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AT   THE 


JANUARY  TERM,  1847. 


PINKARD  V.   INGERSOL,  et  al. 

1.  A  deputy  clerk  is  authorized  to  take  and  certify  the  acknowledgement  of 
a  deed,  so  as  to  warrant  its  registration. 

2.  The  assent  of  a  grantor  to  the  provisions  of  a  deed  conveying  property  in 
trust  for  his  benefit,  is  to  be  inferred  from  his  acceptance  of  the  deed  at 
the  time  of  its  execution. 

3.  The  assent  of  one  cestui  que  trust  will  not  validate  a  deed  which  expressly 
or  by  implication  requires  the  assent  of  others. 

4.  Where  parties  having  actual  or  colorable  claims  to  property  conveyed  by 
two  different  deeds  of  trust  meet,  and  enter  into  a  special  agreement  with 
reference  to  the  trust  property,  this  agreement  is  to  be  considered  as  as- 
certaining their  respective  rights  and  will  in  equity,  as  between  the  par- 
ties, furnish  the  basis  for  settling  their  rights  independent  of  the  trust 

-*     deeds. 

Writ  of  error  to  the  Court  of  Chancery  for  the  fourteenth 
district. 

The  case  made  by  the  bill  is  this :  About  the  first  of  Au- 
gust, 1-836,  the  complainant,  Pinkard,  sold  to  the  defendant, 
Ingersol,  and  one  Underwood,  twenty-eight  slaves,  for  which 
the  purchasers  executed  their  notes  at  one,  two  and  three 
years'  date.  The  notes  were  not  paid  at  maturity,  and'  on 
the  one  first  due.  Underwood  was  sued  in  Georgia,  and  all 
the  amount  collected  except  $2362. 
2 
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On  the  10th  of  August,  1839,  Ingersol  executed  a  deed  of 
trust  by  which  he  conveyed  certain  tracts  of  land,  several 
lots  in  Girard  and  thirty-three  slaves,  (including  a  portion  of 
those  purchased  from  Pinkard)  to  one  Bailey,  to  secure  the 
,  payment  to  the  complainant  of  $4000  of  the  sum  then  due 
on  the  notes  on  the  1st  January,  1840,  and  $8993  46,  to  be 
paid  on  the  1st  January,  1841,  At  this  time  the  note  se- 
condly due  had  been  reduced  to  judgment,  (as  recited  in  the 
deed)  in  the  State  of  Georgia.  On  the  30th  of  August  of 
the  same  year,  the  complainant  agreed  with  Ingersol  to  take 
back  twelve  of  the  slaves  originally  sold  to  him  and  Under- 
wood at  the  price  of  $8,000,  leaving  some  $12,000  remain- 
ing due  besides  interest. 

Previously  to  the  execution  of  this  deed  of  trust,  Ingersol 
on  the  21st  March,  1839,  had  executed  another  to  one  Mc- 
Dougald,  conveying  the  same  property  as  a  security  for  cer- 
tain notes  described  in  the  deed,  all  of  which  fell  due  on  or 
previous  to  the  1st  January,  1840.  This  deed  provides,  that 
Ingersol  should  retain  possession  of  the  property  until  the 
expiration  of  twelve  months  from  the  date,  after  which  period 
the  grantee  was  invested  with  the  power  to  enter  and  sell. 
The  period  having  expired,  McDougald  advertised  the  prop- 
erty for  sale,  and  the  complainant  then  filed  his  bill,  alledging 
that  the  deed  to  McDougald  was  fraudulent,  and  the  debts 
either  simulated  or  paid  by  Ingersol.  The  prayer  is,  that  a 
discovery  may  be  had  of  the  fraud,  and  that  if  any  thing  is 
really  due,  that  the  property  may  be  sold  under  "the  direction 
of  the  court,  and  the  amounts  due  to  the  complainant  on  the 
notes  paid  him  out  of  the  surplus.  To  give  color  to  this 
prayer,  there  is  an  allegation  in  the  bill  that  the  deed  of  trust 
securing  a  less  sum  than  the  amount  of  the  notes  was  not  in- 
tended to  release  Ingersol  from  the  payment  of  the  balance, 
and  it  is  stated  a  judgment  was  recovered  in  Alabama  on  one 
of  the  notes,  on  which  an  execution  was  returned,  "  no  prop- 
erty." 

The  answer  of  Ingersol  admits  the  purchase  of  the  slaves^ 
the  giving  of  the  notes  and  the  execution  of  the  deeds  of  trust 
set  out  in  the  bill,  and  insists  that  the  one  to  McDougald  is 
fair  and  bona  fide,  as  well  as  that  the  debts  therein  men- 
tioned are  due  as  recited.     He  denies  that  any  thing  more  is 
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due  to  the  complainant  than  the  two  sums  secHred  to  be  paid 
as  mentioned  in  the  deed  of  trust  in  that  connection.  In  sup- 
port of  this  denial,  he  makes  an  exhibit  an  agreement  under  his 
own  and  Pinkard's  signatures,  which  after  reciting  the  pre- 
vious indebtedness  of  Ingersol  by  notes  and  judgments,  stip- 
ulates that  he  was  to  convey  twel\re  slaves  to  Pinkard,  as  well 
as  to  transfer  them  to  Forsyth  in  Georgia  by  the  9th  of  Sep- 
tember ;  warranting  the  delivery  of  the  same  free  from  any 
debt,  demand  or  lien  which  Ingersol  may  have  contracted. 
It  was  further  agreed  that  Ingersol  should  remove  the  incum- 
brance of  McDougald  as  well  as  one  to  one  Watson,  (which 
will  presently  be  stated)  and  should  satisfactorily  secure  the 
sum  of  $4,000  to  be  paid  to  Pinkard  on  the  1st  January, 
1841.  After  the  performance  of  these  acts,  Pinkard  was  to 
release  Ingersol  from  any  further  payment,  as  well  as  to  de- 
liver up  the  trust  deed  executed  to  Bailey.  The  agreement, 
however,  was  not  to  be  held  to  discharge  Underwood. 

He  also  sets  up  a  conveyance  previously  made  by  him  on 
the  21st  March,  1839,  to  one  Watson,  by  which  the  same 
property  conveyed  in  the  deeds  to  McDougald  and  Bailey  is 
conveyed  in  trust  to  secure  Watson  and  other  creditors  therein 
named.  All  the  debts  proposed  to  be  settled  by  this  deed 
were  past  due  at  its  execution,  and  one  provision  in  it  is,  that 
the  property  shall  not  be  sold,  nor  the  possession  of  Ingersol 
disturbed  until  the  expiration  of  twelve  months  from  its  date. 

After  this  answer,  the  complainant  filed  an  amended  bill, 
in  which  he  makes  parties  the  executors  of  Watson  and  the 
creditors  named  in  the  deed  to  him.  In  this  he  charges  the 
deed  to  be  fraudulent,  and  the  debts  either  wholly  simulated 
or  paid.  He  also  sets  out  the  agreement  between  himself 
and  Ingersol  of  the  30th  August,  1839,  and  insists  that  the 
slaves,  though  delivered,  were  not  relieved  from  the  incum- 
brances of  McDougald  and  Watson's  deeds  of , trust.  He  of- 
fers also  to  deliver  the  slaves  or  account  for  their  value  in 
any  decree  which  may  be  made.  He  charges  that  the  deed 
to  Watson  was  made  without  his  knowledge  or  concurrence, 
and  that  none  of  the  creditors  assented  to  the  provisions  of 
it,  and  that  the  two  deeds  to  McDougald  and  Watson  are 
void  as  to  him,  because  the  acknowledgment  on  which  they 
were  recorded  was  made  before  a  person  styling  himself  de- 
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puty  clerk  of  the  county  court  of  Russell  county.  By  a  sup- 
plemental bill  the  complainant  charges  that  he  obtained  judg- 
ment against  Ingersol  on  the  note  last  due  from  him  and  Un- 
derwood at  the  spring  term,  1845,  of  the  circuit  court  of 
Russell  county,  and  that  it  remains  unsatisfied. 

The  answers  of  the  defendants  to  the  amended  bill  are  some- 
what lengthy,  and  so  much  as  is  necessary  of  each,  to  show 
the  matters  alledged  in  avoidance  of  the  complainant's  case 
may  be  thus  stated. 

Ingersol  sets  up  and  exhibits  an  agreement  made  between 
himself,  McDougald,  Watson,  and  Bailey,  as  the  attorney  at 
law  and  trustee  for  the  complainant,  under  date  of  the  17th 
February,  1842.  In  this  it  is  recited,  that  Ingersol  having 
executed  the  several  deeds  of  trust,  previously  referred  to, 
and  Bailey  having  advertised  the  property  thereby  conveyed 
to  be  sold  on  the  21st  February,  it  was  agreed  between  the 
parties,  provided  the  complainant  should  not  object  to  the 
agreement  by  or  before  the  sales  day,  that  all  the  lands  and 
slaves  included  in  said  deeds  of  trust  be  sold,  on  the  day  and 
at  the  place  previously  mentioned  in  the  agreement,  under 
%^e  deed  to  Bailey,  according  to  the  advertisement  of  the 
same — the  land  first,  and  the  slaves  afterwards,  upon  a  credit 
of  twelve  months — the  purchase  money  to  be  received  in 
such  manner  as  the  trustees  should  determine — the  slaves 
Stephen  and  his  wife  Esther,  and  Eveline  and  her  infant 
child,  to  be  bid  off  by  Watson  and  conveyed  to  Wm.  J.  In- 
gersol, (a  son  of  the  defendant,)  without  further  considera- 
tion. The  proceeds  of  the  sale  of  the  remainder  of  the 
trust  property,  or  the  notes  for  which  it  should  be  sold  to  be 
appropriated  as  follows:  First,  to  McDougald,  $8,773 — 
next,  to  Watson,  $1,154 — next  $4,324  to  the  claim  due  and 
owing  to  A.  B.  Davis,  as  the  assignee  of  Seaborn  Jones — 
lastly,  after  the  satisfaction  of  these  claims,  Bailey,  as  attor- 
ney and  trustee  for  Pinkard,  to  receive  $6,000.  These  sums 
were  severally  to  be  discharges  of  Ingersol  from  the  claims  of 
the  parties,  and  the  same  result  was  to  follow  even  if  the 
sums  before  stated  were  not  produced  by  the  sales.  The 
expenses  of  sale,  including  attorney's  and  sheriff's  fees,  to  be 
paid  by  the  trustees  respectively,  in  proportion  to  the  sum 
each  should  receive  from  the  proceeds,  and  the  sums  thus 
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paid  to  be  refunded  to  them  out  of  the  proceeds  of  the  sale. 
It  was  also  a  stipulation  of  this  agreement,  that  it  should  not 
be  considered  as  releasing  Underwood.  He  also  insists  that 
both  Watson  and  McDougald  assented  to  the  transfer  of  the 
twelve  slaves  made  to  the  complainant  on  the  30th  August, 
1839,  though  this  consent  was  verbal  only. 

The  answer  of  McDougald  asserts  that  the  debts  men- 
tioned in  the  ttust  deed  to  him  were  bona  fide,  and  the  deed 
made  by  Ingersol  at  his  request,  and  accepted  by  him  on  the 
day  of  its  date. 

The  executor  of  Watson  asserts  that  the  deed  to  Watson 
was  made  at  the  instance  of  a  son  and  agent  of  Watson  du- 
ring his  absence,  but  that  it  received  his  assent  and  was  ac- 
cepted by  him  in  a  short  time  after  its  execution. 

Only  one  of  the  creditors.  Seaborn  Jones,  asserts  an  interest 
under  Watson's  deed.  He  insists  that  he  was  at  the  time  of 
its  execution  a  creditor  of  Ingersol  to  the  amount  of  $2,800 
over  and  beyond  certain  notes  for  $4,000,  assigned  to  A.  B. 
Davis  previously  to  the  date  of  the  deed,  and  that  Ingersol 
told  him  he  was  secured  in  all  his  demands.  He  claims  that 
the  deed  shall  be  considered  as  a  trust  for  his  benefit. 

McDougald  subsequently  filed  a  cross  bill,  in  which  he  in- 
sists that  the  property  conveyed  to  him  shall  be  sold  under 
his  deed.  He  also  sets  up  his  right  as  assignee  of  certain 
notes  which  are  supposed  to  be  specified  in  the  deed  to  Wat- 
son as  due  to  Seaborn  Jones.  The  debt  in  that  deed  is  to 
Seaborn  Jones  in  divers  notes  and  accounts  to  the  amount  of 
$4,000.  McDougald  insists  that  one  note  for  $3,500,  as  well 
as  anotiier  for  $500,  were  executed  from  Ingersol  to  Jones 
for  the  price  of  a  certain  tract  or  tracts  of  land;  that  Jones 
executed  a  title  bond  only,  and  retained  the  titles  in  his  own 
name  as  a  securiti^  that  those  notes  were  transferred  by 
Jones  to  one  Davis  previous  to  the  execution  of  the  deed  to 
Watson,  and  constituted  the  debt  intended  to  be  secured  by 
it.  The  <^oss  bill  prays  that  the  deed  to  Watson,  if  set  up, 
may  be  declared  to  extend  to  these  notes,  and  that  otherwise 
the  land  purchased,  which  is  part  of  that  conveyed  by  the 
difi'erent  deeds,  may  be  in  the  first  place  subjected  to  the 
payment  of  that  debt. 

By  an  agreement  between  the  solicitors  for  McDougald  and 
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Pinkard,  the  cross  bill  was  to  be  heard  on  the  evidence  taken 
on  the  original  bill,  and  considered  as  if  all  the  allegations 
were  denied  by  Pinkard.  The  answer  of  Ingersol  relies  on 
the  agreement  of  the  17th  February,  1842,  set  out  in  his  an- 
swer to  the  amended  bill. 

The  cause  was  heard  upon  the  original  and  amended  bills, 
,,  answers,  exhibits,  testimony,  cross  bill  and  answers,  when 
the  chancellor  decreed  the  deed  to  Mcl^ougald  as  valid  ;  that 
to  Watson  to  be  invalid,  on  the  ground  that  the  assent  of 
Watson  and  the  other  creditors  was  not  made  to  appear ;  re- 
taining the  complainant'^  bill,  and  directing  an  account  to 
be  taken  of  the  debts  secured  by  it ;  directing  the  production 
by  the  complainant  of  the  twelve  slaves  conveyed  to  him  by 
Ingersol,  and  that  the  entire  property  conveyed  should  be 
sold  under  McDougald's  deed ;  the  proceeds  of  the  land  pur- 
chased from  Jones  to  be  first  applied  to  the  payment  of  the 
notes  held  by  McDougald  as  the  assignee  of  Jones,  and  the 
remainder  to  go  into  the  general  fund,  out  of  which  the  costs 
of  the  suit  were  first  to  be  paid,  then  the  debt  to  McDougald, 
and  afterwards  the  debt  to  the  complainant,  as  stat^  in  the 
trust  deed  to  Bailey.  All  the  parties  in  interest  sue  out  cross 
writs  of  error,  to  reverse  this  decree. 

Pinkard  assigns  that  the  court  erred  :  1.  In  sustaining  the 
trust  deed  to  McDougald.  2.  In  establishing  and  enforcing 
the  agreement  between  Ingersol  and  Pinkard  of  the  30th  Au- 
gust, 1839,  and  in  decreeing  that  Pinkard  should  return  the 
slaves  for  the  purpose  of  first  satisfying  McDougald's  deed. 
3.  In  decreeing  the  debts  due  on  Jones's  notes  to  be  paid 
out  of  the  proceeds  of  the  land  for  which  they  were  given. 
.  4.  Because  the  decree  is  uncertain  and  indefinite  in  decreeing 
.what  should  be  paid  to  the  complainant  after  the  satisfaction 
of  McDougald's  debt.  ^ 

Ingersol  assigns  that  the  court  erred :  In  not  sustaining 
the  agreement  entered  into  by  him  with  all  the  parties,  of 
date  the  17th  February,  1842.  ^ 

McDougald  assigns  that  the  court  erred  :  1.  In  declaring 
Watson's  deed  void.  2.  In  declaring  that  the  notes  held  by 
him  as  assignee  of  Jones  should  be  paid  only  out  of  the  spe- 
cial fund  to  be  produced  by  the  sale  of  the  land  for  which 
these,  notes  were  given. 
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Heydenfeldt  and  W.  Dougherty,  for  the  complainant,  in- 
sisted :  1.  That  the  deeds  to  Watson  and  McDougald  were 
void  as  unregistered  deeds ;  the  deputy  clerk,  to  perform  a 
valid  act,  must  act  in  the  name  of  his  principal.  [Godbolt  v. 
PI.  and  Mer.  Bank,  4  Ala.  Rep.  516.]  2.  The  want  of  as-  . 
sent  of  the  beneficiaries,  and  the  fraud  in  the  debts  secured 
by  them  to  A.  Ingersol  renders  the  deed  of  Watson  void. 
That  to  McDougald  is  avoided  by  his  consenting  to  the  fraud 
in  Watson's  deed,  as  both  were  parts  of  the  same  transaction. 
[Kemp  V.  Buckey,  7  Ala.  Rep.  138 ;  Elmes  v.  Sutherland, 
lb.  262 ;  P.  &  M.  Bank  v.  Clarke,  lb.  765 ;  Cummings  v. 
McCullough,  5  lb.  333  ;  Veal  v.  Bliss,  9  Pick.  13.]  3.  The 
agreement  s^t  out  by  Ingersol,  and  afterwards  introduced  in 
the  amended  bill,  cannot  be  enforced  partially.  Its  whole 
object  has  been  defeated,  and  therefore  the  complainant  has 
the  right  to  go  on  his  other  securities,  and  the  last  contract 
considered  as  dissolved.  .  [Skillern  v.  Mays,  4  Cranch,  137; 
Tucker  v.  Woods,  12  John.  190.]  An  incomplete  contract, 
by  which  one  has  the  option  to  complete  it  at  a  particular  time, 
raises  a  mutual  right  of  rescision,  [Ethridge  v.  Glover,  5  S. 
&  P.  264 ;  Martin  v.  Chapman,  6  Porter,  344 ;  Cringan  v. 
Nicholson,  1  H.  &  M.  428 ;]  and  will  not  be  enforced  when 
one  alone  is  bound.  [Pratt  v.  Carroll,  8  Cranch,  471 ;  Pratt 
V.  Law,  9  lb.  456 ;  Benedict  v.  Lynch,  1  John.  Ch.  370  ; 
Hatch  V.  Cobb,  4  lb.  559  ;  Morgan  v.  Morgan,  2  Wheat.  290  ; 
Colson  V.  Thompson,  lb.  336  ;  Brashear  v.  Grubs,  6  lb.  528.] 
When  he  who  is  to  profit  by  a  contract  is  the  occasion  why 
it  is  not  performed,  it  is  dissolved,  [Champion  v.  Hartshorn, 
2  Cowen,  494,]  and  the  acceptance  of  another  security  does 
not  extinguish  a  previous  demand.  [Johnson  v.  Johns.on,  11 
Mass.  359;  5  Mass.  11;  6  lb.  143;  Smith  v.  Rogers,  17 
John.  340.] 

J.  E.  Belser,  for  Ingersol,  insisted :  1.  That  McDou- 
gald's  assent  to  the  deed  to  himself  is  clearly  established,  as- 
well  by  his  answer  as  by  his  conduct  in  proceeding  to  sell. 
[Moffat  V.  Ingraham,  7  Dana,  495.]  That  to  Watson,  so 
far  as  he  and  Jones  were  concerned,  was  assented  to  the  on& 
by  his  agent  and  attorney  at  the  execution,  and  the  other 
before  the  complainant  filed  his  bill.     This  is  sufficient  to 
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validateit.  [Cunningham  v.  Freeborn,  11  Wend.  241;  Skip- 
with  V.  Cunningham,  8  Leigh.  272 ;  Wheeler  v.  Sumner,  4 
Mason,  483;  Copeland  v.  Weed,  8 -Green).  411;  Bryden  v. 
Moore,  11  Pick.  363;  Everette  v.  Wolcott,.15  lb.  94;  Hal- 
sey  V.  Whitney,  4  Mason,  217.]  2.  The  origmal  vendor  of 
land  and  his  assignee  have  a  lien  on  it  independent  of  the 
deeds  to  either  party,  therefore  if  the  assent  of  Jones  is  estab- 
lished, his  entire  debt  will  be  paid  before  that  to  the  com- 
plainant can  come  in.  [Haley  v.  Bennett,  5  Porter,  452 ; 
Roper  V.  McCook,  7  Ala.  Rep.  318.]  3.  If  the  deeds  of 
trust  to  Watson  and  McDougald  are  valid,  then  the  com- 
plainant must  account  for  the  twelve  slaves  transferred  to 
him,  if  necessary  to  satisfy  the  trusts  in  those  deeds.  [Wil- 
liams V.  Burt,  7  Ala.  Rep.  907;  4  Porter,  27.]  4.  The  agree- 
ments made  between  the  parties  subsequent  to  the  trust  deeds 
should  be  carried  into  effect.  [Fowler  v.  Fuller,  6  Mass.  58; 
Violett  V.  Patton,  6  Cranch,.  142  ;  Townsly  v.  Sumrall,  2  Pet. 
182 ;  Mallory  v.  Sturgis,  3  Stewart,  95.]  5.  Pinkard  hav- 
ing received  a  portion  of  the  property  under  the  new  agree- 
ment, in  which  the  deeds  of  trust  are  referred  to,  cannot  now 
set  them  aside  and  subject  the  property  to  the  payment  of 
his  debts  as  they  stood  previously.  [McGowan  v.  Garrard, 
2  S.  &  P.  479;  Butler  v.O^Brieti,  5  Ala.  Rep.  322.] 

.  McLester,  for  the  defendants,  Watson  and  McDougald, 
insisted :  1.  The  probates  of  the  deeds  are  sufficient  to  war- 
rant their  registration.  [Digest,  149,  19 ;  Hobson  v.  Kis- 
sam,  8  Ala.  Rep.  357;  Kemp  v.  Buckey,  7  lb.  141.]  2.  So 
far  as  the  grantees  are  parties  in  interest  under  deeds  giving 
preferences,  there  can  be  no  stronger  evidence  of  assent  than 
the  acceptance  of  the  deed.  Such  a  deed  is  not  within  the 
decision  of  Elmes  v.  Sutherland,  7  Ala.  Rep.  262.  3.  The 
deed  may  be  fraudulent  as  to  some  of  the  named  creditors, 
but  that  does  not  avoid  it  as  to  Watson.  [Anderson  v.  Hanks, 
June  Term,  1845  ;  Prince  v.  Sheppard,  9  Pick.  176  ;  Doe  v. 
Pilcher,  6  Taunt.  369.]  4.  The  deed  to  Watson  received 
the  assent  of  Jones,  and  therefore  debts  to  him  are  covered 
by  it,  but  independent  of  this,  the  notes  of  which  McDougald 
is  the  assignee,  are  precluded  by  the  implied  mortgage  in  re- 
taining the  title. 
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GOLDTHWAITE,  J.— 1.  The  equities  of  the  several 
parties  to  this  cause  will  be  best  ascertained  by  learning 
what  were  the  rights  of  each  growing  out  of  the  several 
deeds  of  trust,  and  how  those  which  previously  existed  were 
thereby  controlled.  In  doing  this  it  will  be  unnecessary  to 
advert  to  the  point  made,  that  the  deeds  to  McDougald  and 
Watson  cannot  be  regarded  as  registered,  in  consequence  of 
there  being  no  proof  beyond  the  acknowledgment  of  the 
grantor  taken  by  the  deputy  clerk.  That  question  was  set- 
tled by  the  decision  of  Kemp  v.  Buckey,  7  Ala.  Rep.  138,  in 
the  same  way  as  here  decided  by  the  chancellor. 

2.  So  far  as  the  validity  of  the  deed  to  McDougald  was 
dependent  on  his  assent  to  its  provisions,  that  is  clearly  made 
out  by  his  acceptance  of  the  deed  when  it  was  executed. 
His  answer  to  this  point  of  the  case  is  responsive  to  the  bill 
which  calls  for  a  discovery  as  to  this  matter,  and  brings  him 
within  the  influence  of  the  principle  alluded  to  in  Elmes  v. 
Sutherland,  7  Ala.  Rep.  262,  and  settled  in  Hodge  v.  Wyatt, 
10  lb,,  271. 

3.  The  validity  of  the  deed  to  Watson,  if  dependent  on  his 
consent,  independent  of  the  other  creditors  mentioned  in  it, 
would  be  established  in  the  same  manner ;  but  the  implica- 
tion arising  from  this  deed  is,  that  the  other  creditors,  as  well 
as  Watson,  were  required  to  assent  to  the  delay  of  their  sev- 
eral debts  until  the  period  stipulated  for.  There  is  no  term 
in  the  deed  to  warrant  the  inference  that  Ingersol  intended 
to  secure  one,  in  preference  to  another  of  those  named,  and  as 
the  delay  of  payment  is  the  chief  object  of  the  deed,  accord- 
ing to  the  principles  declared  in  the  cases  just  cited,  the  assent 
of  all  the  creditors  is  essential.  This  is  neither  asserted  nor 
shown — indeed  the  assent  of  some  is  expressly  disproved. 
So  far,  then,  as  the  rights  of  Watson  and  the  other  creditor, 
Jones,  insisting  on  this  deed,  are  based  on  it,  nothmg  can  be 
claimed. 

4.  If  the  cause  stood  alone  on  the  deeds  of  trust,  the  entire 
property  conveyed  would  be  subject  in  the  first  place  to  the 
payment  of  the  specified  debts  to  McDougald,  and  the  sur- 
plus to  those  due  the  complainant,  but  even  then  the  diffi- 
culty would  exist,  whether  the  acceptance  of  this  security 
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was  not  a  waiver  by  the  complainant  of  all  of  his  claim  against 
Ingersol,  for  the  debt  due  from  him  and  Underwood,  which 
was  not  provided  for  by  the  trust.     However  doubtful  this 
might  have  been,  as  a  question  of  intention  between  the  par- 
ties, it  is  put  at  rest  by  the  subsequent  agreements  between 
the  parties,  with  reference  to  the  trust  property,  or  portions 
of  it.     In  the  agreement  between  the  complainant  and  In- 
gersol, under  the  date  of  30th  August,  '39,  it  is  expressly 
stipulated  that  the  delivery  of  twelve  slaves  at  a  particular 
time  and  place,  with  security  for  $4,000,  to  be  paid  at  a  fu- 
ture day,  should  extinguish  the  entire  demand,  so  far  as  In- 
gersol was  concerned.     It  is  true,  this  agreement  was  only 
partially  performed,  by  delivering  the  slaves,  but  it  is  quite 
propable  the  existing  deed  of  trust  was  then  looked  to  as 
ample  security  for  the  future  payment.     As  to  the  release  by 
Watson  and  McDougald,  of  their  lien  on  the  slaves,  which 
the  agreement  also  stipulates  for,  Ingersol  asserts  the  convey- 
ance of  the  slaves  was  virtually  assented  to  by  them,  and 
the  subsequent  agreement  between  all  the  parties  of  the  17th 
February,  '42,  goes  far  to  sustain  his  assertion.     In  this  nei- 
ther McDougald  or  Watson  assert  any  claim  to  these  twelve 
slaves,  and  it  is  evident  from  other  parts  of  the  case,  they  were 
not  then  present.     They  do  assert,  however,  that  the  sale  as 
advertised  by  the  complainant's  trustee,  shall  take  place  as  ad- 
vertised by  him,  and  it  is  scarcely  possible  he  would  advertise 
property  for  sale  which  his  cestui  que  trust  was  already  in 
possession  of  as  owner.     On  the  other  hand,  the  agreement 
provides  that  all  the  property  conveyed  by  the  deeds  of  trust 
shall  be  sold — the  lands  first,  and  the  slaves  afterwards — but 
notwithstanding  the  generality  of  these  expressions,  it  seems 
highly   improbable  the  parties  looked  to  the  sale  of  the 
twelve  slaves  which  Ingersol  had  previously  conveyed  to  the 
complainant.     This  view  is  confirmed,  in  some  degree,  from 
the  circumstance  that  the  complainant  is  postponed  as  the 
last  creditor  to  be  satisfied,  and  the  surplus  remaining  after 
the  payment  to  him  of  $6,000,  is  to  be  paid  to  Ingersol — a 
matter  entirely  inconsistent  with  the  fact  that  the  complain- 
ant was  then  a  creditor — if  the  slaves  are  excluded — of  more 
than  $12,000.     We  are  left  to  grope  in  the  dark,  without  the 
aid  of  allegation  or  testimony  on  either  side,  to  explain  the 
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apparent  inconsistencies  of  this  agreement,  but  it  is  distinct- 
ly relied  on  by  Ingersol,  in  his  answers  to  the  amended  and 
cross  bills,  and  the  other  parties  have  not  thought  proper  to 
amend  their  bills,  and  thus  elicit  explanation.  They  could 
not  therefore  complain  if  such  a  construction  was  given  to 
this  agreement  as  would  make  it  consistent  with  the  appa- 
rent justice  of  the  case  ;  and  if  the  decree  of  the  chancellor 
could  admit  of  affirmance  on  this  construction,  it  would  be 
the  one  we  should  give  to  the  agreement.  It  may  be  true, 
that  the  trustee  was  not  the  authorized  agent  of  the  com- 
plainant, to  assent  to  this  compromise,  but  the  agreement  ap- 
pears as  an  exhibit,  and  we  must  presume  it  was  so  proved 
at  the  hearing,  as  the  decretal  entry  states  the  cause  as  hav- 
ing been  heard  on  the  exhibits,  as  well  as  answers  and  proofs. 
Whatever  the  true  construction  of  this  agreement  may  be,  it 
seems  to  us  to  control  the  entire  cause.  All  the  parties  to  it, 
as  well  as  the  other  person  provided  for  by  it,  had  actual  or 
colorable  rights  under  the  several  deeds  of  trust,  and  the 
agreement  can  be  considered  in  no  other  light  than  the  ascer- 
tainment and  adjustment  between  themselves  of  these  rights. 
It  does  not  appear  to  have  been  the  fault  of  Ingersol,  that  the 
settlement  pn  this  basis  did  not  take  place,  and  therefore  he 
is  entitled  to  have  it  carried  into  effect.-  Neither  of  the  other 
parties  seem  to  insist  on  it,  though  from  what  has  previous- 
ly been  said,  it  is  apparent  the  only  title  of  Watson  to  parti- 
cipate in  the  trust  fund,  arises  out  of  this  agreement.  So, 
too,  the  title  of  the  assignee  of  Jonas'  notes,  if  resting  on  the 
deed  only,  would  be  defective,  JduI  under  the  agreement  it  is 
perfect. 

It  will  be  seen  that  McDougald,  by  his  cross-bill,  asserts, 
that  he  is  the  assignee  of  these  notes,  and  that  a  lien  upon 
the  land,  for  which  they  were,  given,  was  retained  by  the 
vendor's  withholding  the  legal  titles  at  the  time  of  sale,  and 
transferring  an  equitable  interest  only  by  his  title  bond. 
There  is  no  proof  of  these  circumstances,  and  the  facts  of 
this  bill  are  to  be  considered  as  denied.  It  is  possible,  a  re- 
ference to  the  master  might  dispose  of  the  difficulties  in  the 
way  of  a  final  decree,  growing  out  of  this  defect,  but  as  it  is 
possible,  we  may  have  mistaken  the  intention  of  the  parties, 
in  their  agreement  of  February,  '42,  and  as  that  may  ])ossi- 
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bly  be  modified  by  the  production  of  the  advertisement  of 
the  complainant's  trustee,  which  is  there  referred  to,  or  even 
the  agreement,  reformed,  if  any  important  matter  is  omitted 
by  mistake,  6cc.,  it  would  be  proper  to  remand  the  cause — 
the  reversal  of  the  decree  is  a  necessary  consequence  of  what 
has  been  said — in  order  that  further  proceedings  may  be  had, 
not  inconsistent  with  this  opinion ;  and  that  the  agreement 
pf  the  17th  February,  1842,  may  be  established,  and  made 
the  basis  of  the  decree — subject,  however,  to  an  account  and 
allowance  of  all  payments  subsequently  made  by  Ingersol. 

Decree  reversed  and  remanded  for  further  proceedings,  at 
the  mutual  costs  of  the  complainant  and  McDougald,  to  be 
reimbursed  from  the  sales  of  the  property. 


,    BEAVERS  AND  JEMISON  v.  SMITH. 

1.  This  court  will  not  permit  error  to  be  confessed,  upon  a  power  of  attorney 
alledged  to  be  executed  by  the  defendant  in  error  for  that  purpose,  she 
being  a  non-resident,  and  her  attorney  in  this  court  making  affidavit  that 
he  believed  it  was  fraudulently  obtained ;  but  will  leave  the  parties  to  seek 
their  redress  in  the  ordinary  ftiode. 

2.  A  citizen  does  not  lose  his  politic^  rights  by  residence  in  a  foreign  coun- 
try, nor  does  the  continued  residence  of  a  woman  in  a  foreign  state,  after 
the  death  of  her  husband,  authorize  the  inference  that  she  has  become  en- 
titled to  its  political  privileges.  Whetlier  a  citizen  of  the  United  States 
can  throw  off  his  allegiance  without  the  consent  of  his  government — Quere. 

3.  The  widow  is  not  dowable  of  a  mill,  which  a  purchaser  from  the  husband 
had  erected,  the  one  existing  at  the  time  of  the  sale  having  been  dilapida- 
ted, and  torn  down  by  the  purchaser.  Such  a  case  is  a  proper  one  for 
compensation,  and  a  court  of  chancery  can  alone  afford  relief 

4.  Where  an  assignment  cannot  be  made  of  a  portion  of  the  premises,  the 
interest  of  one-third  part  of  the  value  of  the  premises  at  the  time  of  the 
alienation,  is  a  just  criterion.  Where  the  principal  value  consists  in 
buildings,  requiring  an  annual  outlay  to  keep  them  in  repair — Quere — Is 
it  not  just  the  dowress  should  contribute  her  portion  of  the  expense  ? 

5.  At  law,  the  widow  cannot  recover  damages,  as  mesne  profits,  against  a 
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parchaser  but  from  the  institution  of  the  suit,  though  the  rule  is  otherwise 
as  against  the  heir.     But  in  equity,  damages  are  allowed  the  widow  upon 
■^  the  ground  of  title,  and  she  is  entitled  to  interest  upon  the  arreau:^. 

6.  Where  a  compensation  is  made  in  money,  the  decree  should  not  be  for  a 
gross  sum,  by  estimating  the  supposed  present  value  of  the  widow's  life 
estate,  but  for  the  payment  annually  of  the  sum  ascertained  to  be  the  an- 
nual value  of  the  dower  interest  during  the  life  of  the  dowress,  secured 
by  a  lien  upon  the  estate,  or  in  some  other  eligible  mode. 

7.  Quere — Where  the  widow  receives  a  portion  as  one  of  the  distributees  of 
the  estate,  may  not  the  court  decree  compensation,  where  she  is  proceed- 
ing against  a  purchaser  from  the  husband  with  warranty  ? 

8.  Where  no  obstacle  is  thrown  in  the  widow's  way  in  the  recovery  of  dower, 
she  is  not  entitled  to  costs. 

Error  to  the  Chancery  Court  of  Talladega-  ^ 

The  bill  was  filed  by  the  defendant  in  error,  widow  of 
Benjamin  Smith,  to  obtain  dower  in  certain  lands  situate  in 
Talladega.  The  bill  alledges  the  marriage  of  herself  and 
husband  in  South  Carolina.  The  removal  to  this  State  by 
her'  husband,  bringing  her  and  the  children  of  the  marriage, 
with  him.  The  settlement  in  Talladega,  and  purchase  by 
the  husband  of  certain  lands  which  are  described,  upon  which 
it  is  alledged  valuable  improvements  were  made,  including  a 
water  mill,  &c.  That  on  the  6th  March,  1834,  the  said 
Benjamin  sold  the  said  land  to  Major  Beavers  for  $4500,  and 
executed  tc^im  a  deed  therefor.  That  in  1834,  her  hus- 
band conveyed  a  parcel  of  the  tract  to  one  Edward  Prince, 
who  afterwards  sold,  and  conveyed  the  same  to  Robert  Jem- 
ison. That  in  1836,  Beavers  sold  and  conveyed  to  Jemison 
a  portion  of  the  lands  for  $5000.  That  her  husband  has  de- 
parted this  life  about  six  years  before  the  filing  of  the  bill, 
without  making  any  provision  for  her  by  will,  having  died 
intestate.  That  she  never  relinquished  her  dower  in  the 
lands  sold  by  her  husband.  The  prayer  of  the  bill  is  for  an 
admeasurement  of  dower,  for  general  relief,  ^c. 

The  defendants  Beavers  and  Jemison,  answered  the  bill, 
denying  all  knowledge  of  the  marriage  of  the  complainant 
with  Benjamin  Smith,  and  requiring  proof  of  the  fact.  They 
admit  that  he  brought  with  him  to  Talladega  the  complain- 
ant, or  a  woman  of  her  name,  with  whom  he  lived.  That 
he  removed  to  Texas  in  the  year  1834,  carrying  her  and  the 
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rest  of  his  family  with  him,  and  that  he  died  there  in  1836, 
the  complainant  still  residing  there.  They  admit  the  pur- 
chase of  the  land  describe  in  the  bill,  but  insist  that  to  cer- 
tam  portions  thereof  Benjamin  Smith  had  no  title,  either  at 
law  or  in  equity,  and  set  out,  and  describe  an  eighty  acre, 
and  a  forty  acre  tract,  as  being  in  this  condition;  the  last 
tract  being  the  one  described  in  the  bill  as  having  been  con- 
veyed to  Edward  Prince. 

They  admit  the  sale  from  Beavers  to  Jemison,  and  also 
admit  that  when  the  land  was  purchased  by  Beavers  from 
complainant's  husband,  there  was  upon  it  a  grist  and  saw 
mill,  but  not  of  much  value.  That  they  were  almost  in  a 
state  of  dilapidation  when  Beavers  sold  the  land  to  Jemison  ; 
and  that  he  shortly  after  pulled'  them  down,  and  erected  val- 
uable improvements,  costing  him  near  $20,000.  The  dwell- 
ing house  was  scarcely  habitable,  and  in  their  opinion  would 
not  have  rented  for  more  than  $100.  It  is  admitted  that 
Jemison  rented  them  one  year  for  $500,  but  shortly  after  they 
became  almost  entirely  valueless.  That  before  Jemison  pro- 
ceeded to  make  his  improvements  on  the  Land,  lie  had,  an  as- 
surance from  complainant,  conveyed  through  her  brother, 
that  she  never  intended  to  claim  her  dower. 

They  also  insist,  that  as  the  complainant  has  continued  to 
reside  in  the  Republic  of  Texas,  since  the  decease  of  her 
husband,  she  is  an  alien,  and  cannot  recover  her  dower. 
They  also  rely  upon  the  statute  of  limitations  oi  six  ye^rs,  as 
a  bar  to  a  recovery.     They  also  demur  to  the  bill. 

They  also  filed  a  cross  bill,  which  was  dismissed  by  the 
chancellor,  and  upon  which  no  question  is  made  in  this  court. 

Much  testimony  was  taken,  which  is  sufficiently  noticed 
so  far  as  it  is  important,  in  the  opinion  of  the  court. 

The  chancellor,  after  disposing  of  certain  objections  to  the 
testimony,  proceeded  to  determine,  that  the  complainant  was 
entitled  to  dower  in  all  the  lands,  except  the  eighty,  and  the 
forty  acre  tracts  described  in  the  answer  of  the  defendants. 
That  of  the  residue  of  the  lands,  the  complainant  was  not 
dowable  by  metes  and  bounds — that  she  wasdowable  of  the  va- 
lue of  the  lands  at  the  time  of  the  alienation,  and  was  not  dowa- 
ble  of  the  improvements  put  upon  the  lands  since  ;  but  that  the 
value  of  the  dower  ought  to  be  estimated  in  money,  and  assign- 
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ed  to  her  ih  that  form,  and  that  she  was  entithed  to  dower  in 
the  net  annual  rents  and  profits,  only  from  the  time  of  filing 
the  bill.  A  referencs  was  made  to  an  auditor,  to  state  an  ac- 
count of  rents  and  profits,  and  the  value  in  money  of  the  com- 
plainant's dower  interest  during  the  remainder  of  her  life. 
The  auditor  reported  the  dower  interest,  at  the  date  of  his 
report,  to  be  $750  40. 

To  this  report  both  parties  excepted,  and  the  chancellor 
set  it  aside,  and  settled  the  following  principles  for  the  gov- 
erment  of  the  auditor : 

That  the  demandant  was  entitled  to  an  account  of  rents 
and  profits,  from  the  time  of  filing  the  bill,  up  to  the  date  of 
the  decree,  and  in  addition  a  gross  sum  equal  to  the  value  of 
her  estate. 

That  the  land  was  to  be  estimated  at  its  value  at  the  time 
of  the  alienation.  That  leaving  out  the  Prince  tract,  which  was 
no  part  of  Beavers'  purchase,  the  tract  as  sold  consisted  of 
two  hundred  and  forty  acres,  of  which  she  was  dowable  of 
one  hundred  and  sixty  acres,  or  two  thirds  of  the  whole, 
which  was  worth  $4,500,  that  consequently  $3,000  was  the 
sum  out  of  which  dower  was  to  be  carved. 

He  also  considered  that  the  interest  of  one  third  the  value 
of  the  land,  at  the  time  of  the  alienation,  was  a  proper  allot- 
ment in  lieu  of  the  land  itself,  during  the  life  of  the  demand- 
ant, and  that  she  being  forty-five  years  of  age,  of  good  con- 
stitution, healthy  and  robust,  might  be  presumed  to  live  sev- 
en years. 

From  these  principles  the  auditor  stated  the  following  re- 
port : 

Sum  of  which  the  complainant  is  dowable,  $3,000. 
Legal  interest  on  one  third  of  that  sum,  for  seven 

years,  is $560  Oa 

Legal  interest  from  the  time  filing  the  bill,  2  years, 

3  mo's,  20  days, 103  28 


$663  28- 
Which  was  confirmed  by  the  chancellor. 

The  assignments  of  error  are — 1.  The  overruling  the  ob-^ 
jections  to  the  testimony  of  defendant  in  error. 

2.  In  the  interlocutary  decree  made. 
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3.  la  overruling  the  exceptions  to  the  report  of  the  auditor/ 

4.  In  the  tfinal  decree  rendered. 

At  the  trial  term  of  the  cause,  in  this  court,  the  plaintiffs 
in  error  produced  a  paper  purporting  to  be  a  power  from 
Catherine  Smith,  to  confess  error,  and  a  confession  of  errors 
by  the  attorney  in  fact,  but  it  being  suggested  to  the  court, 
that  the  power  had  been  fraudulently  obtained,  a  rule  was 
made,  requiring  the  defendant,  Catharine  Smith,  to  show 
cause  at  the  next  term  of  the  court,  why  judgment  should 
not  be  rendered  in  favor  of  plaintiffs  by  confession  of  errors. 

At  the  succeeding  term  of  the  court,  the  due  execution  of 
the  power  of  attorney  was  proved  by  affidavit. 

Upon  the  other  hand-;  it  was  shown  by  the  affidavits  of 
sundry  persons,  that  a  large  portion  of  the  decree  had  been 
transferred  by  David  Conner,  the  attorney  in  fact  of  the  de- 
fendant, before  the  execution  of  the  power. 

The  counsel  for  the  defendant  made  affidavit,  that  from 
information  and  belief,  he  stated  that  any  release,  or  dis- 
charge of  said  decree,  or  revocation  of  said  power  of  attorney, 
obtained  from  the  defendants,  by  the  plaintiffs  or  their  agent, 
was  obtained  without  consideration,  and  by  fraudulent  mis- 
representations, or  fraudulent  concealment  of  facts,  and  with- 
out any  riotice  to  the  parties,  to  the  payment  of  whose  debts 
the  said  decree  had  been  dedicated,  by  the  duly  authorized 
agent  of  the  defendant.  It  further  appeared  that  the  defend- 
ant was  a  resident  of  Texas. 

The  court  directed  the  preliminary  motion,  and  the  merits, 
to  be  argued  at  the  same  time. 

Chilton,  for  the  plaintiff  in  error.  1.  The  demandant 
when  she  exhibited  her  bill  was  an  alien,  and  therefore  not 
dowable.  [Shanks  v.  Dupont,  3  Peters'  Rep.  248 ;  Kelly  v. 
Harrison,  2  Johns.  Cas.  29  ;  Congregational  Church  at  Mobile 
V.  Morris,  8  Ala.  Rep.  182  ;  Coke  on  Lit.  31.]  Expatriation 
may  be  considered  a  practical  and  fundamental  doctrine  of 
America ; — American  history,  American  institutions,  and 
American  legislation  all  recognise  it.  [Alsberry  v.  Hawkins, 
9  Dana,  178 ;  Moore  v.  Tisdale,  5  B.  Mon.  352.]  It  is  the 
law  of  nature,  and  of  nature's  God,  pointing  to  the  wide 
world,  where  to  choose  our  place  of  rest,  and  Providence  our 


JANUARY  TERM,  1847.  25 


Beavers  and  Joraison  v.  Smith. 


guide.  Her  removal  to  Texas  with  her  husband  in  1834, 
and  permanent  residence  in  that  country  ever  since,  and  h6r 
declared  intention  to  remain,  authorizes  the  presumption  that 
she  has  become  an  alien  de  jure,  aa  well  as  de facto.  [2Hein. 
B.  2,  C.  10,  p.  220  ;  ib.  181.J 

2.  But  if  dowable,  as  the  proof  shows  she  is  administrator 
of  her  husband's  estate,  who  has  conveyed  the  lands  with 
fnll  covenants  of  warranty  to  defendants,  she  is  liable  to  re- 
fund what  she  may  recover.  The  court  should  set  off  one 
demand  against  the  other  under  the  peculiar  circumstances 
of  the  case.  [2  Story's  Eq.  664.]  Or  hold  her  recovery  as 
a  fund  for  their  indemnity.  [Pharr  &  Beck  v.  Reynolds,  3 
Ala.  Rep.  521.]  • 

3.  The  statute  gives  no  authority  for  alloting  a  monied 
compensation  instead  of  dower.  [Clay's  Dig.  172,  ^  3.]  And 
the  cases  where  it  has  been  done  are  either  founded  on  sta- 
tutes, or  upon  the  consent  of  the  parties.  [Hale  v.  James,  6 
Johns.  C.  Rep.  262 ;  see  Langdon  v.  Stephens,  6  Ala.  R.  730, 
as  to  equitable  dower.] 

4.  But  if  su.ch  compensation  were  allowed,  the  court  erred 
in  assuming  seven  years  as  the  demandant's  life,  and  giving 
her  interest  for  that  period,  on  one  third  of  the  value  of  the 
premises  at  the  time  of  alienation  by  her  husband.  [Herbert 
et  al.  V.  Wren,  et  al.  7  Cran.  380. 

Notwithstanding  the  conflict  of  the  authorities  on  this  sub- 
ject, the  sensible  rule  seems  to  be,  that  she  is  dowable  in  the 
lands  according  to  their  value  at  the  time  of  allotment,  ex- 
cluding the  improvem^'cnts  made  by  the  defendants. 

Seee  an  able  review  of  all  the  authorities,  by  Story,  in 
Powell  and  wife  v.  Monson  6f  Brimfield  Manufacturing'  Co. 
3  Mason's  C.  C,  Rep.  347,  and  authorities  there  cited. 

5.  Damages  should  not  have  been  given. 

6.  Nor  the  cost  imposed  on  the  defendants  below.- 

S.  P.  Rice  and  T.  D.  Clarke,  for  defendant  in  error,  made 
the  following  points : 

1.  The  assignment  of  errors  bv  the  plaintiffs  in  error,  is  a 
waiver  of  their  right  to  insist  on  the  rule  for  a  confession  of 
errors. 

.4 
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.  2»  the  i^triuiLQUts  of  writing  relied  on  as  sustaining  their, 
motion  for  a  confession  of  errors,  cannot  be  noticed  by  this, 
couft,  because  tlieir  execution  is  not  duly  proved — their  fair- 
ness i?  impeached, — they  are  no  part  of  the  record.  .[Britt  y,, 
Burk,  7  Ala.  R.  588.] 

3.  The  said  instruments  cannot  authorize  a  reversal  of  the 
decree,  because  they  are  fraudulent — they  are  made  to  .par- 
ties who  had  no  notice,  and  si7ice  a  sale  of  a  large  portion  of  the 
decree,  by  the  duly  authorized  attorney  of  Mrs.  Smith,  to 
innocent  and  bonajide  purchasers — they  are  also  in  fraud  of 
the  lien  of  tlie  solicitors  of  Mrs.  Smith,  upon  the  decree,  for 
their  fees. .  [Greeuleafs  Ev.  203,  <§.  172 ;  Haden,  et  al.  v. 
Walker,  5  Ala.  R.  86 ;  Braham  &  Atwood  0.  Ragland,  3  S. 
247 ;  Tipton  V.  Nance,  4  Ala.  R.  194,  (Attorney's  Lien.) 
See  Bradt  v.  Coon,  4  Co  wen,  416;  Pindar  v.  Morris,  3  Cai. 
R.  165;  The  People  v.  New  York  C.  P.  13  Wend.  649; 
Hutchinson  V.  Buchanan,  etal.  15  Vt..  R.  544.] 

4.  A  woman  who  was  horn  and  raised  in  South  Carolina, 
and  there  married  to  a  citizen  of  the  United  States,  and  then 
settled-  with  her  husband  in  AJaban^a,  and  resided  there  for 
several  years,  and  until  1834,  and  then  with  her  husband  re- 
moved to,  and  resided  in  Texas,  until  the  death  of  her  hus- 
band, in  July,  1836,  and  since  his  death  has  continued  to  re- 
side in  Texas,'  is  not  an  alien.  [Lynch  v.  Clarke,  et  al.  1 
Sandford's  Ch.  R.  583,  657 ;  Shanks,  et  al.  v.  Duppnt,  et  al. 
3  Peters'  R.  242 ;  Story's  Coiafl.  of  Laws;  48,  {revival  of  na.- 
tive  domicil;)  ib.  22,  23,  (Double  allegiance — natural  and 
local;)  2  ;^en.^|,^,QQ^ti,.  50,  64,  (citiz(^n--aUen-p-naJtU£4i^?<!- 
tipn.)  <      . 

5.  A  woman,  born,  and  raised,  and  married,  in  the  United 
States,  to  a  citizen  thereof,  and  taken  by  her  husband  from 
her  home  in  Alabama  to  Texas,  in  1 834,  and  there  remain- 
ing with  her  husband  until  his  death,  and  after  his  death,  is 
entitled  to  dower  in  the  lands  of  her  husband  in  Alabama — 
and  u^ay  recover  such  dower,  whether  she  be  called  alieii  or 
citizen.  [Allen  v.  Allen's  adm'r.  4  Ala.  R.  556;  Jinkins  v, 
Noel,  3  Stew.  60;  Silliman  v.  Cummins,  13  Ohio  R.  116; 
Jackson,  v.  Lunn,  3  Johns.  C.  109 ;  Scanlan  v.  Turner,  1 
Bailey's  R.  421 ;  Story's  Confl.  of  Laws,  128,  120;  ib,  453, 
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454;  4  Kent's  Com.  36;  Priest,   et 'al.   v:.  Cnitiniings,   16 
Wend.  617.] 

6.  Where  land  is  aliened  -by  the.  hushand,  the  widow's 
■dower  is  to  he  taken  according  to  .the  value  of  the  land,  at 
the  time  of  the^lienation  ;  and  "this  rule  is  the  most  favor- 
able to  the  purchaser."  [Hale  v.  James,  6  Johns.  Ch.  Rep. 
258.] 

7.  In  all  cases  like  this,  where  dower  cannot  be  assigned 
by  "metes  and  bounds,"  (because  the  chief  value  of  the 
land  is  owing  to  a  mill  and  mill  seat  thereon,  arid  the  mill 
and  mill  seat  are  not  divisible,)  the  circuit  and  county  courts 
cannot  exercise  the  jurisdiction  conferred  on  them  by  our 
statute.  [Clay's  Dig.  173,  *§>  5.] .  And  as  the  chancery  court 
canuQt  assign  the  dower  by  metes  and  bounds,  a  pecuniary 
compensation  must  be  allowed  in  lieu  of  dower.  And  this 
too,  is  most  favorable  t6  the  purchaser.  [Wright  v.  Jennings, 
1  Bailey's  R.  277  ;  Stoughton  v.  Leigh,  1  Taunt.  402 ;  Bil- 
lings V.  Taylor,  10  Pick.  R.  460.] 

"  Where  a  literal  execution  becomes  inexpedient  or  im- 
practicable, the  court  will  execute  it  as  nearly  as  it  can  ac- 
cording 16  the  original  purpose,  or  cij  prcs.''^  This  said  of 
charities,  but  it  applies  to  other  things,  and  to  dower.  [2 
Story's  Eq.  415,  §  1169,  et  seq.'\ 

8.  Me^e  residence  in  Texas  could  not  destroy  the  duty  of 
natural  allegiance  as  to  the  husband.  A  renunriation  of  his 
native  allegiance,  and  the  oath  of  allegiance  to  the  foreign 
country,  are  essential  to  rhake  him  a  citizen  of  the  foreign 
country.  The  native  allegiance  remains,  even  if  that  oath 
is  taken.  If  not  taken,  the  case  is  much  stronger.  These 
views  apply  with  greater  force  to  the  wife. 

If  the  right  of  expatriation  is  conceded,  then  it  is  clear, 
that  evpatriation  does  not,  ipso  facto,  work  a  confiscation  of 
the  vested  civil  rights  of  a  wife  to  dower.  Expatriation  is 
not  confiscation — nor  does  it  annihilate  vested  civil  rights,  the 
rights  to  property  in  the  native  country.  ' 

9.  Mere  non-residence  is  not  expatriation. 

10.  The  character  of  citizen  is  not  lost  in  the  native  coun- 
try, until  the  naturalization  laws  of  the  foreign  country  are 
invoked  or  complied  with.  And  there  is  no  proof  that  Smith 
or  his  wife  ever  did   take  any  steps  to  become  citizens  of 
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Texas,  except  that  they  resided  there.     And  this  is  not  suf- 
ficient. 

11.  The  naturalization  of  the  husband  does  not,  per  sp, 
naturalize  the  wif^.  [Priest,  et  al.  v.  Cuminings,  16  Wend. 
617  ;  Shanks  v.  Dupont,  3  Peters,  242,  las«rtiead  note.] 

12.  The  statute  of  limitations  does  not  apply  to  dower. 
[Jones  V.  Powell,  6  Johns.  Ch.  R.  194. J 

13.  A  married  woman  can  only  be  divested,  during  cover- 
ture, of  her  interest  in  her  husband's  lands,  in  the  manner 
pointed  out  by  statute.  [Silliman  v.  Gumming,  13  Ohio  R. 
116.] 

14.  Claims  to  dower  are  paramount  to  those  of  creditors. 
[Thayer  v.  Thayer,  14  Vt.  R.  117;  Allen  v.  Allen,  4  Ala. 
E.  556.] 

ORMOND,  J.-^-Although  this  court  has  appellate  jurisdic- 
tion only,  it  may  nevertheless  restrain  the  action  of  its  suit- 
ors, upon  facts  ascertained,  and  made  known  to  it,  from  the 
general  power  vested  in  all  courjts,  of  preventing  the  abuse  of 
its  process,  and  of  the  means  provided  for  the  administration 
of  justice.  The  cases  of  Hall  v.  Hrabrowaki,  9  Ala.  278, 
and  Bradford  v.  Bush,  at  the  last  term,  are  instances  of  the 
exercise  of  this  power. 

But  this  court  can  only  act  in  such  cases  where  the  fact  is 
admitted,  or  where  its  truth  is  inferrible  from  its  not  being 
denied.  Having  no  original  jurisdiction,  it  cannot  ascertain 
the  existence  of  a  disputed  fact  in  pais. 

Here,  the  plaintiff  in  error  having  made  a.  prima  facie  case, 
by  the  production  of  a  power  of  attorney  from  the  defendant 
in  error,  to  confess  error,  and  the  confession  of  error  founded 
on  the  power^  a  rule  was  granted  upon  the  defendant  in  error, 
to  show  cause  why  error  should  not  be  confessed.  The  de- 
fendant being  a  non-resident,  her  attorney  in  this  court  con- 
troverts the  bona  fides  of  the  act,  and  makes  affidavit,  that 
he  believes  the  power  of  attorney  to  confess  errors,  was 
fraudulently  obtained  from  his  client.  In  addition,  it  appears 
that  before  the  power  to  confess  errors  was  given,  the  author- 
ized agent  of  the  defendant  in  error,  had  transferred  to  third 
persons  the  principal  part  of  the  judgment.  Under  these 
circumstances  we  do  not  think  this  a  proper  case,  for  the  in- 
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terpositioii  of  the  extraordinary  power  of  this  court,  which 
can  only  be  properly  execQiscd  wllen  the  facts  upon  which 
its  action  is  based,  is  cither  admitted  or  not  denied,  and  when 
its  action  cannot  by  possibility  prejudice  the  rights  of  any 
one.  In  all  doubtful  cases,  the  party  complaining  must  be 
left  to  that  relief,  which  the  law  has  otherwise  provided  for 
the  redress  of  all  injuries. 

The  question  whether  the  complainant  is  debarred  from 
asserting  her  right  to  dower  in  the  lands  of  her  deceased  hus- 
band, in  consequence  of  her  removal  with  him  to  Texas,  in 
1834,  aftd  remaining  there  since  his  death,  which  took  place 
in  1836,  and  having  thereby,  as  is  insisted,  become  an  alien 
to  this  country,  is  one  of  great  interest.  As  it  respects  the 
right  of  expatriation,  insisted  on  by  the"  plaintiff's  counsel, 
without  the  consent  of  the  government,  it  would  seem  to 
follow  necessarily  from  our  naturalization  laws,  that  our 
people  can  migrate  and  transfer  their  allegiance  at  their 
pleasure,  to  a  foreign  government ;  as  our  laws  do  not  require 
the  consent  of  the 'former  sovereign,  to  the  expatriation  of  a 
foreigner,  as  a  condition  of  his  becoming  a  citizen  of  the  Uni- 
ted States.  The  well  known  rule  of  the  common  law,  that 
a  natural  born-  subject  cannot  divest  himself  of  his  allegi- 
ance to  his  sovereign,  appears  to  have  been  considered  as 
the  true  rule  in  the  United  States,  in  Ainslie  v.  Martin,  9 
Mass.  461.  In  the  case  of  the  Santisma  Trinidad,  7  Whea- 
torL,283,  the  question  came  before  the  Supreme  Court  of  the 
United  States,  and  it  is  put  as  a  quere,  whether  an  American 
citizen  can  throw  off  his  allegiance  to  his  native  country,  in- 
<3ependent  of  any  legislative  act  authorizing  him  to  do  so. 
This  interesting  question  miist  therefore,  in  this  country,  be 
considered  as  unsettled. 

Nor  is  it  necessary  it  should  be  settled  in  this  case,  for  con- 
conceding  the  right  of  expatriation  as  it  is  called,  to  be  as 
contended  for,  it  is  very  certain  that  the  mere  removal  of  a 
citizen  of  the  United  States,  to  a  foreign  country,  does  not 
work  a  forfeiture  of  his  political  privileges,  as  a  citizen  of  the 
United  States.  He  may,  by  the  removal,  owe  a  local,  tem- 
porary allegiance  to  the  sovereign  of  his  domicil,  but  neither 
in  England,  or  the  United  Stateswould  a  sojourn  of  any 
length  of  time,  entitle  such  resident  to  the  political  rights  of 
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a  natural  born  subject,  or  citizen.  In  England  he  could  on- 
ly acquire  such  a  right  by  act  of  parliament,  and  in  this  coun- 
try, by  doing  the  acts  enjoined  by  the  naturalization  laws. 
Until  these  are  done,  he  is  regarded  by  the  laws  of  both  coun- 
tries as  an  alien. 

We  need  not  stop  to  inquire,  what  would  have  been  the 
effect  on  the  wife,  of  the  husband's  penouncing  his  allegiance 
to  the  United  States  during  the  coverture,  and  becoming  a 
citizen  of  Texas,  because  it  does  not  appear  that  the  husband 
ev€r  became  entitled  to  the  political  privileges  of  a  citizen  of 
that  Republic.  Nor  does  it  appear,  that  the  complainant  since 
his  death  has  become  a  citizen  of  that  State,  and  entitled  to 
its  political  rights ;  yet  this  was  a  fact  which  the  defendants 
put  in  issue,  and  were  bound  to  establish.  We  cannot  infer 
that  such  is  the  fact,  from  her  continued  residence  there, 
since  her  husband's  death,  although  such  an  inference  seems 
to  have  been  drawn  by  the  Supreme  Court  of  Kentucky  in 
Alsberry  v.  Hawkins,  9  Dana,  178. 

Her  residence  there,  is  entirely  consistent  with  the  reten- 
tion of  her  political  rights  derived  from  her  birth  in  South 
Carolina,  and  until  some  farther  act  is  shown,  inconsistent 
with  the  .future  assertion  of  this  right,  it  appears  to  us  illogi- 
cal, and  unwarrantable,  to  deduce  such  an  inference  from  an 
act  so  equivocal  as  residence  merely.  This  inquiry  would 
geem  to  be  of  small  importance  in  this  cause,  as  the  Republic 
of  Texas  has  become  an  integral  part  of  the  United  States 
whilst  this  cause  has  been  in  progress,  and  all  its  citizens 
have  become  citizens  of  the  United  States.  If,  then,  there 
had  been  a  temporary  suspension  of  the  right  to  sue,  has  it 
pot  been  restored  by  the  annexation  of  that  State  to  tho 
Union  ? 

The  question  of  what  the  widow  shall  be  endowed, 
whether  of  the  value  of  the  land  at  the  time  of  the  alienation, 
or  of  the  enhanced  value  at  the  time  of  the  assignment,  ari- 
sing from  improvements  by  the  alienee  in  the  erection  of  a 
mill,  &c.  was  fully  considered  by  us  in  the  case  of  Barney  v. 
Frowner  and  wife,  at  the  last  term,  when  it  was  held,  that 
she  was  not  dowable  of  such  improved  value.  It  was  also 
held,  that  the  statute  remedy  for  the  admeasurement  of  dow- 
er, was  confined  to  those  cases  where  an  assignment  could  be 
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made  by  metes  and  bounds,  and  where  that  was  impossible, 
and  it  was  necessary  to  make  a  compensation  in  money,  resort 
must  be  had  to  a  court  of  chancery.  It  is  said  in  the  old 
books,  that  where  a  mill  is  subject  to  dower,  the  widow  niay 
be  endowed  of  the. third  toll  dish.  [Coke  Litt.  32;a  Thomas 
Coke,  671.]  That  was  impossible  in  this  case»,  because  the 
mill,  which  existed  at  the  time  of  the  alienation  by  the  hus- 
band, becoming  dilapidated,  was  torn  down  by' the  alienee, 
ai^d  a  much  more  valuable,  and  more  costly  structure  erected, 
in  its  stead,  which  it  would  be  obviously, unjust  to  endow  ihe 
widow  of;  it  was  therefore  a  proper  case  for  compensation, 
and  a  court  of  equity  could  alone  afford  the  proper  relief. 

No  question  was  made  in  the  case  as  to  the  appreciation  in 
value  of  the  property,  from  any  other  cause  than  the  improve- 
ments made  by  the  purchaser,  the  true  jrule  was  therefore 
adopted  by  the  chancellor — the  value  at  the  time  of  the 
alienation,  and  having  ascertained  that,  he  decreed  her  the 
interest  on  one-third  part  of  such  value  from  the  time  of  the 
filing  of  the  bill. 

At  common  law,  where  an  assignment  could  not  be  made 
of  the  thing  itself,  the  widow  was  dowable  in  a  special  man- 
ner. Thus,  although  she  was  dowable  of  the  third  toll  dish 
of  a  mill,  the  sheriff  might  assign  her  a  third  part  of  the 
profits — a  third  part  of  the  profits  of  a  fair,  of  an  office,  of  a 
park,  of  a  dove  cote,  &c.  [Coke  Lit.  ^2,a.]  So  also  of  mines^ 
where  an  assignment  of  the  mine  was  impracticable,  of  the 
third  part  of  the  profits.  [Stoughton  v.  Leigh,  1  Taunton^ 
402.J 

In  this  case  there  is  no  means  of  ascertaining  what  would 
have  been  the  profits  of  the  old  mill,  if  it  had  remained,  and 
which  would  have  necessarily  fluctuated  from  the  operation 
of  temporary  causes,  and  we  cannot  conceive  of  a  better  cri- 
terion than  that  adopted  by  the  chancellor — the  interest  of 
one-third  of  the  value  of  the  premises  at  the  time  of  the  alien- 
ation. This  is  fair  and  just  to  both  parties,  and  in  any  series 
of  years,  would  be  found,  we  apprehend,  to  be  as  often  above^ 
as  below  the  actual  nett  profits.  This  rule  was  adopted  by 
Chancellor  Kent  in  Hall  v.  James,  6  Johns.  C.  258.  This 
rule,  it  is  urged  by  counsel,  was  agreed  on  by  consent  in  that 
case,  but  that  is  a  mistake.     The  consent  was  to  receive  an 
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adequate  sum  of  money,  instead  of  an  assignment  of  the  por- 
tion of  the  premises,  and  the  chancellor  determined  as  matter 
of  law  by  what  rule  it  should  be  ascertained. 

In  a  case  where  the  principal  value  of  the  premises  consists 
of  buildings,  requiring  an  annual  outlay  to  keep  them  in  re- 
pair, and  present  their  destruction,  it  is  but  just  that  the 
dowress  should  contribute  her  proportion  of  the  expense,  as 
she  must  have  borne  it  herself,  if  an  assignment, had  been 
made  of  the  thing  itself.  (See  the  case  last  cited.]  These 
remarks  are  peculiarly  apposite  when  applied  to  a  mill,  but 
no  such  question  appears  to  have  been  made  in  the  court  be- 
low, and  was  not  here. 

It  is  further  objected,  that  damages  should  not  have  been 
given.  Damages  are  properly  the  mesne  profits,  arising  after 
the  death  of  the  husband,  and  before  the  suit  for  dower* 
These  were  not  allowed  at  common  law,  but  were  given,  to 
the  widow  by  the  statute  of  Merton.  In  this  case  the  chan- 
cellor has  properly  restricted  the  widow  in  the  recovery  of 
profits,  to  the  time  of  the  institution  of  the  suit,  the  defend-* 
ant  being  a  purchaser.  As  against  the  heir,  the  rule,  would 
have  been  different,  and  damages  would  have  been  recovera- 
ble from  the  death  of  her  h-usband.  But  whatever  may  be 
the  rule  at  law,  in  equity  the  established  doctrine  is  to  allow 
the  widow  the  mesne  profits  as  damages ;  and  this  not  by 
analogy  to  the  allowance  of  damages  under  the  statute  of 
Merton,  but  on  the  ground  of  title.  This  is  decisively  set' 
tied  in  the  leading  cas'e  of  Curtis  v.  Curtis,  2  Brown's  C.  619. 

The  chancellor  also  allowed  interest  upon  the  arrears  and 
up  to  the  time  of  the  decree,  and  this,  in  our  opinion,  was 
strictly  correct.  The  general  rule  of  the  English  chancery^ 
is  not  to  allow  interest  upon  arrears  of  annuities,  except  in 
peculiar  cases,  [Anderson  v.  Dwyer,  1  Sch.  «fc  Lef.  303,]  and 
this  Mr.  Roper  states,  is  the  rule  of  that  court  upon  arrears  of 
dower,  though  he  admits  he  has  found  no  case  going  that 
length,  and  argues  to  show  that  the  rule  should  be  other- 
wise. [1  Rop.  on  H.  and  W.  457.]  We  apprehend,  how- 
ever, that  this  rule  applies  in  no  case  to  arrears,  which  have 
accrued  pending  the  suit,  and  even  in  regard  to  ^annuities, 
where  they  are  given  for  maintenance,  the  rule  is  otherwise 
in  England,  and  interest  ou  the  arrears  is  allowed.     [New- 
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man  v,  Auling,  3  Atk.  579.]  That  appears  to  be  the  princi- 
ple of  this  case,  as  the  widow's  dower  is  intended  for  her 
sustenance,  and  we  think  interest  was  properly  allowed  on 
the  arrears. 

The  master,  in  ascertaining  the  value  of  the  dower  inter- 
est, instead  of  estimating  one-third  of  the  value  of  the  profits, 
at  the  time  of  the  alienation,  determined  the  gross,  value  of 
the  dower  at  the  time  of  the  decree,  by  assuming  the  duration 
of  the  life  of  the  widow- to  be  seven  years.  By  what  data  or 
upon  what  rule  of  law,  this  period  was  assumed  in  preference 
to  any  other,  we  are  not  informed.  We  are  aware  that  from 
the  bills  of  mortality  in  England,  and  other  places,  tables 
have  been  constructed,  by  which  the  average  duration  of 
human  life,  at  all  ages,  has  been  ascertaineci.  These  tables 
form  the  bases  of  assurances  upon  lives,  and  furnish  the 
means  of  ascertaining  the  present  value  of  annuities ;  but, 
conceding  that  the  calculations  from  these  tables  apply  to 
this  climate,  and  country,  we  are  not  able  to  perceive,  on 
what  principle  they  can  be  considered  proper  to  be  adopted 
as  rules  of  law.  The  dowress  may  live  to  a  patriarchal  age, 
she  may  die  the  next  day,  and  the  assumption  that  she  will 
live  seven  years,  is  alike  unjust  to  her  and  the  alienee.  The 
dowress  has  but  a  life  estate,  where  lands  are  assigned  to  her, 
and  when  from  the  necessity  of  the  case,  instead  of  the  use 
of  the  land,  she  receives  money,  it  should  partake  of  the 
same  qualities — the  annual  value  of  the  portion  which  would 
have  been  assigned  her,  had  it  been  practicable  to  do  so.  If 
the  parties  agree  to  a  gross  simi,  as  the  value  of  the  life  in- 
terest, the  court  would  of  course  give  effect  to  it.  In  the  ab- 
sence of  such  an  agreement,  the  decree  must  be  for  the  pay- 
ment of  the  arrears  with  interest,  and  for  the  payment  annu- 
ally thereafter  during  the  life  of  the  dowress,  of  the  sum  as- 
certained to  be  the  annual  value  of  her  dower  interest.  This 
it  would  be  the  duty  of  the  court  to  secure  to  her,  by  a  lien 
on  the  property,  or  in  some  other  eligible  mode. 

In  Hazen  v.  Thurlow,  4  Johns.  C.  605,  a  reference  was 

made  to  the  master  to  ascertain  the  gross  value  of  the  dower 

interest,  but  it  also  appears  that  the  money  was  deposited  in 

court,  subject  to  the  claim  of  dower,  and  that  she  elected  to 
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take  a  gross  sum,  and  as  no  opposition  was  made  to  the  re-' 
fercnce,  it  must  be  understood  to  have  been  assented  to. 

In  Soutli  Carolina,  it  appears,  that  one-sixth  part  of  the 
fee  simple  value  of  the  estate,  has  been  settled,  as  the  proper 
rule  in  those  cases,  where  a  compensation  is  made  in  money, 
except  in  cases  of  extreme  youth,  or  old  age.  [Heyward  v. 
Cuthbert,  1  McCord,  386 ;  Wi-ight  v.  Jennings,  1  Baily,  277.] 
But  this  is  not  put  upon  any  general  rule  of  law,  but  appears 
to  depend  upon  a  statute  of  that  State,  which  gives  the  power 
to,  commissioners,  to  assess  a  sum  of  money  in  lieu  of  dower, 
Where  the  land  cannot  be  equally  and  fairly  divided. 

We  have  been  able  to  find  no  traces  in  the  English  books, 
of  any  such  rule  as  was  adopted  by  the  court  here,  or  indeed 
of  any  rule  to  ascertain  the  present  value  in  gross,  of  the 
dower  interest.  In  Hobey  v.  Hobey,  1  Vernon,  218,  a  bill 
was  filed  by  the  dowress  for  a  re-assignment  of  dower, 
charging  the  assignment  of  the  sheriff  to  be  fraudulent,  there 
being  a  coal  mine  on  the  land  of  which  she  was  not  endowed. 
The  court  propof^ed  to  the  parties,  that  she  should  take  £300 
per  annum,  or  that  she  should  work  all  the  coal  lands,  and 
take  a  third  penny  therefrom  of  the  clear  profits ;  or  that  a 
new  writ  should  issife  to  the  sheriff.  She  elected  to  take 
the  third  penny,  and  no  opposition  being  made,  it  was  ac- 
cordingly decreed,  which  very  conclusively  shows,  that  no 
assignment  of  dower,  except  that  of  common  right,  can  be 
made  but  by  consent  of  the  parties. 

Xhese  principles  were  affirmed  in  the  case  of  Herbert  v. 
Wren  and  wife,  7  Cranch,  370,  where  it  was  held,  that  a 
sum  in  gross,  in  lieu  of  dower,  could  not  be  decreed  but  by 
the  consent  of  the  parties ;  and  that  there  was  no  legal  au- 
thority, for  estimating  the  life  of  the  dowress  at  seven  years, 
but  that  the  interest  on  one-third  part  of  the  purchase  money 
should  be  set  apart  for  the  dowress,  during  her  life. 

It  is  further  urged,  that  as  the  husband  conveyed  with 
covenant  of  warranty,  the  dowress  is  liable  to  refund  what 
she  may  recover  from  the  portion  she  would  receive  as  one  of 
the  distributees  of  the  estate.  It  is  perhaps  a  sufficient  an- 
swer to  this  argument,  that  if  it  be  admitted  the  court  could 
thus  decree  compensation,  it  should  have  been  put  in  issue 
by  a  cross  bill.     But  neither  the  answer,  nor  the  informal  pa- 
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per  called  a  cross  bill,  contains  any  allegation  upon  this  sub- 
ject; the  evidence  therefore  which  was  adduced  was  wholly- 
irrelevant  ;  and  if  it  could  be  looked  to,  does  not"  show  what 
her  distributive  share  of  the  estate  is,  or  whether  there  is  any 
thing  to  distribute. 

It  remains  but  to  consider  the  question  of  costs.  The  rule 
appears  to  be  settled,  both  in  England  and  the  United  States, 
that  where  no  impediment  is  thrown  in  the  way,  the  dowress 
is  not  entitled  to  costs.  [Hale  v,  James,  G  John.  Ch.  264 ; 
Morgan  v.  Ryder,  1  Ves.  &  B.  20.]  Here  the  widow's  right 
has  been  resisted,  she  is  therefore,  on  recovering  her  dower, 
entitled  to  costs.  The  costs  of  this  court  must  be  taxed 
against  her. 

Let  the  decree  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 


CLEMENTS,  by  her  next  friend,  &c.,  v.  MOORE. 

1.  In  an  action  by  a  female  plaintiff  upon  a  breach  of  promise  to  marry  with- 
out reference  to  time,  an  allegation  that  the  defendant  had  married  another 
woman  previous  to  the  institution  of  the  suit,  is  equivalent  to  iin  averment 
that  the  plaintiflf  had  offered  to  marry  him  and  her  proposal  was  rejected ; 
or  rather  is  a  substitute  for  it 

9.  Where  the  contract  was  to  marry  in  a  reasonable  time,  it  is  sufficient  for 
the  female  suing  for  a  breach  to  alledgc  her  readiness  to  marry  the  de- 
fendant, that  a  reasonable  time  had  elapsed,  the  defendant's  failure  to 
marry  her,  and  his  continued  neglect  and  refusal  to  do  so. 

Writ  of  error  to  the  Circuit  Court  of  Tuskaloosa. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  plaintiff 
in  error.  The  declaration  contains  several  counts,  the  first 
of  which  alledges  the  mutual  promise  of  the  plaintiff  and  de- 
fendant to  marry  each  other,  with  an  averment  that  the  plain- 
tiff is  still  sole  and  unmarried,  and  ready  and  willing  to  per- 
form her  promise,  but  the  defendant  has  married  another  wo- 
man, (fcc.     The  second  count  alledges  mutual  promises  to 
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marry  in  a  reasonable  time,  that  a  reasonable  time  has  elapsed, 
and  the  plaintiff  has  remained  and  still  is  sole  and  unmarried, 
yet  the  defendant"  has  failed  and  still  refuses  to  perform  his 
promise.  A  demurrer  was  interposed  to  each  of  the  counts, 
which  being  sustained,  and  the  plaintiff  declining  to  amend 
her  declaration,  judgment  was  rendered  for  the  defendant. 

E.  W.  "Peck  and  L.  Clark,  for  the  plaintiff  in  error.  The 
first  count  is  good,  because  it  avers  the  defendant  has  married 
another  woman.  No  objection  was  made  in  the  circuit  court, 
to  the  second  count,  and  it  is  believed  to  be  unquestionably 
good.     [2  Chit.  PI.  126-7-8.] 

B.  F.  Porter  and  S.  H.  Brodie  for  the  defendant,  con- 
tended that  all  the  counts  are  defective  in  not  alledging  a 
time  or  place  for  the  marriage  to  be  consummated,  or  an  offer 
by  the  plaintiff  to  marry.  It  was  not  sufficient  that  she  was 
ready  and  willing— [1  Chit.  PI.  363;  2  Bibb's  Rep.  341;  1 
Lit.  R.  234;J  besides  the  breach  in  the  first  count  is  not  good. 

COLLIER,  C.  J. — Conceding  that  in  an  action  for  a  breach 
of  a  promise  to  marry  a  female  plaintiff  without  reference  to 
time,  she  should  alledge  in  her  declaration  an  offer  to  marry 
the  defendant,  and  still  we  think  the  first  count  is  good.  It 
alledges  that  the  defendant  had  married  another  woman. 
This  certainly  excused  the  plaintiff  from  reminding  him  of 
their  engagement,  and  again  offering  him  her  hand.  He  had 
placed  himself  in  such  a  condition  as  made  it  impossible  for 
him  to  accept  such  a  proposal,  and  the  law  did  not  impose 
upon  her  the  indelicate  task,  in  order  to  impair  the  wrong  she 
had  suffered,  of  proposing  that  which  the  defendant  was  un- 
der the  necessity  of  rejecting.  The  allegation  then,  excuses 
an  offer  by  the  plaintiff  ta  perform  her  promise,  and  is  quite 
equivalent  to  it. 

In  (Johnston  vs.  Caulkins,  I  Johns.  Cas.  116,  which  was 
an  action  for  a  breach  of  promise  of  marriage,  it  was  held 
that  where  the  defendant  had  absconded,  and  thus  put  it  out 
of  the  plaintiff 's  power  to  offer  to  consummate  the  contract, 
she  was  excused  from  making  the  offer. 

The  second  count  is  alike  unexceptionable;     It  states  a 
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promise  to  marry  in  a  reasonable  time,  the  plaintiff's  readi- 
ness to  marry  the  defendant,  that  a  reasonable  time  has 
elapsed,  and  the  defendant's  failure  to  marry  her,  and  his 
continued  neglect  and  refusal  to  do  so.  , 

Both  counts  substantially  conform  to  the  precedents  in  2 
Chitty,  and  certainly*  the  cases  cited  by  the  defendant's  coun- 
sel from  the  Kentucky  Reports,  do  not  oppose,  but  so  far  qs 
applicable,  sustain  our  views.     The  judgment  is  reversed. 


and  the  cause  remanded. 


LANG,  ET  AL.  V.  PETTUS. ' 

1.  Where  slaves  are  left  by  will  to  minor  children,  the  executor  is  not  dis- 
charged by  delivering  them  to  the  children's  father,'but  is  accountable  on 
their  attaining  majority,  if  tlie  slaves  are  removed  from  tlio  State  and  con- 
verted. 

2.  The  court  of  chancery  has  power  to  appoint  the  father  guardian  of  his 
child's  estate,  and  after  giving  the  requisite  security,  he  may  receive  a 
personal  legacy  coming  to  his  infant  child. 

Writ  of  Error  to  the  Orphans'  Court  of  Madison. 

The  case  made  by  the  record  is  this :  Some  time  in  the 
year  1827,  Nancy  Graves  died  in  Madison  county,  having 
made  a  will,  which  was  there  afterwards  admitted  to  probate, 
and  the  defendant,  Pettus,  named  and  qualified  as  executor. 
By  this  will,  the  testatrix  gave  to  the  petitioners,  by  the  name 
of  the  children  and  heirs  of  Susan  Lang,  certain  slaves,  which 
came  to  the  possession  of  the  defendant  as  executor.  The 
object  of  the  petition  is  to  compel  the  exiocutor  to  deliver  the 
slaves  to  the  petitioners.  The  defendant,  in  answer  to  the 
petitioner's  claim,  set  up  that  he  delivered  the  slaves  coming 
to  them  under  the  will  of  the  testatrix,  to  their  father,  in  the 
year  1330,  the  petitioners  then  being  minors. 
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The  proof  at  the  hearing  of  the  petition,  showed  that  cer- 
tain slaves  were  .given  by  the  will  of  Nancy  Graves,  to  the 
petitioners,  by  the  description  of  the  heirs  of  Snsannah  T<ang, 
deceased,  came  to  the  defendant's  possession,  as  executor, 
and  that  he  delivered  them  over  to  John  Lang,  sometime-  in 
the  year  1830,  by  whom  the  slaves  were  carried  without  the 
State,  and  afterwards  disposed  of.  John  Lang  was  the  fa- 
ther of  the  petitioners,  who  then  were  minors. 

Under  this  state  of  proof,  the  orphans'  court  considered  the 
delivery  of  the  slaves  by  the  executor,  as  a  discharge  of  his 
duty,  and  dismiesed  the  petition. 

This  is  now  assigned  as  error. 

Robinson,  for  the  plaintiff  in  error,  argued,  that  the  father, 
as  natural  guardian  of  his  children,  had  no  authority  to  re- 
ceive the  legacy  of  his  infant  children,  and  consequently,  a 
delivery  to  him  was  no  discharge  for  the  executor.  [Isaacs 
V.  Boyd,  5  Porter,  3S8 ;  Chappel  v.  McMullen,  8  ib.  198  ; 
Garrett  v.  Talmadge,  1  John.  Ch.  3,-  Merrill  v.  Dickey,  ib. 
153 ;  Williams  v.  Storrs,  6  ib.  353 ;  Miles  V.  Bayden,  3  Pick. 
213 ;  Hyde  v.  Stone,  7  Wend.  354 ;  Kline  V;  Beebee,  6  Con. 
494;  Fonda  V.  Van  Home,  15  Wend.  631;  Dailey  v.  Tol- 
ferry,  1  P.  Wms.-285;  Rotherham  v.  Fanshawe,  3  Atk.  629; 
Cooper  V.  Thornton,  3  Bro.  Ch.  96. 

The  father's  claim  to  guardianship  may  be  even  set  aside 
by  the  orphans'  court,  which  is  in  vested  with  the  general  au- 
thority to  appoint  guardians  for  all  minors.  [Huie  v.  Nixon, 
6  Porter,  77.J  If  the  subsequent  decision  in  Hall  v.  Lay,  2 
Ala.  Rep.  529,  which  holds  that  no  guardian  can  be  appoint- 
ed by  the  orphans'  court,  when  the  father  is  living,  can  be 
sustained,  it  is  not  an  authority  to  warrant  the  delivery  by  a 
trustee,  of  the  minor's  personal  legacy  to  the  father.  What 
is  said  there  on  this  point  is  a  dictum;  nor  did  the  question 
arise  in  Wood  v.  Wood,  3- Ala.  Rep.  756,  whree  the  previous 
case  is  referred  to  as  settling  the  point. 

No  counsel  appeared  for  the  executor. 

GOLDTHWAITE,  J.— 1.  The  precise  question  in  this 
cause  is,  whether,  nvhcn  a  bequest  of  slaves  is  made  to  a  mi- 
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nor,  the  executor  will  be  discharged  by  a  delivery  of  them 
to  the  father  of  the  minor.  We  think  it  a  mistake  to  sup- 
pose this  point  has  been  decided  affirmatively  by  this  court, 
though  there  certainly  are  dicta,  which,  without  explanation, 
may  have  the  effect  to  mislead  the  profession,  as  they  doubt- 
less did  the  orphans'  court  in  this  instance. 

The  point  of  decision  in  Hall  v.  Lay,  2  Ala.  Rep.  529, 
was  the  validity  of  an  appointment  by  the  orphans^  court  of 
a  guardian  to  a  minor  whose  father  was  living.  We  held 
the  appointment  invalid,  on  the  ground  that  the  father  was 
guardian  by  nature  of  his  child,  and  because  that  court,  nei- 
ther by  the  common  or  statute  law,  was  invested  with  pow- 
er to  appoint  guardians  for  minors  so  conditioned.  In  illus- 
trating the  position  then  assumed,  we  said,  "  we  cannot  doubt 
there  was  a  period  once  known  to  the  common  law,  when 
the  father  had  the  right  to  the  custody  and  control  of  his 
child's  estate,  in  the  same  manner  as  he  now  has  of  his  per- 
son." After  citing  some  authorities  to  sustain  this  assertion, 
as  well  as  others  which  seem  to  maintain  an  opposite  doc- 
trine, we  advert  to  recent  decisions  of  the  English  courts  of 
law,  which  recognize  the  authority  of  the  parent,  as  guar- 
dian, to  control  the  real  estate  of  the  child,  by  either  leasing 
it  or  occupying  it,  at  pleasure.  None  of  these  matters  were 
then  however  determined,  and  we  expressly  state  it  to  be 
our  intention  not  then  to  examine  how  far  the  doctrine,  that 
the  father  has  no  control  over  his  child's  estate,  is  correct; — 
or  when  it  arose  and  Was  engrafted  on  our  law,  if  indeed  it 
was  so.  We  also  added,  "  it  will  probably  be  found  to  be 
sustained  mainly  on  the  fact,  that  a  court  of  equity  will  some- 
times interpose  its  aid  to  prevent  the  personal  estate  of  the 
infant  from  being  squandered,  and  require  the  father  to  give 
security  to  have  it  forthcoming  when  the  child  becomes  of 
age,  but  that  even  in  such  cases,  he  is  never  deprived  of 
the  custody  of  the  estate,  if  willing  to  give  the  requisite  se- 
curity," 

In  the  subsequent  case  of  Wood  v.  Wood,  3  Ala.  Rep.  756, 
we  fell  into  the  mistake  of  stating  the  previous  decision  as 
settling  the  right  of  the  father  to  the  control  and  possession 
of  his  child's  personal  estate  during  minority,  and  warrant- 
uig  the  delivery  by  an  executor,  of  a  personal   legacy  be- 
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queathed  to  an  infant.  The  mistake,  at  the  time,  was  un- 
important to  the  conclusion  arrived  at  in  that  particular  case, 
aud  is  only  necessary  now  to  be  adverted  to  for  the  purpose 
of  reconciling  the  conflict,  which,  without  this  explanation, 
would  seem  to  arise  between  that  decision  and  Boyd  v.  Isaacs, 
5  Porter,  388,  where  it  is  decMded,  that  a  father,  although 
the  prochein  amy  to  a  suit  for  his  child,  could  not,  either  in 
that  quality  or  as  his  natural  guardian,  release  or  compromise 
the  suit.  Having  thus  disposed  of  the  supposition,  that  the 
question  is  concluded  adversely  to  the  claim  of  the  petition- 
ers, we  shall  proceed  to  discuss  it. 

It  is  not  the  least  curious  matter  connected  with  legal  sci- 
ence, that  the  most  eminent  judges  and  lawyers  of  England 
should  have  found  the  relations  of  parent  and  child  involved 
in  such  obscurity  that  it  was  a  matter  of  profound  difficulty 
as  late  as  the  close  of  the  last  century,  to  ascertain  the  foun- 
dation of  chancery  jurisdiction  over  the  persons  and  estates 
of  minors,  where  fathers  were  living.  It  was  then,  however, 
firmly  established,  though  even  there  is  exercised  only  in  pe- 
culiar cases.  [Butler  v.  Freeman,  Amb.  301;  Cruize  v.  Hun- 
'ter,  2  Cox,  242 ;  Ex  parte  Warren,  4Bro.  Ch.  101 ;  DeMan- 
neville  v.  DeManneville,  10  Vesey,  52 ;  Hargrove's  note  70 
on  Coke  Litt.  89,  a ;  2  Fonb.  224.]  With  the  exercise  of 
this  jurisdiction  we  have  no  concern  at  present,  beyond  the 
precise  question  before  us. 

We  endeavored,  in  Hall  v.  Lay,  2  Ala.  Rep.  529,  to  show 
there  was  once  a  period  of  the  common  law  when  the  father 
was  invested  with  the  control  of  the  entire  estate  of  his  child 
during  minority,  whether  that  estate  was  real  or  personal. 
In  the  earlier  ages  of  the  English  government,  when  per- 
sonal property  was  unimportant  as  compared  with  landed 
estates,  and  the  statutes  of  distributions  and  wills  had  not 
been  passed,  the  personal  property  which  a  child  could  ac- 
quire called  for  no  change  in  the  general  law,  but  so  soon  as 
the  ordinary  was  compelled  to  distribute  to  the  next  of  kin, 
and  the  wills  of  decedents  were  enforced  by  law,  we  might 
naturally  expect  that  some  mode  would  be  devised  to  pre- 
vent the  portion  willed  or  distributable  to  an  infant,  from 
being  squandered  by  his  father  or  guardian.  It  is  far  from 
being  clear  that  the  ecclesiastical  courts  at  that  day  did  not 


JANUARY  TERM,  1847.  41 


Lang,  et  al.  v.  Pettus. 


assert  the,  right  to  appoint  a  curator  for  the  personal  estate 
which  came  to  an  infant  through  the  medium  of  these  courts, 
and  it  is  quite  probable  it  was  lost  in  the  continued  assaults 
made  on  these  courts,  both  by  those  of  common  law  and 
chancery,  from  the  time  of  the  English  Reformation  down 
even  to  the  last  century.  In  a  note  by  Mr,  Thomas  to  his 
edition  of  Coke  on  Littleton,  this  subject  is  traced  with 
much  apparent  accuracy  through  adjudged  cases  reported  by* 
Keble,  Fitzgibbon  and  Levinz,  as  well  as  Dr.  Swinburn's 
Essay  on  Wills.  The  latter  claims  jurisdiction  for  the  ordi- 
nary to  appoint  a  guardian  for  the  personal  estate  when  there 
was  no  other  guardian  by  tenure  or  otherwise.  In  a  case  in 
prohibition  as  late  as  Lord  Hale's  time,  he  admitted  the  juris- 
diction of  the  ordinary  to  appoint  a  curator  for  the  personal 
estate.  In  another  case,  soon  after  his  death,  the  claim  was 
allowed  so  far  as  the  infant's  portion,  but  was  denied  as  to 
his  person.  Sometime  afterwards  the  claim  was  made 
broader,  so  as  to  appoint  a  guardian  in  all  cases  of  wills  for 
the  person  and  portion  whenever  the  infant  was  not  in 
wardship  by  reason  oi  some  tenure.  [See  Thomas.'  Coke, 
160,]  If  the  jurisdiction,  either 'general  or  limited,  was  af- 
terwards exercised,  it  must  have  been  unknown  to  Lord 
Hardwick,  for  in  the  case  of  Burk  v.  Draper,  3  Atk,  631,  de- 
termined in  1746,  he  expresses  great  astonishment  that  the 
ecclesiastical  courts  should  assume  such  a  power,  and  recom- 
mended to  the  Attorney  General  to  consider  whether  he 
ought. not  to  proceed  against  the  judge  hj  quo  warranto. 

It  is  very  evident  the  power  to  require  such  security  from 
the  father  or  any  other  common  law  guardian  was  proper  to 
exist  somewhere,  and  if  not  exercised  by  the  ecclesiastical 
courts,  the  court  of  chancery  was  slow  in  taking  the  jurisdic- 
tion. The  first  case  in  the  books  is  Holloway  v,  Collins,  1 
Chan.  Ca.  245,  in  1674.  The  assertion  of  such  a  power  for 
his  court  seems  to  have  surprised  the  then  Lord  Keeper,  for 
he  at  first  denied  the  relief,  when  a  legacy  of  £125  had  be6n 
paid  by  the  executor  to  the  father,  but  afterwards  grahted  it 
on  learning  the  executor  had  protected  himself  by  a  bond  of 
indemnity.  The  next  case — Dagley  v.  Tolferry,  1  P.  Wms. 
285 — was  in  1715 ;  there  the  payment  was  held  bad,  al- 
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though  the  circumstaace  was  flung  in,  that  the  testator  on 
his  death-bed  had  virtually  directed  the  payment  to  be  made 
to  the  father.  Lord  Hardwick,  in  Philips  v.  Paget,  2  Atk. 
80,  decided  in  1740,  considered  the  last  case  as  improperly 
ruled,  and  sugtained  a  payment  made  to  the  father,  on  the 
ground  in  his  case  that  the  executor  was  compelled  to  pay 
the  legacy  within  a  given  period,  or  forfeit  some  right  under 
the  will ;  but  in  Rotherham  v.  Fanshaw,  3  Atk.  627,  some 
six  years  afterwaids,  the  same  judge  conceded  his  court 
would  allow  an  injunction,  to  restrain  a  father  from  suing  in 
the  ecqlesiastical  courts  for  his  child's  legacy.  It  was  not 
until  Lord  Thurlow's  time  that  the  rule  was  finally  settled 
in  Cooper  v.  Thornton,  3  Bro.  Ch.  96,  186.  Since  this,  it 
seems  not  to  have  been  questioned  in  England,  and  has  been 
universally  adopted  in  this  country,  as  may  be  seen  by  the 
cases  referred  to  by  the  petitioners. 

It  is  possible,  the  father  in  his  quality  of  guardian  for  his 
minor  children,  may  be  entitled  to  the  possession  of  the  real 
estates  of  his  children  when  the  title  is  cast  on  them  by  ope- 
ration 9f  law  or  by  devise,  where  the  possession  is  not  con- 
trolled by  its  terms,  subject  to  the  conxmon  law  liability  to 
account  for  the  profits,  &c.  [See  Coke  on  Lit.  88,  89,a ;  1 
Black.  Com.  461;  King  v.  Oakley,  10  East,  490;  King  v. 
Welby,  2  M.  ^  S.  504.]  And  there  are  cases  as  well  as 
analogies,  which  seem  to  indicate  the  parent  may  in  that  ca- 
pacity protect  the  personal  estate  of  his  child,  when  it  has 
come  to  its  actual  possession  during  minority.  [Smith  v> 
Williamson,  1  H.  &  J.  147;  Porter  v.  Young,  7  J.  J.  M. 
501.]  However  this  may  be,  and  we  purposely  decline  to 
express  any  opinion,  it  is  evident  from  the  cases  previously 
examined,  that  a  trustee  is  not  warranted  in  paying  over  a 
money  legacy  to  the  father.  We  have  found  no  cases  in 
which  the  rule  has  been  extended  to  personal  chattels,  but 
from  the  facility  with  which  these  cgn  be  removed  and  con- 
verted, it  is  reasonable  they  should  be  protected  in  the  same 
manner  as  bequests  of  money. 

2.  It  may  be  asked,  why  shall  every  executor  be  com- 
pelled to  go  into  chancery  to  obtain  the  authority  to  pay  the 
legacy  of  an  infant  to  its  father,  when  there  is  the  cheap  and 
more  convenient  orphan's  court  which  might  be  invested 
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with  the  same  j)Ower.  The  answer  belongs  to  the  legislative 
branch  of  the  government,  though  it  is  a  mistake  to  sjippose 
a  suit  would  be  necessary  for  this  purpose.  The  usual 
course  is  to  apply  to  the  chancellor  by  petition,  and  on  its 
hearing,  the  necessary  order  would  be  made,  investing  the 
parent  with  authority  to  recover  the  legacy,  on  giving  the 
proper  security.  [See  1  Smith's  Ch.  Pr.  .653,  et  seq.  and 
cases  there  cited.]  ' 

What  has  already  been  said  is  sufficient  to  indicate  our 
opinion,  that  the  delivery  of  the  slaves  in  this  case  by  the 
executor  to  the  father  of  the  petitioners,  does  not  operate  to 
discharge  him  from  their  claim  for  the  legacy.  The  decree 
of  the  orphans'  court,  is  therefore  reversed,  and  the  cause 
remanded. 


WATSON  AND  WATSGN  v.  ANDERSON. 

1.  Wheq  the  question  of  sanity,  or  insanity,  is  in  issue,  a  witness  may  be  ask- 
ed whether  there  was  a  difference  in  the  conduct  of  the  deceased  during 
the  last  five  years  of  his  lifp,  and  his  conduct  twenty  years  previously,  and 
it  is  error  to  refuse  the  question  to  be  put,  unless  the  record  shows,  that 
the  question  was  put  to  the  witness  in  another  form,  and  an  opportunity 
afforded  him  to  tell  what  he  knew. 

2.  It  is  not  error  in  the  court  to  refuse  to  permit  the  following  questions  to  be 
put :  Have  you  heard  the  deceased  say  any  thing  about  his  dogs,  and  chick- 
ens, and  cry ;  if  so,  what  did  the  deceased  say. 

3.  A  witness  maybe  asked,  "If  the  deceased  said,  or  did  any  thing  showing 
a  want  of  soundness  of  mind,  state  what  it  was." 

Error  to  the  Orphans'  Court  of  St.  Clair. 

The  will  of  William  Watson  being  offered  for  probate  by 
the  plaintiff  in  error,  it  was  contested  by  the  defendants  in 
error,  heirs  at  law  of  the  deceased,  who  alledged  the  incapa- 
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city  of  the  deceased  to  make  a  valid  testament,  by  reason  of* 
insanity,  and- imbecility  of  mind;  and  an  issue  was  made  up, 
between  the  parties,  and  submitted  to  a  jury. 

From  a  bill  of  exceptions  taken  pending  the  trial,  it  ap- 
pears, that  after  the  defendants  had  introduced  evidence  tend- 
ing to  prove  the  insanity  and  weaknes  of  mind  of  the  de- 
ceased, they  introduced  a  witness  who  testified,  that  he  had 
known  the  deceased  well  for  twenty-eight  years  last  past. 
The  defendant  then  asked  the  witness  the  following  ques- 
tion :  Was  there  a  difference  in  the  conduct  of  the  deceased, 
during  the  last  five  years  of  his  life,  and  his  conduct  twenty 
years  ago  ?  The  plaintiff  objected  to  this  question,  and  the 
court  sustained  the  objection,  and  refused  to  allow  the  ques- 
tion to  be  answered.  Another  witness,  introduced  by  de- 
fendant, testified,  that  he  had  known  the  deceased  eighteen 
years,  and  lived  near  him  since  1840,  and  asked  him  the  fol- 
lowing question :  HaVe  you  heard  the  deceased  say  any 
thing  about  his  dogs  and  chickens,  and  cry  ;  if  so,  what  did 
the  deceased  say  ?  This  question  was  also  excluded,  on 
plaintiff's  objection. 

The  plaintiff  introduced  a  witness,  who  stated,  he  had 
known  the  deceased  for  several  years  past,  and  lived  near 
him,  but  was  neither  a  physician  or  a  professional  man,  and 
asked  him,  if  the  deceased  said,  or  did  any  thing  showing  a 
want  of  soundness  of  mind,  state  what  it  was  ?  The  de- 
fendant objected  to  this  question,  but  the  court  permitted  it 
to  be  answered.     To  all  which  the  defendant  excepted. 

This  is  the  matter  now  assigned  as  error. 

Pope. and  Rice,  for  the  plaintiffs  in  errror. 

1.  The  orphans',court  erred  in  refusing  to  allow  the  wit- 
ness, William  Taylor,  to  be  examined,  as  shown  by  the  re- 
cord. 

2.  The  orphans'  court  erred  in'  refusing  to  permit  the 
witness,  Thomas  liovitt,  to  be  examined  as  shown  in  the 
re<;ord. 

3.  The  orphans'  court  erred  in  permitting  the  question 
asked  the  witness,  .Tohn  Vandergrift,  as  shown  in  the  record, 
to  be  answered. 

4.  The  orphans'  court  erred  in  proceeding  to  try  the  va- 
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lidity  of  the  paper  purportir^  to  be  the  last  will  and  testa- 
ment of  William  Watson,  deceased,  and  giving  judgment 
thereon,  without  duly  notifying  or  appointing  a  guardian  ad 
litem,  for  David  Watson,  a  minor  heir  at  law  of  said  Wm. 
Watson,  deceased,  as  shown  in  the  record. 

5.  The  opphans'  court  erred  as  shown  by  the  bill  of  ex- 
ceptions. 

_  '-'I 

Chilton,  for  the  defendant. 

1.  The  objection  to  the  questions  asked  by  plaintiff  in 
error  was  well  sustained,  as  the  questions  were  leading  and 
illegal. 

The  difference  in  the  conduct  of  a  party  in  the  last  five 
years  and  twenty  years  past,  is  a  conclusion  which  the  jury 
should  draw  from  the  evidence  as  to  what  was  the  conduct 
of  the  testator  at  the  respective  periods.  [Strawbridge  v. 
Span,  8  Ala.  825;  Greenl.  Ev.  481.]        • 

2.  It  is  discretionary  with  the  court  to  allow  or  refuse  lead- 
ing questions,  and  this  court,  as  it  is  not  advised  as  to  the  ne- 
cessity which  existed  for  the  exercise  of  the  discretion,  in  the 
the  court  below,  should  not  revise.  [Towns  4*  O'Brien  v. 
Butler  &  Alford,  2  Ala.  378,  381 ;  People  v.  Mather,  4  Wend. 
229 ;  Blevins  v.  Pope  &  Son,  7  Ala.  R.  371.] 

3.  The  court  will  refer  the  objection  below  to  the  form 
instead  of  the  substance  of  the  question,  and  as  it  does  not 
appear  that  the  plaintiff  had  not  the  benefit  of  all  the  testi- 
mony elicited  under  less  objectionable  interrogatories,  the 
court  should  not  reverse,  as  in' this  case  no  injury  has  result- 
ed to  the  plaintiff. 

ORMOND,  J. — The  mode  in  which  the  examination  of  a 
witness  shall  be  conducted,  must  in  a  great  degree  be  left  to 
the  discretion  of  the  judge  trying  the  cause.  He  may  per- 
mit the  examination  in  chief  to  assume  the  form  of  a  cross- 
examination,  if  he  considers  it  necessary,  to  enable  the  party 
to  extract  the  truth  from  an  unwilling  witness.  [Blevins  v. 
Pope  &,  Son,  7  Ala.  374.]  If  the  objection  is  merely  to  the 
forrh  of  the  question,  and  the  court  should  erroneously  re- 
fuse to  permit  it  to  be  put,  supposing  it  to  be  leading,  when 
it  is  not,  it  is  an  error  revisablc  in  this  court,  unless  the  re- 
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cord  shows  that  the  question  was  again  propounded  in  anoth- 
er form,  and  the  facts  sought  to  be  elicited  brought  out ;  or 
at  least  an  opportunity  afforded  the  witness  to  tell  what  he 
knew. 

The  first  question  proposed  to  the  witness,  Taylor,  was 
in  our  opinion,  entirely  unexceptionable.  The  objection  to 
questions  of  this  kind  is  frequently  captious,  and  made  when 
there  is  no  danger  of  the  witness  being  prompted  to  answer 
in  a  particular  way  ;  and  if  the  attention  of  the  witness  can- 
not be  directed  to  the  points  to  which  his  testimony  is  want- 
ed, it  would  be  difficult,  and  frequently  impossible,  especial- 
ly in  CEises  of  this  description,  to  get  from  him  the  facts 
which  he  might  know.  The  objection  to  this  question  is, 
that  it  assumed  the  fact,  that  there  was  a  difference  in  the 
conduct  of  the  deceased  during  the  last  five  years  of  his  life, 
from  the  preceding  period,  during  which  the  witness  had 
known  him ;  and  if  the  witness  had  answered  there  was  such 
a  difference  as  the  question  supposes,  it  would  have  availed 
the  defendant  nothing,  he  must  have  gone  further,  and  ex- 
plained in  what  the  difference  consisted.  It  is  therefore  per- 
fectly clear  that  the  question  was  harmless,  although  in  form 
to  some  extent  leading,  and  should  not  have  been  excluded. 

The  next  question  is  not  so  clearly  unexceptionable,  as  it 
assumes  the  existence  of  a  state  of  things,  from  which  imbe- 
cility of  mind  might  be  inferred — and  although  it  is  difficult 
to  suppose,  that  the  opposite  party  could  have  been  prejudic- 
ed by  the  form  in  which  the  question  was  put,  we  are  not 
prepared  to  say,  that  under  the  discretion  which  must  neces- 
sarily be  reposed  in  the  presiding  judge,  the  refusal  would-be 
such  an  error,  as  would  be  sufficient  to  reverse  the  case. 

The  last  question  was  clearly  proper.  The  objection  urg- 
ed against  it  here  is,  that  it  referred  to  the  opinion  of  the 
witness,  whether  the  deceased  was  of  sound  mind  or  not. 
We  do  not  think  the  opinion  of  the  witness  was  asked,  or 
expected  to  be  given.  The  question  merely  pointed  his  at- 
tention to  the  subject  upon  which  he  was  to  be  examined, 
the  capacity,  or  soundness  of  the  mind  of  the  deceased,  in 
reference  to  which  he  was  asked  to  state  what  he  said,  or 
did.     When  these  declarations  or  acts  were  stated,  it  was  for 
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the  jury  to  determine,  whetker  they  established  soundness  or 
unsoundness  of  mind. 

For  myself,  4  must  say,  that  I  have  attained  the  conclu- 
sion to  reverse  this  case  very  reluctantly,  as  it  is  incompre- 
hensible, if  the  objection  was  to  the  form  of  the  question 
merely,  as  it  is  admitted  to  have  been,  why  it  was  not  pre- 
sented in  one  of  the  many  other  shapes  in  which  it  might 
have  been  6onceived,  and  the  facts  within  the  knowledge  of 
the  witness  elicited. 

For  the  error  of  the  court  in  refusing  to  permit  the  first 
question  to  be  put  to  the  witness,  Taylor,  the  judgment  must 
be  reversed,  and  the  cause  remanded. 


THE  STATE  v.  IV^EY. 


1.  Where  a  point  or  question  arising  in  any  criminal  case  is  referred  to  the' 
Supreme  Court  as  novel  and  difficult,  it  should  be  brought  before  that 
court  at  the  fkst  term  after  the  trial  below :  and  if  the  record  is  not  then 
brought  up,  the  judgment  or  sentence  should  he  executed.  Perhaps  after 
the  lapse  of  a  term  it  may  be  allowable  to  revise  on  writ  of  error  the  point 
referred,  if  regularly  presented  upon  the  record. 

On  points  reserved,  from  the  Circuit  court  of  Dale. 

The  defendant  was  indicted  at  the  spring  term  of  the  cir- 
cuit court  holden  in  the  year  1845.  for  unlawfully  and  ver- 
bally giving  a  challenge  to  one  J.  Hosea  Calloway,  to  fight 
in  single  combat  with  a  deadly  weapon,  &c.  The  indict- 
ment was  traversed,  and  the  issue  submitted  to  a  jury,  who 
returned  a  verdict  of  guilty ,  whereupon  the  defendant  was 
sentenced  to  imprisonment  in  the  penitentiary  for  the  term  of 
two  years.  Upon  the  trial  certain  legal  questions  were  re-* 
ferred  to  this  court  as  novel  and  difficult. 
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The  Attobjiey-General  for  ♦he  State,  insisted,  that  this 
case  was  not  brought  up  within  the  time  prescribed  by  law, 
and  should  therefore  be  dismissed  ;  but  if  the  court  thought 
otherwise,  then  he  contended  that  the  points  referred,  had 
been  correctly  ruled  at  the  trial. 

B.  F.  Porter,  for  the  defendant,  contended,  that  although 
the  record  was  not  filed  at  the  first  term  of  the  trial,  this 
court  might  entertain  the  cause.  Upon  the  points  referred 
to  he  insisted,  1.  That  the  charge  to  the  jury  was  uncalled 
for  by  the  evidence,  and  calculated  to  ijiislead  them.  2.  The 
nature  of  the  challenge  is  not  sufficiently  shown  by  the  in- 
dictment. [Hale's  PI.  of  Cr.  169,  170 ;  2  McC.  Rep.  377 ;  3 
Id.  533.]  3.  The  indictment  does  not  distinctly  allege  who 
were  the  parties  to  the  intended  combat.     [7  Ala.  Rep.  69.] 

COLLIER,  C  J. — The  first  section  of  the  tenth  chapter 
of  the  penal  code,  [Clay's  Dig.  469,  '§.  1,]  enacts  that  when- 
ever in  any  criminal  case,  <fcc.,  any  point  or  question  shall 
arise,  which'in  the  opinion  of  the  presiding  judge  is  novel  and 
difficult,  it  shall  be  his  duty,  on  request,  to  reserve  the  same 
distinctly  upon  the  record  for  the  revision  of  the  Supreme 
court  at  its  next  succeeding  term,  and  the  presiding  judge 
shall  proceed  to  render  judgment  on  the  conviction  ;  but  the 
execution  of  the  judgment  shall  be  suspended  in  cases  not 
capital,  or  r;ot  punished  by  confinement  in  the  penitentiary, 
until  the  next  succeeding  term  of  the  Circuit  court  rendering 
the  judgment ;  and  the  defendant  shall  be  recognized,  &c. ; 
and  in  capital  cases,  or  in  cases  punished  by  confinement  in 
the  penitentiary,  the  execution  of  the  judgment  shall  be  sus- 
pended to  a  time  not  less  than  twenty-five  and  not  more  than 
forty  days  after  the  commencement  of  the  next  succeeding 
term  of  the  supreme  court. 

•  We  think  this  enactment  requires,  that  the  points  reserved 
for  reyision  should  be  brought  before  this  court  at  the  first 
term  after  the  trial  below,  and  if  the  record  is  not  then  brought 
up,  the  judgment  or  sentence  should  be  executed  in  obedi- 
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ence  to  its  directions.  This  court  should  not  revise  and  ad- 
judicate the  points  reservedfct  any  subsequent  term,  but  the 
convict,  if  he  complains  of  an  error  to  bis  prejudice,  might 
perhaps  apply  for  a  writ  of  error,  and  the  appropriate  correc- 
tion be  made,  and  justice  administered  according  to  law.  In 
the  case  at  bar  the  record  was  not  filed  uiltil  the  17th  July, 
1846,  more  than  twelve  months  after  it  was  returnable,  and 
at  least  that  length  of  time  after  the  sentence  should  have  be- 
gun to  be  executed.  We  cannot  entertain  the  cause  as  pre- 
sented, and  it  is  therefore  dismissed. 


SAVAGE  V.  BENHAM,  Adm'r. 

1.  Where  the  testator  in  his  will  directs  his  execntors  to  carry  on  his  plan- 
tation,.in  the  same  manner  as  he  himself  had  carried  it  on,  until  the  death 
of  his  wife,  and  after  a  partial  administration  of  the  estate  by  one  of  the 
executors  named  by  the  will,  the  administration  is  committed  with  the 
w^l  annexed,  to  another  person,  who  enters  on  the  performance  of  this 
trust  of  the  will,  the  orphans'  court  has  jurisdiction  to  require  him  to  make 
annual  settlements ;  and  when  he  makes  an  annual  settlement,  pursuant 
to  the  act  of  1843,  that  may  be  reviewed  in  this  court  by  writ  of  error. — 
Quere?  however,  whether  those  interested  in  the  final  settlement  after- 
wards to  be  made,  will  be  precluded  from  surcharging  the  annual  settle- 
ments. 

2.  When  a  single  person  appears  and  contests  a  settlement  in  the  orphans' 
court,  the'  contesting  party  is  the  one  in  whose  name  the  writ  of  error 
should  be  sued  out,  there  being  no  final  judgment  in  favor  of  any  others 
interested  in  the  settlement. 

3.  An  administrator- with  the  will  annexed,  carrying  on  a  plantation  under  a 
power  in  the  will,  to  do  so  in"  the  same  manner  the  testator  had  done,  is 
required  to  show  when  settling  his  accounts  in  the  orphans'  court,  to  sus- 
tain his  charges  for  articles  furnished  for  the  estate,  or  the  payment  for 
services  rendered,  that  the  same  came  to  the  benefit  of  the  estate,  or  were 
rendered  to  it.  r 

4.  Beyond  this,  so  far  as  his  acts  are  consistent  with  good  faith,  it  is  not  in- 
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-eumbent  or  him  to  show,  that  Uio  articles  purchased  were  necessary,  or 
the  price  paid  was  reasonable.  Undej^uch  a  will,  his  discretion  will  not 
be  reviewed,  unless  exercised  in  so  unreasonable  a  mode  as  to  produce 
distrust  of  its  bonafdts. 

5.  Such  an  administrator  is  not  chargeable  with,  and  therefore  is  unauthoriz- 
ed to  pay  the  debts  contracted  by  the  executor  on  account  of  the  estate, 
except  under  such-  circumstances  as  would  induce  a  court  of  equity  to 
charge  the  estate. 

6.  A  constable's  receipt,  purporting  to  be  for  the  payment  of  a  judgment 
against  the  estate,  is  not  of  itself  a  sufficient  voucher  to  prove  the  debt,  or 
its  payment     '  ' 

Writ  of  Error  to  the  Orphans'  Court  of  Lauderdale. 

The  errors  complained  of  in  this  cause  are  supposed  to  arise 
out  of  the  decree  of  the  orphans'  court,  in  the  matter  of  an 
annual  settlement  of  the  estate  of  Samuel  Savage,  had  before 
said  court,  in  1846,  by  Benham,  the  administrator  with  the 
will  annexed.  ^ 

The  account  having  been  stated  by  the  court,  and  publi- 
cation ordered  for  those  interested  in  the  estate  to  appear,  &.c. 
Martha  Savage,  as  admrtiistratrix  of  the  estate  of  Samuel  Gr. 
Savage,  deceased,  who  was  a  legatee  under  the  will  of  Sam- 
uel Savage,  appeared  and  filed  exceptions  to  certain  items  in 
the  account,  and  required  proof  of  the  same. 

The  first  item  excepted  to  is  a  charge  of  $45  for  a  horse. 
In  support  of  this,  the  administrator  produced  a  receipt,  pur- 
jporting  to  be  made  by  one  Johnson,  for  that  sum,  for  a  horse 
sold  to  the  administrator,  for  the  use  of  the  plantation  of  the 
deceased.  The  party  contesting  objected  to  this  proof,  un- 
less the  execution  of  the  receipt  was  proved,  and  unless  it 
was  also  shown  that  the  horse  was  piirchased  for  the  benefit 
of  the  estate,  at  a  reasonable  price.  The  court  decided  the 
^receipt  proved  itself,  and  was  sufficient  evidence  of  all  the 
facts  which  the  contestant  required  to  be  proved. 

The  court  also  decided  with  respect  to  this  item,  that  as  it 
was  not  excepted  to  in  writing,  no  objection  could  be  urged 
against  it  at  the  hearing. 

Another  item  is,  a  charge  for  $109  paid  R  F.  Rhodes.  To 
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support  this,  the  administrator  produced  a  note,  purporting 
to  be  made  by  one  George  M.  Savage,  as  executor  of  Samuel 
Savage,  the  decedent,  and  also  produced  affidavits  to  show 
this  note  was  given  to  the  payee  for  an  account  against  the 
estate  of  Savage,  for  shoes  and  leather  for  the  benefit  of  that 
estate. 

A  clause  in  the  will  annexed  to  the  administration  provides 
as  follows :  "  My  tract  of  land  I  wish  to  remain  undivided, 
and  my  plantation  conducted  in  the  same  manner  as  I  have 
carried  it  on,  until  the  death  of  tny  beloved  wife,  and  I  do 
hereby  empower  my  executor  to  do  all  and  any  thing  neces- 
sary for  the  purpose  of  keeping  up  my  plantation,  by  keep- 
ing the  negroes,  stock,  tools,  (fcc.  on  the  plantation,  by  em- 
ploying overseers,  buying  and  selling  stock  and  farming 
utensils,  necessary  for  the  culture  of  the  same ;  and  in  all 
things  to  act  for  the  prosperity  of  the  plantation  affairs  as  I 
have  been  accustomed  to  do.  When  my  youngest  children 
arrive  at  the  age  of  twenty-one  years,  it  is  my  desire  that 
they  shall  be  advanced  by  my  executors,  by  giving  them  as 
much  property  as  I  have  given  to  my  elder  children  on  their 
marriage  or  majority.  I  charge. my  executors  to  do  it  with 
a  special  regard  to  the  management  of  my  plantation  to  the 
best  advantage." 

The  administrator  then  proved  the  admission  of  the  con- 
testant, that  the  note  on  which  this  item  was  founded,  was 
given  for  shoes  and  leather  purchased  for  the  estate,  at  the 
instance  of  George  Savage,  and  that  the  same  were  used  by 
slaves  of  the  estate.  The  contestant  objected  to  this  evi- 
dence— 

1.  Because  the  affidavits  were  ex  parte.  '  -.^ 

2.  Because  there  was  no  proof  that  the  articles  were  ne- 
cessary for  the  slaves  of  the  estate,  or  that  the  prices  charged 
were  reasonable  or  proper. 

3.  Because  it  did  not  appear  that  George  Savage  had  set- 
tled his  executorship  with  the  orphans'  court. 

4.  Because  there  was  no  proof  that  George  Savage  was  in- 
solvent, or  that  he  resided  out  of  the  State. 

5.  Because  there  was  no  proof  of  a  promise  by  the  admin- 
istrator to  pay  this  debt. 

6.  Because  this  note  was  not  a  charge  against  the  estate. 
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for  which  the  administrator  was  liable.     The  court  allowed 
the  charge. 

■•Another  item  of  charge  for  a  note  of  George  Savage,  made 
to  one  Harkins,  and  paid  by  the  administrator  was  allowed 
on  similar  proof,  against  similar  objections. 

Another  item  of  charge,  for  the  amount  of  an  account-con- 
tracted  by  George  Savage,  with  T.  M.  &  J.  Harkins,  on  ac- 
count of  the  estate,  and  charged  to  the  estate,  was  allowed 
on  similar  proof  against  similar  objections. 

Another  item  of  charge,  for  payments  made  to  the  attor- 
ney of  A.  C.  &  W.  A.  Austin,  on  account  of  a  note  execut- 
ed to  them  by  George  Savage,  was  admitted  on  similar  proof, 
against  the  like  objections. 

The  contestant  excepted  to  the  several  rulings  of  the  court, 
and"  they  are  now  assigned  as  error. 

In  another  cause  between  the  same  parties,  being  the  an- 
nual settlemerrt  of  the  same  estate,  for  the  year  1844,  several 
itefns  of  charges  were  excepted  to  by  the  contestant,  amongst 
which  is  one  of  a  payment  of  $407  to  John  Simpson  &  Co. 
and  another  of  $441  to  Charles  Gookin.  To  sustain  those 
items,  the  administrator  introduced  the  will  as  before  stated. 
He  then  proved  these  items  were  for  merchandize  sold  by 
the  parties  respectively  to  himself,  and  charged  by  his  direc- 
tion to  the  estate.  The  contestant  objected  to  the  sufficien- 
cy of  this  proof,  and  insisted  the  administrator  should  further 
prove  that  the  articles  paid  for  were  necessary  for  the  pur- 
pose of  carrying  on  the  plantation,  and  that  they  were  used 
for  the  benefit  of  the  estate. 

Another  item  of  $10  63  was  supported  only  by  the  pro- 
duction of  a  constable's  receipt  for  that  sum,  purporting  to 
■■  be  for  a  judgment  against  the  estate. 
mli  The  other  items  objected, against,  are  several  amounts  of 
^232,  $262  50  and  $150,  paid  for  professional  services  in  a 
suit  in  the  Supreme  Court  of  the  United  States.  It  was 
proved  that  all  these  items  were  for  moneys  expended  by 
the  administrator  for  debts  contracted  by  himself.  The  con- 
testant insisted  he  should  ^ho^  further,  that  a  necessity  ex- 
isted to  contract  these  debts,  and  that  the  , consideration  of 
them  passed  to  the  estate  of  Savage.  The  court  refused  to 
require  such  proof,  or  any  proof  on  the  subject,  and  decided 
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that  the  administrator  was  the  sole  judge  of  the  necessity  of 
creating  the  debts,  which  in  his  account  purport  to  have  been 
created  and  paid  by  him^ — that  their  creation  and  payment 
were  sufficient  vouchers  to  charge  the  estate. 

The  contestant  excepted,  and  these  matters  are  assigned  as 
error  in  that  cause. 

The  two  causes  were  argued  at  the  same  time. 

L.  P.  Walker,  for  the  plaintiff  in  error,  insisted^ — 

1.  That  the  mere  receipt  of  a  third  person  produced  by 
the  administrator,  is  no  evidence  to  charge  the  estate.  [Al- 
ander  v..  Alexander,  8  Ala.  R.  797.] 

2.  The  circumstance  that  no  written  exceptions  were  filed 
a^  to  particular  items,  ^id  not  preclude  their  investiga'tion  by 
the  court.  [Steele,  adm'r,  v.  Knox's  Distributees,  10  Ala. 
Rep.  609.] 

3.  The  power  givenby  the  will  is  to  purchase  necessary 
articles — therefore  proof  should  be  given  of  this  fact  as  well 
as  that  they  were  for  the  estate.  [Alexander  v.  Alexander,  8 
Ala.  Rep.  797.] 

4.  The  debts  contracted  by  Savage,  the  previous  repre7 
sentativje  of  the  estate,  were  no  charge  against  the  estate. 
[2  Porter,  33;  3  ib.  221.]  Even  if  the,  estate  might  be 
charged,  if  Savage  was  not  indebted  to  it,-  the  creditor,  does 
not  show  a  state  of  facts  to  call  for  a  payment  from  the  es- 
tate. An  administrator  cannot  bind  the  estate  !)y  his  con- 
tract. [McBeth  V.  Smith,  Const.  Rep.  676  ;  McGhee  v.  Price, 
2  N.  (^-  McC.  328  ;  Hanaker's  Est.  5  Watts,  204.J  Nor  can 
an  administrator  de  bonis  non  be  charged  on  an  implied  con- 
tract by  the  administrator  in  chief. ,  [O'Neal  v.  Abney,  ^^ 
Baih^317.]  y^V^ 

5.  The  general  rule  is,  that  all  trustees  must  show  ^n'mflg^ 
facie,  that  expenditures  by  them  are  warranted  'by  the  oi^^^ 
cumstances  of  the  case.     Here  the  court  refused  to  require 
any  proof  whatever. 

E.  W.  Peck,  for  the  defendant  in  error,  suggested  a  pre- 
liminary questi^  whether  the  writ  of  error  was  not  prema- 
ture, as  a  judgra^t  in  a  case  like  this  is  interlocutory  only. 
[Merrill  v.  JAites,  5  Porter,  554;  Harrison,  Ex  parte,  7  Ala. 
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Rep.  736  ;  Watson  v.  May,  8  il^.  177.]     besides  this,  all  the 
parties  to  the  settlement  are  not  before  the  court,  as  there 
were  other  parties  in  interest,  who  did  iK)t  contest  the  settle- 
ment.    [7  Ala.  Rep.  928.] 

On  the  merits  he  insisted —  -  ' 

1.  That  the  estate  of  Savage  was  chargeable  in  equity  for 
the  articles  furnished  to  the  previous  executor,  as  they  were 
used  for  the  estate,  and  if  so,  the  administrator  was  authoriz- 
,ea  to  pay  these  debts.     [1  McCord's  Ch.  269;  4  Dess.  19, 

54.] 

2.  It  cannot  admit  of  question,  under  this  will,  the  repre- 
sentative was  the  judge  of  the  necessity  for  supplies. 

3.  The  rule,  that  exceptions  shall  be  in  writing,  is  settled 
in  Douthitt  v.  Douthitt,  1  Ala.  Rep-  594,  and  again  in  Wat- 
son V.  May,  8  ib.  181. 

'  GOLDTHWAITE,  J.— 1.  We  shall  first  consider  the 
objection  taken  to  the  review  of  this  settlement  on  the 
ground  that  a  writ  of  error  will  not  lie  until  the  estate  is  fi- 
nally settled.  Annual,  as  distinguished  from  final  settle- 
ments, seem  to  be  recognized  by  much  of  the  legislation  pre- 
vious to  the  enactment  of  '43,  under  which  this  settlement 
was  made.  Thus,  guardians  as  well  as  executors  and  admin- 
istrators,, allowed  by  the  orphans'  court  to  keep  the  estates  of 
their  testator  or  intestate  together  fop  a  period  beyond  the 
scope  of  an  ordinary  administration,  were  Required  to  state 
their  accounts  annually.  [Digest,  267,  <§>  3 ;  ib.  198,  and 
<§>  30,  31,  37.]  Another  general  statute  provides  that  all  trus- 
tees, whether  appointed  by  will  or  by  deed,  shall  annually 
ite  their  accounts  to  the  circuit  court  of  the  proper  county. 
^^j,3St,  582,  *§.  6.]  Another  provides  that  the  documents 
md  dK?-idenee  of  all  settlement-s  with  executors,  guardians  and 
administrators,  shall  be  carefully  preserved,  and  shall  not  be 
impeached  except  for  fraud  In  obtaining  the  same.  [Digest, 
304,  <§.  37.]  ,  Another  invests  the  orphans' court  with  au- 
thority to  displace  any  executor  or  administrat^or  who  has 
embezzled  or  misapplied  all  or  any  part  of  the  decedent's  es- 
ta(e.  [Digest,  221,  <§>  4.]  From  thesejjMiactments  it  is 
evident  the  orphans'  court  was  intended  t^^  invested  with 
the  most  plenary  jurisdiction  over  the  severAi'.liibjects  they 
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relate  to,  and  that  the  power  of  removal  could  not  well  be 
exercised  without  an  inquiry  into  the  state  of  the  party's  ac- 
counts. They  show  further  the  genefal  scope  of  legislation 
is  to  place  all  trustees,  of  whatever  description,  under  a  strict 
accountability,  and  chiefly  at  annual  periods.  Until  the  en- 
actment which  we  shall  presently  advert  to  the  annual  settle- 
ments of  executors,  administrators  and  guardians,  had  no 
other  effect  than  to  furnish  the  means  of  arriving  at  the  true 
state  of  the  final  account,  and  the  preser;vation  of  evidence  in 
favor  of  and  against  the  guardian,  and  what  is  said  by  this 
court  in  Willis  v.  Willis,  9  Ala.  Rep.  330  ;  Cunningham  v. 
Pool,  ib.  615;  and  Powell  v.  Powell,  10  ib.,  is  spoken  of  ac- 
counts stated  or  allowed  previous  to  that  enactment.  By  it 
the  mode  of  proceeding  is  described  when  it  shall  be  neces- 
sary for  an  executor,  administrator  or  guardian  to  make  ei- 
ther an  annual  or  final  settlement  of  his  accounts,  and  the 
decree  upon  it  when  made  is  to  have  the  force  and  effect  of  a 
judgment  at  law.  We  are  entirely  satisfied  it  covers  a  case 
like  this,  and  that  without  any  other  than  the  general  legis- 
lation upon  the  subject,  that  the  orphans'  court  has  the  juris- 
diction to  require  executors,  and  administrators  witii  the  will 
annexed,  to  exhibit  antiual  accounts  whenever  by  the  terms 
of  the  will  the  administration  will  necessarily  be  protracted 
beyond  the  ordinary  period.  It  follows,  that  an  annual 
tlement  being  within  the  terms  of  the  act  referred  to,  it 
be  examined  in  this  court  by  writ  of  error.  It  may  adm^of 
question,  and  therefore  we  state  it  as  a  qiiere^  whether  annual 
settlements  under  this  act  may  not  be  surcharged  at  the  final 
settlement  by  those  then  interested. 

2.  With  respect  to  the  other  objection,  we  think  it  cannot 
prevail.  It  appears,  or  rather  we  will  assume,  that  the  neces- 
sary publication  was  made.  As  no  other  than  the  party  con- 
testing appeared  in  the  court  below  to  contest  the  accounts 
of  the  administrator,  and  as  no  judgment  was  rendered  in  fa- 
vor of  others,  she  is  the- only  proper  party  before  this  court,  in 
the  actual  condition  of  the  record.  [Harrison  v.  Harrison,  9 
Ala.  Rep.  470 ;  Watson  v.  May,  8  ib.  177.] 

3.  This  brings  us  to  a  consideration  of  the  merits  of  the 
proceedings  in  the  court  below,  which  may  be  briefly  dis- 
posed of.     Considering  the  administrator  as  succeeding  to  all 


^56 ALABAMA. 

SavRge  V.  Benham,  AdmV. 

the  powers  and  duties  cast  bythewillon  the  executors 
therein  named,  he  was  notwithstanding  a  mere  trustee,  and 
as  such  required  to  show  affirmatively  that  every  charge 
made  by  him  for  debts  contracted  by  himself  in  that  capa- 
city, was  for  articles  which  actually  came  to  the  use  of  the 
estate  or  for  services  to  it.  Thus  much  the  law  requires  him 
to  show,  no  matter  what  was  the  discretion  with  which  he 
was  invested,  and  without  the  influence  of  this  rule,  there 
would  be  no  check  whatever  on  his  charges.  In  the  very 
nature  of  things,  there  can  be  no  exception  to  this  rule,  as  in 
it  rests  the  notion  that  tnistees  are  accountable  for  the  mode 
in  which  the  trust  is  performed.  [Alexander  v.  Alexander, 
8  Ala.  Rep.  797.] 

4.  Beyond  this,  so  far  as  his  acts  were  consistent  with  good 
faith,  we  think  it  was  not  incumbent  on  him  to  show  the 
articles  were  necessary  or  proper,  or  that  the  price  paid  or 
agreed  to  be  paid  was  reasonable.  Under  the  clause  in  the 
will,  it  is  certain  if  he  succeeded  to  the  trust  as  such,  that  his 
discretion  was  of  the  most  extended  nature,  and  in  our  judg- 
ment no  court  would  be  warranted  in  charging  him  for  its 
exercise,  unless  the  unreasonableness  of  his  contracts  was 
such  as  to  induce  a  well  guarded  distrust  of  their  bona  fides. 
.5.  In  regard  to  the  several  items  of  charge  for  notes  and 
"(founts  contracted  by  Savage,  one  of  the  executors,  and 
^Bd  by  the  administrator,  we  can  only  say  the  proof  at  the 
hearing  did  not  warrant  their  allowa.nce.  Ordiharily  the  per- 
sonal representative  of  an  estate  cannot  bind  its  assets  by 
contracts,  nor  is  one  administrator  responsible  for  the  acts  of 
another.  It  is,  however,  held  in  England,  that  where  a  tes- 
tator directs  his  trade  to  be  continued  after  his  death,  the  es- 
^tate  may  be  charged  in  the  event  of  the  bankruptcy  of  the 
executor,  when  the  general  assets  of  the  estate  are  directed 
to  be  used  in  the  trade,  or  to  the  extent  of  the  particular  fund 
directed  to  be  used,  [^a:  jpar/e  Garland,  10  Vesey,  110.] 
To  what  extent  the  same  or  similar  rules  are  applicable  in 
this  State,  we  shall  decline  at  present  to  decide,  as  it  is  only 
necessary  to  determine  here  that  the"  assets  of  the  estate  are 
not  chargeable  nntil  the  insolvency  of  the  personal  represen- 
tative is  made  io  appear.     Whetiier  they  are  so  in  that  event 
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may  possibly  depend  on  the  circumstance  of  his  being  a  cred- 
itor of  the  estate. 

6.  In  relation  to  the  small  charge  for  which  a  constable's 
receipt  was  produced,  it  seems  to  fall  within  the  category  of 
other  claims  attempted  to  be  established  by  evidence  which 
might  be  fabricated  at  pleasure.  Doubtless  the  recovery  by 
any  one  of  a  sum  of  money  against  the  estate  by  action, 
would  warrant  the  executor  or  administrator  in  paying  it, 
but  on  contestation  of  the  fact  of  payment,  that  as  well  as 
the  existence  of  the  debt  should  be  proved  by  competent 
testimony. 

This  considefatioh  of  the  cause  enables  us  to  decide  the 
several  questions  presented.  The  several  items  of  charge  by 
the  administrator  for  moneys  paid  or  debts  contracted  by 
himself  should  have  been  sustained  by  evidence  showing 
those  debts  were  contracted  for  articles  or  services  which 
came  to  or  were  rendered  for  the  benefit  of  the  estate.  The 
items  on  account  of  debts  created  by  the  executor,  Savage, 
could  only  be  sustained  by  showing  a  state  of  facts  which  in 
equity  would  subject  the  assets  of  the  estate  to  the  several 
creditors ;  and  the  charge  for  the  sum  paid  to  the  coristable 
should  have  been  supported  by  proof  of  the  existence  of  a 
judgment  binding  the  estate  as  well  as  its  payment.  On  all 
these  points  the  proof  in  the  court  below  seems  to  be  defec- 
tive.    Judgments  reversed,  and  the  causes  remanded. 


THE   STATE  v.  CLARISSA,  a  slave. 

1.  To  constitute  the  crime  of  an  "  attempt  to  poison"  a  white  person,  by  a 
slave,  there  must  be  an  actual  attempt  to  poison,  by  the  administration  of 
some  poisonous  drug,  or  substance,  calculated  to  destroy  human  life. 

2.  An  indictment  under  this  statute,  must  alledge,  that  the  substance  admin- 
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isteredwas  a  deadly  poiBon,  or  calculated  to  destroy  human  life.  An  in- 
dictmeut  which  alledges  tlie  administration  of  tlie  seed  of  the  Jamestown 
weed,  but  does  not  contain  an  sJIegation  that  it  is  a  poisonous  substance, 
calculated  in  its  effects  to  destroy  human  life,  is  insufficient  to  sustain  a 
"  judgmerftl 

31  The  grand  jory  cannot  be  called,  and  required  to  expurgate  themselves  of 
aiiy  supposed  interest,  or  bias,  at  the  instance  of  one  in  jail,  and  expect- 
ing an  indictment  to  be  preferred  against  him.  Objections  to  the  grand 
jury  must  be  taken  by  plea  in  abatement,  at  the  tenn  at  which  the  indict- 
ment is  found. 

4.  Where  a  slave  after  a  whipping  had  confessed  her  guilt,  and  subsequently 
when  the  overseer  inquired  why  she  had  committed  tlie  act,  confessed  the 
crime:  held,  that  the  answer  to  this  question  was  not  admissible  evidence, 
as  the  questicai  assumed  the  fact  of  her  ^uilt  as  previously  admitted  by 
her.  Quere — ^Would  the  subsequent  confession  of  a  slave,  after  a  confes- 
sion had  been  esrtortfed,  be  evidence  in  any  Cfeee  ? 

Errot  to  the  Circuit  Court  of  Dallasf. 

■  The  prisoner  was  indicted  for  an  attempt  to  poison,  by  an 
indictment,  as  follows :  The  grand  jurors  for  the  State  of 
Alabama,  empanneled,  sworn  and  charged,  &,c.,  upon  their 
oaths  present,  that  Clarissa,  the  property  of,  &c.,  on,  6lc., 
feloniously  and  wilfully  did  administer  to,  and  cause  to  be 
administered  to,  and  taken,  by  one  Nelson  Parsons,  and  one 
Hezekiah  Bussey,  then  and  there,  being  free  white  persons, 
a  large  quantity  of  a  certain  npxioug,  and  destructive  thing, 
called  the  seed  of  Jimson  weed,  or  Jamestown  weed,  to  wit, 
two  ounces  thereof,  with  intent  then  and  there,  and  thereby 
feloniously,  wilfully,  and  of  her  malice  aforethought,  the  said 
Nelson  Parsons,  and  the  said  Hezekiah  Bussey,  to  poison, 
kill,  and  murder,  against  the  peace  and  dignity  of  the  State, 
&,c.  &c. 

Previous  to  the  finding  of  the  bill  of  indictment  by  the 
grand  jury,  on  the  third  day  of  the  term,  the  defendant  by 
her  counsel,  stated  that  she  was  confined  in  the  jail  of  Dallas 
county,  charged  with  havitig  attempted  to  poison  certain 
persons,  and  that  her  case  would  probably  come  before  the 
grand  jury  then  sitting,  and  moved  the  court  for  leave  to 
have  the  grand  jury  bioi^ght  into  court,  and  purged,  in  refer- 
ence •  to  defendant's  guilt  or  innocence ;  and  that  each  of 
them  might  be  asked,  if  before  they  word  summoned  and  or- 
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ganized,  and  at  the  time,  they  had  any  fixed  opinion,  as  Xo 
the  guilt  or  innocence  of  the  accused,  which  would  bias  his 
finding  ;  which  motion  the  court  refused,  and  the  defendant 
excepted. 

A  true  bill  being  found,  upon  the  trial  of  the  prisoner,  it 
was  proved  that  she  was  the  cook  of  Parsons,  who  lived  on 
the  plantation  as  her  overseer,  and  that  he  and  Bussey  having 
partaken  of  coffee  at  breakfast,  prepared  and  administered  by 
the  prisoner,  were  affected  in  the  same  manner  as  if  they  had 
taken  narcotic  poison.  The  State  also  offered  to  prove,  that 
for  a  succession  of  days  previgus,  she  had  prepared  and  ad- 
ministered coffee  Similarly  charged  with  poison,  and  produ- 
cing violent  effects.  -The  prisoner's  counsel  objected,  unless 
it  was  proved,  the  coffee  was  administered  both  to  Bussey 
and  Parsons,  which  objection  was  overruled. 

The  State  introduced  Chloe,  the  mother  of  the  prisoner, 
who  stated,  that  she  qooked  for  the  negroes  on  the  planta- 
tion, and  was  often  in  the  kitchen,  where  the  prisoner  pre- 
pared the  overseer's  meals.  That  on  two  occasions,  she  had 
seen  the  prisoner  put  a  small  bag  of  the  seed  of  Jamestown 
weed,  in  the  coffee-pot— r-that  one  of  these  occasions,  was  on 
the  morning  when  Bussey  breakfasted  with  Parsons.  That 
not  wishing  to  see  Bussey  her  master  poisoned,  during  the 
absence  of  the  prisoner,  and  whilst  the  coffee  was  boiling, 
she  took  the  bag  of  seed  frotn  the  coffee-pot,  and  threw  it 
away.  The  witness  stated,  that  at  first  she  had  denied  all 
knowledge  of  the  poisoning^  but  on  being  whipped  by  Bus- 
sey, had  disclosed  the  above  facts,  which  she  insisted  were 
true.  That  the  prisoner  was  also  whipped  with  great  se- 
verity, but  refused  to  make  any  confession ;  but  on  being 
informed  by  Bussey  her  master,  that  Chloe  had  confessed 
what  she  knew,  made  a  confession,  that  she  had  prepared 
and  administered  the  poison  in  the  coffee. 

This  confession  was  on  motion  of  the  prisoner,  excluded. 

It  was  also  proved,  that  after  this  confession,  which  was 
on  Thursday,  the  prisoner  was  removed  from  the  house  to 
the  field,  and  on  the  next  Saturday  was  sent  for  by  the  over- 
seer, to  1,00k  up  some  of  his  clothes.  The  overseer  asked 
her  wliich  she  liked  the  best,  cooking,  or  working  in  the 
field,  and  on  her  answering  that  she  preferred  the  former,  he 
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th*en  asked  him  why  she  had  continued  to  give  him  poison, 
when  she  saw  him  so  near  dying  from  the  effect  of  it.  She 
replied  that  she  did  not  know,  unless  it  was  the  devil  that  put 
it  into  her  head.  Parsons  then  told  her,  that  her  return  to 
the  kitchen  depended  on  her  future  good  conduct,  but  was 
uncertain  whether  this  was  told  before  or  after  this  confes- 
sion. 

The  prisoner's  counsel  moved  to  exclude  this  confession, 
which  the  court  refused  to  do,  but  instructed  the  jury,  that 
it  was  difficult  in  the  case  of  a  slave  to  apply  the  rules  of  law 
m  regard  to  confessions.  That  slaves  might  be  considered 
as  in  almost  a  state  of  duress,  and  under  all  circumstances, 
confessions  made  by  them,  ought  to  be  received  with  a  great 
deal  of  caution.  That  the  last  confession  could  not  be  ex- 
cluded froni  the  jury,  and  yet  upon  that  alone,  it  would  be 
unsafe  to  convict  the  prisoner.  If,  however,  they  were  sat- 
isfied beyond  a  reasonable  doubt,  that  it  was  fully  sustained 
and  corroborated,  by  other  independent  testimony,  they  could 
not  but  find  the  prisoner  guilty  under  the  indictment. 

The  prisoner's  counsel  then  moved  the  court  to  charge 
the  jury,  that  if  they  believed  the  said  Bussey  and  Parsons 
'  had  been  poisoned  by  the  prisoner,  she  could  not  be  convic- 
ted on  the  indictment  of  an  attempt  to  poison  them,  which 
charge  the  court  refused. 

To  all  these  matters  the  prisoner  excepted,  and  now  as- 
signs as  error,  as  also  that  the  indictment  is  insufficient. 

The  prisoner  was  found  guilty,  and  condemned  to  be  hung. 

Peck,  for  the  plaintiff  in  error. 
Attorney  General,  for  the  State. 

ORMOND,  J. — The  offence  for  which  the  prisoner  was 
indicted,  is  in  the  language  of  the  act,  an  "  attempt  to  poi- 
son" a  white  person,  which  in  the  case  of  a  slave  is  a  capital 
offence.  The  offence  consists  in  the  attempt  to  do  an  act, 
which  if  consummated,  would  have  caused  death,  and  cannot 
be  committed  but  by  the  actual  attempt  to  administer  a  poi-i 
sonous  drug,  or  substance,  calculated  to  produce  death.  An 
unexecuted  determination  to  poison,  though  preparation  was 
made  for  that  purpose,  or  the  actual  administration  of  a  sub- 
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Stance  not  poisonous,  or  calculated  to  cause  death,  though 
believed  to  be  so  by  the  person  administering  it,  will  not  bq 
ah  attempt  to  poison,  within  the  meaning  of  the  statute. 
From  this  analysis  of  the  statute,  it  foUowaf  that  the  indict- 
ment should  alledge,  that  the  substance  administered  was  a 
deadly  poison,  or  calculated  to  destroy  human  life,  as  it  is 
necessary  that  every  indictment  should  warrant  the  judgment 
rendered  upon  it.  Yet  every  allegation  in  this  indictment 
may  have  been  proved,  and  the  life  of  the  persons  against 
whom  the  supposed  attempt  to  poison  was  made,  never  have 
been  in  jeopardy ;  as  it  cannot  be  known  as  matter  of  law, 
that  the  seed  of  the  Jamestown  weed  is  a  deadly  poison. 
The  moral  guilt,  it  is  true,  is  as  great  in  the  one  case  as  in 
the  other ;  but  that  is  not  the  offence  which  the  law  intend- 
ed to  punish ;  but  the  actual  attempt  to  poison,  by  means 
calculated  to  accomplish  it. 

The  attempt  to  purge  the  grand  jury,  as  it  is  called,  was 
wholly  unauthorized.  In  the  State  v.  Hughes,  I  Ala.  658, 
it  was  held,  that  the  grand  jury  could  not  be.  asked,  before 
they  were  sworn,  whether  they  had  not  formed  and  express- 
ed an  opinion,  as  to  the  guilt  or  innocence  of  one  whose  case 
they  would  probably  have  to  pass  upon.  Such  was  also  the 
opinion  of  the  court  in  Tucker's  case,  8  Mass.  286.  In 
Hughes'  case,  supra,  this  court  intimated,  that  challenges 
for  causes,  not  operating  a  universal  disqualification,  might 
be  made  after  the  jury  was  elected  and  sworn.  It  was  not 
intended  by  this  suggestion,  that  the  grand  jury  should  be 
called  at  the  pleasure  of  any  one,  expecting  to  have  a  charge 
preferred  against  him,  and  compelled  to  expurgate  them- 
selves of  any  supposed  bias,  but  that  after  indictment  found, 
the  objection  might  be  made.  This  was  afterwards  provided 
for,  in  the  penal  code,  by  restricting  a  plea  in  abatement  to 
the  array  of  the  grand  jury,  or  to  the  disqualification  of  any 
of  its  members,  to  the  term  at  which  the  indictment  is  found. 
[Clay's  Dig.  458,  §  51.]  We  are  clear  in  the  opinion,  that 
no  such  right  exists  as  that  claimed  in  this  case. 

Although  the  confessions  of  slaves,  freely  and  voluntarily 
made,  uninfluenced  by  threats  or  promises,  must,  as-  in  the 
case  of  white  persons,  be  received  in  evidence,  it  must  be 
admitted,  their  condition  in  the   scale  of  society,  throws  a 
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certain  degree  of  discredit  over  any  confession  of  guilt  they 
may  make,  and  renders  it  unsafe  if  not  improper,  to  act  upon 
such  evidence  alone,  without  other  corroborating  proof.  But 
whea  a  confessftn  has  been  extorted  by  threats  or  punish- 
ment, or  obtained  by  promises  of  favor,  it  would  seem  that 
no  subsequent  confession  of  the  same  facts,  ought  in  the  case 
of  slaves,  under  any  circumstances  to  be  admitted,  as  even  a 
recantation  of  what  was  once  admitted,  wquld  be  to  expose 
the  accused  again  to  punishment.  We  need  not,  ftowever, 
decide  the  general  question,  whether  such  subsequent  inde- 
pendent admissions  of  the  same  facts,  could  in  any  case  be 
competent,  as  it  is  clear  those  made  in  this  oase,  should  not 
have  been  received. 

The  ov^tseer,  as  it  appears,  some  two  or  three  days  after 
the  confession  of  the  prisoner,  made  after  having  received  a 
severe  whipping,  inquired  of  her  why  she  continued  to  give 
him  poison,  when  she  liad  seen  him  so  near  dying  from  the 
effect  of  it.  This  inquiry  assumed  the  fact  of  her  guilt,  from 
her  previous  confession,  and  did  not  even  in  form,  propose 
the  question  of  her  guilt  or  innocence,  but  merely  demanded 
a  reason  for  her  conduct.  To  hold  that  the  reply  of  a  slave 
to  her  overseer,  lender  such  circumstances,  was  testimony  of 
the  fact,  thus  impliedly  asserted,  because  it  could  not  be  de- 
nied, would  be  exceedingly  improper.  The  humane  policy 
of  our  law,  would  exclude  such  evidence,  coming  from  a 
white  person,  and  the  reason, is  much  stronger  for  excluding 
it  in  the  case  of  a  slave.- 

The  judgment  of  the  court  below  must  be  reversed,  but 
the  prisoner  will  remain  in  custody  for  another  indictment, 
or  until  discharged  by  due  course  of  law. 
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DOE  EX  DEM.  KENNEDY'S  EX'RS  r.  JONES. 

1.  Where,  previous  to  tlie  year  1800,  the  Spanish  Governor  of  Louisiana, 
upon  a  petition  praying  the  grant  of  a  tract  of  land,  directed  the  com- 
mandant at  Mobile  to  put  the  petitioner  in  possession  of  the  tract,  and  to 
forward  the  proceedings  of  survey,  for  the  purpose  of  procuring  the  peti- 
tioner a  title  in  due  form :  Held,  that  the  concession  of  the  Grovernor  was 
a  mere  gratuitous  assent  tb  the  prayer  of  the  petition,  and  gave  nothing 
more  than  a  permission  to  occupy ;  the  fee  remained  in  Spain  until  the 
survey  was  made  in  due  form,  the  fact  commilnicated  to  the  Governor, 
and  the  evidence  of  title  furnished. 

2.  An  inchoate  grant  by  Spain,  previous  to  the  treaty  of  St.  Ildefonao,  only 
imposes  upon  the  United  States  a  political  obligation  to  validate  it  so  far 
as  it  is  binding  in  coilscience ;  but  until  it  is  confirmed,  it  confers  upon  the 
grantee  no  right  which  an  Aiherican  court  will  recognize.  A  confirma- 
tion by  Spain  subsequent  to  the  treaty  by  which  it  yielded  up  its  right  to 
the  soil,  is  wholly  inoperative  to  affect  the  title  of  others;  acquired  after 
the  original  grant.  ' 

3.  The  dedication  of  a  stfeet  in  a  towji  or  dty,  may  be  inferred  from  public 
documents  of  an  ancient  date  tv^hich  refer  to  it  as  then  existing,  or  from 
the  deeds,  or  other  papers  of  those  who  deny  its  existence., 

4.  Upon  proof  that  a  street  was  used  as  such,  at  a  definite  period,  many  years 
previous  to  the  institution  of  the  suit  in  which  the  question  is  involved,  it 
may  be  inferred,  in  the-absence  of  opposing  proof,  that  it  was  dedicated 
to  the  use  of  the  town,  even  before  the  time  proved. 

5.  Where  the  streets  of  a  town  bordering  on  navigable  water,  are  dedicated 
to  the  use  of  the  town  and  the  public,  if  there  is  no  limitation,  the  dedica- 
tion will  extend  across  the  shore  to  low  water  mark,  as  the  shore  may  be 
reclaimed,  or  fill  up  by  accretion,  and  become  part  of  the  town.  ' 

6.  The  transfer  of  the  possession  of  Mobile  and  the  adjacent  country,  from 
Spain  to  the  United  States,  in  1813,  did  not  interfere  with  the  rights  of 
property,  the  plan  of  tlie  town,  or  the  right  of  its  inhabitants  to  use  the 
public  streets  as  they  previously  had  done. 

7.  To  perpetuate  the  dedication  of  streets,  it  is  not  necessary  that  there 
should  have  been  a  continuous  corporate  existence  of  the  town. 

8.  The  general  rule,  that  the  fee  cannot  remain  in  abeyance,- does  not  ap- 
ply, where  property  is  dedicated  to  the  public  use,  and  where  tlie  object 
and  purpose  of  the  appropriation  looks  to  a  future  grantee,  in  whom,  or 
in  which,  the  fee  is  to  vest.  The  dedication  will  preclude  the  party  mak- 
ing the  appropriation  from  reasserting  any  right  over  the  land,  at  least  so 
long  as  it  remains  in  public  use,  although  tliere  may  never  arise  any 
grantee  capable  of  taking  the  fee. 
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9.  Although  the  fee  of  a  street  may  be  in  an  individual,  is  it  not  competent 
for  the  corporate  authorities  of  the  city,  to  cause  to  be  erected,  a  wharf, 
or  other  convenience  for  tlie  mooring  or  anchorage  of  vessels  at  the  ter- 
minus of  the  street  on  navigable  water,  and  demand  wharfage  and  other 
kindred  charges  ;  and  if  this  may  be  done  by  the  corporation,  may  it  not 
confer  upon  a  third  person,  in  consideration  of  a  yearly  rent,  the  privilege 
of  making  such  erection,  &c. 

10.  If  land  dedicated  to  the  public  has  been  used  by  a  corporation  for  a  pur- 
pose not  contemplated  in  the  dedication,  will  such  an  abuse  of  the  right 
of  use,  invest  the  original  proprietor  of  the  fee  with  the  right  to  the  pos- 
session, so  as  to  entitle  him  to  maintain  ejectment?  Should  not  a  court 
of  equity  be  resorted  to  in  such  case,  to  compel  the  execution  of  the  trust 

11.  It  is  allowable  to  show  on  a  trial  at  law,  that  a  grant  of  land  at  Mobile, 
purporting  to  have  been  made  by  an  officer  of  Spain,  while  that  govern- 
ment was  in  possession  of  the  country  was  unauthorized,  and  consequent- 
ly void. 

12.  Where  a  commission  for  the  examination  of  claims  under  Spanish  grants, 
&c.,  makes  a  special  report  on  a  grant  which,  is  void,  and  an  act  of  Con- 
gress is  passed  confirming  the  report,  and  providing  for  the  location  and 
survey  of  lands  to  which  the  title  is  thereby  confirmed ;  but  neither  the 
report  nor  the  &.ct  ascertained  the  limits  or  boundaries ;  in  such  case  re- 
ference must  be  had,  either  to  the  survey  made  under  the  act,- or  to  the  pa- 
tent consequent  upon  the  survey,  for  tlie  purpose  of  ascertaining  the  loca- 
tion of  the  land. 

Appeal  from  the  Circuit  Court  of  MoJbile. 

This  was  an  action  of  ejectment  at  the  suit  of  the  plaintiff 
in  error,  for  the  recbvery  of  land  thus  described  in  the  decla- 
ration, viz :  "  All  that  certain  lot  of  ground  covered  with 
water,  together  with  the  wharf  thereon  erected,  and  the  dock 
thereupon,  with  all  the  water  privileges  thereto  appertaining, 
situate,  lying  and  being  in  the  city  of  Mobile,  and  county  of 
Mobile,  in  front  of,  and  east  of  St.  Louis  street,  and  between 
Commerce  street  and  Mobile  river,  bounded  on  the  south  by 
property  of  William  Jones,  Jr.,  on  the  north  by  property  of 
Joshua  Kenndy,  on  the  east  by  the  channel  of  Mobile  river, 
and  on  the  west  by  Commerce  street — being  of  the  same 
width  as  St.  Louis  street  extends ;  and  commonly  known  as 
the  wharf  and  dock  at  the  foot  of  St.  Louis  street." 

The  defendant  having  pleaded  not  guilty,  under  the  usual 
consent  rule,  the  cause  was  tried  by  a  jury,  who  returned  a 
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verdict  for  the  defendant,  and  judgment  was  rendered  accord- 
ingly. On  the  trial,  the  plaintiff  excepted  to  the  ruling  of 
the  conrt.  From  the  bill  of  exceptions  it  appears,  that  the 
plaintiff  claimed  the  possession  of  a  wharf  built  on  piles  in 
the  water,  immediately  in  front  of  St.  Louis  street,  and  com- 
mencing on  the  east  side  of  the  line  of  Front  street,  and  ex- 
tending into  the  river."  The  claim  was  made  in  virtue  of  a 
riparian  right,  and  as  appurtenant,  or  belonging  to  the  propri- 
etor of  the  soil,  bordering  on  the  river.  To  make  out  the 
title,  the  plaintiff  gave  in  evidence  a  grant  called  the  "  Price 
Grant,"  and  proved  the  signatures  of  St.  Maxent  and  other 
officers  thereto,  and  read  the  same  to  the  jury  with  the  docu- 
ments, map,  &c.  accompanying  it ;  also,  the  records  of  the 
proceedings  in  the  land  office,  the  reports  of  the  officers  there- 
on, the  patent  certificate,  with  the  certificate  of  survey,  and 
the  survey  thereof,  together  with  conveyances  from  Price  to 
Wm.  E.  Kennedy,  and  from  the  latter  to  Joshua  Kennedy, 
■  the  lessor's  testator— all  which  are  made  part  of  the  bill  of 
exceptions.  The  plaintiff"  also  read  to  the  jury  the  acts  of 
Congress  confirming  the  title  sought  to  be  established. 

Evidence  was  also  adduced  by  the  plaintiff  to  show  that 
Wm.  E.  Kennedy  had  obtained  the  possession  of  the  land, 
under  the  grant,  and  had  transmitted  the  possession  to  the 
testator — having  himself  sold  at  different  times  certain  por- 
tions of  it.  C.  Delarge,  a  witness  for  the  plaintiff",  proved  that 
Sti  Louis  street  was  included  in  the  "Price  Grant,"  that 
the  survey  and  patent  included  it ;  that  the  survey  of  the 
United  States  placed  the  boundary  line  a  little  South  of  St. 
Louis  and  a  little  west  of  Water  street ;  that  the  front  line  is 
designated  as  the  ancient  margin  of  the  river,  but  as  late  as 
1819,  the  ordinary  high  tide  at  the  place  in  question  flowed 
further  west,  perhaps  as  much,  or  njiore,  than  one  third  of 
the  space  between  Water  and  Royal  streets.  'Witness  fur- 
ther stated,  that  all  the  land  between  where  the  water  then 
flowed,  and  where  it  now  is,  east  of  Front  street,  has  been 
reclaimed  by  filling  up  at  different  times — the  streets  by  the 
corporation,  and  the  remainder  by  the  proprietors  of  adjacent 
lots.  In  1819  and  1824,  the  premises  in  question  were  cov- 
ered with  water,  "  and  the  land  back  of  it,  was  open  and  va- 
cant down  to  the  water."  It  was  proved  that  the  wharf  is 
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t»se(ias  private  property,  and  would  rent  for  about  $2,000  a 
year. 

The  defendant  claimed  the  wharf  under  a  lease  from  the 
corporation,  pursuant  to  a  resolution  of  the  Mayor  and  Alder- 
men of  Mobile,  a  copy  of  which  lease  and  resolution  are 
made  part  of  the  bill  of  exceptions.  The  wharf,  as  well  as 
one  previously  erected,  were  built  by  the  defendant  under 
the  lease.  Before  that  time  there  was  only  a  mud  flat,  or 
marsh  in  front  of  the  street.  As  the  foundation  of  the  title 
of  the  corporation,  the  act  of  Congress  of  1824,  granting  the 
front  to  the  city  was  read  ;  and  the  defendant  further  claim- 
ed under  the  right  of  the  city  ac<juired  by  the  dedication  of 
the  street  to  public  use.  •■:.';r.K> ''^: 

To  prove  that  St.  Louis  street  was  a  street  of  Mobile,  un- 
der the  government  of  Spain,  offered  in  evidence,  deeds 
and  Spanish  records,  copies  of  which  are  attached  to  the  bill 
of  exceptions.  He  also  gave  in  evidence  a  map  of  the  city, 
and  of  the  lands  of  Joshua  and  Wm.  E.  Kennedy,  made  at 
their  instance  in  1817,  or  1818,  by  one  Matthews,  a  survey- 
or, which  liiap  was  held  and  recognized  by  them,  and  by  it 
they  sold  lots.  St.  Louis  street  is  laid  down  on  the  map,  and 
projected  in  the  water  as  well  as  on  the  land.  He  further  prov- 
ed, that  they  sold  lots  bounded  on  streets  laid  down  on  that 
map,  in  1818,  and  after  that  time  on  St.  Louis  street;  but  it 
did  not  appear  that  they  sold  any  on  the  last  named  street  be- 
low Royal  street  till  1835.  No  witness  deposed  that  St. 
Louis  street  existed,  or  was  used  or  known  while  Mobile  was 
under  the  government  of  Spain,  between  Royal  street  and 
the  river ;  the  only  witness  examined  to  that  point,  testified, 
that  St.  Louis  street,  under  the  Spanish  government,  existed 
between  Royal  and  St.  Joseph  streets ;  that  down  to  the 
time  the  United  States  took  possession  of  the  country,  it  was. 
only  a  narrow  lane  or  street,  and  that  east  of  Royal  street  it 
had  no  existence — that  place  being  an  open  common.  The 
defendant  however  relied  on  the  records  to  show  that  St. 
Louis  street  was  a  public  street,  known  to  the  public  officers 
and  recognized  as  such  by  SpEun. 

The  defendant  next  offered  in  evidence  a  map  made  by 
Goodwin  and  Hayne,  as  surveyors  of  the  city,  and  > proved 
that  it  was  adopted  by  the  corporation  in  1825,  as  the  offi- 
cial map.     A  copy  of  which  is  annexed  to  the  bill  of  excep- 
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tions,  and  on  it  Church,  St.  Louis,  Congress  and  Adams 
streets  are  projected;  but  there  is  none  designated  as  "North 
Boundary  street."  It  was  also  shown,  by  the  records  of  the 
corporation,  copies  of  which  are  attached,  that  it  had  made 
large  e-xpenditures  of  money  for  filling  up  the  streets. 

Water  street  was  filled  up  at  the  point  where  St,  Louis 
street  reaches  it,  so  as  to  exclnde  the  water,  in  1828,  and 
from  that  point  east,  St.  Louis  was  afterwards  reclaimed  ; /wr- 
ther,  Commerce,  Front  and  St.  Louis  streets  were  filled  up  to 
the  river,  by  the  corporation,  as  other  streets  were.  As  St. 
Louis  was  thus  reclaimed;  it  was  extended  to  the  river,  ''  and 
used  as  a  street  until  -the  wharf  was  built,  joining  Front 
street  where  it  now  is."  : 

The-  defendants  then  offered  transcripts  from  the  land  of- 
fiice,  reports  of  commissioners,  &c.  for  the  purpose  of  show- 
ing that  the  grant  to  Price  was  fraudulent,  and  not  made  in 
fact  by  the  Spanish  officers  at  the  time  it  purports,  nor  while 
they  were  in  office — all  which  are  made  part  of  the  record  in 
this  cause.  "  The  actual  terms  and  survey  of  the  Price 
grant  and  the  patent."  does  not  embrace  the-  property  now 
sued  for. 

tipon  the  evidence  recited,  the  court  charged  the  jury- — 
1.  If  they  believed  that  St.  Louis  street  had  been  dedicated 
and  established  under  the  government  of  Spain  as  a  public 
street,  and  was  so  recognized  previous  to  the  treaty  With 
France,  by  which  Louisiana  was  acquii'ed  and  that  it  ex- 
tended to  the  river  Mobile,  then  the  fee  of  the  street  would 
be  in  the  public,  for  the  use  of  the  city,  that  all  riparian 
rights  in  front  of  that  street  would  belong  to  the  city,  that 
the  corporation  of 'Mobile  would  succeed  to  the  Spanish  town, 
and  the  city  was  entitled  to  the  fee  in  the  land.  Further, 
the  extension  of  the  street  to  the  river,  from  time  to  time,  af- 
ter the  change  of  flags,  would  not  prevent  the  corporation 
from  holding  by  the  same  right  ;  the  riparian  right  would 
belong  to  the  street,  and  the  city,  and  theplaintiff  could  not 
claim  it.  That  they  might  consider  of  the  evidence  before 
them — it  was  competent  to  show  that  such  dedication  exist- 
ed, and  that  it  was  a  public  street  under  the  Spanish  govern- 
ment. 2.  It  was  competent  for  the  defendant  to  show,  that 
the  Spanish  grantto  Price  was  fraudulent,  as  having  been 
made    by   the    Kennedys,   or  others   not  in  authority;  they 
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might  take  the  documentary  proof  referred  to,  into  their  con- 
sideration, and  if  from  that  evidence  they  believed  it  fradu- 
lent,  the  plaintift"'s  title  "  would  be  limited  by  that  granted  to 
him  by  the  United  States  patent."  3.  If  they  believed  the 
Spanish  grant  to  be  fraudulent,  it  was  void ;  and  in  such 
ease  the  plaintiff  was  not  entitled  to  recover,  as  he  could 
claim  no  riparian  rights  under  the  confirmatiorn  by  Congress 
— his, rights  thereby  were  limited  by  the  description  in  his 
patent  from  the  United  States,  which  does  not  makcthe  riv- 
er his  boundary. .  .    •    • 

'  A.  F.  Hopkins  and  G.  N.  ^tewajit  for  the  appellants.  A 
riparian  proprietor  has  the  right  of  extending  improvements 
across  the  shore  of  navigable  water,  if  they  are  beneficial  to 
the  public,  and  not  injurious  to  the  navigation.  The  right 
to  embank,  at  common  law,  belongs  to  the  adjacent  proprie- 
tor.. [Ang.  on  Tide  Waters,  131,  134,  150,  158,  159,  160.] 
He  has  an  unquestionable  right  to  the  water  boundary,  and 
no  one  else  can  exclude  him  by  making  embankments.  [Id. 
162  ;  8  Port.  Rep.  34 ;  3  Ala.  R.  294.] 

The  right  of  property  which  the  State  has  in  the  shore, 
and  in  land  covered  by  navigable  water,  can  only  be  used  as 
a  protection  against  ap  occupation  which  would  be  injurious 
to  the  public.  [Ang.  on  Tide  Waters,  161 ;  3  Ala.  Rep.  294.] 
It  has  been  dedicated  to  the  use  of  the  people  of  the  United 
States^-  and  of  this  State,  and  neither  can  grant  any  right  in 
the  same.  [9.  Porter's  Rep.  590,  et  post;  8  Id.  34 ;  3  Ala.  R. 
294 ;  3  How.  Rep.  (U.  S.)  212.]  The  soil  used  for  a  street 
may,  by  the  common  law,  be  dedicated  to  that  purpose ;  and 
the  dedication  may  be  inferred  from  the  public  use,  and  the 
acts  and  acquiesenCe  of  the  owner.  [6  Pet.  Rep,  439 ;  3 
Bing.  R-  447.]  But  a  dedication  by  the  owner  of  the  fee, 
would  confer  no  right  on  the  corporation  to  the  fee  of  the 
soil ;  in  respect  to  such  a  street  its  rights  would  be  the  same 
as  if  it  had  been  opened  in  the  exercise  of  corporate  powers, 
and  no  greater.  In  the  present  case,  the  corporation  has 
taken  a  part  of  the  shore  which  we  have  seen  was  otherwise 
disposed  of  by  the  compact  between  the  United  States  and 
this  State- — this  act  was  clearly  unauthorized,  and  violative 
of  other  rights.     The  State  could  not  confer  such  a  power. 
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A  riparian  proprietor  has  a  vested  right  to  go  to  the  water, 
and  neither  the  United  States,  or  the  State,  can  ejcchidg  him 
from  it,  by  making  wharves,  &c.  [8  Porter's  Rep.  34;  Ang. 
on  Tide  Waters,  161-2.]  The  fee  in  the  soil  of  a  highway- 
belongs  to  him  w.ho  would  have  been  its  proprietor^  if  it  nev- 
er had  been  thus  appropriated.  [6  East's  Rep.  154;  1  Burn 
Rep.  134,143;  1  Wils.  Rep.  7;  8- Porter's  Rep.  33  ;  2  Mass. 
R.  127;  2  Johns.  R.  363;  15  Id.  447. J  Andtiie  law  is  the 
same,  thougj^t  the  grotrnd  wjas  covered  with  na:yig&;bl&  watie|r 
until  it  was  used  as  a  highway.  [7  Mete.  R.  39;,.i  Sumn. 
R.  21.  J  If,  when  St.  Louis  street  was  dedicated  to  the  pub- 
lic, in  1817,. or  .1818,  the  Kennedy's  had  parted  with  their 
right  to  all  the  adjacent  land,  perhaps,  they  would.have-  no 
claim  to  the  fee  of  the  soil  of  the  street;  but  this  isdenil^. 
Ttie  proof  however  shows,  that  they  retained, , and -their  re? 
presentatives  still  are  proprietors  af  the  adj.oin in g  lands. 
The  cases  cited  by  defendant's  counsel  from  4  Mart.  Rep. 
97 ;  4.  Wend.  Kep.  22,  do  not  conflict , with,  the  view  taken 
by  the  pjaintifl".  [See  ,6  Pet.  Rep.  431,  498.]  ,  Although  the 
use  of  the  soil  may  be  shown  to  belong  to  tlie  public  by 
dedication,  yet  the  fee  could  not  be  transferred  according' to 
the  Spamish  law,  otherwise  than  by  grant.  [10  Pet..  Rep. 
723.]  .  -,  ,•      . 

It  does  not  appear  when  St.  Louis  and  other  streets  were 
opened — if  it  was  previous  to  ■  the  treaty  of  St.  Ildefonso, 
then  the  United  States  would  have  acquired  the  fee  subject 
to  the  easement;  and  the  confirmation  of' the  title  to  Joshua 
Kennedy,  wpuld  have  transferred  it  to  him.  There  was  no 
proof  of  any  grant  by  Spain,  of  St.  Louis  street  to  the  city, 
as  property.  The  concession  made  to  Collins  in  1803,  calls 
for  that  street  as  one  of  its  boundaries — but  this  was  a  grant 
to  an  individual,  and  not  to  the  city.  In  1813,  when  the 
Spanish  government  ceased  to  exist  at  Mobile,  St.  Louis 
did  not  extend  east  of  Royal  street ;  even  as  late  as  1824, 
the  tide  flowed  half  way  from  water  to  Royal  street.  If  the 
land  granted  to  Collins  could  be  identified  by  other  objects, 
the  grant  would  not  be  void  for  uncertainty;  but  if  the  Span- 
ish government  made  a  grant  to  the  city,  of  St.  Louis  street, 
without  any  description  of  the  course  of  it,  or  of  any  thing 
else  to  identify  it,  the  grant  would  be  void  for  want  of  pbw- 
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erin  the  government  to  grant  the  fee  of  the  soil,  as  well  as 
fos  uncertainty.  [ID  Pet.  Rep.  331 ;  Id.  182. J  The  recital 
in  a  deed  from  Wm.  E.  Kennedy  to.  Innerarity,  for  one  half 
Iiis  interest  in  the  Baudin  claim,  which  was  a  Spanish  con- 
cession, made  in  1708,  that  it  was  bounded  by  St.-Louis 
street,  does  not  prove  the  existence  of  the  street  at  that  time  ; 
but  merely  referred  to  it  as  it  existed  at  the  date  of  the  deed, 
in  1820.  If,  however,  tlie  recital  affirmed  the  existence  of 
the  street  in  1798,  it  would  prove  nothing ;  for  the  uncer- 
tainty of  its  location  made^  it  impossible  to  identify  it,  except 
as  to  the  distance  from  St.  Josephs  to  Royal  streets — and 
then  only  by  a  reference  to  other  objects.  After  the  treaty 
of  St.  Ildefonso,  Spain  could  not  grant  the  fee  in  Mobile,  or 
dedicate  the  soil  to  a  street ;  there  is  no  proof  of  a  perfect 
grant  having  been  previously  made,  and  if  there  was  an  fti- 
cqmplete  one,  or  a  mere  easement,  it  should  have  been  pre- 
sented for  examination  according  to  the  acts  of  Congress,  and 
confirmed,  to  entitle  it  to  be  considered  as  evidence.  [12 
Pet.  454;  3  How.  Rep.  U.  S.  55;  2  How.  R.  603,  351;  6 
Pet.  R.  513.] 

St.  Louis  street,  up  to  1817,  or  1818,  when  Matthews  drew 
the  map  for  the  Kennedy's,  was  only  used  from  St.  Joseph's 
to  Royal  street — and  it  was  at  that  time,  and  in  that  manner, 
that  the  first  dedication  was  made  of  it  east  to  the  river. 
Subsequent  to  1798,  when  the  grant  to  Price  was  made,  the 
Spanish  government  could  not  have  made  a  valid  dedication, 
because  the  soil  was  granted  to  Price. 

In  1814,  the  town  of  Mobile  surrendered  hfiv  corporate 
powers  derived  from  Spain,  and  if  she  previously  had  the 
capacity  to  hold  the  soil  of  streets  in  fee,  she  then  yielded  it  up, 
and  retained  nothing  more  than  an  easement.  The  fee  from 
that  time,  if  indeed  the  corporation  held  it,  was  abandoned  to 
the  United  States  to  be  sold"  or  transferred  by  confirmation,  as 
other  parts  of  the  public  domain. 

A  title  derived  from  the  United  States  cannot  be  impeached 
at  law  where  the  Government  had  a  right  to  grant  and  the 
officer  who  issued  the  patent  was  authorized  to  issue  it.  [9 
Crahch's  Rep.  99 ;  13  Pet.  Rep.  436 ;  2  How.  Rep.  U.  S. 
318  ;  3  Ala.  Rep.  47.]  In  the  case  cited  by  the  defendant's 
Goiihsdl  from  2  How  Rep.  U.  S.  597,  the  court  gave  no  opin- 
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ion  upon  the  point  whether  it  could  be  shotvn  against  the 
confirmation  of  a  complete  Spanish  grant  that  it. had  been 
fraudulently  obtained.  A  confirmatign  by  Congress  admits 
that*the  equitable  title  was  valid,  was  created  at  the  time  it 
imp'orts,  and  was  held  by  the  United  States  or  Spain  \n  trust 
for  the  person  entitled  to  tKe  equity.  [12  Pet.  Rep.  484;  2 
How.  Rep.  U.  S.  344;  7  Ala.  Rep.  900.]  The  patent  then 
to  Kennedy  and  the  survey,  as  they  bound  the  land  accord- 
ing to  the  Spanish  grant  and  plat,  give  him  a  legal  claim  to 
all, the  riparian  rights  to  which  he  would  have  been  entitled, 
if  that  grant  had  conveyed  both  the  legal  and  equitable  es- 
tate. One  of  the  boundaries  was  the  river  Mobile,  and  this 
carries  with  it  all  accretions  from,  the  receding  of  the  water  ; 
the  more  especially  as  the  confirmation  occurred  beforf^  the 
United  States  had  granted  any  of  the  land  included  within 
the  grant  by  Spain.     [See  5  Ala.  Rep.  392.] 

The  confirmation  to  Kennedy  is  retrospective,  and  gives 
him  all  the  rights  to  which  the  Spanish  grant  would  have 
entitled  him  had  it  conveyed  a  .perfect  title  in  itself.  [3 
How.  Rep.  57;  7  Ala.  Rep.  900.]  The  act  of  Congress  of 
1824  conferred  no  right  upon  the  city  to  the  premises  in 
question,  and  thus  far  is  void.  [3  Ala.  Rep.  51;  3  How.  R. 
U.  S.  212.]  Besides,  the  claim  of  Kennedy  is  by  the  terms 
of  the  act  excepted  from  its  influence.     [16  Peters'  R.  263.] 

We  may  consider  the  confirmation  of  Kennedy's  title  not 
only  as  a  legislative  grant,  but  an  act  of  Congress.  [7  Ala. 
Rep.  900 ;  6  Cranch's  Rep.  88 ;  2  How.  Rep.  U.  S.  372.;  3 
id.  57;]  and  it  cannot  be  enlarged  or  restricted  by  the  patent 
and  survey  consequent  upon  it.  If  these  embrace  too  much 
land,  they  will  be  merely  void  as  to  the  excess;  if  they  do  not 
include  enough,  the  grantee's  rights  will  not  be  afiected.  [8 
Ala.  Rep.  930.] 

Questions  arising  upon  the  presentment  of  an  incomplete 
Spanish  grant  for  investigation  with  a  view  to  confirmation, 
however  decided,  are  not  regarded  as  definitively  settled, 
unless  they  are  adjudicated  by  some  court  invested  with  the 
right  of  .decision  in  the  particular  case.  But  Congress,  in 
virtue  of  the  political  obligations  of  the  Government,  may 
examine  all  the  evidence  and  act  finally  upon  it — whatever 
be  its  conclusion,  it  is  not  revisable  by  any  tribunal.     [2  Pet. 
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Rfep.  3.07;  6  id.  .735 ;  7  id-  240 ;  10  id.  326;  2  How.  Rep. 
U.  S..345;  8  id.  706,  751,  76L]  Congress,  in  the  exercise 
of -tlio. duties  devolved,  upon  it  by  the  treaty,  has  confirmed 
the  <*  Price  Grant,"  and  thus  placed -it  beyond  its  power  to 
^nnul  or  impair  the  confirmation  quite  as  much  as  if  it  had 
been  Tecoguized  by  the  treaty  itself.  [2  Stew.  Rep.  413;  5 
S,.($-.P.  Rep  40;  1  Ala.  Rep.  660.] 

Complete  Spanish  grants,  not  pxpressly  confirmed  by  the 
treaty,  confer  rights  which  are  protected  by  the  treaty  and 
the  law  of  nations ;  and  when  such  rights  are  asserted  against 
the  United  States,  by  one  holding  under  the  United  States,^ 
or  another  complete  grant^it  is  permissible  to  resist  them  by  "^ 
proof  that  the  grant  was  frawdulent  only  in  the  same  manner 
that  .patents  from  the  Government  may  be  assailed.  The 
case  cited  from.  3  How.  Rep.  U.  S.  762,787-,  to  show  that 
the  invalidity  of  an  incomplete  Spanish  grant  may  be  in- 
quired into  after  confirmation,  was  u  case  in  which  the  Uni- 
ted States, had  never- confirmed  the  grant. 

The  circuit  court  erred  in  referring  to  the  jury  the  inquiry 
whether  there  was  a  grant  of  St.  Louis  street,  or  a  dedication 
of  it  to  the  city  by  Spain.     [4  Porter's  Rep.  331.]* 

■■•~-  *j'-- 

•  ;Ji' A.  .Campbell,  for  the  defendant  in  error.     Some  of  the 

ancietit  writers  on-  the  civil  law  teach,  that,  if  an  alluvion  as 
formed  upon  the  edge  of  a  public  road,  it  belongs  to  the  pro- 
prietor who  is  separated  from  the  river  by  the  road.  But  this 
rule,  if  it  obtained  any  where,  proceeded  upon  the  ground 
that  the  repair  and  support  of  public  roads  were  at  the  charge 
of  those  through  whose  lands  they  passed  ;  so  that,  if  a  por- 
tion became  impassable  or  was  destroyed  by  water,  the  con- 
■  tiguous  proprietor  was  bound  to  furnish  from  his  domain  the 
land  necessary  for  a  passage — it  was  just,  as  the  owner  was 
subjected  to  the  inconvenience,  that  the  benefits  of  a  riparian 
proprietor  should  be  secured  to  him.  Where  public  roads 
are  on  ground  purchased  of  the  proprietors,  or  the  adjacent 
land  holden  is  not  chargeable  with  their  repair,  the  law  is 
said  to  be  otherwise.  [Chardon  droit  d^ Alluvion,  264,  et  seq.] 
Who  has  opened  St.  Louis  street  and  improved  it  ?  Who  is 
bound  to  continue  it  in  a  passable  condition,  and  whose  loss 
would  it  be,  if  injured  by  an  irruption  from  the  river  ?    An 
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answer  to  these  questions  will  show  that  the  dedication  of  a 
street  in  a  growing-  city  is  to  place  it  under  the  municipal  au- 
thority, to  be  used  according  to  a  sound  discretion  for  the 
public  benefit.  Has  the  city  in  the  present  instance  abused 
or  unwisely  exercised  its  power  ?  Unless  the  lease  had  been 
given,  it  is  probable  the  improvement  could  not  have  been 
made-  Was  it  not  a  matter  proper  for  the  Mayor  and  Alder- 
men of  the  city  to  consider  whether  they  should  allow  the 
locus  of  the  street  to  remain  a  marsh,  or  to  have  it  filled  up, 
and  grant  a  water  privilege.  The  566th  article  of  the  code 
declares  that  one  whose  land  is  separated  from  the  bank  of 
navigable  water  by  a  public  road  shall  profit  by  alluvion. 
This  we  have  seen  was  the  Roman  law,'  founded  upon  rea:- 
sons  already  stated,  and  which  do  not  obtain  here.  In 
France  it  is  said  that  the  state  or  cotnmune  who  have  need 
of  a  road  are  obliged  to  purchase  and  pay  for  the  lands  need- 
ful, and  it  thus  becomes  their  property;  the  alluvion  formed 
on  the  opposite  side  from  the  private  proprietor  belongs  to 
the  state  or  commune,  which  suffers  from  the  inconvenience 
incident  to  a  boundary  upon  a  water  course,  from  inunda- 
tion, &c.     [I  Gornier,  regime  des  eaux,  240. j 

The  city  of  Mobile  is  occupied  by  those  who  succeeded  to 
the  estates  of  the  Spanish  inhabitants ;  whatever  had  been 
dedicated  to  the  use  of  the  people  residing  in  the  Spanish 
town,  devolved  upon  the  American  city.  [See  Toulm.  Dig. 
of  Ala.  780-1,  791.]  The  evidence  of  St.  Louis  street  con- 
sists of  records  of  more  than  forty  years'  standing,  referring 
to  the  street  aS  then  in  existence — with  these  the  Kennedys 
are  directly  connected,  as  claiming  under  them  and  descri- 
bing them.  Old  deeds  made,  calling  for  this  street  as  a 
boundary,  were  also  adduced,  together  with  a  map  made  by 
the  Kennedys  twenty  years  before  the  institution  of  this 
suit,  and  proof  that  the  corporation  made  improvements  on 
the  street  as  early  as  1822.  In  1824  an  act  of  the  Legisla- 
ture was  passed  which  established  a  map  of  the  city,  on 
which  St,  Louis  street  is  noted — in  1830  the  street  was  ex- 
tended and  enlarged,  and  in  consideration  thereof,  the  lease 
to  the  defendant  was  executed,  under  which  he  enjoyed 
without  molestation  up  to  the  close  of  1837.  The  jury  have 
10 
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found  that  this  street  was  dedicated  to  the  public  prior  to 
1800 ;  and  this  we  have  seen  was  sufficient  to  entitle  the 
corporation  to  the  alluvial  formations  according  to  the  French 
and  Spanish  laws. .   [4  Mart.  Rep.  97;  10  Pet.  Rep.  723  et 

The  plaintiff  cohcedes  that  he  has  no  claim  on  the  street, 
and  submits  to  the  evidence  of  dedication  as  conclusive 
against  the  title  of  his  lessor.  We  deny,  then,  that  any  in- 
fringement of  the  public  right  by  the  defendant  can  entitle 
the  plaintiff  to  divest  that  right  entirely;  if  we  use  or  abuse 
it,  the  public  can  complain.  [6  Wend.  Rep.  651 ;  19  Pick. 
Rep.  445;  6  Pet.  Rep.  431,  498;  10  id.  662,  723;  4  Mart. 
Rep.  97.]  The  use  of  the  street  merely  to  sustain  a  wh^rf 
'  is  not  an  infringement  of  the  public  right  to  the  street.  [4 
Wend.  Rep.  9;  6  Pet.  Rep.  49S.]  In  18  Louisiana*  R.  278, 
it  is  said  that  the  use  of  the  batture  outside  of  the  levee  is 
vested  in  the  public,  but  the  ownership  or  title  to  the  soil  is 
vested  in  the  proprietors  of  the  front  lots,  or  the  land  to 
which  the  batture  attaches  or  forms.  That  the  corporation 
or  municipality  is  the  administrator  of  the  use  of  the  batture 
for  the  public,  outside  of  the  levee,  and  have  the  right  of  tsfc- 
king  earth  for  the  construction  of  embankments,  levees  and 
wharves  for  the  public  use,  on  the  batture.  along  its  whole 
extent  within  the  corporate  limits  of  the  city;  and  also  for 
improving  the  port  and  the  streets  and  avenues  leading  to  it. 
The  city  of  Mobile  has  the  power  to  regulate  the  mooring 
and  anchorage  of  vessels,  and  to  widen,  extend  and  regulate 
the  streets,  lanes  and  alleys.  Here  is  an  ample,  authority  to 
make  the  lease  to  the  defendant ;  and  the  declaration  shows 
the  character  of  the  property,  which  the  plaintiffs  are  seek- 
ing to  recover. 

In  the  City  Council  of  Lafayette  v.  Holland  and  others,  18 
Louis.  Rep,  286,  it  was  decided,  where  the  plan  of  a  fau- 
bourg exhibits  a  front  street  called  "  Levee  street,"  running 
parallel  with  the  Levee,  but  leaving  a  space  between  on 
which  no  specified  number  of  feet  are  marked,  and  without 
any  particular  designation  on  the  plan,  it  will  be  presumed  to 
be  dedicated  to  the  public  use,  and  required  to  be  kept  x)pen 
and  free  for  that  purpose.  The  circuit  court  in  the  case  at 
bar  ruled  that  under  the   American  law,  the  erection  of  a 
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wharf  entitled  the  owners  of  the  fee  in  the  street  to  maintain 
ejectment ;  but  according  to  the  Spanish  law,  the  action  was 
maintainable :  hence  it  is,  that  the  question  is  presented  as 
a  dedication  made  prior  to.  1800.  But  the  record  shows  that 
at  the  termination  of  a  public  street  a  wharf  has  been  erected 
under  the  authority  of  the  corporation,  and  we  think  it  has 
been  shown  that  a  wharf  built  under  such  circumstances 
cannot  be  recovered  by  one  who  has  dedicated  the  street. 

In  the  Mayor  of  New  Orleans  v.  Mptzinger,  3  Mart.  Rep. 
296,  it  is  considered  a  clear  principle  of  law  that  public 
places,  such  as  roads  and  streets,  cannot  be  appropriated  to 
private  use  ;  and  there  was  no  doubt,  that,  if  the  Government 
which  was  the  previous  proprietor' of  Louisiana  had  given 
away  such,  places  to  indiyiduals,  such  grants  might  be  de- 
clared void.        .        .  ,■  .   ; 

The  confirmation  to  Kennedy  only  passed  the  interest 
which  the  United  States  had  in  the  land  in  1829 — previous 
to  that  time  the  United  States  had  parted  with  its  right  in 
the  shore  to  this  State,  and  the  corporation  of  Mobile.  Such 
a  confirmation  was  inoperative  as  it  respects  the  property  in 
question.  [2  How.  Rep.  34 ;  7  Ala.  Rep.  554,  882 ;  2  id. 
909,  930.]  It  expressly  excepts  all  pre-existing  titles,  and 
the  city  of  Mobile  is  in  a  situation  to  contest  the  plaintiff's 
right-T— asserting  as  it  does,  a  title  under  the  act  of  Congress 
of  1824,  and  by  dedication  from  Spain,  which  comes  within 
the  exception.  [9  Cranch's  Rep.  87;  11  Wheat.  Rep.  380; 
2  How.  U.  S.  Rep.  591;  3  id.  773 ;  9  Pet.  Rep.  225 ;  8  Por. 
Rep.  9.]. 

The  patent  from  the  United  States  is  conclusive  as  to  the 
extent  of  the  land  ..to  which  the  plaintiffs"  lessors  are  entitled. 
The  confirmatory  act  gives  the  authority  to  the  register  and 
receiver  to  locate  and  survey,  and  authorizes  a  patent  to  is- 
sue. This  perhaps  might  riot  be  obligatory  if  the  lands  had 
been  surveyed  under  Spanish  authority,  and  could  be  iden- 
tified. If,  however,  the  grantee  submits  to  the  survey  and 
location,  and  takes  fron>  the  United  States  a  grant  according 
to  that  survey  and  location,  he  is  estopped  from  claiming  a 
different  boundary.  Here  the  patent  was  offered  as  a  muni- 
ment of  title,  thus  admitting  that  it  correctly  described  the 
land.     [7  Johns.  Rep.  242;   12  Johns.  Rep.    357;   17  Johns. 
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Rep.  29 ;  12  Wend.  Rep.  44,  59 ;  23  Pick.  Rep.  91;  3  How. 
Rep.  U.  S.  773  ;  2  Hill's  Rep.  N.  Y.  219 ;  13  Exclieq.  Rep. 
— ;  6  Ala.  Rep.  738;  4Cond.  Louis.  Rep.  650;  13  Pet.  R. 
490.] 

Upon  the  body  of  the  testimony  showing  a  connected  se- 
ries of  recognitions  extending  back  forty  years  previous  to 
the  trial,  a  dedication  of  the  street  may  be  fairly  inferred. 
In  such  cases,  especially  of  long  standing,  great  latitude  is 
allowed  in  making  proof.  [I  Greenl.  Ev.  166;  6  Pet.  Rep. 
328 ;  7  id.  554.] 

In  respect  to  the  argument  fsr  the  pl^intiflf  in  error,  it  may 
be  6rst  remarked,  that  the  validity  and  existence  of  the  grant 
was  admitted  in  the  Mayor,  &c.  v.  Hallett^  16  Pet.  Rep.,  and 
that  the  only  question  there  decided  is,  that  a  grantee  under 
the  Government  of  Spain  has  a  better  title  than  the  corpora- 
tion under  the  act  of  1824.  The  assumption  that  the  confir- 
mation is  an  acknowledgement  that  the  grantee  has  a  good 
title,  even  from  its  incipiency,  .and  completes  it  just  as  if  it 
had  been  perfect  by  the  act  of  the  preceding  Government, 
must  be  received  with  much  restriction.  [7  Ala.  Rep,  882 ; 
8  id.  930.]  It  is  only  true  upon  the  concession  that  the  land 
remains  the  property  of  the  United  States,  and  the  confirma- 
tion is  absolute  and  unconditional.  In  the  present -case,  the 
property  had  passed  from  the  Federal  Government  by  the 
admission  of  Alabama  into  the  Union,  and  by  the  act  of 
1«24.  ♦ 

It  is.  a  matter  of  no  consequence  whether  the  United  States 
could  grant  the  land  covered  by  the  shore  or  not — both  par- 
ties derive  title  from  the  same  source,  and  each  must  be  held 
to  have  admitted  the  title  of  their  common  grantor.  [8  Ala. 
Rep.  930.] 

The  argument  that  the  dedication  of  a  street  to  the  city 
of  Mobile  would  be  void  for  uncertainty,  cannot  be  suppor- 
ted. It  is  competent  to  establish  the  "boundaries  of  a  private 
lot  by  the  deeds  of  adjacent  proprietors,  and  much  more  so 
the  location  of  public  property.  [6  Pick.  Rep.  158;  6  Pet. 
Rep.  3^8;  7  id.  554;  8  Ala.  Rep!  279.]  The  fact  that  the 
street  was  not  open  is  no  objection  to  its  dedication.  Mat- 
thews' Map  lays  down  the  street ;  besides,  in  a  city  more 
than  one  hundred  years  old,  its  existence  may  be  presumed 
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for  an  indefinite  period,  and  this  presumption  is  strengthened 
by  the  other  evidence  in  the  cause.     [See  10  Pet.  Rep.  723. J 

We  have  seen  that  the  title  set  up  by  the  plaintiff,  was  riot 
confirmed  until  1829,  five  years  after  the  passage  of  the  act 
of  Congress  in  favor  of  the  city;  that  the  confirmation  was 
a  mere  relinquishment  of  the  claim  of  the  United'  States,  and 
could  not  so  operate  as  to  impair  any  previous  enactment : 
Further,  that  the  boundaries  must  be  as  defined  by  the  pa-r 
tent  and  survey,  which  are  consequential  to  the  relinquish- 
ment'by  the  government,  and  that  the  Spanish  grant  to  Price 
is  not  validated  ah  initio.     [See  8  Ala.  Rep.  909,  930.] 

It  was  allowable  to  attack  the  grant  by  Spain,  either  for 
fraud,  or  because  it  was  made  by  one  who  had  rjo  authority 
as  an  officer  to  make  it,  [9"Cranch's  Rep.  87  ;  11  Wheat.  R. 
380;  3  How.  Rep.  773.]  In  conclusion,  the  defendant's 
counsel  remarked,  that  the  acts  of  Congress  which  give  ef- 
fect to  Spanish  grants^  were  expressed  in  different  terms,  ac- 
cording to  the  character  of  the  grant — complete  grants  were 
recognized,  incomplete  ones  were  confirmed,  either  absolute- 
ly or  conditionally.  The  confirmation  of  the  "Price  grant" 
was  conditional.   •  [7  Ala.  Rep.  882.] 

COLLIER,  C.  J.— On  the  19th  April,  179.8,  Thomas  Price, 
the  English  interpreter  residing  at  Mobile,  petitioned  Manuel 
Gayoso  de  Lemos,  the  Spanish  Governor  of  Louisiana,  for  a 
tract  of  land  having  twenty  arpens  in  front,  by  thirty  in  depth, 
bounded  on  the  north  by  lands  anciently  the  property  of  Ter- 
ry and  Mazurie  ;  on  the  east  by  the  granted  lots  in  the  town 
of  Mobile,  and  by  the  river,  and  on  the  west  and  south  by 
vacant  lands.  In  aid  of  Price's  petition,  Manuel  de  Lanzos, 
the  then  commandant  of  Mobile,  informed  the  Governor  that 
the  land  thus  applied  for  was  vacant,  the  petitioner  was  a 
useful  person,  had  been  for  several  years  English  interpreter, 
and  that  there  was  no  obstacle  to  his  having  a  grant  of  the 
land.  Thereupon  the  Governor,  by  a  decree  dated  at  New 
Orleans,  the  18th  November,  1798,  directed  the  command- 
ant to  put  the  petitioner  in  possession  of  the  tract,  and  to 
forward  the  proceedings  of  survey,  for  the  purpose  of  procur- 
ing the  petitioner  a  title  in  due  form. 

It  is  not  shown  that  any  further  proceedings  were  had  on 
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the  petkioTi.  In  1806,  Price,  through  his  agent,  Joshua  Ken- 
nedy, presented  to  Morales,  the  Intendant  of  Pensacola,  a  pe- 
tition for  five  hundred  arpens  of  land,  in  and  contiguous  to 
and  vvithin  the  then  to "vn  of  Mobile;  Sometime  afterwards, 
Price  discovering  his  agent  was  mistaken  as  to  the.  particular 
land  desired,  as  well  as  to  the  terms  on  which  he  wished  a 
grant  of  it,  addressed  a  memorial  to  the  commandant  at  Mo- 
bile, stating  iu  what  the  mistake  consisted  :  Fwther,  that 
the  Intendancy  had  granted  out  of  the  six  hundred  arpens 
conceded. to  him  by  De  Lemos,  a  tract  of  twenty  arperls  to 
Wm.  McBoy,  and  had  also  granted  to  F.  Qollell  part  of  an- 
otlier  tract  belonging  to  the  memorialist.  Thereupon  Price 
prayed  a  confirmation  of  the  concession  of  1798,  and  that 
fi^e  hundred  arpens,  lying  to  the  south  and  west  thereof, 
might  be  granted  to  him  in  payment  of  three  years  salary, 
due  him  as  interpreter,  and  as'compensation  for  the  injury  he 
had  sustained  by  the  grants  to  Mc^^y  and  Collell.  The 
prayer  of  the  petitioner  was  granted,  on  condition  that  he 
should  never  claim  the  lands  held  by  McBoy  andCoUell,.and 
his  claim  upon  the  treasury  for  his  salary  should  be  consid- 
ered as  extinguished.  T^e  Spanish  surveyor  general,  Pin- 
tado, in  his  directions  to  the  deputy  at  Mobile,  recapitulates 
this  latter  concession  to  Price,  approved  the  same,  and  order- 
ed him  to  have  a  survey  made,  that  a  formal  title  might  issue. 
[Am.  State  Pap.  5  Public  Lands,  128,] 

These  facts,  with  others  not  necessary  to  be  noticed,  are 
set  forth  in  "  Special  report  No.  1,"  of  the  register  and  re- 
ceiver of  the  land  office  for  the  district  of  St.  Stephens,  to 
the  secretary  of  the  treasury,  on  the  23d  February,  1828. 
By  an  act  of  Congress  of  the  2d  March,  1830,  all  claims  to 
lands  and  town  lots  contained  in  certain  abstracts  reported  to 
the  treasury  department  by  that  register  and  receiver,  under 
■  "the  provisions  of  the  act  of  Congress  of  1827,  are  confirmed 
-  to  the  extent  therein  recommended :  Further,  "  that  all  the 
claims  contained  in  special  reports,  numbered  one. to  four  in- 
clusive, and  in  ai  supplementary  report  of  the  said  register 
and  receiver,  made  as  aforesaid,  be,  and  the  same  are  hereby 
confirmed."  The  fourth  "section  enacts,  "that  the  confir- 
mation of  all  claims  provided  for  by  this  act,  shall  amount 
only  to  a  relinquishment  forever  on  the  part  of  the  United 
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States,  of  any  claim  whg.tev€r  to  the  tracts  of  land  and  town 
lots  so  confirmed,  and  that  nothing  herein  contained  shall  be 
construed  to  affect  the  claim  or  claims  of  any  individiial,  or 
body  politic  or  corporate,  if  any  such  there  be."  It  is  pro- 
vided by  the  fifth  section,  that  the  register  and  receiver  at 
St.  Stephens  shall  direct  the  manner  in  which  all  claims  to 
lands  and  town  lots  in  their  district  confirrpedt  by  this  and 
former  acts  of  Congress,  shall  be  located  and  surveyed,  hav- 
ing regard  to  the  laws,,  usages  and  customs  of  the  Spanish 
government  on  that  subject,  and  alsQ  the  mode  adopted  by 
the  government  of  the  United  States,  in  surveying  the  claims 
confirmed  by  virtue  of  the  second  and  third  sections  of  an  act 
of-  Congress,  entitled  "an  act  regulating  the  grant  of  lands, 
and  providing  for  the  disposal  of  the  lands  of  the  United 
States,  south  of  the  State  of  Tennessee,"  approved  the  3d 
of  March,  1803  ;  and  that  so  much  of  the  fourth  section  of 
the  "  act  supplementary  to  the  several  acts  for  adjusting  the 
claims  to  land,  and  establishing  land  offices  in  the  district 
east  of  the  island  of  New  Oj-leans,"  approved  the  8th  of  May, 
1822,  as  interferes  with  the  power  here  granted  to  the  regis- 
ter and  receiver  of  the  land  office  at  St.  Stephens,  is  hereby 
repealed.     [Public  Lands,  ed.  1838,  Part  1,  p.  455.] 

The  proceedings  upon  Price's  petition,  in  1798,  merely 
direct  the  commandant  of  Mobile  to  put  the  petitioner  into 
possession  and  to  forward  the  survey,  that  the  title  may  be 
consummated.  It  does  not  appear  that  the  survey  was  ever 
made,  or  that  any  further  steps  were  ever  taken  to  perfect 
his  title  until  1806..  These  proceedings  then,  were  wholly 
ineffectual  in  1800,  when  Spain  relinquished  her  claim  to  the 
country  west  of  the  JPerdido,  and  when  it  was  subsequently 
acquired  by  the  United  States,  under  the  treaty  of  Paris.  It 
may  be  added  that  the  concession  by  the  Governor  of  Loui- 
siana, w:as  a  mere  gratuitous  assent  to  the  prayer  of  the  peti- 
tion, and  gave  nothing  more  than  a  permission  to  occupy  the 
lands — the  fee  remaining  in  Spain,  until  the  survey  was 
made  in  due  form,  the  fact  communicated  to  the  Governor, 
and  the  evidence  of  title  furnished. 

Previous  to  1806,  the  United  States  had  become  the  pro- 
prietor of  Mobile,  when  the  concession  of  1798  was  profes- 
sedly confirmed.     But  even  this  latter  act,  though  founded 
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avoV'fedly  upon  a  cousideratton,  did,  not  complete  the  title — 
it  contemplated  a  survey  as  a  prerequisite  to  its  consumma- 
tion, and  it  does  not  appear  to  have  been  made,  or  that  the 
Spanish  authorities  acted  farther  in  the  matter.  In  this  con- 
dition of  things,  the  United  States  become  the  owner  of  the 
fee  in  the  lands  in  question,  under  the  treaty  of  Paris  charg- 
ed with  a  political  obligation  to  validate  the  inchoate  acts  of 
the  Spanish  government,  so  far  as  they  were  binding  in  con- 
science. Price  had  no  rights  which  an  American  court  could 
recognize,  but  was  dependent  upon  the  bounty  and  justice  of 
Congress  for  the  establishment  of  his  claim.  These  princi- 
ples have  been  so  often  asserted  both  by  this  and  other  courts, 
that  it  cannot  be  necessary  now  to  sustain  them  by  a  refer- 
ence to  authority. 

If,  in  the  interim,  when  Price's  petition  was  acted  on  by 
the  Governor  of  Louisiana,  and  the  negotiation  of  the  treaty 
of  St.  Ildefonso,  in  1800,  Spain  had  made  a  complete  grant 
of  the  same  land,  it  cannot  be  questioned  but  the  grantee 
wonld  have  acquired  a  title  paramount  to  the  concession  to 
Price.  The  bounty  which  the  representatives  of  his  Catho- 
lic Majesty,  had  undertaken  to  bestow,  could  have  been  with- 
drawn before  his  purpose  was  consummated.  This  being 
the  case,  conceding  that  the  evidence  does  pjat  show  a  dedi- 
cation of  the  soil  of  St.  Louis  street  to  the  use  of  the  city, 
prior  to  1798,  or  that  the  circuit  court  did  not  refer  that  ques- 
tion to  the  jury,  and  it  may  be  asked  whether  it  was  not 
competent,  subsequent  to  that  period,  for  the  Spanish  autho- 
rities to  dedicate  to  public  purposes  any  part  of  the  land  em- 
braced by  Price's  claim  ?  This  question,  we  think,  must  re- 
ceive an  affirmative  answer.  If  such  a.  dedication  was  made 
previous  to  1806,  the  confirmation  of  the  commandant  at  Mo- 
bile, does  not  abrogate  it  in  express  terms,,  or  by  a  reasona- 
ble construction,  even  if  it  had  been  within  the  competency  of 
the  local  authorities  of  Spain  to  grant  a  public  highway,  or 
to  divest  easements  in  which  tl^e  town  had  a  common  inter- 
est. But  we  have  said  that  the  concession  of  1806  was  in- 
choate, and  not  entitled  to  judicial  recognition  until  it  was 
confirmed  by  Congress. 

In  the  Mayor,  <fec-.  of  New  Orleans  v.  Metzinger,  3  Mart. 
Rep.  296,  the  defendant  claimed  a  lot  in  the  city  of  New  Or- 
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leans  under  a  perfect  Spanish  grant  which  had  been  recog- 
nized by  the  United  States,  which  the  plaintiffs  insisted  was 
part  of  the  public  highway,  and  therefore  could  not  have 
been  granted  for  private  use,  even  by  the  king  himself. 
The  court  said,  "  that  public  places,  such  as  roads  and  streets 
cannot  be  appropriated  to  private  use,  is  one  of  those  princi- 
ples of  public  law,  which  requires  not  the  support  of  much 
argument.  Nor  is  there  any  doubt,  that  if  by  a  stretch 
of  arbitrary  power,  the  preceding  government  had  given 
away  such  places  to  individuals,  such  grants  might  be  de- 
clared void.".  This  decision  is  expressed  in  terms  too  expli- 
plicit  to  require  comment,  and  was  made  by  a  court  in  which 
the  civil  law,  as  applied  in  Spain,  is  recognized.    '''     •    •   . 

'  It  has  frequently  been  a  question,  both  in  England  and 
this  country,  what  is  sufficient  to  constitute  a  dedication  of 
land  to  the  public  use.  In  Jarvis  v.  Dean,  3  Bing.  R.  447, 
it  appeared  that  persons  had  for  four  or  five  years  been  in 
the  habit  of  passing  up  and  down  a  new,  unpaved  and  un- 
finished street,  which  terminated  in  fields,  where  other  houses 
were  built.  The  jury  affirmed  by  their  verdict  a  dedication 
of  the  street  to  the  public,  and  a  new  trial  was  moved  for  on 
the  ground  that  there  was  not  sufficient  evidence  to  support 
it.  It  was  said  by  the  court  of  common  pleas,  that  as  the 
street  "had  been  used  for  four  or  five  years  as  a  public  road, 
the  jury  were  warranted  inoresuming  that  it  was  used  with 
the  full  assent  of  the  owners  of  the  soil ;"  consequently  the 
motion  was  denied.  See  also,  Antones,  et  al.  v.  Heirs  of 
Eslava,  9  Porter's  Rep.  527. 

In  the  President,  &c.  of  the  city  of  Cincinnati  v.  The  Les- 
see of  White,  6  Pet.  Rep.  431,  the  proprietors  of  the  land  on 
which  the  city  has  been  erected,  made  and  approved  a  plan 
of  a  town,  on  which  certain  ground  was  designated  as  a  com- 
mon for  the  use  and  benefit  of  the  town  forever,  reserving 
only  the  right  of  a  ferry.  '  It'  was  held  that  the  right  of  the 
public  to  use  the  common  in  Cincinnati,  must  rest  on  the 
same  principles  as  the  right  to  use  the  streets ;  and  that  the 
dedication  made  when  the  town  was  laid  out,  gave  a  valid 
and  indefeasible  title  to  the  city  of  Cincinnati:  Further, 
11 
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there  is  no  particular  form  or  ceremony  necessary  in  the  ded- 
ication of  land  to  public  use.  All  that  is  required  is  the  as- 
sent of  the  owner  of  the  land,  and  the  fact  of  its  being  used 
for  the  public  purposes  intended  by  the  appropriation. 

It  was  said,  that  in  such  cases  there  may  be  instances 
where,  contrary  to  the  general  rule,  a  fee  may  remain  in 
abeyance  until  there  is  a  grantee  capable  of  taking,  when 
the  object  and  purpose  of  the  appropriation  looks  to  the  fu- 
ture grantee  in  which  the  fee  is  to  vest.  But  the  validity  of 
a  dedication  does  not  depend  on  this :  it  will  preclude  the 
party  making  the  appropriation  from  reasserting  any  right 
over  the  land ;  at  all  events,  so  long  as  it  remains  in  public 
use,  although  there  may  never  arise  any  grantee  capable  of 
taking  the  fee.  All  public  dedications  must  be  considered 
with  reference  to  the  use  for  which  they  are  made;  and 
streets  in  a  town  or  city  may  require  a  more  enlarged  use  of 
the  land,  in  order  to  carry  into  effect  the  purposes  intended, 
than  may  be  necessary  in  an  appropriation  for  a  highway  in 
the  country.  But  the  principle,  so  far  as  respects  the  right 
of  the  original  owner  to  disturb  the  use,  must  rest  on  the 
same  ground  in  both  cases ;  and  applies  equally  to  the  dedi- 
cation of  the  common  as  to  the  streets.  Property  being  thus 
set  apart  for  public  use,  and  enjoyed  as  such,  and  private 
rights  acquired  with  reference  to  it,  the  law  considers  it  in 
.the  nature  of  an  estoppel  in  pais,  which  precludes  the  origi- 
nal owner  from  revoking  such  dedication.  It  is  a  violation 
of  good  faith  to  the  public,  and  those  who  have  acquired  pri- 
vate property,  with  a  view  to  the  enjoyment  of  the  use  thus 
publicly  granted. 

The  same  doctrine  is  reasserted  in  Barclay  and  others  v. 
Howell's  Lessee,  6  Pet.  Rep.  498,  where  it  was  also  said,  if 
the  ground  for  which  an  action  of  ejectment  is  brought  had 
been  dedicated  for  a  particular  purpose  in  a  city,  and  the  cor- 
porate authorities  appropriated  it  to  an  entirely  different  pur- 
pose, it  might  afford  ground  for  the  interference  of  a  court  of 
chancery,  to  compel  a  specific  execution  of  the  trust,  by  re- 
straining the  corporation,  or  by  causing  the  removal  of  ob- 
structions. But  even  in  such  a  case,  the  property  dedicated 
would  not  revert  to  the  original  owner.  The  use  would  still 
remain  in  the  public,  limited  only  by  the  condition  imposed 
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in  the  grant.  Piirther,  an  unmolested  possession  for  thirty 
years,  would  authorize  the  presumption  of  a  grant ;  and  un- 
der some  circumstances,  a  grant  has  been  presumed  from  a 
possession  short  of  the  number  of  years  required  to  bar  the 
action  of  ejectment,  by  the  statute  of  limitations.  In  some 
cases,  a  dedication  of  property  to  public  use,  as,  for  instance, 
a  street  or  a  road,  has  been  inferred  from  an  undisturbed  use 
of  it  by  the  public  for  six  or  seven  years.  See  also,  McCon- 
nell  V.  The  Trustees  of  the  Town  of  Lexington,  12  Wheat. 
Rep.  582. 

In  Renthorp,  et  al.  v.  Bourg,  et  ux,  4  Mart.  Rep.  97,  it  was 
conceded,  that  according  to  the  common  law,  the  owner  of  a 
tract  of  land  over  which  a  public  road  passes,  retains  the  fee 
in  the  soil,  the  use  of  the  road  is  in  the  public;  but  it  was 
said,  that  the  Roman  law  invested  the  public  with  a  right  to 
the  ground  itself,  that  this  law  is  in  force  in  France,  was  so 
in  Louisiana,  when  the  country  passed  under  the  dominion 
of  Spain,  and  does  not  appear  to  have  been  modified  by  the 
latter  monarchy.     See  also,  6  Pet.  Rep.  ut  supra,  499. 

It  has  been  held,  that  in  order  to  dedicate  property  for  pub* 
lie  use  in  cities,  towns,  and  other  places,  it  is  not  essential 
that  the  right  to  use  the  same  shall  be  vested  in  a  corporate 
body — it  may  exist  in  the  public,  and  have  no  other  limita- 
tion than  the  wants  of  the  community  at  large.  If  buildings 
have  been  erected  on  lands  within  the  space  dedicated  for 
public  use,  or  grants  of  part  of  the  same  have  been  made 
by  the  power  which  had  authority  to  make,  and  had  made, 
a  dedication  of  the  same  to  public  use ;  the  erection  of 
the  buildings,  and  the  making  of  the  grants,  would  not 
disprove  the  dedication,  nor  would  the  vested  rights  of 
the  public  be  affected  by  the  grants.  It  would  be  a 
dangerous  doctrine  to  consider  the  issuing  of  a  grant  as 
conclusive  evidence  of  a  right  in  the  power  which  issued  it. 
For  any  thing  appearing  to  the  contrary  on  its  face,  it  may 
be  valid ;  but  if  the  thing  granted  was  not  in  the  grantor,  no 
right  passed  to  the  grantee.  [The  Mayor,  fee.  of  New  Orleans 
V.  The  United  States,  10  Pet.  Rep.  662.J 

In  the  case  before  us,  it  does  not  appear  whether  St.  Louis 
street  was  designated  in  the  original  plan  of  the  Spanish 
town,  Mobile,  or  whether  it  was  dedicated  by  Spain,  or  some 
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mdividua]  proprietor  of  the  land  over  which  it  passes,  but  it 
is  described  in  a  petition  of  Joseph  Collins,  dated  in  January, 
1803,  addressed  to  Orsono,  the  then  commandant  at  Mobile, 
praying  a  grant  of  a  tract  of  lancL  as  one  of  the  streets  of  the 
town.  And  Orsono  in  answer  to  this  petition  gives  permis- 
sion to  Collins  to  occupy  land  on  the  flat,  of  which  "  St. 
Louis  street"  is  described  as  the  soifthern  boundary.  It  is 
also  recognized  in  a  deed  executed  by  Louis  Baudin  and  oth- 
ers, and  attested  by  Joshua  Kennedy,  in  1814 ;  and  again  in 
1820,  by  a  deed  attested  by  the  same  witness,  and  executed 
by  Wm.  E.  Kennedy,  as  well  as  by  the  map  prepared  by  Mat- 
thews, in  1817  or  1818,  to  say  nothing  of  the  testimony  of 
witnesses  in  respect  to  its  use  by  the  public. 

•The  evidence  is  C[uite  sufiicient  to  warrant  the  inference 
of  a  dedication,  not  only  in  1803,  but  if  necessary,  for  an  in- 
definite period  previous  to  that  time.  In  respect  to  the  ad- 
missibility of  the  evidence  to  this  point,  it  may  be  remarked, 
that  it  was  not  questioned  in  the  court  below,  and  if  it  had 
been  objected  to,  we  think  its  competency  entirely  defensi- 
Wd.  .  [I  Greenl.  Ev.  166 ;  Antones,  et  al.  v.  Heirs  of  Eslava, 
9  Porter's  Rep.  527 ;  6  Pet.  Rep.  328;  7  Id.  554.]  But  if 
it  were  not  permissible  to  intend  a  dedication  previous  to 
1803,  when  Orsono  gave  to  Collins  a  permission  to  occupy 
latnd  bordering  on  "  St.  Louis  street,"  we  have  seen  that  this 
act  of  the  commandant,  followed  by  a  continuous  use  for 
snch  a  number  of  years,  would  itself  indicate  a  dedication, 
not  inhibited  by  the  concession  of  the  Governor  of  Louisiana 
to  Price,  in  1798,  and  not  annulled  by  the  confirmation  of 
the  commandant  at  Mobile,  in  1806. 

In  respect  to  the  accretions  at  the  eastern  end  of  St.  Louis 
street,  or  the  reclamations  by  human  effort,  we  think  that 
they  become  a  part  of  the  street,  as  the  city  extended  its  limits 
"eastward,  across  the  marsh,  toVards  the  river ;  quite  as  much 
as  much  as  if  the  extension  had  been  embraced  by  the  origi-- 
nal  dedication.  The  location  of  Mobile,  the  extensive  flat 
between  the  channel  and  the  bank  of  the  river,  over  which 
the  tide  flowed,  the  deleterious  effect  upon  health,  and  the 
hindrance  to  trade,  doubtless  suggested  the  idea  at. a  very 
early  day,  of  making  reclamations  from  the  shore,  as  the  com- 
merce of  the  City  furnished  inducements  to  such  improve-" 
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ments.  This  is  but  a  reasonable  and  natural  assumption, 
and  authorizes  the  conclusion,  that  by  dedicating  the  streets 
running  east  to  the  use  of  the  town,  and  the  public,  to  the 
margin  of  the  shore,  the  marsh  between'  the  shore  and  the 
river  was  in  like  manner  yielded  up,  as  the  wants  of  the 
community  required  its  use.  The  cases  cited  from  '6th  and 
10th  Peters,  are  in  harmony  with  this  view,,  and  we  think  is 
a  necessary  sequence  from  them. 

The  transfer  of  the  possession  of  Mobile  and  the  adjacent 
country  from  Spain  to  the  United  States  in  1813  did  not  in- 
terfere with  the  rights  of  property,  the  plan  of  the  town,  or 
the  right  of  its  inhabitants  to  use  the  public  streets  as  they 
previously  had  done.  The  right  of  use  continued  in  the 
public  and  individuals  ih  the  same  manner  as  it  was  enjoyed 
prior  to  the  chan<ge  of  national  flags — and  we  have  seen 
that  to  perpetuate  the  dedication,  it  was  not  necessary  that 
there  should  have  been  a  continuous  corporate  existence  of 
the  town:  If,  however,  the  law  were  otherwise,  it  would 
be  worthy  of  inquiry  whether  the  dedication  is  not  inferrible 
from  the  use  of  the  street  with  the  assent  of  the  parties  inter- ' 
ested  since  1814,  when  the  town  of  Mobile  was  incorporated 
by  the  Mississippi  Territory  ?  We  say  with  the  assent  of 
the  parties,  because  their  dissent  is  not  shown  or  pretended. 

But  conceding  that  the  fee  of  the  soil  appropriated  to  the 
street,  is  vested  in  the  plaintiff's,  and  it  may  be  asked  if  it  was 
not  competent  for  the  corporate  authorities  of  Mobile  to  have 
erected  a  wharf  or  other  convenience  for  the  mooring  or  an- 
chorage of  vessels  at  the  eastern  terminus  of  the  street  ?  '  If 
the  corporation  could  have  done  this,  and  demanded  wharf- 
age or.  other  kindred  charges,  what  inhibition  is  there  either 
in  law  or  reason  to  prevent  it  from  leasing  to  an  individual 
the  privilege  of  erecting  a  wharf  with  a  license  to  receive 
these  charges  upon  the  payment  of  a  yearly  rent  to  the  cor- 
poration ?  The  view  we  have  taken  of  the  evidence  of  ded- 
ication relieves  us  from  the  necessity  of  answering  these 
questions.  '>      >    '    . 

Again :  If  the  ground  has  been,  used  for  a  purpose  not 
contemplated  by  the  dedication,  will  such  an  abuse  of  the 
right  invest  the  plaintiff"  with  the  right  to  the  possession  of 
the  part  thus  diverted  from  the  purpose  to  which  it  was  des- 
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tined ;  or  must  not  a  court  of.  equity  be  resorted  to,  "  to 
com]>eJ  a  specific  execution  of  the  trust  by  restraining  the 
corporation,  or  by  causing  the  removal  of  obstructions  ?"  In 
the  City  of  Cir'cinnati  v.  White's  lessees  supra  it  was  said 
that  the  mere  naked  fee  will  not  entitle  the  plaintiff  in  eject- 
ment to  recover  the  possession  of  land.  This  is  a  possessory 
action,  and  to  authorize  the  plaintiff  to  recover,  he  must  have 
the  right  of  possession.  Whatever  takes  away  this  right  of 
possession,  will  deprive  him  of  the  remedy  by  ejectment.  It 
is  abundantly  shown  by  what  has  been  said,  that  there  is  no 
error  in  the  first  charge  given — certainly  none  that  could 
have  prejudiced  the  plaintiff. 

The  second  and  third  charges  we  think  are  alike  unexcep- 
tionable. If  it  could  have  availed  any  thing  in  the  defence, 
it  was  permissible  for  the  defendant  to  have  shown  that  the 
grant  to  Price  was  made  by  Jo§hua  Kennedy  or  some  one 
else  not  authorized  to  grant  the  land  embraced  by  it.  [Polk's 
Lessee  v.  Wendal,  et  al.  9  Cranch's  Rep.  87;  Patterson's 
Lessees  v.  Winn,  11  Wheat.  R.  380 ;  United  States  v.  King, 
et  al.  3  How.  Rep.  773.]  If  the  grant  was  made  without  the 
authority  of  Spain  acting  through  its  officers,  it  was  certainly 
void,  and  the  plaintiff  could  only  claim  under  the  act  of 
Congress  and  the  consequent  proceedings.  The  act  merely 
confirms  the  special  report  in  respect  to  the  Price  claim;  but 
neither  the  act  nor  the  report  designate  its  limits  or  bounda- 
ries. In  this  posture  of  the  case,  reference  must  be  had  to 
the  survey  made  under  the  authority  of  the  fifth  section,  or 
to  the  patent  in  which  it  is  recited.  If  the  survey  ascertains 
limits  which  do  not  embrace  St.  Louis  street,  or  the  shore 
east  of  it,  we  cannot  see  how  the  plaintiff  can  claim  the  pro- 
perty in  question  as  a  riparian  proprietor.  But  if  the  court 
had  misapprehended  the  law  in  the  second  and  third  charges, 
it  may  be  asked  if  the  plaintiff  could  have  been  prejudiced, 
as  he  failed  to  make  out  a  title  on  which  he  could  recover. 

The  view  taken  is  decisive  of  the  cause — and  we  have 
only  to  add^  that  the  judgment  of  the  circuit  court  is  affirmed. 
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HALE,  ET  AL.  V.  BROWN. 

1.  When  an  overseer  is  cha/ged  with  the  collection  of  accounts'contracted 
with  his  employer's  smith  shop,  the  opinions  of  witnesses  of  the  annual  va- 
lue of  the  work  done  is  not  evidence  to  show  a  set-off  to  a  suit  by  the  over- 
iseer,  as  he  is  chargeable  only  for  the  monies  actually  collected. 

2.  A  debt  due  to  two  carrying  on  a  smith  shop  jointly,  and  collected  by  . 
an  overseer,  may  be  set-off  by  tiie  administrators  of  the  survivor  to  a  suit 
against  them  in  their  representative  capacity,  by  the  overseer  on  a  note 
made  by  the  survivor ;  but  the  presumption  arises  that  the  debt  was  settled 
when  the  survivor  afterwards  gives  his  note  to  the  overseer,  and  the  judg- 
ment will  not  be  reversed  when  the  claim  is  rejected  as  a  set-off,  but  is  ad- 
mitted to  shew  fraud  in  the  settlement,  and  the  verdict  negatives  the  fraud. 

3.  There  is  no  distinction  between  the  capacity  required  to  make  different 
kinds  of  contracts.  A  legal  capacity  to  make  any  contract,  is  a  capacity 
to  make  all  contracts, 

4.  When  a  note  is  taken  from  a  person  of  weak  intellect  and  an  habitual 
drunkard,  under  suspicious  circumstances,  it  is  a  strong  badge  of  fraud,  if 
the  plaintiff  does  not  make  out  a  fair  case,  and  good  consideration—  it  be- 
ing previously  shewn,  the  note  was  given  on  a  settlement  of  accounts,  and 
the  presumption  created,  either  that  nothing,  or  a  less  sum  was  due  than 
the  note  called  for. 

Error  to  the  County  Court  of  Dallas. 

Assumpsit  by  Brown  against  Hale  and  others,  as  the  ad- 
ministrators of  William  C.  Woods. 

The  declaration  counts  on  a  note  made  by  the  intestate  on 
the.29th  June,  1840,  for  $2221,  payable  one  day  afterdate 
to  the  plaintiff,  or  bearer,  and  also  to  recover  $3000,  alleged 
to  be  due  for  work  and  labor,  &c.  The  defendants  pleaded 
non  assumpsit,  set-ofl',  statute  of  non-claim,  statute  of  limita- 
tions, and  other  pleas.  The  suit  was  commenced  the  26th  of 
June,  1842. 

At  the  trial  the  plaintiff  put  in  the  note  described  in  the 
declaration,  as  well  as  evidence  to  prove  his  demand  for  work 
and  labor.  The  defendant  then  introduced  a  witness,  who 
testified  he  was  acquainted  with  the  intestate  from  boyhood 
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until  his  death,  which  took  place  in  October,  1841,  at  the  age 
of  26  years.  He  had  an  elder  brother  who  died  in  Angust, 
1839.  These  brothers  inherited  from  their  father  a  large  for- 
tune, containing  a  large  number  of  slaves.  No  division  of 
the  property  was  ever  made  between  the  two  brothers,  but 
all  was  held  jointly.  The  plantation  was>  carried  on  by  the 
two  brothers  until  the  death  of  the  elder,  and  was  afterwards 
kept  up  with  the  same  hands  by  the  survivor  until  his  death. 
Attached  to  this  plantation  was  a  blacksmith  and  waggbn- 
making  shop,  which  did  the  work  of  the  neighborhood,  do- 
r^  ing  a  large  and  profitable  business.  It  was  conducted  by 
•  slaves,  the  principal  one  having  been  purchased  by  the  elder 
Woods,  and  others  afterwards  learned  the  trade.  During  the 
life-time  of  the  elder  brother  he  conducted  all  the  affairs  of 
the  plantation — ^the  younger  brother  taking  no  part — he  hav- 
ing contracted  habits  of  intemperance  at  16  years  of  age,  and 
they  continued  until  his  death.  During  the  last  five  or  six 
years  of  his  life  he  drank  very  hard,  and  drinking  made  him 
habitually  dull  and  stupid.  He  was  naturally  of  feeble  mind, 
and  made  but  little  progress  in  learning  when  at  school,  and 
the  witness  scarcely  ever  saw  him  sober  for  the  last  three  or 
four  years  of  his  life.  He  had  no  capacity  for  business  when 
under  the  influence  of  drink,  and  when  so  had  a  stupid  look, 
and  seemed  insensible  to  things  around  him.  He  was  inca- 
pable during  the  last  few  years  of  his  life  of  doing  any  busi- 
ness of  importance.  His  business  was  managed  and  attend- 
ed to  by  agents. 

Another  witness  testified  that  the  intestate,  from  his  ha- 
bitual intemperance,  was  entitely  incapable  of  transacting  any 
serious  business  whatever  during  the  last  years  of  his  life, 
but  more  especially  during  the  summer  of  1840.  That  the 
plaintiff  was  his  overseer,  and  had  the  collection  of  the  mo- 
.  ney  due  to  the  shop  during  the  whole  period  he  was  in  the 
intestate's  employ.  • 

Another  witness  testified  that  he  attended  and  hianaged 
the  business  of  the  intestate,  except  that  connected  with  the 
plantation  under  the  management  of  the  plaintiff — that  the 
intestate  resided  in  Selma  at  the  distance  of  some  30  miles 
from  his  plantation — that  in  the  summer  of  1840,  the  precise 
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time  he  did  not  remember,  the  witness,  on  entering  the  hou^e 
where  he  resided  with  the  intestate,  found  him  and  the,  plain- 
tiff seated  at  a' table  with  a  number  of  papers^  and  seemed  to 
be  engaged  in  some  sort  of  business.  The  intestate  was 
then  very  drunk  but  did  not  stagger.  As  soon  as  the  wit- 
ness entered,  the  plaintiff  in  apparent  confusion  and  haste, 
took  the  papers  from  the  table,  and  put  therrl  in  his  hat.  Af- 
ter this,  all  three  went  into  an  adjoining  room,  where  the 
witness  saw  liquor  and  glasses,  and  the  intestate  and  plaintiff 
drank  ;  this  was  near 'the  Jiour  of  dining',  and  after  dinner  the  ^ 
witness  left  the  intestate  and  plaintiff  together.  Witness  ne- 
ver knew  of  any  indebtedness,  or  reason  for  any  indebted- 
ness from  the  intestate  to  the  plaintiff,- except  for  his  wages 
as  overseer,  and  believes  if  any  other  had  existed  he  would 
have  known  of  it.  .  The  witness  also  stated  his  belief  that 
the  plaintiff  knew  that  he  and  another  person  were  the  agents 
for  the  intestate,  as  it  was  published  in.  the  Selma  paper.  Thd 
plaintiff  told  this  witness  that  he  had  one  year  sold  for  the 
intestate  2000  bushels  of  corn.  This  witness  also  testified 
that  the  intestate  was  for  some  time  at  the  Universities  of 
Alabama  and  Virginia.    , 

Another  witness  testified  that  he  with  the  one  last  named, 
were  the  general  agents  of  the  intestate— that  the  plaintiff  ne- 
ver applied  to  him  for  any  settlement  or  set  up  any  claim 
against  the  intestate — that  the  intfestate  called  at  the  witness' 
office  in  Selma,  and  asked  for  blank  notes,  stating  he  was 
going  to  his  plantation  to  have  a  settlement  with  the  plain- 
tiff— witness  then  filled  up  the  date  of  a  note,  and  inserted 
the  name  of  Brown  as  the  payee,  and  handed  it  to  the  intes- 
tate, 'but  did  not  insert  the  sum.  He  did  not  know  whether 
the  intestate  went  to  his  plantation  on  the  same  day — that 
the  intestate  was  sober  whei;i  he  called  for  the  notes,  and 
when  in  this  condition,  in  the  judgment  of  witness,  was  ca- 
pable of  making  ordinary  contracts. 

Another  witness  testified  that  the  plaintiff  commenced  o- 
verseeing  for  the  Woods  in  the  spring  of  1833  ;  that  he  stat- 
ed to  witness  he  was  worth  nothing  then,  and  was  $1200  or 
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$1300  4a  4ebt.     He  continued  as  overseer  until  the  end  4>f 
1841.     ;    V  •  ^,,; 

Another  witness  stated  that  when  the  plaintiff  left  the  plari- 
tation  of  Woods  in  1842,  he  owned  260  acres  of  good  land, 
for  which  he  owed  $1500  ;  it  cost  twelve  and  an  half  dollars 
per  acre  for  part,  and  fifteen  dollars  the  remainder ;  also  four- 
teen horses  and  mijles,  and  a  jack  ;  eix  grown  negroes,  a  ne- 
gro woman,  and  several  children,  with  some  other  properly, 
estimated  in  value  from  nine  to  ten  thousand  dollars.  The 
plaintiff  kept  h\^  horses  at  Woods'  plantation.  Woods'  hands 
cleared  fifty  acres  of  the  land  belonging  to  the  plaintiff  before 
he  owned  any  slaves,  and  afterwards  aided  him  to  clear  thir- 
ty acres  more,  but  after  the  plaintiff  became,  the  owner  of 
i^layes,  they  were  seen  at  work  on  the  intestate's  plantation. 
,.  It  was  also  in  proof  by  several  witnesses,  that  they  had 
paid  the  plaintiff  for  work  done  at  the  shop  on  the  plantation 
o/the  Woods'. 

.Another  witness  stated,  the  plaintiff  told  him  after  the  death 
of  the  elder  Woods,  that  his  wage^  were  paid  out  of  collec- 
tions made  by  .him  from  the  sjiop,  and  that  in  one  year  be- 
sides paying  himself  his  wages,  it  had  made  the  elder  Woods 
as  much  as  $1500  collected  for  smith's  work. 

Another  witness  stated,  that  he  as  administrator  ad  colli- 
gendum, called  on  the  plaintiff  after  the  death  of  the  intes- 
tate, and  he  then  said  he  had  notes  and  accounts  to  the  a- 
mount  of  $1600  for  work  done  in  the  shop.  These  were  left 
in  his  hands.  He  then  said  the  estate  owed  him  for  wages, 
but  did  not  state  the  sum,  and  also  for  540  bushels  of  corn. 
He  also  stated  he  owed  the  estate  for  blankets,  negro  cloth- 
ing, shoes,  and  bagging,  used  by  him  in  the  life-time  of  the 
elder  Woods. 

The  defendants  ttien  put  in  evidence  three  account  books, 
all  in  the  hand-writing  of  the  plaintiff,  two  of  which  consist- 
ed of  entries  of  charges  against  the  customers  of  the  shop  for 
work  done  there,  and  the  other  containing  entries  of  the  a- 
mounts  of  monies  received  or  collected  on  the  accounts  charg- 
ed on  the  two  first  mentioned — from  whom  collected — to 
whose  account  credited — and  in  what  riianner  the  same  was. 
disbursed,  and  by  whom.  The  sai,d  books  run  through  seve- 
ral years  down  to  the  period  when  the  plaintiff  left  the  plan- 
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tation,_  From  this  book  the  plaintiff  appeared  to  apply  re- 
ceipts sufficient  to  pay  his  wages  annuaHy  as  overseer,  down 
to  the  year  1841. 

In  the  course  of  the  examination  of  some  of  the  witnesses 
for  the  defendants,  who  had  been  customers  of  the  shop,  as 
to  the  sums  paid  by  them  to  the  plaintiff,  they  stated  the 
shop  appeared  to  have  a  good  custom,  and  daring  a  part  of 
the  life-time  of  the  elder  Woods  was  crowded  with  business; 
that  it  was  carried  on  with  one  forger  and  two  hands  ;  that 
there  appeared  to  be  as  much  work  as  the  two.  hands  could 
perform.  The  defendant  then  proposed  to  ask  witnesses  to 
state  their  opinion  what  a  smith's  shop  in  that  neighborhood 
under  similar  circumstances  would  niake  per  year,  but  as 
these  witnesses  were  not  blacksmiths,  the  court  refused  to 
permit  the  question  to  be  answered.  It  was  also  shewn  that 
the  notes  and  accounts  in  the  hands  of  the  plaintiff  when  the 
conversation  was  had  with  the  administrator  ad  colligenduTn, 
.  amounted  to  $1600,  part  contracted  in  the  life-time  of  the 
elder  Woods,  and  part  afterwards,  and  were  demanded  from 
the  plaintiff,  who  refused  to  deliver  them  until  he  was  paid. 

When  the  evidence  was  disclosed  of  the  joint  ownership 
of  the  property  by  the  Woods',  and  their  joint  interest  in  car- 
rying on  the  plantation,  it  was  offered  under  the  plea  of  set- 
off, and  the  court  excluded  it  on  the  objection  of  the  plain- 
tiff. The  (defendant  then  proposed  to  offer  it  to  show  the 
want  of  consideration  for  the  note,  insisting  that  was  given 
for  services  as  overseer  during  the  continuance  of  the  joint 
interest,  and  that  the  same  were  fully  paid  for  by  collections 
made  by  the  plaintiff.  The  court  permitted  the  evidence  to 
go  to  the  jury,  to  show  fraud  and  imposition  in  obtaining  the 
note. 

The  plaintiff,   in  conclusion,  offered  evidence  tending  to 
shew  the  intestate  was  capable,  when  sober,  of  attending  to 
,  business,  and  that  he  was  so  about  the  time  the  note  was 
dated. 

On  this  state  of  proof  the  defendants  requested  the  court 
to  charge, 

1.  That  if  the  intestate,  at  the  time  he  gave  the  note,  was 
so  intoxicated  as  to  be  incapable  of  business,  then  it  was  void. 

2.  That  if  his  mind  was  naturally  weak,  and  at  the  time 
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the  note  was  given  was  so  much  wealcened  and  destroyed  as 
to  render  him  incapable  of  making  §uch  a  contract,  in  that 
event  the  note  was  void. 

3.  That  if  the  plaintiff  took  advantage  of  the  intestate's 
weak  and  drunken  condition,  and  obtained  the  note  by  fraud,, 
then  the  note  should  be  wholly  set  aside. 

4  That  even  if  the  plaintiff  practised  no  fraud,  and  th^ 
intestate  was  of  sound  capacity^  yet  if  nothing  was  owing 
when  the  note  was  given,  then  there  was  no  consideration, 
and  the  jury  should  set  it  aside. 

5.  That,  if  during  the  life  of  the  elder  Woods,  the  planta- 
tion and  shop  was  conjointly  used  and  carried  on  for  the 
joint  account  of  the  brothers,  and  that  the  intestate  was  the 
survivor,  then  that  any  debts  which  the  plaintiff  collected 
and  owed  them  on  that  account,  are  subjects  of  set  off  in  this 
case. 

6.  That  if  the  money  was  received  on  accoi^its  of  the  shop, 
after  the  death  of  the  elder  Woods,  it  is  a  good  set  off,  al-., 
though  the  work  was  done  in  his  lifetime. 

7.  That  all  moneys  received  for  work  done "  or  corri  sold 
since  the  death  of  the  elder  Woods,  are  good  sets- off,  and 
should  be  allowed. in  this  case. 

8.  •That  if  there  was  no  indebtedness  of  the  intestate  to 
the  plaintiff,  and  no  consideration  for  the  note,  it  should  be 
set  aside. 

9.  That  if  the  note  was  obtained  by  fraud  or  imposition, 
it  was  void.  '  .      : 

10.  That  if  on  the  whole  proof,  they  should  believe  the  -^ 
plaintiff  was  indebted  to  the  estate  on  account  of  the  matters 
allowed  as  evidence  of  set  off,  they  must  not  only  find  for. 
the  defendants,  but  certify  the  balance. 

11.  That  although  the  moneys  collected  in  the  lifetime  of 
the  elder  Woods  was  not  good  as  set  off,  yet  if  they  were  re- 
ceived by  the  plaintiff  in  payment  of  his  wages,  and  his  wa- 
ges were  so  paid,  then  that  such  receipts  in  the  lifetime  oi 
the  elder  Woods  and  since  his  death,  were  good  as  payment 
of  his  wages. 

12.  That  if  the  intestate's  mind  was  naturally  weak,  and 
had  at  the  time  the  note  was  given  been  so  much  weakened 
and  destroyed  as  to  render  him  incapable  of  making  a  con- 
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tract  such  as  this,  with  understanding  and  judgment,  that  it 
was  incumbent  on  the  plaintiff  to  show,  the  note  was  given 
for  a  good  consideration. 

13.  That  if  the  intestate  was  incapable  of  making  a  con- 
tract when  drunk  with  reason  and  judgment^  and  was  gene- 
rally and  habitually  in  that  condition,  then  it  was  incumbent, 
on  the  plaintiff  to  show  he  was  no^  drunk  when  the  note 
was  executed. 

14.  That  the  giving  of  a  note  is  not  necessasily  binding, 
but  is  of  no  effect  when  it  is  shown  to  be  withoiit  considera- 
tion, or  if  it  is  shown  it  was  obtained  by  fraud,  or  if  it  ap- 
pears the  person  giving  it  vyas  not  in  a  situation  to  give  a 
note  with  understandmg  and  reason,  from  drunkenness  or 
any  other  cause. 

15.  That  if  the  note  was  given  under  suspicious  circum-. 
stances,  and  wheh  the  intestate  was  in  a  weak  and  drunken 
condition,  it  is  a  strong  badge  of  fraud  if  the  plaintiff  does 
not  make  out  a  fair  case,  and  show  a  good  consideration. 

16.  That  as  to  the  consideration  t>f  the  note,  and  the  in- 
testate's condition,  when  he  gave  the  note,  it  was  unnecessary 
for  the  defendants  to  produce  any  positive  evidence,  provid- 
ed they  show  facts  and  circumstances  sufficient  to  convince 
the  minds  of  the  jury.  ,   ' 

These  wero  all  given,  with  the  exception  of  the  2d,  5th, 
6th,  12th,  13th,  and  15th. 
,  At  the  request  of  the  plaintiff,  the  court  charged — 

1.  That  there  is  no  medium  between  capacity  and  incapa- 
city to  make  a  contract — that  a  legal  capacity  to  make, 
any  crontract,  is  a  legal  capacity  to  make  all  contracts,  and 
that  capacity  is  not  govern^ed  by  the  importance  of  the  con- 
tract to  be  made. 

2.  That  there,  is  no  law  which  graduates  the  legal  capaci- 
ty by  the  particular  contract  made. 

The  defendant  excepted  to  all  the  rulings  of  the  court 
against  him,  except  the  refusal  of  the  13th  charge,  and  to  the 
charges  given  at  the  request  of  the  plaintiffs. 

Wm.  Hunter,  for  the  plaintiff  in  error,  insisted — 
1.  The  opinions  of  witnesses  as  to  the  annual  value  of  the 
iimilh's  shop,  was  proper  evidence.     This  is  not  u  (Question 
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of  skill,  as  to  which  an  expert  alone  can  speak,  but  is  evi- 
d(Hice  entirely  independent  of  the  act.  [Kelly  v.  Kenson, 
14  S.  &  R.  137.]  •  .  ■        . 

2. .  The  evidence  of  set-off  should  have  been  admitted  to 
the  jury.  The  sole  right  of  action  on  the  demands  was 
.witlf  the  intestate,  after  the  death  of  his  joint  tenant,  or  co- 
partner, and  the  charge  refused  in  this  connection  should, 
have  been  given.  [Chit.  PI.  555 ;  Collyer  on  Part.  448 ; 
Gary  on  do.  6,  133 ;  Gow.  on  do.  168,  233,  173 ;  Slipper  v. 
Stidstone,  5  Term,  403  ;  French  v.  Andrade,  6  ib.  582 ;  Chil- 
dress V.  Emory,  8  Wheat.  669.] 

3.  If  the  mind  of  the  intestate  was  so  weak  as  to  be  inca- 
pable of  making  a  contract,  the  caiTse  of  the  weakness  is  im- 
material, and  the  contract  is  "void.  [Story  on  Con.  23,  24, 
27';  Story  on  Notes,  101 ;  3  Stark.  Ev.  1701,  1703  ;  3  C.  & 
P."  1 ;  Pitt  V.  Smith,  3  Camp.  33.] 

4.  The  evidence  fairly  considered,  raises  grave  suspicions 
as  to  the  fairness  of  the  supposed  settlement,  when  the  note 
was  given,  and  it  rested  with  the  plaintiff  to  show  an  ade- 
quate consideration  for  the  note,  as  called  for  by  the  15th 
charge.  [Chitty  on  Bills,  78,  83,  note  R.;  Ib.  637,  note  W.  a; 
2  Philips'  Ev.  8;  Cowen&  Hill's  Notes  to  do.  18;  Heath  v. 
Samsom,  2  B.  «fc  Ad.  291;  Bassell  v.  Dodgin,  10  Bing.  40; 
4  Taunt.  114;  Duncan  v.  Scott,  1  Camp.  100,  2  Ib.  574; 
Osmond  v.  Fitzroy,  3  P.  Wms.  130;  2  Ib.  203  ;  Stock,  on 
Non  Com.  18.]  .  .         * 

G.  W.  Gayle  and  E.  W.  Peck,  contra,  argued — 

1.  The  evidence  in  relation  to  the  set  off,  of  the  value  of 
work  done  previous  to  the  date  of  the  note,  was  properly  re- 
jected; as  that  closed  all  accounts  up  to  the  date.  [Cope- 
land  V.  Clark,  2  Ala^  Rep.  388.]  The  evidence  however 
was  allowed  in  another  aspect,  and  therefore  worked  no  in- 
jury, as,  until  the  note  was  set  aside,  there  was  no  pretence 
to  let  in  the  set  pff, 

2.  The  cause  was  properly  submitted  to  the  jury  on  the 
charges  given  ;  the  5th  and  6th  charges  refused  attempted  to 
draw  a  distinction  between  contracts  such  as'this,  and  other 
contracts,  when  the  law  makes  no  distinction  in  the  capacity 
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to  make  different  kinds  of  contracts.     [McElroy  v,  McElroy, 
5  Ala.  81 1  Parkraan  v.  Ely,  lb.  346.] 

.3.  The  fact  that  g.  note  would  be  void,  if  made  when  the 
intestate  was  drunk,  imposed  no  obligation  on  the  plaintiff  to 
show  he  was  sober.  That  he  was  so,  is  the  legal  presump- 
tion, and  it  rested  with  the  defence  to  show  it  was  other- 
wise. [Greenl.  Ev.  91,  <§>  80  ;  Story  on  Cont.  <§»  27  ;  5  Ala. 
Rep.  241.] 

4.  The  note  itself  imports  a  consideration,  and  it  was  for 
the  defence  to  show  it  had  none  to  sustain  it;  The  15th 
charge  was  properly  rejected.  [Digest^ 340,  §  152 ;  Chatti- 
berlayne  v.  Darrington,  4  Porter,  515  ;  Glark  v.  McAfee,  7 
lb.  62;  Young  v.  Foster,  lb.  420;  Parkman  v.  Ely,  5  Ala. 
Rep.  346.] 

.   *  ■    '      '  •        ■  '", 

GOLDTHWAITE,  J.— 1.  From  the  facts  stated  in  this 
bill  of  exceptione,  the  case  evidently  belongs  to  that  class  in 
which  a  jury  is  rarely,  if  ever,  mistaken  upon  the  merits,  un- 
less led  astray  by  some  misconception  of  the  law  which 
should  govern  it,  and  therefore  tUeir  verdict  ought  not  to  be 
disturbed,  when  the  error  is  not  entirely  apparent.  Several 
of  the  charges  refused  by  the  court,  as  well  as  one  of  the 
matters  ruled  at  the  trial,  may  involve  abstract  error,  but 
which,  however,  vanishes  when  the  whole  case  is  consider- 
ed, except  in  one  particular. 

The  first  point  insisted  on  by  the  counsel,  for  the  reversal 
of  the  judment,  is,  the  exclusion  of  the  opinions  of  witnes- 
ses with  reference  to  the  annual  value  of  the  work  done  at 
the  smith's  shop.  Without  debating  how  far  the  reason  is 
sound,  on  which,  apparently,  these  opinions  were  rejected,  or 
w'hether  in  a  proper  case  they  might  not  be  admissible,  we 
are  clear  they  were  not  so  in  this.  If  •  the  annual  value  of 
the  work  was  made  to  appear,  there  is  nothing  in  the  proof 
to  make  the  plaintiff  chargeable  with  it,  except  so  far  as  col- 
lections were  actually  made  by  him,  or  the  proceeds  of  the 
shop  appropriated  to  his  use.  To  this  extent  only  could  he 
be  considered  the  debtor  of  his  employers,  and  the  sums 
could  be  shown  by  better  evidence  than  ascertaining  the 
probable  annual  value,  and  the  showing  of  that,  had  no  ten- 
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dency  whatevfsr  id  fix  the  sums  received  by  the  plaintiff. 
[Barker  v.  Sample,  6  Ala.  Rep.  255.] 

2.  The  connection  between  the  brothers,  in  carrying  on 
the  plantation  and  shop,  appears  from  the  proof  to  have  been 
in  the  nature  of  a  partnership,  knd  so  considered,  it  is  clear 
the  survivor  was  in  law  entitled  to  the  outstanding  dues. 

'  T^he  debts  collected  by  the  plaintiff,  although  accruing  when 
both  brothers  were  living,  became  the  property  of  the  in- 
testate, as  the  survivor,  and  the  sum  collected  was  a  pro- 
per matter  of  set  off  to  an  ordinary  demand  of  the  plaintiff. 
[Slipper  V.  Stidestone,  5  Term,  493 ;  French  v.   Andrade,  6 

"  lb.  582.]  ■  And  the  rule  is  the  same  if.  the  brothers  are  con- 
sidered as  joint  tenants.  [Chitty's  PI.  21,  .77.]  It  is  possi- 
ble the  court  below  tpok  a  different  view  of  the  law  than  this, 
though  here  we  may  be  mistaken,  as  the  proof  rejected  un- 
der the  plea  of  set  off,  was  lot  in  to  show  fraud  and  imposi- 
tion in  taking  the  nOte.  The  abstract  error,  even  if  the  court 
misconceived  the  law,  was  calculated  to  produce  no  injury, 
as  the  nbte^  if  fairly  obtained,  was  entitled  to  be  considered 
as  the  settlement  of  all  outstanding  accounts.  {Copeland  v. 
C?lark,'2  Ala.  Rep.  388.J  The  jury  having  found  the  amount 
of  the  note  for  the  plaiqtiff,  it  seems  they  did  not  consider 
the  fraud  as  established,  and  therefore  we  should  not  feel 
warranted  in  reversing  'on  this  ground,  although  satisfied 
that  the  law  of  set  off  was  mistaken  in  the  court  below. 

3.  The  2d  and  12th  charges  which  the  court  refused,  seem 
to  indicate  the  impression  of  the  defendants,  that  a  distinc- 
tion could  be  taken  with  respect  to  the  legal  capacity  to  make 
different  kinds  of  contracts,  for  they  expressly  piit  the  re- 
quest with  reference  to  such  a  contract  as  this.  The  impres- 
sion is  more  obvious  from  the  circumstance,  that  a  different 
charge  was  given  on  this  identical  point.  In  this  view,  both 
charges  were  properly  refused,  as  the  capacity  to  make  any 
contract,  is  so  to  make  all  contracts.  [McElroy  v.  McElroy, 
5  Ala.  Rep.  81.]  \{  Tnonoinania  is  to  be  considered  as  cre- 
ating an  exception  to  this  general  rule,  it  is  sufficient  to  say, 
there  was  no  pretext  of  that  here. 

4.  Notwithstanding  the  strong  disinclination  we  feel  to^ 
send  a  case  like  this  to  a  second  trial,  after  what  seems  to  us 
to  have  been  a  full  examination  of  all  the  facts  and  circum- 


JANUARY  TERM,  1847.  97 


Hale,  et  al.  v.  Brown. 


Stances  of  the  transaction,  we  find  it ,  impossible  to  sustain 
the  refusal  to  give  the  15th  charge  as  requested  by  the  de- 
fendants. The  note  certainly  imports  a  consideration,  but 
in  the  nature  of  things,  it  is  generally  difficult,  and  frequent- 
ly impossible,  to  prove  the  want  of  consideration,  except  by 
showing  circumstances  tending  to  cast  strong  suspicion  of 
imposition,  or  mistake  in  the  transaction.  The  onus  of  prov- 
ing the  note  was  without  consideration,  was  on  the  defend- 
ants ;  but  when  a  case  is  made  by  them,  from  which  the  in- 
ference is  fair,  that  either  no  consideration,  or, one  of  a  par- 
ticular kind  was  at  its  foundation,  the  onus  was  then  shifted 
to  the  opposite  side,  to  sustain  the  note,  by  showing  what 
the  consideration  was.  It  is  said,  that  in  the  examination  of 
a  contested  fact,  the  onus  prohandi  may,  in  the  course  of 
the  trial,  be  thrown  from  one  party  to  the  other  several  times, 
according  as  the  complexion  of  the  proof  liiay  vary.  [Cow- 
en  ifc  Hill's  Notes,  475 ;  Brooks  v.  Barrell,  7  Pick.  94.}  A 
note  is  the  statutory  evidence  of  a  debt,  but  not  in  its  nature 
conclusive,  or  incapable  of  contradiction  ;  it  is  therefore  sub- 
ject to  be  rebutted  by  any  proof  which  satisfies  the  jury 
against  it ;  and  in  our  judgmeht,  no  rule  can  be  more  just, 
than  one  which  requires  the  presumption  of  imposition,  or 
mistake,  to  be  rebutted  by  showing  the  real  consideration 
for  which  the  note  was  given.  Even  when  the  action  is  by 
an  indorsee,  and  the  note  is  shown  to  be  without  considera- 
tion, or  a  strong  suspicion  of  fraud  is  raised,  the  plaintiff"  is 
required  to  support  his  title  by  showing  the  consideration 
paid  by  him  for  the  note.  [Marston  v.  Forward,  5  Ala.  Rep. 
347;  C.  ^-H's  Notes,  477;  2  Greenl.  146,  <§>  172.]  It  would 
be  strange  if  a  more  liberal  rule  was  e3?tended  to  the  original 
party.  We  are  not  called  on  here  to  weigh  the  evidence, 
or  to  express  an  opinion  upon  the  preponderance  of  the  one 
or  the  other  scale,  nor  is  it  doing  so  to  say,  the  defendant's 
proof  made  a^rewa/aae  case,  that  the  only  consideration 
for  this  note  was,  the  sum  due  at  its  date,  from  the  intestate 
to  the  plaintiff",  on  a  settlement  of  the  accounts  between 
them.  If  this  proof  necessarily  created  the  presumption, 
either  that  nothing  was  due,  or  a  less  sum  than  the  note  call- 
ed for,  these  were  suspicious  circumstances,  and  if  not  rebut- 
13 
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ied  by  showing  another  consideratioti  for  the  note,  certainly 
warranted  the  presumption  of  fraud,  or,  in  the  language  of 
the  request,  was  a  strong  badge  of  fraud,  when  connected 
with  the  fact  that  the  settlement  was  made  with  a  man  of 
weak  intellect,  to  say  nothing  of  him  as  an  habitual  drunk- 

The  refusal  of  this  charge  may  haVe  had  a  direct  influence 
on  the  verdict.  The  court  refusing  to  iristruct  the  jury,  that 
these  circumstsuices  of  suspicion  did  not  call  on  the  plaintiff 
for  rebutting  proof,  may  have  induced  the  impression,  that 
the  legal  force  of  the  note,  as  ascertaining  the  extent  of  the 
debt,  was  unimpaired.  If  the  jury  acted  on  this  impression, 
they  could  do  no  otherwise  than  return  a  verdict  for  the  a- 
mount  of  the  note.  We  are  not  authorized  to  speculate, 
whether  the  verdict  was  found  on  the  whole  evidence  be- 
fore the  jury,  as  the  result  we  have  stated  may  have  been 
the  consequence  of  the  refusal. 

For  the  error  in  refusing  this  charge,  the  judgment  is  re- 
versed and  the  cause  iremanded. 


• .  -  ;V  .-•    I*. 
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1,  So  long  as  the  return  of  a  ^eriflf  is  permitted  to  remain,  it  mirat  be  taken 
to  be  true  for  all  purposes,  both  as  it  respects  the  sheriff,  and  parties 
claiming  rights  under  it.  Therefore,  in  an  action  against  the  sheriff  for 
making  an  insufficient  levy  upon  an  attachment,  he  cannot  show,  that  by 
the  mistake  of  a  deputy,  a  return  was  made  upon  the  attachment,  of  a 
slave  not  levied  on,  and  that  in  point  of  fact,  a  sufficient  levy  had  been 
made. 

S.  if  a  deputy  empowers  a  stranger  to  make  a  levy,  and  afterwards  adopts  it 
by  his  return,  it  becomes  his  owia  act. 

iScrdf  tiiHhe  Circait.CSourt  of  Snmter.  ^ 
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Action  on  the  case  against  the  defendant  in  error,  sheriff 
of  Sumter  county,  for  failing  to  make  a  sufficient  levy",  in  a 
suit  commenced  by  attachment,  by  the  plaintiffs  in  error, 
against  one  Caleb  B.  Greenwood. 

From  sL  bill  of  exceptions  taken  at  the  trial,  it  appears,  that 
the  plaintiffs  produced  the  writ  of  attachment,  upon  which 
was  endorsed  an  authority  to  James  M.  Sergeant,  to  levy  and 
return,  signed  with  the  name  of  the  defendant  as  sheriff  of 
Sumter  county,  upon  which  was  a  return,  "  Received  4th 
July,  1843.  Levied  same  day,  on  one  negro  man  named 
James,  forty-five  years  old.  Bond  taken  and  herewith  re- 
turned. M.  E.  Gary,  Sheriff  of  Sumter  county,  by  B.  P. 
Brantly,  D.  S."  Also  a  replevin  bond,  executed  by  the  de- 
fendant. Greenwood,  dated  4th  July,  1843. 

The  plaintiff  prosecuted  his  suit  to  judgment  for  $318, 
besides  costs,  upon  which  an  execution  was  issued,  and  the 
slave  levied  on  sold,  which,  after  deducting  costs  and  sher- 
iff's fees,  left  $137  90  to  be  applied  to  the  judgment,  and  a 
fetufn  of  no  property  found  as  to  the  residue. 

The  plaintiff  then  introduced  one  Pitikard,  who  proved, 
that  as  the  agent  of  the  plaintiff,  he  placed  the  attachment  in 
the  hands  of  one  Manasco,  a  deputy  of  the  sheriff,  on  the  day 
it  issued,  and  informed  him  that  Greenwood  had  property 
sufficient  to  satisfy  it.  That  Manasco  was  unwell,  but  prom- 
ised to  procure  some  one  to  levy  it,  and  did  procure  one 
James  M.  Sergeant,  who  was  not  a  deputy  of  the  sheriff,  to 
undertake  to  levy  it ;  and  that  W.  J.  Steele,  one  of  the  plain- 
tiff's  attorneys,  wrote  a  deputation  for  Sergeant,  at  the  in- 
stance of  Manasco,  who  signed  the  name  of  the  sheriff  to  it. 

That  Sergeant  and  the  witness  went  to  Warsaw,  in  Sum- 
ter county,  on  the  same  day,  where  the  former  pointed  out 
two  slaves,  the  property  of  Greenwood,  either  of  whom  were 
of  value,  more  than  sufficient  to  satisfy  the  attachment,  and 
that  it  was  levied  on  a  slave  worth  $700. 

The  defendant  then  introduced  his  deputy,  B.  P.  Brantly, 
who  testified  that  the  return  on  the  attachment  was  not  by 
him,  or  by  any  one  authorized  to  make  it  for  him.  That  the 
return  was  made  by  one  Thompson,  who  was  at  the  time 
also  a  deputy  of  the  defendant.  That  he  never  saw  the  at- 
tachment before,  but  that  Thompson,  a  few  days  after  it  is- 
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siied,  placed  in  his  hands  the  replevin  bond,  and  informed 
him  that  Sergeant  had  levied  on  a  negro  nnder  an  attach- 
ment, and  he  wished  him  to  take  a  bond  to  Warsaw,  and  get 
it  filled  up.  That  he  went  and  procured  the  bond  in  evi- 
dence, and  inserted  the  name  of  the  slave,  James,  aged  45. 
That  Thompson  was  in  the  habit  of  making  returns  for  him. 

The  plaintiff 's  counsel  moved  the  court  to  exclude  this 
testimony  from  the  jury,  Upon  the  ground,  that  it  contradic- 
ted the  return  endorsed  on  the  attachment,  which  motion  the 
6oaft  ovemiled.  It  was  also  in  proof,  that  the  hand-writing 
in  the  body  of  the  bond,  was  that  of  Manasco,  who  some- 
times acted  as  clerk  for  Thompson,  and  that  Thonipson, 
Manasco  and  Brantly,  were  all  deputies  of  the  sheriff,  when 
the  attachment  issued,  having  their  office  at  Gainesville.  It 
was  also  proved,  that  Greenwood  had  four  or  five  slaves,  be- 
sides other  property  in  the  county,  from  the  time  the  attach- 
ment issued,  to  the  winter  of  J844,  when  he  removed  with 
them  to  parts  unknown. 

The  plaintiff 's  counsel  then  requested  the  court  to  charge, 
that  if  they  believed  from  the  evidence,  that  the  return  made 
and  endorsed  on  the  attachment,  was  made  by  the  sheriff,  or 
any  deputy  of  his,  that  he  is  bound  by  the  same  in  a  suit 
against  him,  on  the  return,  and  cannot  controvert  it ;  which 
charge  the  court  gave,  with  this  qualification,  that  the  sher- 
iff, notwithstanding  the  return,  would  be  permitted  to  show 
that  it  was  made  by  mistake,  or  was  a  forgery,  and  that  by 
mistake,  the  court  meant  that  the  sheriff  could  show,  that 
Thompson  had  no  authority  from  Brantly  to  put  it  there. 

2.  That  where  a  return  is  made  by  the  sheriff,  or  any  de- 
puty of  his,  he  will  not  be  permitted  to  falsify  his  return,  or 
show  that  a  different  levy,  or  a  levy  on  property  other  than 
that  specified  in  the  return  was  made  :  which  charge  was 
given  with  this  qualification,  that  it  is  compete'nt  for  the 
sheriff  to  prove  that  it  was  not  his  return,  or  any  of  his  depu- 
ties, and  to  show  that  it  was  made  by  mistake,  or  was  a  for- 
g«ry. 

3.  That  if  the  attachment  came  to  the  hands  of  the  sher- 
iff, or  any  of  his  deputies,  who  without  the  request  of  the 
plaintiff,  authorized  any  other  person  by  special  appointment 
in  the  name  of  the  sheriff  to  execute  it,  that  he  was  boimd 
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by  such  appointment,  unless  he  repudiated  it,  which  he  must 
show  to  excuse  him  from  the  consequence  of  such  act  ; 
which  charge  the  court  gave  with  this  quahfication,  that  it 
must  be  shown  affirmatively,  that  the  sheriff  had  knowledge 
of  such  appointment,  or  that  he  would  not  be  bound  by  the 
acts  of  the  person  thus  appointed,  but  that  they  might  infer 
that  he  had  such  knowledge,  by  the  process  being  returned 
into  court. 

4.  That  in  order  to  make  the  levy  upon  the  attachment 
complete,  the  sheriff  milst  in  his  return  specify  the  property 
levied^ on,  which  was  given  with  the  qualification,  that  the 
sheriff"  might  show  that  it  was  not  his  return,  or  was  made 
by  mistake,  or  was  a  forgery. 

5.  That  the  sheriff  is  estopped  from  showing  in  a  suit 
against  him,  on  his  return,  that  he  levied  on  other  property 
than  that  shown  to  have  been  levied  on  by  said  return,  and 
will  not  be  permitted  to  give  evidence  in  contradiction  to  his 
return  ;  which  the  court  gave  with  a  similar  qualification  as 
the  preceding.  To  all  which  the  plaintiff  excepted,  and 
which  he  assigns  as  error. 

Metcalfe,  for  plaintiff  in  error.  '        • 

Huntington,  contra. 

ORMOND,  J. — We  understand  it  to  be  a  settled  princi- 
ple, that  the  return  of  a  sheriff  to  process,  cannot  be  contra- 
dicted. This  principle  has  been  carried-  so  far,  that  it  has 
been  held,  that  the  defendant  could  not  be  permitted  to 
show,  that  a  writ  had  not  been  executed,  but  was  remitted 
to  his  rights  against  the  sheriff.  The  only  relaxation  of  the 
rule  in  this  court,  has  been,  to  permit  the  defendant  against 
whom  a  judgment  had  been  obtained  without  service  of  pro- 
cess, or  notice  that  the  action  was  pending,  to  apply  to  a 
court  of  chancery  for  relief,  provided  he  had  a  defence  to  the 
action,  which  from  want  of  notice  he  was  prevented  from 
making.  [Crafts  v.  Dexter,  8  Ala.  767.]  In  Figh  &  Blue 
T.  Mead,  4  Ala.  279,  it  was  held  that  a  fictitious  levy  was 
binding,  not  only  on  the  sheriff,  but  also  on  the  sureties  to  a 
forthcoming  bond  ;  and  that  as  against  the  plaintiff  in  execu- 


102 ALABAMA.  

Cluke  v-Gaiy. 
tion,  th^y  were  estopped  from  denying  that  such  a  levy  had 
been  made,  and  could  not  be  relieved  in  chancery. 

The  sheriff  may  be  permitted  to  amend  his  return,  accord- 
ing to  the  truth  of  the  case,  provided  rights  acquired  under  it, 
'    are  not  thereby  prejudiced  ;  but  so  long  as  the  return  is  per- 
^mitted  to  remain,  it  must  be  taken  to  be  true  for  all  purpo- 
poses,  both  as  it  respects  the  sheriff,  and  parties  claiming 
rights  under  it. 

.,This  rule  the  court  in  terms  admitted,  by  responding  in 
the  affirmative  to  the  charges  moved  for  by  the  plaintiff,  in 
which  it  was  asserted  (but  the  admission  so  made  was  imme- 
diately neutralized  by  the  qualification  annexed  to  it)  that  it 
would  not  be  binding  upon  him,  if  it  was  a  forgery,  or  was 
made  by  mistake. 

The  sheriff  is  the  executive  officer  of  the  court,  and  when 
he  returns  process  to  the  clerk  of  the  court,  either  in  .person 
or  by  his  deputy,  he  cannot  afterwards  be  permitted  to  aver  it 
was  not  his  act.  It  maybe  conceded,  that  if  a  stranger 
should  personate  the  sheriff,  and  impose  a  false  return  on  the 
clerk,  in  the  name  of  the  sheriff,  it  would  impose  no  liability 
upon  himj  but  as  no  such  fact  exists  in  the  case,  it  was 
doubtless  put  by  the  court  by  way  of  illustration.  The  de- 
fence of  the  sheriff  appears  to  have  been,  that  by  the  mistake 
of  one  of  his  deputies,  a  return  was  made  on  the  attachment 
of  a  negro  not  levied  upon,  which  mistake  was  also  carried 
into  the  replevin  bond  ;  but  we  are  clear  in  the  opinion,  that 
this  mistake,  if  it  existed,  could  not  defeat  the  rights  of  the 
plaintiff. 

Let  us  look  for  a  moment  at  the  consequences  to  which 
such  a  principle  would  lead.  The  creditor  takes  out  an  at- 
tachment, which  is  levied  on  property  amply  sufficient  for 
the  payment  of  his  debt.  By  the  mistake  of  the  sheriff,  or 
his  deputy,  other  property  is  substituted  for  that  actually 
levied  on,  insufficient  to  discharge  the  debt,  and  before  judg- 
ment can  be  obtained  the  debtor  absconds  with  all  his  pro- 
perty. The  creditor  has  done  all  in  his  power  to  do,  by 
placing  the  process  in  the  sheriff 's  hands,  and  the  loss  has 
been  occasioned  by  his  neglect  of  his  duty.  Surely  it  can- 
not be  gravely  contended,  that  it  is  a  sufficient  answer  to  the 
creditor,  who  has  thus  been  deprived  of  the  fruit  of  his  judg- 


JANUARY  TERM,  1847.     .  103 


Clarke  v.  Gary. 


ment,  that  the  loss  was  occasioned  by  mistake.  To  charge 
the  sheriff,  it  is  not  necessary  to  show  mal  feasance,  it  is  suf- 
ficient that  he  is  guilty  of  non  feasance — that  he  has  not 
made  a  sufficient  levy  ;  and  whether  this  was  caused  by  mis- 
take, or  accident,  or  was  designedly  made,  is  wholly  unim- 
portant. He  cannot  be  controlled  by  the  creditor,  and  ne- 
cessarily acts  at.his  peril:  as  between  the  sheriff  and  his  de- 
puties, doubtless  these  rules  do  not  apply,  and  proof  of  a 
mistake  might  be  made,  so  as  to  cast  the  consequences  of  a 
default  upon  the  individual  to  whose  conduct  it  was  owing. 

The  testimony  of  Brantly  should  have  been  excluded  from 
the  jury,  if  for  no  other  reason,  for  irrelevancy.  Its  purpose 
was  to  show,  that  Thompson  had  no  authority  to  make  the. 
return  in  his  name.  It  would  seem  that  he  had  such  autho- 
rity, as  it  appears  he  was  in  the  habit  of  doing  so.  But  we 
consider  it  entirely  unimportant,  whether  he  had,  or  not, 
such  authority,  as  the  question  here,  is  not,  which  of  these 
deputies  is  liable  to  the  principal  sheriff,  for  the  consequen- 
ces of  this  act,  but  whether  the  sheriff  is  responsible  to  the 
plaintiff.  Thompson  and  Brantly  were  both  deputies  of  the 
sheriff;  if  therefore  Thompson  had  authority  to  make  the  re- 
turn in  the  name  of  Brantly,  it  is  the  act  of  Brantly,  if  he 
had  not,  it  is  his  own  act,  and  in  either  aspect  it  charges  the 
sheriff,  by  whose  authority  the  act  was  done.  It  could  not 
be  tolerated,  that  the  rights  of  the  plaintiff  should  be  impair- 
ed by  a  controversy  between  these  deputies,  as  to  the  author- 
ship of  an  act,  which  if  done  by  either,  or  both,  would  be 
alike  binding  on  the  sheriff. 

As  it  respects  the  levy  made  by  Sergeant,  we  do  not  think 
it  necessary  to  inquire,  in  this  case,  how  far  the  deputy  of  a 
sheriff,  may  impower  another  to  act,  because  if  the  levy  made 
by  Sergeant,  which  was  sufficient  to  satisfy  the  demand,  was 
adopted  by  the  deputy,  who  it  appears  went  to  Warsaw,  to 
complete  the  levy  by  taking  a  replevy  bond  for  the  delivery 
of  the  slave  to  satisfy  the  judgment,  it  became  his  act,  and 
the  sheriff  is  responsible  for  the  substitution  of  an  inferior 
slave  for  the  one  levied  on,  and  it  is  entirely  unimportant 
whether  this  substitution  was  the  effect  of  accident  or  design. 
If,  on  the  other  handy  he  did  not  adopt  the  levy  made  by 
Sergeant,  but  made  a  new  artd  substantive  levy,  the  sheriff 
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is  clearly  respon«ible,  it  being  shown  to  be  insufficient,  and 
that  the  defeiidaint  had  ample  means  on  which  a  sufficient 
levy  could  have  been  made;  It  may  be  added,  that  this  last 
is  the  natural,  if  indeed  it  is  not  the  necessary  inference, 
firoiii.the  return  and  the  replevy  bond. 

From  ihis  examination  it  appears,  that  the  court  erred  in 
the  admission  of  the  testimony  of  Brantly,  and  in  the  qualifi- 
cations of,  and  additions  made  to  the  charges  moved  for  by 
the  plaintiff's  attori>ey. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


A" 


,..;  DEAN,  ET  Ah.  V.  PORTIS,  Judge,  &c.    ,  - 

1.  When  the  demand  of  a  creditor  of  the  deceased  has  been  presented  to 
the  administrator  within  the  proper  period,  it  is  the  duty  of  the  latter  to  pay 
it  as  soon  as  the  assets  are  converted  into  money,  and  he  cannot  discharge 
himself  from  liability  by  a  settlement  with  the  distributees,  or  by  a  decree 
of  the  orphans'  court  directing  distribution.  Where  a  judgment  was  re- 
covered against  an  administrator,  and  an  action  brought  thereon  against 
himself  and  sureties,  suggesting  a  devastavit,  the  sureties  cannot  defeat  a 
recovery,  by  showing  such  settlement  and  distribution. 

2.  An  action  may  be  brought  against  the  sureties  on  an  administration  bom}, 
alledging  that  the  administrator  had  wasted  the  assets ;  and  this  although 

,-ihe  devastavit  of  the  administrator  had  not  been  fixed  in  a  separate  suit 
but  there  was  only  a  judgment  against  him  de  bonis  intestatis. 

3.  Sembk :  In  an  action  on  the  administration  bond  suggesting  a  devastavit, 
the  sureties  can  only  be  charged  to  the  extent  of  the  assets  actually  wast- 

'.■«d;  but  the  jury  need  not  ascertain  fcy  their  verdict,  how  much  was 
t«7  wasted. 

.    Writ  of  Error  to  the  Circuit  Court  of  Clarke. 

This  was  an  action  of  debt  at  the  suit  of  Portis,  Judge  of 
the  county  court  of  Clarke,  for  the  use  of  Henry  P.  Brown, 
upon  a  bond  executed  by  Dean,  as  administratoir  of  the  estate 
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of  Richard  Hopkins,  deceased,  and  his  co-defendants  as  sure- 
ties, for  the  performance  of  his  duties.  The  cause  was  tried 
by  a  jury,  on  an  issue  which  threw  upon  the  plaintiff  the 
burthen  of  proving  the  breach  of  the  condition  as  alledged. 
A  verdict  was  returned  for  the  plaintiff,  and  judgment  was 
rendered  thereon. 

From  a  bill  of  exceptions  sealed  at  the  defendant's  instance 
it  appears,  that  Brown  recovered  a  verdict  and  judgment  a- 
gainst  Dean,  as  administrator  of  Hopkins,  at  the  October 
term,  1843,  of  the  circuit  court  of  Clarke,  for  $213  08,  be- 
sides  costs.  On  this  judgment  an  execution  issued  on  the 
25th  October,  1843,  which  the  sheriff  of  Clarke  returned 
"  no  property  found,"  on  the  27th  March,  1844.  The  plain- 
tiff gave  in  evidence  the  administration  bond  of  Dean  and  his 
co-defendants  as  sureties — also,  the  inventory  and  appraise- 
ment of  the  intestate's  estate,  which  show  that  Dean  had  re- 
ceived assets  of  the  intestate  to  be  administered  of  the  value 
of  nine  thousand  and  twenty-four  dollars.  (We  suppose  it 
should  be  $19,024.) 

Defendants  then  offered  tjie  account  of  the  administrator, 
with  the  final  settlement  and  decree  thereon  by  the  orphans' 
court  of  Clarke,  from  which  it  appeared  that  he  had  received 
of  the  assets  of  the  intestate's  estate  $18,391  45 ;  that  he  had 
paid  certain  debts,  and  that  the  surplus  had  been  distributed 
under  the  decree.  At  the  time  of  the  final  settlement  and 
decree,  the  entire  sum  received  by  the  administrator  had  been 
paid  over  by  him  ;  and  he  was  by  the  decree  fully  discharge 
ed  from  his  bond. 

The  decree  was  rendered  while  the  suit  of  Brown  against 
Dean  was  pending,  but  the  debt  to  be  recovered  in  that  cause 
it  did  not  appear  was  taken  into  the  account  upon  the  set- 
tlement. 

The  court  charged  the  jury,  that  if  the  facts  were  as  indi- 
cated by  the  evidence,  the  defendants  were  not  entitled  to  a 
verdict,  and  they  should  find  for  the  plaintiff.  To  this  charge 
the  defendants,  who  were  sureties,  excepted ;  and,  condens- 
ing all  the  evidence,  prayed  the  court  to  instruct  the  Jury, 
that  if  they  believed  it  to  be  true,  then  they  were  not  liable 
on  their  bond  to  the  plaintiff  in  this  action.  This  prayer 
14 
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■was  denied,  and  the  jury  were  instructed,  that  if  the  suit  of 
Brown  against  Dean,  as  administrator,  was  pending  before 
and  at  the  time  the  decree  was  rendered  by  the. orphans' 
court,  was  not  provided  for,  and  was  unpaid,  then  they  sliould 
find  for  the  plaintiff.  The  refusal  to  charge  as  prayed,  and 
the  charge  as  given,  are  duly  reserved  for  revision. 

rEi  S.  Blount,  for  the  plaintiff  in  error,  made  the  follow- 
iag  points:  1.  The  judgment  in  favor  of  Browu  against 
Dear^  was  inadmissible  ;  biit  if  properly  admitted,  the  bill  of 
exceptions  recites  all  the  evidence,  and  it  is  insufficient  to 
establish  a  devastavit  against  the  sureties  in  the  administra- 
tion bond.  2.  Tlie  verdict  will  not  support  the  judgment  in 
the  present  case — as  it  respects  the  sureties,  it  should  have 
ascertained  the  extent  to  which  the  assets  had  been  wasted. 
[6  Porter's  Rep.  393.]  An  administrator,  when  sued  alone, 
may  be  chargeable  with  a  constructive  waste  ;  but  his  sure- 
ties are  only  liable  on  proof  of  actual  devastavit.  3.  The 
decree  of  the  orphans'  court,  upon  a  settlement  of  the  admin- 
istration accounts,  relieves  the  sureties  from  liability  upon 
the  bond;  and  they  cannot  be  charged  in  consequence  of 
the  judgment  and  other  proceedings  against  the  administra- 
tor-x-these  being  matters  of  subsequent  occurrence. 

Leslie,  for  the  defendant  in  error,  contended,  that  an  ad- 
ministrator could  not  discharge  himself  from  a  debt  dui?  from 
the  estate,  by  a  settlement  with  the  orphans'  court.  [5  Ala. 
Rep.  13.]  And  the  liability  of  the  sureties  is  coextensive 
with  that  of  their  principal.  [Clay's  Dig.  228,  <§.  34.]  The 
record  shows,  that  assets  sufficient  to  pay  the  debts  sought 
td  be  recovered  of  the  administrator,  came  to  his  hands,  and 
that  they  were  not  thus  appropriated  ;  this  entitles  the  plain- 
tiff to  recover  of  the  sureties.     [4  Ala.  Rep.  359.] 

A-  . 

-  COLLIER,  C.  J.— In  Thrash  v.  Sumwalt,  5  Ala.  Rep. 

1J3,  it  was  decided,  that  "an  administrator  is  bound  toacre- 
ditoij-of  the  intestate,  in  consequence  of  the  assets  which 
come  to  his  hands  to  be  administered ;  and  a  distributee  has 
no  claim  whatever,  until  the  demands  of  all  creditors  are  sat- 
isfied, or  legally  barred."     He  cannot  therefore  discharge 
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himself,  or  the  assets,  from  liability  to  the  creditors,  by  a  pre- 
mature settlement  with  the  distributees,  or  by  a  decree  of 
the  orphans'  court  directing  distribution.  "  When  the  credi- 
tor's demand  has  been  presented  within  the  proper  period,  it 
is  the  duty  of  the  administrator  to  pay  it  as  soon  as  the  as- 
sets of  the  estate  are  converted  into  money.'.'  In  the  case 
at  bar,  the  administrator  made  a  final  settlenient  of  his  ac- 
counts with  the  court,  from  which  he  received  his  authority, 
pending  the  suit  of  the  creditor,  and  did  not  set  up  the  de- 
cree thereupon  in  bar  of  the  action  ;  but  it  is  now  pleaded  by 
his  sureties  in  the  administration,  as  an  answer  to  an  action 
upon  the  bond  for  the  failure  of  the  administrator  to  satisfy 
the  judgment  rendered  in  favor  of  the  creditor. 

We  have  seen  that  the  decree  rendered  upon  the  distribu- 
tion, would  not  have  availed  the  administrator  to  defeat  the 
creditor,  if  it  had  been  pleaded,  and  his  surety  in  a  distinct 
but  consequential  action  cannot  derive  from  it  any  assistance. 
The  judgment  rendered  in  the  primary  cause  cannot  be  open- 
ed by  the  pleading  and  evidence,  and  if  the  facts  which  have 
since  transpired,  show  that  assets  came  to  the  amniiiistrator's 
hands  sufficient  to  satisfy  the  judgment  in  question,  which 
have  not  been  duly  administered,  then  the  ruling  of  the  cir- 
cuit court  is  correct.  This  conclusion,  instead  of  opposing, 
is  in  harmony  with  the  act  of  1826,  which  declares,  that  "  no 
security  for  an  executor  or  administrator  shall  be  chargeable 
beyond  the  assets  of  the  testator  or  intestate,  on  account  of 
any  omission  or  mistake  in  pleading  of  the  executor  or  ad- 
ministrator."    [Clay'sDig.  228,  <§>  34.J 

In  Thompson,  Judge,  &c.  v.  Searcy  and  Fearn,  6  Porter's 
R.  393,  it  was  decided,  that  an  action  can  be  well  maintain- 
ed upon  the  administration  bond,  against  the  sureties,  after 
the  plaintiff 's  claim  has  been  ascertained  by  judgment,  upon 
an  allegation  that  the  administrator  has  wasted  more  than 
an  equal  amount  of  the  goods  and  chattels  of  the  intestate  ; 
and  this  even  before  a  devastavit  is  fixed  by  judgment,  in 
an  action  against  the  administrator,  founded  upon  an  allega- 
tion that  he  had  wasted  the  assets,  with  the  view  of  obtain- 
ing satisfaction  of  a  judgment  rendered  de  bonis  intesiatis. 

In  the  case  last  cited,  it  was  said,  that  the  surety  in  the 
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bond  can  only  be  charged  to  the  extent  of  the  £issets  actually 
Wasted ;  and  this  was  admitted  to  be  the  law  in  Miller  v. 
Qee,  4  Ala.  Rep.  359,  where  it  was  added  that  the  jury  need 
not  ascertain  by  their  verdict  the  precise  extent  of  the  devas- 
iavit.  It  was  also  said,  that  the  law  as  thus  stated,  rests  upon 
numerous  adjudication^,  "and  does  not  impose  a  peculiar 
hardship  on  the  plaintiff,  as  he  can  always  throw  the  burden 
of  proof  on  the  defendant,  by  showing  the  amount  of  assets 
which  came  into  the  hands  of  the  administrator ;  when  this 
is  once  established,  it  rests  with  the  defendanj;  to  show  they 
have  been  lawfully  appropriated."  In  the  present  case,  it  is 
not  pretended  that  asset^  to  a  greater  amount  than  the  plain- 
tiff's judgment  did  not  come  to  the  hands  of  the  administra- 
tor— ^the  proof  recited  in  the  record  is  full  to  this  point.  We 
have  seen  that  the  manner  in  which  the  assets  were  disposed 
of^  furnish  no  answer  to  the  action  of  a  creditor  of  the  intes- 
tate— the  evidence  establishes  a  devastavit  in  law,  and  of  con- 
sequence, the  sureties  of  the  administrator  are  chargeable. 
From  this  view,  it  results  that  the  court  below  laid  down  the 
law  correctly ;  the  judgment  is  therefore  affirmed.  , 


CROSS  V.  WORRALL. 


1.  In  an  appeal  cause,  the  judgment  of  a  justice  will  not  be  reversed  be- 
cause the  cause  of  action  is- not  properly  indehiiatus  assumpsit,  when  the 
action  is  for  the  violation  of  a  contract,  and  the  damages  not  excessive. 

Writ  of  Error  to  the  Circuit  Court  of  Perry. 

^Cross  was  sued  by  Worrall  before  a  justice  of  the  peace, 
and  being  cast,  appealed  to  the  circuit  court,  where  the  cause 
was  tried  de  novo,  but  with  a  similar  result. 

At  the  trial,  it  appeared  that  Cross,  about  December,  1845, 
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let -Worrall  have  a  mule  to  keep  for  its  feed,  until  the  fall  of 
the  next  year.  The  mule  was  an  estray.  taken  up  by  one 
Whitman,  for  whom  Cross  was  attending  a  mill.  Oross  de- 
manded the  mule  from  Worrall  about  the  middle  of  April, 
'46,  and  it  was  delivered.  Worrall,  Vhen  the  contract  was 
made,  asked  Cross  what  he  should  do  in  case  the  owner  of 
the  mule  came  for  him,  and  Cross  replied  he  had  no  idea 
the  owner  would  ever  come,  as  the  twelve  months  had  then 
nearly  expired. 

It  was  also  in  proof,  that  Cross  admitted  he  had  demanded 
the  mule  from  Worrall  contrary  to  the  agreement,  and  in  lieu 
of  its  fulfilment  offered  Worrall  a  bag  of  corn  as  compensa- 
tion. This  Worrall  refused,  saying  he  had  fed  the  mule  du- 
ring the  winter,  when  corn  was  scarce  and  high,  and  had  re- 
ceived no  benefit  from  its  labor  in  his  crop,  and  he  must  be 
paid  for  its  feed.  Cross,  the  defendant,  was  sworn  as  a  wit- 
ness, and  stated  that  Whitman  had  directed  him  to  let  out 
the  mule  for  its  feed,  and  that  the  reason  of  his  demanding  it 
from  Worrall  was,  that  Whitman  had  demanded  it  from  him. 
Worrall  was  also  sworn,  and  stated  that  although  he  knew 
Cross  was  in  the  employ  of  Whitman,  the  latter  was  not 
known  in  the  transaction,  nor  did  Cross  represent  himself  as 
acting  as  an  agent  for  Whitman,  and  that  he  looked  to  him 
alone  for  the  fulfillment  of  the  contract.  He  kept  the  mule 
103  days,  but  charged  feed  ifor  only  72  days,  at  25  cents  per 
day.  He  also  proved  that  Cross  admitted  the  mule  had 
never  been  called  for  by  the  owner. 

On  this  state  of  proof,  the  court  gave  judgment  for  Wor- 
rall. .       . 

The  defendant  sues  out  thisVrit  of  error,  and  here  assigns 
that  the  court  erred  in  giving  judgment  for  the  plaintiff. 

Garrott  and  A.  R  Moore,  for  the  plaintiff  in  error. 
Alex.  Graham,  of  Perry,  contra, 

PER  CURIAM. — There  is  no  room  here  to  doubt  the 
right  of  the  plaintiff  to  a  recovery.  The  contract  was  com- 
plete, that  he  should  be  allowed  to  keep  the  mule  until  the 
ensuing  fall,  subject  to  the  contingency  that  the  true  owner 
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should  call  for  it.  In  violation  of  this  contract,  it  was  taken 
from  him.  It  is  not  material  to  inquire  whether  the  defend- 
ant is  liable  for  the  feed  of  the  mitle,  or  for  the  breach  of  the 
specific  contract,  as  a  suit  for  damages  in  the  one  or  compen- 
sation for  the  other,  might  alike  be  in  assumpsit. 

In  cases  of  this  nature,  we  shall  never  feel  disposed  to  re- 
verse a  judgment  merely  on  account  of  the  different  estimate 
wJiich  might  be  made  of  the  damage.     Judgment  affirmed. 


.  McCartney,  et  al.  v.  calhoun,  et  al. 

1.  The  courts  of  ordinary  of  the  State  of  Georgia,  being  courts  of  limited, 
and  special  jurisdiction,  have  no  power  to  6;'der  the  sale  of  the  slaves  of 
an  intestate,  unless  the  administrator  make  the  representation,  which  the 
statute  recjuires.  This  must  appear  from  the  record ;  and  if  it  does  not, 
the  court  was  without  jurisdiction  and  the  sale  void. 

2.  It  is  error  in  the  chancellor  to  direct  the  master  to  take  an  account,  and 
after  ascertaining  the  amount  due  the  complainant,  to  apportion  it  among 
the  several  defendants,  and  if  they  do  not  pay  on  request,  to  issue  execu- 
tion. 

3.  Where  one  is  administrator  of  two  estates,  a  claim  may  be  asserted  in 
the  same  bill,  against  both,  if  all  the  defendants  are  equally  interested  in 
the  question.  It  is  not  necessary  their  interest  should  be  joint.  It  is  suf- 
ficient if  it  is  common  to,  or  concerns  them  alL 

Error  to  the  Chancery  Court  of  Talladega. 

The  bill  was  originally  filed  on  behalf  of  the  defendant  in 
error,  an  infant.  The  case  made  by  the  original,  amended 
and  supplemental  bills,  may  be  thus  briefly  stated :  David 
Calhoun,  the  father  of  complainant,  died  in  Franklin  county, 
Georgia,  some  time  in  1826,  leavii!g  a  widow,  and  two  sons, 
the  complainant  and  his  brother  John  C,  and  a  considerable 
property  in  land,  slaves,  and  other  property,  and  unembarras- 


JANUARY  TERM,  1847.  Ill 


McCartney,  et  al,  v.  Calhoun,  et  aJ. 


sed,  or  owing  but  little.  Matilda,  the  widow,  and  one  WiK 
liam  King,  administered  on  the  estate,  and  possessed  theair; 
selves  of  it.  Afterwards,  the  widow  intermarried  with  King. 
By  the  law  of  Georgia,  an  administrator  cannot  sell  the  slaves 
belonging  to  his  intestate,  unless  the  other  personal  property, 
together  with  the  hire  of  the  slaves  for  one  year,  is  insuffi- 
cient for  the  payment  of  the  debts;  and  that  by  ihe  law  of 
that  State,  a  purchase  made  by  an  administrator  at  his  own 
sale  is  fraudulent  and  void.  That  without  any  necessity 
therefor,  the  administrator,  King,  fraudulently  procured  an, 
order  for  the  sale  of  the  slaves  from,  the  court  of  ordinary, 
and  fraudulently  sold,  a  man,  a  woman,  and  her  three  male 
children,  and  allso  a  fourth  bom  after  the  order  of  sale  was 
made,  and  purchased  the  slaves  himself,  at  the  inadequate 
price  of  1 1,020. 

That  complainants  further  left  real  estate  worth  $4,000, 
which  King,  without  any  order  of  the  court  for  that  purpose^ 
exchanged  for  other  land  and  negroes,  taking  the  titles  in  hi^ 
own  name,  apd  appropriating  them  to  his  own  use,  and  has 
never  accounted  with  the  orphans'  court  in  Georgia,  for  the 
sale  of  either  the  land  or  slaves,  which  proceeding  in  regard 
to  the  land,  as  well  as  slaves,  was  wholly  unauthorized  by 
the  law  of  Georgia.  That  King  induced  his  wife  to  consent 
to  this  course,  by  representing  to  her  that  it  would  be  more 
convenient  to  have  the  slaves  under  their  own  control,  than 
to  hire  them  out  from  year  to  year,  but  fraudulently  repre-' 
sented  to  the  court  of  ordinary,  that  their  sale  was  necessary 
to  pay  the  debts  of  the  deceased. 

That  the  surety  of  King  in  his  official  bond,  was  only 
bound  in  the  penal  sum  of  $2,000,  and  has  since  become 
wholly  insolvent. 

That. King  subsequently  removed  from  the  State  of  Geor- 
gia, bringing  with  him  the  slaves  and  other  personal  property 
of  complainant's  father,  and  complainant,  and  his  brother 
John  C.  That  King  afterwards  died,  leaving  his  wife  and 
John  O.  Calhoun,  his  executrix  and  executor.  That  John 
C.  Calhoun,  although  he  well  knew  that  King  had  never  paid 
for  the  slaves  in  his  possession,  and  that  they  were  not  the 
property  of  King's  estate,  sold  them  as  such,  as  the  executor 
of  King,  purchased  them  himself,  but  never  paid  any  thing 
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for  them.  That  John  C.  Calhoun  has  also  departed  this  life 
intestate,  and  unmarried,  and  that  Solomon  Spence,  in  virtue 
of  his  office  of, sheriff  of  Talladega,  and  as  successor  of  E)£ir 
vid  A.  Griffin,  sheriff,  became  his  administrator,  and  claims 
the  slaves*  as  his  property.  That  they  are  now  twelve  in 
number,  and  are  all  in  possession  of  said  Spence,  who  is 
treating  them  as  the  property  of  said  King,  and  John  C.  Cal- 
houn. That  both  King,  and  John  C.  Calhoun,  were  much 
indebted,  and  that  Spence  is  permitting  the  estate  of  David 
Calhoun,  to  be  applied  to  the  payment  of  the  debts  of  King, 
and  in  particular  has  permitted  three  of  the  slaves  to  be  le^v- 
ied  on  as  the  property  of  King,  by  Baker,  Sprouls  &  Co.      , 

That  the  twelve  slaves,  are  all  the  property  now  remain- 
ing of  his  father's  estate,  of  which  estate  he  is  entitled  to 
two-thirds^  as  the  heir  of  his  father,  and  brother,  and  that 
the  whole  is  insufficient  to  meet  his  just  demands. 

The  prayer  of  the  bill  is  for  an  injunction  for  general  re- 
lief, ^'c. 

.  The  chancellor  dismissed  this  bill  for  want  of  equity, 
which  decree  on  writ  of  error  to  this  court  was  reversed,  and 
the  cause  remanded.     [5  Ala.  528.] 

Upon  the  return  of  the  cause  to  the  chancery  codrt,  the 
oomplainant  filed  a  supplemental  bill,  alledging  that  he  was 
unable  to  give  the  security  required  as  the  condition  upop. 
which  an  appeal  was  granted  when  his  bill  was  dismissed. 
That  after  the  time  for  taking  an  appeal  expired,  one  William 
McLane,  coroner  of  Talladega  county,  who  had  previously 
levied  on  two  of  the  slaves  by  virtue  of  a  fi.  fa.  against 
King,  proceeded  to  sell  the  slaves  so  levied  on,  to  wit,  Isaac 
and  Green,  and  that  one  Baker  Dulaney  purchased  Isaac,  and 
not  long  after  sold  him  to  one  David  McCuUoch;  and  that 
Green  was  purchased  by  one  George  Williamson,  all  of 
whom  had  actual  notice  of  complainant's  claim. 

That  McLane  not  long  afterweirds  levied  on  the  residue  of 
said  slaves,  viz.,  Mike,  Candice,  and  her  child  Harriet,  Mike, 
Jr.,  Elize,  Nathan,  Bob,  Leah,  and  Adeline,  under  or  by  vir- 
tue of  one  or  more  fi.  fas.  in  favor  of  Councel  McCartney, 
and  on  the  ....  day  of  ....  1842,  sold  the  same  at  public 
outcry,  McCartney  becoming  the  purchaser,  with  full  notice 
of  complainant's  claim. 
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The  bill  also  alledges  that  McLane  ha(i  full  notice  of  com- 
plainant's claim,  and  that  the  sale  was  forbidden  by  an  agent 
of  complainant.  All  these  persons  are  made  parties  to  the 
bill. 

Spence  answered,  and  denies  all  knowledge  of  the  transac- 
tions in  Georgia,  and  calls  for  proof,  and  relies  upon  the  fact 
that  King  brought  the  property  to  this  State,  and  retained  it 
as  his  own  for  two  years,  contracting  debts  on  the  faith  of 
it,  and  pleads  the  statute  of  limitations.  Admits  that  he  was 
appointed  administrator  de  bonis  non  of  the  estate  of  William 
King,  and  also  administrator  of  the  estate  of  J.  C.  Calhoun. 
Admits  the  levy  and  sale  of  two  of  the  slaves  as  the  property 
of  King,  to  pay  the  debt  of  Baker,  Sprouls  &  Co.,  which  ex- 
ecution issued  against  King's  executors.  Admits  the  pur- 
chase by  J.  C.  Calhoun  at  his  own  sale  as  executor,  of  the 
slaves  in  controversy.  He  further  states,  that  he  forbade  the 
sale  under  McCartney's  execution,  and  gave  notice  that  he 
should  be  compelled  to  sue  for  them  as  the  administrator  of 
J.  C.  Calhoun.  Admits  that  J.  C.  Calhoun  has  not  paid  any 
thing  for  the  slaves,  but  insists  that  the  sale  was  fair  and 
bona  jidei 

McLane  denies  all  knowledge  of  the  matters  said  to  have 
taken  place  in  Georgia.  Admits  that  he  sold  the  slaves  as 
coroner,  the  sheriff  being  interested  upon  executions  against 
King's  estate,  as  stated  in  the  bill,  and  that  the  slaves  were 
purchased  by  the  persons  there  stated.  Calls  for  proof  of  the 
allegations  of  the  bill,  and  demui;s,  &c. 

McCartney,  and  others,  the  purchasers  of  the  slaves,  admit 
the  facts  relating  to  their  purchase  of  the  slaves  as  the  pro- 
perty of  King's  estate  under  execution,  and  deny  generally 
all  knowledge  of  the  other  facts  stated  in  the  bill,  and  call  for 
proof  and  demur  to  the  bill. 

Mrs.  King  also  answered  the  bill,  admitting  many  of  the 
charges  relating  to  the  transactions  in  Georgia,  but  as  her 
answer  exerts  no  influence  over  the  rights  of  others,  it  is  un- 
necessary to  state  it  further. 

The  evidence  in  the  cause,  will  be  seen  in  the  opinion  of 
the  court,  so  far  as  it  is  necessary  to  the  understanding  of 
the  cause. 

15 
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'The  chancellor,  after  disposing  of  some  preliminary  objec- 
tions, proceeded  to  consider  the  cause  on  its  merits,  and  held 
that  the  court  of  ordinary  in  Georgia,  had  no  jurisdiction  to 
order  a  sale  of  the  slaves  of  David  Calhoun,  deceased,  under 
the  statutory  provisions  of  that  State.  That  therefore  the 
sale,  and  the  pretended  purchase  by  King,  was  a  nullity,  and 
that  the  slaves  still  continued  subject  to  distribution.  That 
the  complainant  was  entitled  to  one-third  part  of  the  slaves 
and  their  increase,  but  could  not  claim  as  the  heir  of  his  bro- 
ther, who  by  his  own  act  had  estopped  himself  from  assert*- 
ing  such  a  claim ;  and  the  fact,  that  the  slaves  were  now  in 
the  hands  of  purchasers  for  a  valuable  consideration,  who  had 
notice  of  the  claim,  both  actual  and  constructive,  could- not 
impair  his  right  to  charge  the  property  in  tlieir  hands,  with 
th^  payment  of  his  portion. 

•He  also  directed  the  master  to  take  an  account  of  the  num- 
ber and  value  of  the  slaves,  with  their  increase  to  the  time  of 
Buch  account ;  and  also  the  value  of  the  hire  of  the  slaves 
annually  from  the  5th  March,  1827,  up  to  the  time  of  stating 
isaid  account.  That  he  also  report  what  sum  per  annum  the 
complainant  should  pay  King  for  board,  clothing  and  educa- 
tion, with  interest  as  above.  To  inquire  which  of  the  slaves 
was  purchased  by  each  of  the  defendants,  with  the  value  of 
each  slave,  and  the  increase  of  the  females,  if  any.  That 
wie-third  part  of  the  sum  so  ascertained,  shall  constitute  the 
distributive  share  of  complainant,  subject  to  a  deduction  for 
board,  clothing,  &c.,  and  that  he  pay  the  same  to  the  guar- 
4mn  of  complainant,  if  he  be  still  in  his  non-age,  or  to  the 
leottiplainant,  if  he  be  of  full  age. 

That  when  the  sum  shall  be  ascertained,  he  shall  appor- 
tion the  same  to  the  different  defendants  who  purchased  the 
slaves,  according  to  the  value  of  the  slaves  so  purchased. 
That  he  give  each  of  them  notice  to  pay  the  same  in  thirty 
<day«,  and  on  their  failing  to  do  so,  that  execution  issue. 
■Costs  were  decreed  against  the  defendants.  .  • 

^'^  W.  P.  Chilton  and  S.  F.  Rice,  for  plaintiff  in  error,  made 
•the  followiri'g  points : 

1.  The  bill  is  multifarious,  and  joins  Dulaney  and  Wil- 
liamson purchasers  of  two  negroes,  with  McCartney  the  pur- 
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chaser  of  others,  each  of  whom  purchased  under  distinct 
judgments,  and  who  have  not  the  slightest  identity  of  inter- 
est. '  [Kennedy's  heirs  and  ex'rs  v.  Kennedy,  2  Al.  R.  6O0 ; 
Mecham  v.  Goodwin,  McKee,  et  al.  last  Term. 

2.  The  decree  is  erroneous,  as  it  directs  execution  to  issue 
upon  a  finding  of  the  master,  which  the  court  should  super- 
vise and  decide  upon.  [Farmer  v.  Arnold,  4Littel,  192,  193; 
Terrell  v.  Arnold,  ibid,  302  ;  Jarman  v.  Davis,  4  Mon.  IIS  ; 
Griffin  v.  Depew,  3  Mar.  180 ;  5  ibid,  249 ;  Payne  v.  Wal- 
lace, 6  ibid,  383.J 

3.  The  court,  by  decreeing  the, master's  report  final  in  ad- 
vance, denies  the  defendants  the  right  of  exception. 

4.  King,  the  testator,  bought  the  negroes*  in  Georgia  tinder 
an  order  of  the  court  of  ordinary  of  that  State.  He  has  the 
same  right  to  buy  there  that  he  has  here — the  common  law 
right. 

5.  The  order  of  the  orphans'  court  of  Georgia  for  the  salfe 
of  the  slaves,  however  irregular,  cannot  be  collaterally  im- 
peached, and  is  good  until  impeached  upon  a  direct  proceed- 
ing. [Doe  ex  dem.  Duval's  heirs  v.  McLosky,  1  Al.  R.  731; 
Perkins'  ex'rs  ^c.  v.  Withers,  7  Ala.  R.  855 ;  Eslava  v.  El- 
liott, adm'r,  5  ibid,  264.J 

6.  No  fraud  is  alledged  in  the  sale  to  King ;  he  bids  a  rea- 
sonable price ;  charges  himself  with  the  ainount  bid,  and 
proceeds  to  pay  ofi"  debts  due  from  the  estate  of  David  Cal- 
houn.    The  court,  before  setting  aside  the  contract,  should 

.place  him  in  statu  quo. 

7.  The  estates  of  King  and  J.  C.  Calhoun  both  having 
been  reported  insolvent,  the  creditors  of  both  estates  should 
be  made  parties,  having  a  direct  interest  in  this  fund. 

8.  The  decree  is  erroneous  as  against  the  purchasers, 
charging  them  with  the  hire  of  the  slaves  for  some  eighteen 
years  before  they  ever  had  any  thing  to  do  with  them,  and 
interest  on  the  hire. 

9.  Besides,  the  purchasers  should  have  had  the  privilege 
of  surrendering  the  slaves  and  aceounting  for  their  hire  for 
the  time  they  had  them.  ' 

■  •.  _      ' '  -    ■■  ',-. .   ■( 

A.  Wmte  and  Parsons,  contra. 
The  proof  in  this  case,  together  with  the  statute  of  Geor- 
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gia,  shows  that  King  had  na  right  to  sell  the  slaves  the  sub- 
ject of  controversy.  [f*Fince's  Dig.  233,  234,  <§.  2.]  The 
proof  shows  conclusively  that  there  was  no  need  of  selling  to 
pay  the  debts,  and  the  appraisement  bill  shows  that  an  equal 
division  of  the  slaves  could  have  been  made,  each  of  them 
being  ehtitled  to  an  equal  share.  [See  Prince's  Digest,  233, 
^42.]    ^  '  •  '■'■      '        ;  ■■  •    ; 

The  court  of  ordinary  had  no  jurisdiction.  No  notice  was 
given  to  the  distributees  or  their  guardians,  as  required  by 
law.     [Prince's  Digest,  233,  234.] 

The  records  of  a  court  of  limited  jurisdiction  should  show 
every  necessary  to  the  validity  of  its  sentences.  [Lester  v. 
Vivian,  and  others,  8  Por.  375.]  :  - 

Executors  and  administrators,  in  making  Sales  of  property, 
must  strictly  comply  with  all  statutory  provisions  on  the  sub- 
ject, and  unless  every  essential  direction  is  complied  with, 
all  whose  interests  are  affected  will  not  be  pr6cluded  thereby. 
[Ventress  v.  Smith,  10  Porter,  175;  Monroe  v.  James,  4 
Munford,  200 ;  Knox,  et  al.  v.  Jenks,  7  Mass.  492;  Wiley 
and  Gayle  v.  White  and  Lester,  3  S.  &  P.  3  58.]  And  al- 
though this  rule  may  be  somewhat  relaxed,  as  in  the  cases 
of  Wyman  v.  Campbell,  6  Por.  219 ;  Couch  and  Robinson 
V.  Campbell,  and  others,  ibid,  262 ;  Doe  ex  dera.  Duval's 
heirs  v.  McLoskey,  1  Ala.  Rep.  N.  S.  708,  and  in  case  of 
Jennings  v.  Jenkins'  adm'rs,  9  Ala.  Rep.  285,  in  favor  of 
bona  fide  purchasers ;  yet  it  is  conceded  it  will  operate  with 
full  force  against  an  administrator  who  is  a  purchaser  at  his 
o<wn  sale. 

*»^  An  administrator  is  held  to  the  utmost  fairness  in  purcha- 
ses'at  his  own  sale,  and  as  a  sequence  must  sell  with  a  view 
to  "the  interests  of  his  cestui  que  trusts  and  not  his  own. 
[McLane  v.  Spence,  6  Ala.  Rep.  894.] 

The  common  law  is  in  force  in  Georgia,  except  when 
changed  or  abrogated  by  the  Legislature.  [Prince's  Digest, 
570,  <§>  3.]  <§>  1.  And  in  the  absence  of  proof  to  the  contrary, 
will  be  presumed  to  be  the  rule  of  decision  in  a  sister  State. 
[Mims  V.  Bank  of  Geo.  2  Ala.  Rep.  204 ;  Shephard  v.  Na- 
bors,  6  Ala.  Rep.  631.]  And  by  the  common  law  an  admin- 
istrator or  exfecutor  could  not  purchase  at  his  own  sale.  [Ex 
parte  James,  8  Vesey,   347;  Lister  v.   Lister.  6  Vesey,  631; 
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ex  parte  Bennett,  10  Vesey,  393;  Whale  v.  Booth, '7  Term 
Rep.  note  a ;  McLeod  v.  Drummond,  17  Vesey,  168  ;  Camp- 
bell V.  Walker,  .5  Vesey,  680.]      • 

The  chancery  court  of  this  State  has  jurisdiction  though 
administration  was  taken  out  in  Georgia.  [Calhoun,  by  his 
next  friend,  v.  King,  and  others,  5  Ala.  R.  523;  Williamson 
V.  Branch  Bank  at  Mobile,  7  Ala.  Rep.  906  ;  Julian,  and  oth- 
ers, V.  Reynolds,  and  others,  8  Ala.  Rep.  680.] 

Complainant  is  entitled  to  an  equal  share  in  the  6state 
with  his  mother  and  brother.  [Prince's  Digest,  233,  §  42, 
sec.  5.] 

Complainant's  demand  by  the  laws  of  Georgia  would  be 
entitled  to  satisfaction  before  any  other  debt  of  King  out  of 
the  proceeds  of  his  estate.     [Prince's  Dig.  233,  §  41,  sec.  5.] 

Distribution  of  an  estate  must  be  had  according  to  the  law 
of  the  place  where  the  administration  was  granted,  and  the 
payment  of  debts  made  in  the  same  manner  as  though  the 
remedy  was  sought  at  the  place  of  appointment.  [McNama- 
ra  V.  Duzer,  7  Paige's  Rep.  239.] 

The  objections  to  the  depositions  should  have  been  brought 
up  by  a  motion  to  suppress,  and  upon  notice,  [Barbour's 
Ch.  Pr.  vol.  1,  316,]  and  is  not  revisable.  [CuUum  v.  Smith 
and  Conklin,  6  Ala.  Rep.  626.] 

As  to  when  and  what  interest  an  administrator  or  executor 
is  chargeable  with,  see  T.  4*  J.  Kirkman;  andoth'ers,  v.  Varli 
leer,  7  Ala.  Rep.  230,  231;  Cranberry  v.  Cranberry,  1  Wash. 
246 ;  Cavendish  v.  Fleming,  3  Munford,  198 ;  Beeson  v. 
Bruce,  4  Dess.  463.]  "        \ 

ORMOND,  J. — The  principal  question  in  the  cause  is, 
whether  William  King,  the  administrator  of  David  Calhoun, 
in  the  State  of  Georgia,  acquired  a  title  to  the  slaves,  Mike,. 
Candice  and  their  children,  by  his  purchase  at  his  own  sale, 
made  in  that  State  in  the  year  1828.  If  the  sale  was  whol- 
ly unauthorized,  th6  purchase  by  him  was  a  "nullity  ;  but  if 
the  court  of  ordinary,  in  Georgia,  had  jurisdiction  of  the  sub- 
ject, and  could  therefore  have  directed  the  sale  of  the  slaves, 
no  matter  how  irregular  its  action  may  have  been,  ihe  pro- 
ceeding is  not  void,  but  Voidable  merely,  and  the  title  ac- 
quired by  a  purchaser  at  such  an  irregular  sale,  will  be  good 
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until  the  order  is  reversed  by  a  direct  proceeding,  having  that 
for  i-ts  object.  The  law  was  so  held  by  this  court,  on  great 
consideration,  in  the  case  of  Campbell  v.  Wyman,  6  Porter, 
219,  and  Couch  v.  Robinson  and  Campbell,  ib.  262.  The 
principles  there  determined,  have  been  repeatedly  recognized 
^ince,  and  must  now  be  considered  the  settled  law  of  this 
court. 

To  ascertain  whether  the  court  of  ordinary  in  Georgia,  ac- 
quired jurisdiction,  we  must  look  to  the  statute  conferring 
the  power,  which  is  as  follows:  "No  administrator  shall  be 
allowed  to  sell  any  slave  or  slaves,  belonging  to  the  estate  of 
his  intestate,  but  where  the  other  personal  estate,  together 
with  the  hire  of  each  slave,  or  slaves  for  twelve  months,  shall 
be  insufficient  to  discharge  the  debts  due  by  the  'estate  ;  or 
where  one  or  more  slaves  shall  be  subject  to  distribution,  and 
an  equal  division  thereof  cannot  be  made  in  kind,  it  shall  be 
lawful  for  the  court  of  ordinary,  by  which  administration  was 
granted,  to  direct  the  sale  of  such  slave  or  slaves.  Provided 
always,  that  such  distributee,  or  his,  her,  or  their  guardian, 
shall  receive  twenty  days  notice  in  writing,  previous,  to  the 
granting  of  such  order,  to  show  cause  if  any  he  or  they  can, 
against  such  sale."     [Prince's  Dig.  234,  <§>  45.] 

We  are  not  advised  of  any  authoritative  exposition  by  the 
courts  of  Georgia  upon  this  statute,  but  it  is  obvious  that 
these  courts,  as  the  orphans'  court  in  this  State,  are  courts 
of  special,  and  limited  jurisdiction.  >  The  source  of  their 
power  is  found  in  the  acts  of  the  legislature  creating  them. 
Prom  the  authority  there  conferred,  they  derive  their  juris- 
diction, and  if  no  warrant  can  there  be  found  for  their  acts, 
they  are  coram  non  judice. 

It  is  evident  the  statute  just  cited,  did  not  confer  on  the 
court  of  ordinary  the  right  to  direct  the  sale  of  slaves,  as  in 
its  discretion  it  might  think  proper ;  nor  did  it  have  such 
'figp'^j  as  an  incident  of  granting  letters  of  administration, 
but  only  in  two  contingencies — where  the  other  personal 
property,  together  with  the  hire  of  the  slaves  for  a  year,  was 
insufficient  for  the  payment  of  the  debts  of  the  deceased,  or 
when  aj  equal  division  could  not  be  made  in  kind  among 
the  distributees.  As  these  are  facts  which  the  court  could 
jiot  judicially  know,  it  necessarily  follows,  that  it  must  act 
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upon  the  representation  of  the  administrator,  or  of  the  dis- 
tributees, or  some  of  them,  and  this  representation  is  its  au- 
thority for  entering  upon  an  investigation  of  the  facts,  which 
may  result  in  its  judgment,  that  a  sale  is  necessary,  evidenc- 
ed by  its  order,  or  decree  directing  a  sale  to  be  made.  Unless 
the  record  discloses  that  a  representation  of  t|iia  facts  was 
made,  by  some  one  authorized  to  make  it,,  the  court  was 
without  jurisdiction,  and  could  not  entei*  upon  the  inquiry,, 
whether  a  sale  was  necessary ;  for  no  principle  is  better  set-' 
tied,  than  that  the  jurisdiction  of  every  court  of  special,  and 
limited  jurisdiction,  must  appear  on  the  face  of  the  proceed- 
ings. [Talliaferro  v.  Basset,  3  Ala.  R.  670,  and  cases  there 
cited.]  Th«  argument  urged,  that  we  must  presume  those 
things  to  have  been  done,  without  which  the  court  of  ordi- 
nary could  not  have  directed  the  sale  of  the  slaves,  is  at  war 
with  the  entire  current  of  authority,  and  would  confound  all 
the  distinctions,  between  courts  of  general  and  those  of  limit- 
ed jurisdiction. 

■If  it  appeared  from  the  record,  that  a  petition  had  been 
filed,  either  by  one  being  found-in  the  record,  or  the  recital 
of  the  record,  that  the  necessary  representation  had  been 
made,  every  presumption  in  favor  of  the  correct  action  of  the 
court  would  be  proper,  when  its  judgment  came  collaterally 
in  question ;  but  we  cannot  presume  the  power  of  the  court 
to  act ;  that  must  appear  from  the  record  itself. 

From  the  record  it  appears,  that*  Maf  tha  M.  Calhoun,  and 
William  King,  were  appointed  administrators  of  the  estate  of 
David  Calhoun,  at  the  March  term,  1827,  of  the  court  of  or- 
dinary for  Franklin  county,  Georgia,  and  executed  their 
bond  as  such,  and  at  the  same  term  of  the  court,  the  follow- 
ing order  was  made :  "  It  is  ordered  by  the  court,  that  the 
administrator  of  David  Calhoun  proceed  to  sell,  al^er  adver- 
tising the  sdme  according  to  law,  the  following  negroes  ^^.e- 
longing  to  said  estate,  to  wit :  Mike,  Candice,  and  her  t^«e 
children,  Mike,  Green,  and  Isaac."  There  is  then  nothmg 
shown  upon  this  record,  that  the  court  had  power  to  make  this 
order,  but  it  appears  to  have  been  considered  by  the  court  as 
an  ordinary  act  of  power,  flowing  from  the  grant  of  letters  of 
administration.  There  is  no  citation  to  the  heirs,  or  any 
evidence  furnished  by  the  recordj  that  the  court  entered  up- 
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on  the  inquiry,  if  we  could  presume  the  proper  representation 
to  have  been  made,  whether  a  sale  was  necessary  and  pro- 
per. 

This  statute  of  the  State  of  Georgia,  appears  to  be  entire- 
ly analagous  to  the  statutes  of  this  State,  autl\orizing  the  or- 
phans' court  to  order  a  sale  of  land,  for  the  purpose  of  pay- 
ing debts,  or  for  more  equal  distribution  among  the  heirs. 
Our  statutes  provide  that  this  may  be  done,  on  the  petition 
•of  the  administrator,  and  citation  to  the  heirs;  or  when  com- 
missioners appointed  to  make  division,  return  that  such  di- 
vision cannot  be  fairly  and  equitably  made.  In  expounding 
these  statutes,  it  has  been  held,  that  the  jurisdiction  of  the 
couft  attached,  when  it  acts  upon  the  petition  of  the  admin- 
istrator and  directs  citation  to  the  heirs— or  when  the  court 
assumes  to  act  upon  such  petition,  reciting  it,  or  upon  the  re- 
port of  commissioners,  that  an  equitable  division  cannot  be 
made.  [Campbell  v.  Wyman,  and  Couch  &  Robinson  v. 
Campbell  supra,  and  Duval's  Heirs  v.  McLoskey,  1  Ala.  R. 
730 ;  see  also,  Thompson  v.  Tolmie,  2  Peters,  157,  and  Mc- 
Pherson  v.  Cunliffe,  11  S.  &  R.  429.] 

Our  conclusion  is,  that  as  it  does  not  appear,  that  the  court 
of  ordinary  had  jurisdiction  to  order  a  sale  of  these  slaves, 
the  administrator  acquired  no  title  by  his  purchase,  but  that 
they  still  remain  the  property  of  his  intestate.  This  renders 
it  unnecessary  to  inquire,  what  would  be  the  effect  under  the 
law  of  Georgia,  of  an  administrator  purchasing  at  his  own 
sale. 

This  was  also  the  conclusion  of  Ihe  chancellor,  and  he 
correctly  considered  that  these  slaves  and  their  increase  were 
still  liable  to  the  distributive  share  of  the  complainant  in  his 
father's  estate.  To  ascertain  which,  an  account  was  necessa- 
ry, and  must  be  taken,  of  the  administration  of  King,  upon 
Calhoun's  estate  ;  one  third  part  of  the  sum  remaining  in  his 
hands  for  distribution  being  the  distributive  share  of  the  com- 
plainant, subject  to  a  deduction  for  all  proper  expenses  in- 
curred by  King,  in  boarding,  clothing,  and  educating  him. 

The  defendants,  purchasers  from  King  pending  this  liti- 
gation, and  having  also  express  notice  of  the  complainant's 
demand,  are  in  no  better  condition  than  King ;  but,  in  our 
opinion,  the  chancellor  erred  in  referring  it  to  the  master,  to 
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ascertain  after  the  account  was  taken,  what  sum  each  of  these 
defendants  should  p^y,  and  after  nlaking  demand  of  them, 
to  issue  execution  for  the  arnount  if  not  paid.  This  was  er- 
roneous, because  it  deprived  the  defendants  of  the  right  of 
excepting  to  the  account- stated  by  the  master,  and  to  the  ap- 
portionment made  by  him,  among  the  several  defendants,  of 
the  gross  amount  found  due  from  King  to  the  complainant. 
These  acts  \\rere  not  ministerial  merely,  they  involved  the 
exercise  of  judicial  power,  and  therefore  the  defendants  could 
not  be  deprived  of  their  right  of  exception,  and  appeal  to  the 
chancellor. 

The  bill  is  not  multifarious.  As  to  the  claim  set  up  in 
the  bill  to  the  distributive  share  of  J.  C.  Calhoun,  it  is  suffi- 
cient to  say,  that  Spence  was  the  administrator  both  of  the 
estates  of  King  and  J.  C.  Calhoun,  and  that  •  these  estates 
were  so  blended  together,  that  they  could  not  well  have  been 
separately  considered,  and  all  the  defendants,  as  purchasers 
of  the  slaves  as  the  property  of  King,  were  equally  interest- 
ed in  both  estates,  as  it  respects  the  complainant's  demand. 
The  defendants  having  purchased  the  slaves  as  the  property 
of  King,  have  a  common  interest  in  resisting  the  complain- 
ant's eguity.  It  is  no  objection  that  they  purchased  under 
different  judgments,  as  it  is  not  necessary  that  their  interest 
should  be  joint.  It  is  sufficient  that  they  have  an  interest 
which  is  common  to,  or  concerns  them  all.  [P.  &  M.  Bank 
V.  Walker,  7  Ala.  R.  950.]  Besides  it  was  proper  to  unit© 
them  all,  that  the  loss  might  be  properly  apportioned  among 
them. 

It  is  proper  to  remark,  to  prevent  misapprehension,  that 
all  questions  relating  to  the  account,  and  the  principles  upon 
which  it  should  be  stated,  are  designedly  left  open.  Let  the 
decree  be  reversed,  and  the  cause  remanded  for  farther  pro- 
ceedings. _    ■ 

16 
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WESTMORELAND,  by  his  guardian,  &c.  v.  HALE, 

1.  The  act  of  1819,  which  gives  a  summary  i-emedy  against  a  sheriff  and  his 
sureties,  for  the  failure  to  return  an  execution,  does  not  extend  to  an  exe- 
cution issued  on  a  decree  of  the  orphans'  court,  and  rrtade  returnable  to 
one  of  the  return  days  which  the  judge  of  the  county  court  is  required,  by 
the  act  of  1^21  to  appoint  Quere?  If  such  execution  was  returnable  to 
a  stated  term  of  the  county  court,  could  the  sheiiff  and  his  sureties  be  pro- 
ceeded against  summarily  for  a  failure  to  return  it  ? 

2.  The  act  of  1807,  which  declares  that  tlie  unsuccessful  party  shall  be  lia- 
ble for  the  costs,  applies  to*  all  cases  at  law  in  which  the  plaintiff  fails, 
whether  the  suit  is  instituted  in  theordinary  form,  or  whether  the  court  in 
which  redress  is  sought  has  jurisdiction  or  not. 

V'  Writ  of  Error  to  the  Orphans'  Court  of  Macon. 

This  was  a  proceeding  by  notice  and  motion  against  the 
defendant  in  error  for  failing  to  return  a  writ  of  fieri  facias 
placed  in  his  hands,  as  the  sheriff  of  Montgomery.  The  no- 
tice describes  the  execution  with  particularity,  as  to  the  date, 
amount,  parties,  &,c,;  states  that  on  the  2lst  December,  1845, 
it  was  delivered  to  the  defendant,  and  returnable  on  the 
second  Monday  in  January ;  and  indicates  that  the  motion 
will  be  made  under  the  act  of  1819.  Upon  the  case  coming 
before  the  court  pursuant  to  the  notice,  the  defendant  moved 
to  dismiss  the  proceeding  for  want  of  jurisdiction  ;  the  mo- 
tion was  accordingly  granted,  and  judgment  rendered  against 
the  plaintiff  for  costs.  , 

J.  W,  Prtor,  for  the  plaintiff  in  error,  insisted  that  the  ju- 
risdiction of  the  orphans'  court- was  maintainable  from  the 
different  statutes  regulating  the  duties  of  sheriffs.  All  per- 
sons who  recover  any  debt,  damages,  or  costs,  by  judgment 
of  any  court,  may  enforce  the  collection  hy  fieri  facias.  [CI. 
Dig.  199,  •§>  1.]  Orphans'  courts  are  courts  of  record,  and 
their  decrees  have  the  force  and  effect  of  judgments,  on  which 
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execution  may  issue.  [Clay's  Pig.  300,  §  21.]  Such  exe- 
cutions, like  all  olhers  must  go  into  the  sheriff 's  hands,  who 
must  obey  their  mandate.  [Clay's  Dig.  305,  <§.  43 ;  336,  <§» 
131.]  And  for  his  neglect  to  do  so,  may  be  ruled  as  in  oth- 
er cases.  [Clay's  Dig.  206,  §  22.]  Constables  are  subject  to 
the  proceeding  by  notice  for  official  neglect;  [Clay's  Dig. 
219,  <§>  87.]  So  are  sheriffs  who  fail  to  return  executions 
for  costs  from  the  supreme  court.  The  entire  scope  of  le- 
gislation upon  this  subject  shows,  that  the  present  case  comes 
within  the  act  of  1819.  [15  Mass.  Rep.  206  ;  Minor's  Rep. 
48 ;  1  Stew.  Rep.  63 ;  Ld.  Raym.  Rep.  1028 ;  1  Pet.  Rep. 
46 ;  1  Dall.  Rep.  136  ;  5  Humph.  Rep.  379 ;  8  Ala.  R.  179  ; 
Clay's  l^ig.  296,  §  1  ;  297,  §  4.]  .-  ,  ■  .  ,. 

J.  E.  Belser  and  J.  A.  Elmore,  for  the  defendants  in  er- 
ror contended,  that  a  rule  against  a  sheriff  for  failing  to  re- 
turn an  execution  to  the  orphans'  court  cannot  be  supported, 
under  the  act  of  1819.  [Clay's  Dig.  206,  <§>  23.]  That  is  a 
court  of  special  and  limited  jurisdiction,  and  can  only  exer- 
cise such  power  as  is  conferred  by  statute.  [2  Har.  &  G.  R. 
120  ;  3  Ala.  Rep.  674  ;  1  Saund.  Rep.  97  ;  1  Johns.  R.  20, 
228 ;  4  Cranch's  ^ep.  75 ;  Minor's  Rep.  143 ;  2  Ala.  Rep. 
646  ;  4  Id.  755.]  Neither  the  letter  or  spirit  ofa  statute  con- 
sidered singly,  can  confer  jurisdiction,  or  impose  a  penalty  or 
forfeiture — both  must  concur,  and  express  words  are  neces- 
sary. [6  Bac.  Ab.  384,  388,  392;  19  Vin.  Ab.  514,  §  33, 
516,  §  52;  Strange's  Rep.  260;  11  Coke  Rep.  65;  Dwarris 
on  Sta.  69;  2  Johns.  Rep.  379;  1  Mass.  Rep.  167-;  3Caine's 
Rep.  259 ;  8  Porter's  Rep.  564  ;  4  Ala.  Rep.  344 ;  6  Id.  625 ; 
8  Id.  517,  655.]  The  remedy  agamst  sheriffs,  by  the  act  of 
1819,  is  cumulative,  and  will  lie  only  where  it  is  expressly 
given.  [6  Bac.  Ab.  393  ;  4  T.-  Rep.  116  ;  5  Stew.  ^  P.  R. 
446  ;  1  Ala.  Rep.  227 ;  3  Id.  361,  239,  421,  465;  8  Id.  177, 
508  ;  19  Vin.  Ab.  503,  §  4;  512,  §  12,  13,  and  notes.] 

In  construing  a  statute  prescribing  new  remedies,  reference 
must  be  had  to  the  courts,  and  their  jurisdiction  as  exercised 
at  the  time  of  its  enactment ;  and  only  those  expressly  nam- 
ed, or  exercising  their  powers  according  to  the  course  of  the 
common  law,  can  give  effect  to  such  remedy.     [6  Coke's  R. 
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20.]  Statutes  conferring  general  powers,  or  expressed  in 
general  terms,  must  be  construed  in  reference  to  the  subject 
matter,  and  may  be  restricted  accordingly.  [Clay's  Dig.  63, 
•^  39,40;  217,  «^  80;  218,  ^  86;  <i  Ala.  Rep.  625;  8  Id. 
121.] 

The  orphans'  court  was  created  previous  to  1819,  but  its 
power  to  issue  executions  was  afterwards  conferred :  besides, 
the  mode  of  its  organization,,  procedure,  &c.  are  so  peculiar 
and  restricted,  as  to  forbid  the  conclusion  that  it  can  enter- 
tain the  present  case.  [Clay's  Dig.  300,  <^  21 ;  303,  §  31 ; 
304,  «§,  37,  42;  204,  §  14;  343,  §  166,  170;  Minor's  Rep. 
425 ;  1  Stew.  Rep.  63,  375  ;  8  Ala.  R.  121.]  It  results  from 
what  has  been  said,  that  the  case  was  properly  dismissed  at 
the  plaintiff's  cost.  [1  Pet.  Rep.  340  ;  2  Tyler's  Rep.  218  ; 
4  Johns,  Rep.  291 ;  19  Id.  39  ;  Minor's  Rep.  64 ;  Clay's  D. 
316,  §20;  1  Root  Rep.  409;  2  Bailey  Rep.  409;  4  Blackf. 
B-ep,  356.] 

COLLIER,  C.  J.— The  act  of  1807  declares,  that  "all 
persons  who  shall  recover  any  debt,"&c.  "by  the  judgment 
of  any  court  of  record  within  this  State,  may  at  their  elec- 
tion, prosecute  writs  of  Jieri  facias,^^  6lc.  [Clay's  Dig. 
199,  ^1.]  This  enactment,  though  applying  professedly  to 
all  courts  of  record,  was  limited  in  its  operation  to  those 
which  were  permitted  to  render  judgments  on  which  execu- 
tions could  issue,  and  did  not  necessarily  confer  the  power 
to  render  such  judgments,  or  in  any  manner  interfere  with 
the  previous  proceedings  in  a  cause.  The  authority  of  a 
court  to  issue  execution,  depends  upon  the  manner  of  its  or- 
ganization, and  the  extent  of  its  powers,  and  is  not  a  neces- 
sary sequence  from  the  adjudication  of  the  rights  of  parties 
before  it.  This  is  a  conclusion  well  supported,  not  only  by 
adjudged  caises,  but  by  the  legislation  of  this  State  in  respect 
to  the  orphans'  courts  By  the  act  of  1821,  it  "is  enacted,  that 
"  the  documents  and  evidence  of  all  settlements  made  with 
executors,  administrators,  and  guardians,  shall  be  carefully 
preserved  by  the  clerk  of  the  county  court,  and  the  settle- 
ment'  entered  of  record ;  which  evidence,  vouchers,  docu- 
«nents  and  settlement§  shall  be  good  evidence  in  any  suit  for 
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or  against  such  executor,  administrator  or  guardian,  and  shall 
not  be  impeached  except  for  fraud  in  obtaining  the  same." 
[Clay's  Dig.  304,  §  37.]  Here  is  a  clear  indication  that  the 
legislature  never  intended  that  an  execution  should  issue  up- 
on a  settlement  made  by  the  orphans'  court  of  the  accounts 
of  an  executor,  &c.,  although  it  is  declared  to  be  conclusive 
upon  the  rights  of  all  parties,  unless  fraud  is  shown.  And 
such  was  not  only  the  construction  in  practice,  but  it  has 
been  repeatedly  so  ruled  by  this  court."  Money  adjudged  in 
such  cases  to  be  paid  to  legatees,  distributees,  6&c.  was  not 
collected  under  an  execution  issued  upon  an  order  or  decree 
in  their  favor,  until  1830,  when  it  was  enacted  that  "all  de- 
crees made  by  the  orphans'  court  on  final  settlement  on  the 
accounts  of  executors,  administrators,  and  guardians,  shall 
have  the  force  aiid  effect  of  judgments  at  law,  ancj  execu- 
tions may  issue  thereon,"  for  the  collection  of  the  several  dis- 
tributive amounts  against  such  executor,  administrator,  or 
guardian."  It  is  further  provided,  that  when  such  distribu- 
tion is  decreed,  each  distributee,  &c.  shall,  in  case  of  person- 
al estate,  have  a  writ  of  execution  or  attachment,  or  both  j 
and  in  case  of  real  estate,  a  writ  of  habere  facias  possessio- 
nem against  the  distributee,  &c.,-  "and  the  sheriff  to  whomi 
the  writ  shall  be  directed  shall  execute  the  same  according 
to  the  command  thereof."  [Clay's  Dig.  304,  §  42  ;  305,  ^ 
43.] 

The  act  of  1821,  remodeled  the  county  court,  and  to  a 
great  extent  prescribed  the  duties  of  the  judge  thereof,  in  the 
exercise  of  jurisdiction  over  the  estates  of  deceased  persons, 
and  kindred  cases.  Among  other  things,  it  provided,  that 
he  shall  have  power  within  the  county,  to  take  the  probate 
of  wills,  &c.,  and  to  make  all  necessary  orders  for  the  issu- 
ing process,  and  other  purposes,  within  his  jurisdiction,  ac- 
cording to  such  regulations  as  are,  or  may  be,  established  by 
law  in  such  cases.  Each  judge  is  required,  by  order  in  open 
court,  to  appoint  certain  days,  not  less  thati  one  day  in  every 
period  of  each  month,  for  the  return  of  process  in  such  cases 
as  he  is  competent  to  hear  and  determine  in  vacation,  and  on 
each  return  day  shall  attend  at  the  court  house,  or  place  ap- 
pointed for  holding  the  county  court,  to  determine  such  ca- 
uses.    All  process  issued  in  such  cases  shall  be  returnable,  to 
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the  next  return  day,  or  if  the  party  applying  therefor  shall  so 
require,  to  some  other  return  day,  or  stated  session,  ^. 
"  The  clerk  of  the  court  and  sheriff  shall  attend  the  sittings 
of  the  judge  on  return  days,  as  well  as  at  the  stated  sessions." 
[Clay's  Dig.  303,  §  31.]  This  statute  does  not  confer  upon 
the  judge  of  the  county  court  authority  to  dispose  of  all  ca- 
ses pertaining  to  the  orphans'  court,  at  a  return  day  to  beap^ 
pointed  by  hnn ;  but  he  is  then  only  to  act  upon  such  mat- 
ters as  he  is  competent  to  hear  and  determine  in  vacation, 
and  only  process  in  such  cases  shall  be  then  returnable. 

In  the  case  at  bar,  the  execution  was  made  returnable  to 
the  orphans'  court  on  a  day  appointed  by  the  judge  for  the 
return  of  process  ;  and  the  notice  of  the  motion  for  failing  to 
return  it,  was  also  returnable  on  one  of  these  days.  The  ques- 
tions nojvr»raised  upon  the  execution  and  motion,  are,  whether 
the  former  is  not  a  nullity,  or  if  not,  whether  the  latter  can 
be  supported.  It  is  indicated  by  the  notice  that  the  proceed- 
ing was  instituted  under  the  act  of  1819,  for  the  failure  to 
return  the  execution.  That  enactment,  as  subsequently  a- 
mended,  provides,  that  if  a  sherifl'  shall  fail  lo  return  an  exe- 
cution to  the  clerk's  office  from  which  it  shall  issue,  at  least 
three  days  previous  to  the  term  of  the  court  to  which  it  shall 
be  returnable,  the  person  aggrieved  shall  move  against  such 
delinquent  sheriff,  and  have  judgment  against  him  and  his 
sureties,  &,c  [Clay's  Dig.  205,  <§>  21;  206,  §22;  336,  ^ 
131.] 

From  this  notice  of  the  legislation  upon  the  subject,  it  is 
sufficiently  apparent  that  the. orphans'  court  was  not  autho- 
rized to  issue  an  execution  upon  its  decrees,  until  the  act  of 
1830  was  passed,  and  it  is  therefore  argued,  that  as  it  is  a 
court  of  special  and  limited  jurisdiction,  the  act  of  1819  can- 
not, by  construction,  apply  to  such  executions.  Waiving  the 
consideration  of  this  argument  in  the  form  in  which  it  is  pre- 
sented, we  may  concede  that  it  is  not ,  perfectly  clear  tfiat  an 
execution  issued  from  the  orphans'  court,  should  be  returned 
to  one  of  the  return  days  appointed  by  the  judge  thereof. 
These  return  days,  as  we  have  seen,  are  directed  by  the  act 
of  1821,  to  be  appointed  for  the  return  of  process  in  such  ca- 
ses as  he  is  competent  to  hear  and  determine  in  vacation. 
Can  these  return  days  be  regarded  as  so  many  terms  of  the 
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orphans'  court,  or  is  not  the  "  stated  session"  to  which  such 
process  may  he  returnable^  the  time  of  holding  the  county 
court  which  the  -legislature  has  prescribed  ?  Again :  The 
act  of  1819  contemplates  an  execution  Returnable  to  a  term 
of  the  court  from  which  it  issued,  and  as  it  is  highly  penal, 
can  the  extraordinary  remedy  which  it  gives  be  applied  to 
one  which  is  directed  to  be  returned  in  vacation  ?  We  make 
these  inquiries,  as  they  have  been  suggested  by  the  argu- 
ment of  another  case  at  this  term,  and  leave  them  for  future 
consideration. 

Conceding  that  the  execution  in  the  case  before  us  was 
regular,  and  that  it  was  the  duty  of  the  sheriff  to  obey  its 
mandates,  and  we  think  the  orphans'  court  rightly  repudiated 
the  motion.  There  is  certainly  no  statute  which  authorizes 
that  court  to  entertain  an  action  prosecuted  in  the  ordinary 
form  against  an  officer  for  disobedience  to  its  order,  or  any 
other  cause;  and  its  jurisdittion  of  the  proceeding  in  ques- 
tion can  only  be  supported  by  an  unwarrantable  construction 
of  the  statutes  we  have  noticed.  Such  an  exercise  of  power 
does  not  come  within  the  appropriate  jurisdiction  of  an  or- 
phans' court.  The  trial  of  an  issue  in  such  a  proceeding  does  \ 
not  involve  a  question  affecting  the  duties  and  liabilities  of 
executors,  administrators  or  guardians,  but  is  independent  of 
and  disconnected  with  them.  The  form  of  the  judgment  as- 
sumes as  its  basis  a  neglect  of  official  duty,  and  is  not  only 
for  the  amount  of  the  execution,  but  for  damages  in  addition; 
and  this  without  reference  to  the  solvency  of  the  defendant 
in  execution.  If  the  party  in  whose  favor  a  decree  of  the 
orphans'  court  is  rendered,  would  avail  himself  of  the  sum- 
mary remedy  against  sheriffs,  &c.,  he  should  cause  his  exe- 
cution to  be  returned  to  a  stated  term  of  the  county  court. 
We  will  not  say  that  the  sheriff  would  even  then  be  charge- 
able for  a  neglect  to  return  it — that  question  is  not  necessa- 
rily presented  ;  but  we  are  satisfied  that  an  execution  re- 
turnable to  a  return  day  appointed  by  the  act  of  1821,  is  not 
embraced  by  the  statute  of  1819.  This  latter  enactment,  as  we 
have  said,  is  highly  penal,  and  cannot  be  extended  by  con- 
struction— the  orphans'  court  is  one  of  special  and  limited 
powers,  which  are  defined  by  the  legislature — none  of  which, 
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expressly  or  by  necessary  implication,  confer  the  jurisdiction 
which  that  court  is  called  on  to  exercise  in  this  case. 

Whether^  if  the  execution  is  regular,  the  orphans'  couv^ 
could  not  coerce  its  return  by  attachment,  or  whether  an  ac- 
tion would  not  lie  in  the  proper  tribunal  for  the  sheri^'s  neg- 
lect, are  questions  not  now  presented. 

We  need  not  inquire  whether  this  case  comes  within  the 
letter  of  the  act  of  1807,  which  makes  the  unsuccessful  par- 
ty liable' for  costs.  [Clay's  Dig.  316,  §  20.]  That  statute 
has  been  practically  and  judicially  applied  to  all  cases  at  law 
in  which  the  actor  is  unsuccessful,  whether  the  suit  be  insti- 
tuted by  writ  in  the  ordinary  form,  or  whether  the  court  has 
*  jurisdiction  to  give  the  redress  sought,  if  the  case  be  support- 
ed by  proof.  It  therefore  results  from  what  has  been  said, 
that  the  judgment  of  the  orphans'  court  must  be  affirmed. 


WILKINSON  V.  ALLEN,  et  al. 

l*To  a  scL  fa.  against  an  heir  and  devisee  seeking  to  subject  descended  or 
devised  lands  to  the  payment  of  a  judgment  against  the  ancestor,  it  is  a 
good  plea  that  no  lands  have  descended,  &c. 

2.  In  a  sci.  fa.  against  an  executrix  and  heir  or  devisee,  the  former  cannot  be 
made  responsible  to  a  judgment  to  be  levied  of  the  goods  and  chattels  in 
her  hands  to  be  administered ;  and  a  replication  by  way  of  new  assign- 
ment charging  her  in  that  character,  is  a  departure  fix)m  the  sd.  fa.  and 
may  properly  be  stricken  out. 

3.  Under  an  issue  formed  on  the  plea  of  the  heir,  &c.  that  no  lands  descen- 
ded, &c.  the  onus  rests  with  the  plaintiff  to  show  the  particular  lands 
sought  to  be  charged ;  and  a  devise  of  all  lands  in  a  will  is  no  proof  that 
any  descended  or  were  devised. 

.    Writ  of  Error  to  the  Circuit  Court  of  Tuskaloosa. 

This  is  a  proceeding  by  sd.  fa.  at  the  suit  of  Wilkinson 
against  Mary  L.  Allen  as  executrix,  and  J.  N.  Allen  as  devi- 
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see,  of  W.  B.  A^en,  to  have  execution  against  ,the  lands  de- 
vised in  satisfaction  of  a  judgment  recovered  against  Allen  in 
his  lifetime. 

The  plaintiff  filed  a  suggestion  in  the  clerk's  qffice,  setting 
out  the  judgment  obtained  in  the  lifetime  of  Allen,  and  as- 
serting that  since  its  recovery  Allen  had  died,  leaving  all  his 
real  and  personal  estate  (except  certain  bequests)  to  his  wif?, 
Mary  L.  Allen,  and  his  son,  J.  N.  Allen,  appointing  the  said 
Mary  L.  and  one  Henry  his  executors.  That  said  Mary  hav- 
ing proved  the  will  and  taken  on  herself  the  administration  of 
said  estate,  she  failed  to  make  application  to  the  proper  court 
for  the  sale  of  the  real  estate  descended  as  aforesaid ;  and 
§aje  of  the  same  or  of  some  part  thereof  being  necessary  to 
satisfy  the  plaintiff's  judgment,  he  therefore  prayed  a  sci.fa. 
against  the  said  Mary  and  J.  N..  Allen,  returnable,  &.c.^  for 
them  then  and  there  to  show  cause  why  he  should  not  have 
execution  of  the  said  real  estate. 

,A  sci.  fa.  was  thereupon  issued  confprming  substantially 
to  the  suggestion,  and  this  was  returned  executed  on  both 
defendants. 

The  plaintiff  obtained  leave  to  amend  his  sd.  fa.  by  in- 
serting therein  a  description  of  the  lands  descended,  but  no 
amendment  seems  to  have  been  made. 

The  defendants  then  pleaded  as  follows:  .  .  , . ,. 

By  way  of  protestation,  say  that  the  said  W.  B.  Allen  was 
not  at  the  time  of  his  death  seized  and  possessed  of  any  lands 
whatsoever,  or  of  any  real  estate  whatever  which  was  devised 
by  him  or  which  descended  to  his  heirs  at  law,  and.  of  this 
they  put  themselves  on  the  country. 

This  plea  was  verified  by  the  oath  of  one  of  the  defend- 
ants. The  plaintiff  demurred,  but  his  demurrer  was  over- 
ruled. 

He  then  replied  by  asserting  that  the  lands  which  belonged 
to  the  estate  oif  said  W.  B.  Allen  have  descended  to  the  said 
J.  N.  Allen,  and  of  this  he  put  himself  on  the  country.  He 
also  as  to  the  plea  of  the  said  Mary  said  precludi  non,  be- 
cause he  commenced  his  action  by  sd.  fa.  against  her  as  ex- 
ecutrix of  the  last  will  and  testament  of  W.  B.  Allen  and 
said  J.  N.,  the  heir  of  said  W.  B.  A.,  not  against  the  real  es- 
17 
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^  tate  alone  of  the  said  deceased  mentioned  i»  the  ptea  of  the 
defendants,  but  also  to  ^recover  the  amount  of  his  said  judg- 
ment, with  costs  and  interest,  which  the  said  Mary,  as  exec- 
utrix, was  and  is  bound  to  pay  out  of  the  moneys  and  assets 
belonging  to  the  estate  of  the  ssiid  W.  B.  A.,  and  this  the  said 
plaintiff  is  ready  to  verify;  wherefore,  inasmuch  as  the  said 
Mary  has  not  answered  the  said  complaint  of  the  plaintiff  as 
-to  the  moneys  and  assets  which  have  come  to  her  hands  to 
be  administered,  and  as  newly  assigned  as  aforesaid,  he  prays 
judgment,  &c. 

This  latter  plea  or  new  assignment  was  stricken  out  by 
the  court  on  the  defendants'  motion. 

At  the  trial  of  the  issue  the  plaintiff  insisted  it  rested  with 
the  defendant  to  prove  that  no  lands  had  descended,  but  the 
court  ruled  the  onus  was  with  the  plaintiff. 

The  plaintiff  then  read  in  evidence  the  will  of  Allen, 
which  coiltains  this  clause :  "I  devise  and  bequeath  all  my 
estate,  both  real  and  personal,  to  my  wife,  Mary  L,  and  my 
son,  Joseph  N,  share  and  share  alike,  to  be  equally  divided 
between  them."  There  being  no  other  proof  on  either  side, 
the  court  charged  the  jury,  the  defendant,  J.  N.  Allen,  was 
not  bound  to  prove  the  averment  iri  his  plea,  that  no  lands 
had  descended  to  him,  and  that  if  there  was  no  proof  before 
them  other  than  the  will  of  Allen,  they  must  find  for  the  de- 
fendants.    :''  -'"-^'•'   ;"-^'^  .V  •    ;    '  ■'  . 

The  plsiintiff  excepted  to  this  charge,  and  here  assigns  that 
the  tircuit  court  erred — 

"^'  1.  In  overruling  the  J)laintiff 's  demurrer  to  the  defendants' 
plea. 

2.  In  striking  out  the  new  assignment  as  to  the  executrix. 

3.  In  the  rulings  and  charge  at  the  trial. 

'^  Clyde,  for  the  plaintiff  in  error,  insisted — 

1.  The  defendants'  plea  is  bad.  It  should  state  that  no 
lands  have  come  to  the  possession  of  the  heirs,  belonging  to 
the  estate,  since  the  date  of  the  judgment.  It  is  vague  and 
uncertain  in  terms,  and  is  not  an  answer  to  the  suggestion. 

2.  The  new  assignment  was  well  pleaded.  It  usually  oc- 
curs in  actions  of  trespass  or  replevin  ;  but  it  may  be  used  in 
any  form  of  action,  whether  ex  delictu  or  ex  contractu.     [2 
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Saund.  PI.  and  Ev.  683 ;  Steph.  PI.  244 ;  1  Chit.  PI.  659 ; 
ib.  127,  521;   1  Price,  23.] 

The  administrator  is  made  a  party,  "  obviously  for  the 
purpose  of  enabling  him  to  show  whether  the  estate  is  insol- 
vent."    [5  A.  R.  504;  Clay's  Dig.  197,  <§.  27.] 

3.  In  general,  it  is  necessary  for  a  party  who  brings  an 
action,  to  prove  all  the  material  facts  which  he  alledges  in 
support  of  his  claim ;  yet,  where  the  defendant  pleads  a  fact 
within  his  own  knowledge,  in  discharge  of  himself,  and  the 
plaintiff  still  insists  on  the  defendant's  liability,  alledging  the 
same  fact  in  his  replication ;  there  the  burthen  of  the  proof 
lies  on  the  defendant,  not  uppn  the  plaintiff.  [1  PhiL  Ev. 
199.] 

If  a  particular  fact,  lie  more  particularly  within  the  cogni- 
zance of  one  party,  that  party  must  prove  jt  though  a  nega- 
tive. [1  Saund.  Pi.  ^  Ev.  491;  1  Phil.  Ev.  198,  and  note 
2,  and  authorities  there  cited.     [1  Stark.  E.  363.] 

It  is  sufficient  to  pro,ve  a  fact  from  which  the  rest  of  the 
affirmative  allegation,  in  the  absence  of  any  other  evidence, 
is  a  presumable  consequence.     [1  Stark.  Ev.  363. j 

'  -.  ■ .     ,         ,■  f  . .     ■    •,■'■■,,- 

Cochran,  contra.   ,  .  -,  .  "-iHh-.         ' 

GOLDTHWAITE,  J.— 1.  We  shall  waive  any  conside- 
ration here  whether  the  statute  on  which  this  proceeding 
seems  to  be  founded  extends  to  devisees  as  well  as  heirs,  and 
confine  our  examination  to  the  precise  questions  presented 
en  the  record.  It  is  insisted  the  plea  of  the  defendants  is 
bad,  for  the  reason  that  it  omits  to  assert  that  no  lands  have 
come  to  the  possession  of  the  heir — assuming  that  J.  N.  Al- 
len is  attempted' to  be  charged  in  that  character.  We  under- 
stand the  plea  as  directly  asserting  this  fact,  and  something 
more,  where  it  is  said  that  no  lands  descended  to  the  party 
or,  were  devised  to  him.  These  assertions  would  not  accord 
with  truth,  if  the  party  was  possessed  of  lands  in  his  character 
of  heir  or  devisee.  We  think  there  was  no  error  in  over- 
ruling the  demurrer. 

2.  The  next  question  is  that  which  arises  out  of  the  dispo- 
sition made  of  what  is  called  the  new  assignment  as  to  the 
executrix.     A  new  assignment  sometimes  becomes  necessary 
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^»*f  when  the  allegations  of  the  declaration  are  so  general  th^t 
two  or  more  causes  of  action  can  be  given  in  evidence  under 
it ;  when  the  defendant  has  a  sufficient  defence  as  to  one  of 
such  causes  and  pleads  it,  the  necessity  is  imposed  on  the 
plaintiff  to  new  assign,  as  otherwise  the  plea  would  be  ap- 
plied to  any  cause  of  action  covered  by  the  declaration. 
[Chit.  Plead.  659.]  But  there  is  no  cause  whatever  to  apply 
the  dodtrine  of  new  assignments  to  this  cause,  for  the  set.  fa. 
asserts  nothing  which  authorizes  the  court,  if  the  defendants 
said  nothing  in  bar,  to  have  the  executrix  made  a  party  to  the 
old  judgment.  The  plaintiff,  if  he  wished  to  have  execution 
against  the  goods,  «fcc.  in  her  hands  to  be  administered,  was 
authorized  to  sue  out  a  sci.  fa.  against  her  for  this  purpose ; 
but  to  such  a  proceeding  the  heir  or  devisee  would  xiertainly 
be  ho  party.  In  proceeding  under  the  statute  to  have  execu- 
tion Eigainst  the  lands  devised  to  the  heir,  the  administrator 
is  required  to  be  made  a  party,  and  the  reason  is  said,  in 
Fitzpatrick  v.  Edgar,  5  Ala.  Rep.  499,  to  be,  to  give  him  the 
opportunity  to  show  the  estate  is  insolvent,  in  which  event, 
as  there  shown,  the  lien  of  the  creditor  is  lost. 

The  attempt  to  new  assign,  in  our  judgment  was  an  obvi- 
ous departure  from  the  previous  pleading,  and  was  properly 
rejected. 

3.  The  bill  of*  exceptions  presents  a  question  quite  novel 
and  of  some  intrinsic  difficulty.  It  will  be  remembered  the  ef- 
fort here  is  not  to  charge  the  heir  on  account  of  assets  de- 
scended, but  to  have  execution  of  lands  supposed  to  be  bound 
by  the  judgment  against  the  ancestor.  The  question  is, 
whether  in  such  a  case  the  creditor  is  entitled  to  a  general 
judgment,  without  showing  particular  lands  of  which  it  is  to 
be  levied.  The  case  of  Jefferson  v.  Martin,  2  Saund.  6,  em- 
bodies in  its  pleadings  and  notes  all  the  learning  on  the  sub- 
ject of  the  statute  of  Westminster,  Vhich  is  believed  to  be 
the  parent  of  our  own  in  relation  to  the  present  matter.  The 
sci:  fa.  in  that  case  was  in  general  terms,  commanding  the 
sheriff  to  summons  the  heir  of  the  connusor  as  well  as  the 
terre  tenants  of  his  lands  at  the  time  of  the  recognizance. 
"•The  return  of  the  sheriff  describes  the  particular  lands  in 
tKe  possession  of  each  terre  tenant,  and  asserts  there  is  no 
heir.     It  is  on  this  return  that  the  pleadings  are  formed,  and 
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each  tenant  disputes  with  the  plaintiff  his  right  to  have  exe- 
cution as  against  the  lands  of  which  he  claims  to  be  tenant. 
It  is- said  in  the  notes,'  the  heir  is  chargeable  as  a  tenant,  and 
not  as  heir,  under  this  statute,  (Notea,  4,  8 ;)  and  the  tenant 
whom  it  is  necessary  to  summon,  as  the  tenant  of  the  free- 
hold, isnot  the  mere  occupant  of  the  premises.  It  is,  we 
think,  quite  evident  that  the  sheriff  returns  the  sci.  fa.  both 
as  to  heirs  and  terre  tenants,  at  the  nomination  of  the  plain- 
tiff, and  therefore  the  return  must  be  considered  as  the  plain- 
tiff's  suggestion,  that  certain  persons  held  the  possession  of 
the  particular  lands  which  he  insists  are  bound  by  the  lien  of 
his  judgment  or  recognizance.  The  effect  given  to  the  re- 
turn of  the  sheriff  was  such,  that  the  courts  would  not  allow 
it  to  be  contradicted  by  a  general  plea  of  non  tenure,  though 
the  tenant  was  allowed  to  get  rid  of  this  effect  by  alledging 
a  fictitious  demise,  anterior  to  the  judgment,  (fcc.  (Note  19.) 
When  we  apply  this  apparently  antiquated  learriing  to  our 
particiilar  statute,  there  is  no  great  difficulty  in  its  construc- 
tion. That  provides,  that  whenever  the  executor  or  admin- 
istrator of  any  decedent,  shall  fail  to  apply  to  the  orphans' 
court  for  the  sale  of  real  estate,  for  the  purpose  of  paying  the 
debts  due  thereby,  the  judgment  creditor  may  file  a  sugges- 
tion in  the  clerk's  office,  in.  which  the  judgment  is  rendered, 
that  real  estate  has  descended -to  the  heirs,  and  that  sale  of 
the  same,  or  of  some  part  thereof,  is  necessary  for  the  satis- 
faction of  the  judgment,  and  that  said  executor,  4*c.  has  fail- 
ed, or  refused  to  make  application  for  the  sale  thereof,  and 
shall  set  out  the  names  of  the  personal  representative  and 
heirs,  and  thereupon  may  sue  out  a  sci.  fa.,  &c.  [Dig.  197, 
<§.  27.]  Now,  although  the  suggestion  and  sci.  fa.  is  not  re- 
quired to  be  specific  in  the  description  of  the  lands  against 
which  the  execution  is  sought,  we  should  be  inclined  to  doubt 
whether  a  judgment  would  be  regular  without  some  descrip- 
tion of  the  lands ;  but  however  this  may  be,  we  are  satisfied 
the  plaintiff  may  be  put  to  a  specific  description  of  the  lands 
sought  to  be  charged,  by  a  general  plea,  denying  that  any 
lands  passed  to  the  heir  by  descent ;  the  replication  to  such  a 
plea  would,  instead  of  being  general,  specify  the  particular 
lands. 
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In  the  present  case,  the  issue  seems  to  be  formed  without 
reference  to  any  description  whatever,  but  we  do  not  think 
the  onusjof  proof  is  thereby  changed.  If  lands  have  descend- 
ed to  the  heir,  this  is  an  affirmative  fact  which  the  plaintiff 
was  required  to  show.  In  the  nature  of  things,  it  was  im- 
possible for  the  other  party  to  show  that  no  lands  passed  to 
him  by  operation  of  law. 

In  this  view  there  is.  ho  error  in  the  record.  Judgment 
affirmed. 


^  ,       .     DRINKWATER  v.  HOLLIDAY. 

*       ^         '       ,  V  •  ...» 

1.  An  admission  of  indebtedness,  in  a  precise,  ascertained  sum,  is  not  an 
open  account,  or  barred  by  the  statute  of  limitations  of  three  years. 

2.  When  there  is  an  unsettled  accoimt  between  two  persons,  and  one  re- 
ceives from  the  other  a  sum  of  money,  which  he  agrees  to  secure  by  a  deed 
of  trust ;  he  may,  when  sued  for  this  money,  reduce  the  amount,  or  defeat 
the  action,  by  showing  that  the  other  party  was  indebted  to  him  at  the  time 
upon  the  unsettled  account ;  but  he  cannot  cast  upon  the  other  party  the 
burthen  of  unravelling  the  account. 

3.  A  surety  to  an  attachment  bond,  who  is  a  necessary  witness  for  the  party, 
may  be  made  competent,  by  the  execution  of  a  new  bond  with  other  suffi- 
cient surety,  and  it  is  the  duty  of  the  cpurt  to  permit  such  substitution  to 
be  made. 

Error  to  the  Circuit  Court  of  Marion. 

Debt  by  the  plaintiff  in  error,  commenced  by  process  of 
attachment. 

Pleas,  nil  debit,  and  the  statutes  of  limitation  of  three  and 
six  years. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the 
plaintiff  made  affidavit,  that  Brunson  Hollis,  his  agent,  in 
taking  out  the  attachment,  and  executing  the  attachment  bond 
was  a  material  witness  for  him,  and  he  knew  of  no  other  per- 
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son  by  whom  he  could  prove  the  same  fatts,  and  moved  for 
legive  to  execute  a  new  bond,  which  being  refused,  he  then 
moved  the  court  for  permission  to  execute  a  bond  of 'indemni- 
ty to  the  defendant  against  all  damages  he  might  sustain,  by 
the  wrongful  or  vexatious  sueing  out  the  attachment,  so  as  to 
enable  the  witness  to  testify,  which  the  court  also  refused,  and 
he  excepted. 

The  plaintiff  then  proved  by  one  John  Hollis,  that  some 
time  in  1837,  he  paid  over  to  defendant  $30,  money  coming 
from  plaintiff,  from  the  estate  of  Daniel  HoUiday,  of  which 
witness  was  administrator.  The  same  witness  proved,  that 
on  the  20th  January,  1840,  he  paid  the  witness  $314,  in  pur- 
suance of  an  order  from  the  plaintiff,  as  follows : 

"  Tallahachee  Co.,  Miss.,  January  13,  1840. 

Col.  John  Hollis.  Dear  Sir — Please  pay  over  to  Mr.  Jo- 
seph Holliday,  whatever  money  you  have  in  your  hands 
coming  to  me,  frorti  the  estate  of  D.  HoUiday,  and  take  his 
receipt  for  the  same,  and  oblige  yours,  &c. 

W.  W.  Drinkwater. 

P.  S. — When  I  see  you  we  can  come  to  a  final  settlement." 

Witness  took  defendant's  receipt,  and  remarked  to  defend- 
ant, I  suppose,  Mr.  Holliday,  this  is  in  payment  of  what  Mr. 
Drinkwater  owes  you;  if  I  was  you  I  would  not  pay  it  back. 
To  which  defendant  replied,  he  did  not  intend  to  do  so. 

Plaintiff  also  proved,  by  one  William  Hollis,  that  some  five 
or  six  years  ago,  in  company  with  one  Brunson  Hollis,  he 
accompanied  the  deferidant  to  Mississippi,  who  informed  him 
that  he  was  going  to  plaintiff  to  get  some. money,  and  on  his 
return,  said  he  had  got  what  was  equal  to  money,  an  order 
on  Col.  J.  Hollis;  and  further  said,  he  had  promised  plaintiff 
to  execute  a  deed  of  trust  to  Brunson  Hollis,  as  agent  of  plain- 
tiff, upon  a  negro  boy,  to  secure  the  payment  of  the  money 
to  be  obtained  from  Col.  Hollis. 

Another  witness  testified,  that  some  five  or  six  years  ago, 
he  heard  defendant  converse  with  Brunson  Hollis,  the  agent 
of  plaintiff,  about  a  deed  of  trust  he  had  promised  to  make 
to  plaintiff.  He  said  he  owed  him  some  money,  and  had 
promised  to  make  him  a  deed  of  trust  to  secure  k,  but  that 
the  negro  was  then  sick,  and  it  was  not  worth  while  to  make 
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it.  He  said  he  could  pay  plaintiff,  and  if  he  should  not  be 
able,  and  the  negro  recovered,  he  could  take  liim,  Tl^ere 
was  no  proof  of  any  promise  to  pay  within  three  years. 

The  plaintiff's  counsel  requested  the  court  to  chstrge  the 
jury,  that  if  from  the  testimony,  they  believed  that  defend- 
ant, when  he  obtained  the  order  from  plaintiff  to  Mollis,  pro- 
mised to  make  a  deed  of  trust  to  secure  the  payment  of  the 
money,  that  this  was  such  a  contract,  and  closing  of  the  ac- 
count, as  would  take  the  case  out  of  the  statute  of  limitations 
of  three  years.  The  court  refused  so  to  charge,  but  inform- 
ed the  jury,  that  this  would  not  close  the  account. 

The  court  charged  further,  that  if  the  parties  came  to  a  set- 
tlement, and  closed  their  accounts,  the  statute  of  three  yea^s 
would  not  bar  the  claim ;  but  if  one  asserted  a  claim^  and 
the  other  denied  it,  and  there  was  no  written  evidence,  and 
no  settlement,  then  the  statute  of  three  years  would  bar  the 
claim. 

To  all  which  the  plaintiff  excepted,  and  which  he  now 
assigns  as  error. 

W.  R.  Smith,  for  plaintiff  in  error. 
CoGGiN  6f'  NooE,  contra. 

'^  t)RMOND,  J. — ^ft  is  inferrible  from  the  proof  in  the  cause, 
that  there  was  an  old  account,  of  long  standing  between  these 
parties  unsettled.  It  appears  also,  that  in  the  year  1840,  the 
defendant  went  to  Mississippi,  where  the  plaintiff  resided,  to 
get  money,  but  whether  as  a  loan,  or  in  payment  of  a  balance 
due  him,  does  not  appear'.  It  is  certain,  however,  that  no 
settlement  took  place,  but  the  plaintiff  gave  him  an  order  on 
*his  agent  in  this  State,  for  the  money  he  then  had  on  hand 
belonging  to  him,  the  repayment  of  which  to  the  plaintiff, 
was  to  be  secured  by  a  deed  of  trust  on  a  slave.  He  obtain- 
ed the  money,  but  afterwards  excused  himself  from  making 
the  deed,  because  the  negro  was  sick,  and  that  he  was  able 
to  pay'  the  debt,  if  not,  and  the  negro  recovered,  plaintiff 
could  take  him. 

It  is  perfectly  clear  from  this  statement,  we  think,  that  this 
advance  of  the  money  in  Col.  HoUis'  hands,  is  a  separate  and 


JANUARY  TERM,  1847. 137 

Drink'Bfaterv.  HoUiday. 


'distinct  transaction,  from  the  general  account  between  these 
parties.  This  is  conclusively  shown  by  the  promise  of  the 
defendant  to  secure  the  payment  of  the  sum  he  was  to  ob- 
tain, and  his  admission  subsequently  of  his  liability  to  pay  it, 
and  of  the  plaintiff's  right  to  the  slave.  This  is  a  direct  ad- 
mission of  indebtedness  to  that  amount,  and  being  a  precise, 
ascertained  sum,  is  not  an  open  account,  or  barred  by  the  sta- 
tute of  limitations  of  three  years,  although  not  reduced  to 
writing.  [Caruthers  S^  Kinkle  v.  Mardis,  3  Ala.  R.  600,  and 
the  previous  cases  in  this  court  there  cited.] 

There  can  be  no  doubt,  that  the  defendant  could  reduce 
this  amount  by  showing,  that  the  plaintiff  was  then  indebted 
to  him,  upon  a  subsisting  account,  which  though  due  was  not 
liquidated  at  the  time  the  advance  was  made  to  him  by  the 
plaintiff;  but  he  cannot,  after  receiving  this  money  upon  an 
agreement  to  acknowledge  himself  the  debtor  of  the  plaintiff 
for  the  sum  to  be  received,  c£ist  upon  the  plaintiff  the  bur- 
then of  unravelling  his  account,  and  showing  what  is  the 
true  state  of  the  accounts  between  the  parties. 

The  practice  of  courts  in  modern  times,  is  to  prevent  the 
exclusion  of  interested  witnesses,  if  by  any  means  in  the 
power  of  the  party,  their  competency  6an  be  restored,  and  no 
prejudice  result  to  the  other  party.  Thus,  a  surety  to  aii  ap- 
peal from  an  inferior  court,  may  become  a  witness  for  the 
appellant,  upon  another  surety  being  substituted  in  his  place. 
[Tompkins  v.  Curtis,  3  Cowen,  25.1.]  'So  also  bail  may  be 
substituted,  and  an  exoneretur  entered  as  to  the  former  bail, 
to  enable  him  to  testify.  [Leggett  v,  Boyd,  3. Wend.  376.] 
And  this  it  is  said  is  a  matter  of  right.  See  also,  Irwin  v. 
Cargill,  8  Johns.  R.  407,  and  Stimmel  v.  Underwood,  3  Gill.  & 
J.  282.]  We  entertain  no  doubt  whatever  of  the  po\*'er  of  the 
court  in  such  a  case  as  this,  to  cause  a  new  bond  to  be  sub- 
stituted with  sufficient  surety,  and  to  cancel  the  bond  first 
executed ;  and  as  little  about  its  being  the  duty  of  the  court 
in  such  a  case.  When  no  possible  injury  could  accrue,  to  di- 
rect it  to  be  done.  The  only  doubt  we  have  felt,  is,  whether 
it  is  not  one  of  the  discretionary  powers  of  the  court  trying 
the  cause.  But  as  this  judgment  must  be  reversed  on  the 
18  .         ■    .  . 
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other  point  considered,  it  is  not  necessary  to  determine  thip 
at  this  time. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


.fl»i'»M»i 


ixtm 


,f>. ... 


WILLIAMS  V.  SPEARS. 


1.  Where  the  replication  to  a  plea  of  the  pendency  of  anotlier  action  denies 
the  existence  of  the  record,  it  should  conclude  with  a  Verification  by  the 
record ;  but  if  it  goes  farther  and  affirms,  that  if  there  was  another  suit, 
■  the  record  of  which  would  show  it  to  be  identical  with  that  to  which  the 
,  pleading  applies,  yet  in  fact  the  causes  are  different ;  or  in  otlaer  words,  if 
it  be  SQ  framed  as  to  allow  the  plaintiff  upon  the  production  of  a  record 
by  the  defendant  which  would  support  his  plea,  to  show  that  the  matter  in 
controversy  in  the  suit  first  instituted  was  not  identical,  then  it  should  con- 
clude to  the  country. 
Si  Where  the  defendant  pleads  the  existence  of  a  record,  it  is  not  necessary 
,   ibx  the  plaintiff  to  new  assign  in  order  to  let  in  jwoof  of  an  extrinsic  fact, 
which  does  not  contradict,  but  merely  limits  the  operation  of  the  record. 

3.  If  the  defendant  interposes  a  demurrer  to  an  entire  declaration  containing 
several  counts,  if  either  count  is  good,  the  demurrer  should  be  overruled. 

4.  Where  the  words  charged  in  the  declaratioii  in  an  action  of  slander,  in- 
dicate, that  if  the  plaintiff  did  testify  falsely  in  the  matter  touching  which 
the  defendarrt  impugned  his  veracity,  his  testimony  must  have  been  in- 

;  tentionally  and  corruptly  false  upon  a  point  material  to  the  issue,  it  is  not 
.  necessary  that  thfe  declaratiofi  should  alledge  that  the  slanderous  words 
A^^wpy-ted  the  crime  of  perjury,  according  to  the  laws  of  this  State. 


"^'•flft' 


.-.."lynt  ofUrror  to  the  Circuit  Court  of  Bibb. 

I  ■ 

^  This  was  an  actioa  for  slander  at  the  suit  of  defendant  in 
&^oj..  The  declaration  contains  three  counts ;  in  the  first  of 
ychich  it  was  charged  that  an  action  was  pending  in  the  cir- 
-  cuit  court  of  Bibb,  wherein  the  State  was  plaintiff  and  Au- 
gjHStus  A,  Whatly  was  defendant,  in  which,  on  the  6th  of 
April,  1842,  a  trial  was  had  in  due  form  before  the  judge  of 
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that  court  and  a  jury  of  that  county,  during  the  progress  of 
which  trial,  the  plaintiff  in  this  cause  was  sworn  and  exam- 
ined as  a  witness  on  behalf  of  the  defendant,  Whatly.  On 
that  trial  it  was  material  "  to  inquire  into  and  investigate  the 
character  of  one  Anderson  C.  Whatly  for  truth  and  veracity," 
and  the  plaintiff  did  "  depose  atid  say  that  he  knew  the  chM* 
acter  of  said  Anderson  C.  Whatly  for  truth  and  veracity  in 
the  neighborhood  in  which  he  lived,"  and  that  he  "would 
be  helieved  and  was  entitled  to  credit  in  a  court  of  justice, 
on  his  oath."  The  count  then  avers  that  the  defendant  well 
knowing  the  premises,  but  greatly  envying  the  good  repute 
of  the  plaintiff,  and  contriving  and  intending  to  injure  the 
plaintiff,  &c.  and  to  subject  him  to  the  pains  and  penalties  pf 
perjury,  and  also  to  vex  and  harrass  and  wholly  ruin  him,  on 
the  24th  day  of  May,  1845,  at,  &c.  "  did  falsely,wickedly,  ma- 
liciously, corruptly  and  wilfully  publish  and  speak,  and  caused 
to  be  published  of  and  concerning  "  the  plaintiff,  and  of  and 
concerning  the  action  which  had  been  so  pending,  in  a  cer- 
tain discourse  which  he,  the  defendant,  then  and  there  had 
with  the  plaintiff,  of,  and  concerning  him,  the  plaintiff,  in  the 
presence  and  hearing  of  divers  good  and  lawful  citizens  of 
this  State,  and  of,  and  concerning  the  evidence  he  gave  on 
the  trial  of  the  action  abovfementioned,  these  false,  malicious 
and  defamatory  words :  "  You  swore  a  lie,  and  I  will  sweat 
to  it;"  meaning  and  intending  thereby  to  charge  the  plaiii- 
tiff  with  having  sworn  a  lie  in  said  cause,  and  that  he  there- 
by committed  perjury.       '  .  '  " 

The  words  charged  in  the  second  count  to  have  been  spo- 
ken of  the  plaintiff  by  the  defendant,  are;  "  You  swore  a 
lie  to  my  knowledge,  and  I  will  swear  to  it,"  intencling 
thereby  to  charge  the  plaintiff  with  having  committed  per- 
jury. In  the  third  count  the  words  charged  to  have  been 
spoken,  are:  "He  swore  a  lie  to  my  knowledge,"  intend- 
ing, &c.  as  in  the  preceding. 

To  this  declaration  the  defendant  pleaded  that  the  plain- 
tiff instituted  another  action  against  him  in  the  circuit  court 
of  Bibb,  for  the  same  identical  cause  in  the  writ  and  decla- 
ration in  this  suit  mentioned,  as  by  the  record  and  proceed- 
ings thereof,  remaining  in  that  court  will  more  fully  appear; 
which  suit  was  still  pending  when  the  writ  in  this  action 
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was  issued  and  executed,  and  for  a  long  time  thereafter. 
The  plea  concludes  with  a  verification,  and  prays  judgment 
of  the  writ  and  declaration,  and  that  the  same  may  be  quash- 
ed.    This  plea  is  verified  by  the  defendant's  affidavit. 

The  plaintiflf  replied,  that  the  writ  and  declaration  ought 
not  to  be  quashed  by  reason  of  any  thing  alledged  in  the 
plea,  because  he  says,  that  at  the  time  of  the  commencement 
of  his  action,  he  had  not  then  pending,  as  alledged  by  the 
defendant,  an  giction  commenced  by  him  against  the  defend- 
ant for  the  same  identical  cause  as  that  mentioned  in  his  writ 
and  declaration,  nor  at  any  time  thereafter  in  manner  and 
form  as  alledged  in  the  defendant's  plea :  and  this  he  prays 
may  be  inquired  of  by  the  country. 

There  was  a  demurrer  to  the  replication,  which  was  over- 
ruled, and  an  issue  submitted  to  the  jury,  on  which  a  verdict 
"was  returned  for  the  plaintiff.  Thereupon  the  defendant 
demurred  tt)  the  declaration,  which  being  overruled,  he 
pleaded  "  not  guilty,"  and  the  cause  was  tried  by  a  jury, 
who  returned  a  verdict  for  the  plaintiff,  assessing  his  damages 
at  two  hundred  dollars,  and  judgment  was  rendered  accord- 
ingly. 

A.  B.  Moore,  for  the  plaintiff  in  error,  made  the  following 
points :  1.  The  replication  is  the  denial  of  the  existence  of 
a  record  such  as  the  defendant  relied  on,  and  should  have 
concluded  not  to  the  country,  but  with  a  prayer  that  the 
matter  be  inquired  of  by  the  court.  •  [1  Went.  Plead.  45  j  1 
Dunlap's  Prac.  499 ;  Steph.  Plead.  101,  102.] 

2.  As  the  declaration  does  not  alledge  any  special  damage, 
it  should  have  averred  that  the  slanderous  words  were  such 
as  if  true,  subjected  the  plaintiff  to  the  pains  and  penalties  of 
perjury  according  to  the  laws  of  this  State.  [2  Hump. 
Free.  774.] 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C  J. — It  is  certainly  true  that  the  plaintiff 
may  reply  nul  tiel  record  to  a  plea  of  the  pendency  of  an- 
other action,  [1  Saund.  on  Plead.  18,]  and  such  is  the  form 
of  the  replication  to  which  the  counsel  for  the  plaintiff  in 


JANUARY  TERM/1847.  141 


Williams  v.  Spears. 


error  has  referred  in  1  Wentworth.  The  plea  of  7tul  tiel  re- 
cord, should  conclude  with  a  verification  by  the  record,  and 
where  the  replication  merely  denies  the  existence  of  a  record, 
which  is  relied  on  by  the  plea  as  a  defence  to  the  action,  it 
should  contain  a  similar  conclusion.  [2  Saund.  on  Plead. 
754,  755 ;  1  Chit,  PI.  556,  557.]  But  where  the  plea  con- 
tains matter  of  fact  as  well  as  matter  of  record,  it  should  not 
conclude  with  a  verification  by  the  record,  but  with  a  verifi- 
cation to  the  country.  [Id.;  1  Saund.  on  PL  18 ;  6  Johns. 
Rep.  26 ;  2  Id.  227.]  .     , 

In  the  case  before  us,  the  replication  does  not  merely  put 
in  issue  the  existence  of  a  record  to  establish  the  fact  relied 
on  by  the  plea,  but  it  goes  beyond  this,  and  in  effect  affirms 
that  if  there  was  another  suit,  the  record  of  which  would 
show  it  to  be  identical  with  the  present,  yet  in  point  of  fact, 
the  causes  are  different.  Or  in  ,  other  words,  it  is  so  framed 
as  to  allow  the  plaintiff  upon  the  productioji  of  a  record  by 
the  defendant  which  would  support  his  plea,  to  show  that  the 
matter  in  controversy  in  the  suit  first  instituted  was  not  iden- 
,  tical.  That  such  extrinsic  proof  would  be  admissible,  we 
think,does  not  adrhit  of  doubt.  f 

In  Robinson  v.  Windham,  9  Porter's  Rep.  397,  it  was 
held  that  under  the  general  issue  in  an  action  of  assumpsit  on 
a  note,  it  was  allowable  for  the  maker  to  show  that  the  pro- 
perty for  which  the  note  tvas  given  was  not  such  as  the  payee 
warranted  it  to  be ;  and  that  in  an  action  subsequently 
brought  to  recover  damages  for  a  breach  of  the  warranty,  a 
special  plea  was  good  which  alledged  that  the  same  matter 
had  been  litigated  in  the  suit  upon  the  note,  and  the  judg- 
ment therein  rendered,  remained  unreversed,  or  in  any  man- 
ner vacated.  In  later  adjudications,  we  have  determined  that 
it  was  competent  for  parties  to  look  out  of  the  record  and 
show  by  extrinsic  proof  that  any  matter  within  the  issue  was 
a  subject  of  controversy. .  And  such  is  unquestionably  the 
weight  of  authority. 

This  course  of  reasoning  indicates,  that  where  there  is  a  record 
which  would  establish  the  plea  of  another  action  pending,  the 
plaintiflf  is  not  bound  to  deny  its  existence,  but  if  in  truth 
the  causes  are  dissimilar,  he  should  be  allowed  to  show  it. 
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And  to  let  in  such  proof,  the  replication  should  be  adapted 
to  it. 

It  may  however  be  supposed,  that  the  replication  should 
contain  a  new  assignment  of  the  cause  of  action.  Where  a 
person  has  two  causes  of  action  for  a  breach  of  contract,  for 
one  of  which  he  has  already  obtained  a  judgment,  and  to  an 
action  for  the  other  the  defendant  pleads  the  judgment  recov- 
ered, the  plaintiff  should  new  assign,  and  show  that  the  ac- 
tion was  brought  for  a  different  breach  of  contract  from  that 
for  which  the  judgment  pleaded  had  been  obtained.  In  all 
cases,  it  is  said,  where  the  defendant  applies  his  justification 
to  a  different  cause  of  action  from  that  to  which  it  is  applica- 
ble, the  plaintiff  must  new  assign.  [6  T.  Rep.  607 ;  3  B.  &, 
O.  Rep.  235.]  New  assignments  are  also  adopted  for  the 
purpose  <3f  ascertaining  with  greater  precision  and  exactness, 
the  place  or  time  which  has  been  alledged  only  generally  in 
the  declaration.  [2  Saund.  on  PI.  684;  1  Chit.  PI.' 601,  e< 
joost]  But  we  are  not  aware  that  the  doctrine  of  new  assign- 
ment has  ever  been  applied  to  a  plea  in  abatement,  such  as 
that  we  are  considering.  Be  this  however  as  it  may,  it  can- 
not be  necessary  for  the  plaintiff  to  new  assign,  in  order  to 
let  in  proof  of  an  extrinsic  fact,  which  does  not  contradict, 
but  merely  limits  the  operation  of  a  record.  The  citations 
from  1  Chitty,  614-15,  and  6  Johnson,  ut  supra,  recognize 
the  sufficiency  of  such  a  replication*.  This  view  of  the  ques- 
tion has  led  us  to  the  conclusion,  that  the  replication  is  an 
answer  to  the  plea,  and  the  conclusion  proper. 

The  demurrer  to  the  decleiration  is  not  several,  but  to  all 
the  counts  jointly,  and  if  either  of  them  was  good,  it  was 
rightly  overruled.  The  words  charged  in  each  count  to  have 
been  spoken,  are  per  se,  actionable,  and  without  considering 
whether  the  second  and  third  counts  contain  the  necessary 
allegations,  we  think  the  first  certainly  does.  If  it  be  objec- 
tionable in  any  thing,  it  is  in  being  too  verbose.  There  was 
no  necessity  for  the  declaration  •  to  alledge  specifically,  that 
the  slanderous  words  were  such  as  imputed  the  crime  of  per- 
jury, according  to  the  laws  of  this  State.  This  is  apparent, 
and  such  an  gJlegation  could  not  have  made  it  more  obvious. 
The  false  swearing  which  the  defendant  is  said  to  have  im- 
puted to  the  plaintiff  was,Jirst,  in  deposing  that  he  was  ac- 
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quainted  with  the  character  of  the  impeached  witness,  and 
second,  in  expressing  the  opinion  that  from  such  knowledge 
he  was  worthy  of  credit.  If  he  was  unacquainted  with  the 
witness'  character,  it  is  perfectly  clear  that  his  testimony  was 
false,  and  the  inference  would  be,  that  it  was  intentionally, 
and  of  course  corruptly  so,  '  ,  . 

The  consequence  is,  that  the  judgment  must  be  aflirmed. 


PETTY  V.  WAFFORD. 


1.  When  an  administrator  is  cited  by  a  husband  in  right  of  his  wife,  omit- 
ting her  name,  and  a  settlement  is  submitted  to,  it  is  a  w^ver  of  all  ir- 
regularities in  the  mode,  of  citation, 

2.  When  a  settlement  is  made,  and  the  administrator  fails  to  require  those 
claiming  distribution  to  propound  their  interest,  he  will  not  he  heard  on 
error,  to  complain  that  their  interest  is  not  shown  by  the  record. 

3.'  It  is  irregular  to  decree  distribution  in  the  name  of  the  husband,  only  for 
the  wife's  distributive  share.  Whether  amendable  in  the  appellate  court 
—quere} 

4.  When  one  claims  as  assignee  of  a  distributee,  the  sum  due  in  this  cha- 
racter, carmot  be  joined  with  a  sum  due  to  him  in  right  of  his  wife. 

Writ  of  Error  to  the  Orphans'  Court  of  Limestone. 

Petty,  as  the  administrator  of  the  estate  of  Mildred  Petty, 
was  cited  by  the  judge  of  the  orphans  court  of  Limestone 
county,  at  the  instance  of  Wafford,  jn  right  of  his  wife,  one 
of  the  heirs  of  said  Mildred  Petty,  to  appear  and  show  cause 
why  a  final  settlement  of  his  administration  should  not  be 
made.  The  citation  is  returnable  to  the  2d  Monday  of  Feb- 
ruary, 1845.  No  order  was  taken  on  the  return  day,  but  af- 
terwards, on  the  17th  February,  it  is  recited  that  Petty,  the 
administrator,  filed  his  accounts  and  vouchers  for  final  settle- 
ment, Whereupon  it  was  ordered,  that  publication  be  made 
for  the  fpaoe  of  forty  days,  in,  (^c.j  requiring  all  persons  in 
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'  aoy  way  interested  in  said  estate,  and  settlement,  to  appear 
at  a  court  to  be  held  on  the  first  Monday  of  April,  then  next, 
to  show  cause  why  the  said  settlement  should  not  be  made, 
and  admitted  to  record.  The  gause  seems  to  have  been  re- 
gularly continued,  from  time  to  time,  until- the  16th, March, 
1846,  when  the  advertisement  is  recited  as  being  proved  to 
the  court,  and  the  settlenjent  and  distribution  of  the  estate 
was  made.  "  No  one  objecting  to  the  settlement  or  distribu- 
tion," it  was  ordered,  "  that  the  same  be,  and  the  same  is 
hereby  confirmed,  and  ordered  to  be  filed,  registered,  and  re- 
corded in  this  court  accordingly." 

The  judge  then  proceeds  to  qertify,  that  on  this  settlement 
the  balance  due  from  the  administrator  was  $3,449  47,  to  be 
distributed  among  the   eleven  heirs,  to  wit :  John  WafFord, 

.  his  portion  and  Thomas  Petty 's  portion,  which  has  been 
transferred  to  him,  the  said  John  Waflford,  say  $627  16,  but 
he  acknowledges  that  he  has  received  it  all  except  $28  54, 
•therefore  has  judgment  only  for  that  amount.  There  is  dis- 
tributed to  Andrew  D.  Wafford,  in  right  of  his  wife,  Mildred, 

^  his  portion,  and  the  portion  of  Bradford  T.  Brewer,  in  right 
of  his  wife  Rebecca,  which  he  has  transferred  to  said  Waf- 
ford, say  $627  16.  And  there  is  distributed  to  James  W. 
Halley,  in  right  of  his  wife  Patsey,  and  to  Hillyard  Petty, 
Phillemore  Petty,  Abner  T.  Petty,  Rufus  Petty,  George  Pet- 
ty, and  Isaac  N.  Petty,  each  $313  58,  and  which  they,  and 
each  of  them  have  judgment  for. 

The  administrator  sues  out  this  writ  of  error,  and  here  as- 
signs that  the  court  erred — 

1*  In  ordering  the  citation  in  the  name  of  John  WafFord 
alone. 

2.  In  sustaining  proceedings  by  Wafford  alone  to  recover 
the  distributive  portion  of  his  wife. 

3.  Because  there  was  no  notice,  or  an  insufficient  one,  for 
'  the  settlement; 

4.  It  does  not  appear  who  were  the  distributees,  or  that 
those  are  so  in  whose  favor  decrees  are  made. 

5.  The  interest  of  these  persons  was  not  propounded  to 
the  court. 

6.  In  rendering  judgment  for  Wafford  for  the  distributive 
portion  of  Thomas  Petty. 
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7.  In  decreeing  to  John  Wafford  the  distributive  portion 
of  his  wife,  and  in  not  decreeing  in  favor  of  husband  and 
wife. 

8.  In  decreeing  in  favor  of  Andrew  D.  Wafford,  and  James 
H.  Haley,  severally,  for  the  distributive  share  of  ther  respec- 
tive wives,  without  joining  the  wives  in  the  decree. 

9.  In  not  decreeing  in  favor  of  the  husband  and  wife  for 
the  portions  of  the  female  distributees. 

10.  In  not  decreeing  in  favor  of  Thomas  Petty  and  Brad- 
ford T.  Brown  and  wife. 

11.  Because  the  judgment  is  uncertain  and  insufficient. 

12.  Because  the  judgment  is  joint  rather  than  several.   ' 

13.  Because  the  court  had  no  jurisdiction. 

E.J.  Jones,  for  the  plaintiff  in  error.'  • 

GOLDTHWAITE,  J.— 1.  The  errors  assigned  in  this 
cause  are  so  numerous  as  to  make  it  inconvenient  to  exam- 
ine each  in  detail,  but  such  of  them  as  question  the  regulari- 
ty of  the  mode  by  which  the  administrator  was  cited  to  ap- 
pear, may  be  disposed  of  with  the  remark  that  they  do  not 
affect  the  proceedings  in  the  least  degree.  Any  one  inter- 
ested in  the  settlement  of  an  estate  is  entitled  to  cite  the  ad- 
ministrator to  make  distribution,  after  the  lapse  of  eighteen 
months  from  the  grant  of  administration,  and  the  adminis- 
trator may  either  contest  the  right  of  the  party  thus  to  cite 
him,  or  he  may  proceed  to  settle  the  estate  by  citing  such 
others  os  he  wishes  to  conclude  by  the  settlement.  [Harri- 
son V.  Harrison,  9  Ala.  Rep.  470.]  In  this  instance  the  ad- 
ministrator, instead  of  contesting  the  right  of  Wafford  to  cite 
him,  appeared  and  submitted  to  proceed,  and  in  doing  so 
waived  any  irregularities  which  might  have  been  urged  a- 
gainst  their  proceeding  in  the  cause. 

2.  Of  a  kindred  nature  are  all  the  objections  urged  to  the 
final  decree,  on  the  score  that  distribution  is  decreed  to  im- 
proper persons,  assuming  to  have  a  derivative  title  to  the  dis- 
tributable assets.  It  is  true  the  several  parties,  whether  claim- 
ing in  their  own  right  or  as  the  assignees  of  others,  having 
similar  rights,  do  not  p'ropound  their  interests,  but  the  answer 
19 
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to  all  this  is,  that  the  administrator  was  present,  and  did  not 
require  them  to  do  so.  He  cannot  now  be  permitted  to  as- 
sert there  is  error  in  this  particular.  [McRae  v.  Pegues,  4 
Ala.  Rep.  158 ;  Graham  v.  Abercrombie,  8  lb.  552.] 

3.  There  is  error,  however,  in  the  mode  in  which  judg- 
ment is  given,  in  the  names  of  the  husbands  only,  when  the 
right  of  distribution  arose  in  right  of  their  respective  wives. 
This  applies  to  the  two  WafFords  and  Holley,  whose  wives 
should  have  been  joined  in  the  judgment,  as  the  respective 
rights  would  survive  in  the  event  of  the  death  of  the  husband. 
Whether  this  error  would  be  sufficient  to  produce  a  reversal, 
as  was  the  case  under  similar  circumstances,  in  Crenshaw  v. 
Hardy,  3  Ala.  Rep.  653,  or  .would  be  matter  of  amendment, 
as  is  intimated  in  Parks  v.  Stonum,  8  Ala.  Rep.  755,  we  will 
not  now  imdertake  to  determine,  for  if  the  latter  only,  there  is 
nothing  to  amend  by,  as  the  name  of  the  wife  of  John  Waf- 
ford is  not  disclosed  in  the  record. 

The  consequence  is,  there  must  be  a  reversal  of  the  judg- 
ment, so  far  as  it  ascertains  the  debt  in  favor  of  the  husbands, 
and  remanded,  that  the  proper  judgments  joining  the  wives 
may  be  enterfed.  Of  course  the  errors  do  not  go  to  the  mat- 
ters of  settlement. 

4.  There  is  another  error,  not  covered  however  by  the  as- 
signments, but  which  will  be  developed  as  soon  as  the  pro- 
per entry  is  made.  John  Waiford,  in  his  own  right,  as  as- 
signee of  Thomas  Petty,  is  probably  entitled  to  a  judgment, 
as  well  as  himself  and  wife.  The  same  remark  will  apply  to 
Andrew  WafFord,  who  is  entitled  to  judgment  in  his  own 
right  as  the  assignee  of  Brewer  and  wife.  It  would  be  im- 
possible to  correct  the  first  of  these  errors,  even  if  the  others 
were  amendable. 

Reversed  and  remanded. 


-*=>■ 
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'    ■'*         ?  •  " 

VENABLE  V.  THOMPSON.   .     ,.. 

1.  A  written  instrument  may  be  contradicted  by  the  party  making  it,  when 
offered  in  evidence  in  a  suit,  to  which  a  stranger  to  the  instrument  is  a 
party. 

Error  to  the  Circuit  Court  of  Lawrence,  -  '^ 

Detinue  by  Elbert  H.  Thompson,  against  Molly  Venable, 
for  a  female  slave  named  Lucinda. 

Upon  the  trial,  the  plaintiiF  introduced  testimony,  tending 
to  establish,  that  in  the  year  1833,  the  defendant  claimed  to 
have  a  life  estate  in  the  slave  Lucinda  and  others,  as  her  sep- 
arate estate,  or  held  by  her  husband  in  right  of  his  wife,  the 
remainder  being  in  one  Littleberry  H.  Jones,  and  also  offered 
in  evidence  a  bill  of  sale,  for  the  slave  sued  for,  from  Larkin 
Venable,  her  husband,  to  said  Jones.  He  also  offered  to 
prove  by  one  Thomas  A.  Strain,  that  the  consideration  of  the 
bill  of  sale,  was  the  release  by  Jones  to  Venable,  and  to  the 
defendant,  of  his  estate  in  remainder,  to  the  other  slaves,  and 
also  to  prove  acts  and  declarations  of  the  defendant,  both  be- 
fore and  after  the  date  of  the  bill  of  sale,  to  prove  her  assent 
to  the  contract,  which  was  objected  to  by  the  defendants  but 
permitted  to  go  to  the  jury. 

The  plaintiff  then  read  to  the  jury,  a  bill  of  sale  dated  l9th 
November,  1833,  for  the  slave  Lucinda,  from  the  witness 
Strain  to  him,  for  the  consideration  of  $400,  which  contained 
a  warranty  of  title,  and  having  released  him  from  all  claim  or 
liability,  offered  to  prove  by  him,  that  when  he  sold  and  de- 
livered the  slave  Lucinda  to  the  plaintiff,  and  received  the 
purchase  money,  he  acted  as  the  agent  of  Jones,  and  only  in- 
tended to  bind  Jones,  and  so  informed  the  plaintiff,  and  that 
it  was  accepted  as  such  by  him ;  to  which  the  defendant  ex- 
cepted.    These  matters  are  now  assigned  for  error. 
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W.  Cooper,  for  the  plaintiff  in  error. 
L.  P.  Walker,  contra.  »/    ' 

ORMOND,  J. — It  does  not  appear  from  the  bill  of  excep- 
tions, what  was  the  consideration,  if  any,  expressed  in  the 
bill  of  sale  from  Venable  to  Jones,  and  we  cannot  say 
whether  the  court  erred  or  not,  in  the  proof  admitted.  That 
such  proof  is  admissible  in  many  cases,  see  Graham  v.  Lock- 
.hart,  8  Ala.  24. 

The  objection  to  the  testimony  of  the  witness,  Strain,  is, 
that  it  contradicted  the  bill  of  sale  made  by  him  to  the  plain- 
tiff, by  which  he  assumed  to  sell  the  slave  as  his  own,  and 
not  as  the  agent  of  Jones.  There  can  be  no  doubt,  that  in 
an  action  by  the  plaintiff  against  Strain,  upon  this  warranty, 
he  would  not  be  permitted  to  show  that  he  did  not  intend  to 
bind  himself,  but  was  acting  ag  the  agent  of  another  person. 
But  this  rule  is  confined  in  its  operation,  to  the  parties  to  the 
written  instrument ;  where  it  comes  in  Question  collaterally, 
in  a  suit  in  which  a  third  person,  a  stranger  to  the  writing,  is 
a  party,  neither  party  is  estopped  from  contradicting  it,  or 
from  proving  facts  inconsistent  with  it.  The  interest  of  the 
witness  having  been  released  by  the  plaintiff,  he  was  a  com- 
petent witness,  and  any  discrepancy  between  his  testimony 
and  his  previous  ^vritten  contract  in  relation  to  the  same 
matter,  would  go  to  his  credit. 

Nor  do  we  know  of  any  rule  of  public  policy  which  would 
exclude  it.  He  is  not  swearing  here  to  sustain  a  title  ema- 
nating from  himself,  but  to  prove  that  he  never  had  or 
claimed  title  to  the  slave. 

Let  the  judgment  be  affirmed. 
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LEDBETTER  v.  CASTLES,  et  al. 

1.  The  act  which  gives  a  summary  remedy  against  a  justice  of  the  peace,  for 
the  failure  to  pay  over  on  demand  any  money  received  or  collected  by  vir- 
tue of  his  office,  does  not  extend  to  their  sureties,  so  as  to  authorize  a 
judgment  to  be  r^dered  against  them  with  their  principals  on  motion : 
consequently,  a  motion  for  judgment  in  such  case,  against  a  justice  and 
his  sureties  is  unauthorized,  and  may  be  denied  in  toto.  ' 

2.  Semble.  Where  the  amount  received  by  a  justice  of  the  peace  in  virtue 
of  his  office,  together  with  the  damages  given  by  statute  for  failing  to  pay 
it  over,  exceed  fifty  dollars,  the  circuit  court  may  entertain  jurisdiction  of  a 
motion  against  him. 

3.  Where  a  judgment  effects  the  proper  result,  no  matter  byAvhat  erroneous 
reasoning  it  may  have  been  induced,  it  will  not  be  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Pickens. 

This  was  a  motion  for  judgment  at  the  suit  of  the  plain- 
tiff in  error  against  Wm.  Castles  as  a  justice  of  the  peace, 
and  his  co-defendants  as  his  sureties,  in  an  official  bond,  for 
the  sum  of  ^32  04,  the  balance  due  on  a  promissory  note 
collected  by  him  in  his  official  character,  with  ten  per  cent, 
damages  per  month  from  the  28th  February,  1842,  the  day 
on  which  a  demand  was  made.  The  defendants  demurred 
to  the  motion,  and  the  court  dismissed  the  same,  without 
costs  to.  either  party,  upon  the  ground  that  it  had  no  jurisdic- 
tion of  the  case. 

B.  W.  Huntington,  for  the  plaintiff  in  error,  made  the  fol- 
lowing points : 

1.  By  the  constitution  of  Alabama,  the  jurisdiction  of  jus- 
tices of  the  peace  is  limited  to  cases  where  the  amount  in 
controversy  does  not  exceed  $50.  [Art.  5,  §  10 ;  Pruit  v. 
Stuart,  5  Ala.  112.] 

2.  Where  the  amount  of  the  judgment  to  be  rendered 
against  the  justice  exceeds  $50,  the  circuit  or  county  court 
has  jurisdiction  by  statute.     [Clay's  Dig.  362,  §  18.] 
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3.  The  statute  of  1824,  against  constables,  [Clay's  Dig. 
219,  §  88,]  is  of  like  character,  and  gives  jurisdiction  to  the 
circuit  and  county  courts  expressly.  It  has  so  been  construed 
by  this  court,  "  when  the  amount  sought  to  he  recovered  ex- 
ceeds $50."     [Johnson  v.  Petty,  6  Ala.  113.] 

COLLIER,  C.  J.— The  act  of  1829  provides  that  if  any 
justice  of  the  peace  shall  fail  or  refuse  to  p^y  on  application 
any  money  received  or  collected  by  virtue  of  his  office,  to 
the  plaintiff,  4*c.  judgment  may  be  entered  against  him  upon 
motion  before  any  other  justice  of  the  peace  of  the  county  in 
which  he  may  reside,  for  the  amount  so  received  by  him, 
with  ten  per  cent,  a  month  damages  thereon — three  days' 
previous  notice  being  given  of  the  motion :  "Provided,  the 
amount  of  the  judgment  so  rendered  shall  not  exceed  $50 ; 
and  in  all  cases  where  the  amount  exceeds  that  sum,  the 
same  remedy  shall  be  had  before  the  county  or  circuit  courts, 
with  damages  thereon  as  aforesaid."  [Clay's  Dig.  362,  §  1 8. J 
When  this  statute  was  passed,  there  was  no  law  which  re- 
quired justices  of  the  peace  to  give  bond  and  security  for  the 
performance  of  their  official  duties ;  but  the  act  of  1839  first 
made  it  necessary.  Yet  neither  that  nor  any  subsequent  en- 
actment extended  the  summary  remedy  against  justices,  to 
their  sureties ;  and  certainly  there  is  no  principle  of  construc- 
tion which  warrants  its  extension  by  the  court. 

Although  the  notice  was  addressed  to  the  justice  and  his 
sureties,  yet  it  was  entirely  competent  to  have  submitted  a 
motion  against  the  justice  alone,  but  having  included  all  in 
the  motion,  the  plaintiff  gave  form  to  the  proceeding,  and 
made  that  joint  which  might  have  been  either  joint  or  sev- 
eral at  his  election.  It  was  competent  for  the  defendants  to 
ha,ve  demurred  to  the  motion,  because  it  was  unauthorized 
against  the  sureties,  and  for  this  cause  the  court  should  have 
sustained  the  demurrer.  The  judgment  in  its  result  is  pro- 
per, though  if  the  court  repudiated  the  case  upon  the  ground 
that  the  balance  of  the  money  alledged  to  be  in  the  justice's 
hands  did  not  exceed  $50,  when  it  is  obvious  that  the  dam- 
ages sought  to  be  recovered,  if  added  to  the  balance  would 
make  a  sum  largely  more,  the  reason  is  insufficient  to  sustain 
its  judgment.     The  damages,  like  interest,  are  merely  acces- 
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sorial,  and  if  the  default  contemplated  by  the  statute  is 
shown,  in  a  proceeding  against  the  justice  alone,  the  plain- 
tiff is  entitled  to  recover  them.  The  principal,  interest  and 
damages,  make  the  aggregate  of  the  plaintiff's  demand,  and 
must  all  be  looked  to  upon  a  question  of  jurisdiction.  We 
have  repeatedly  held  that  a  judgment  proper  in  itself,  will 
not  be  reversed,  because  the  court  assigns  an  insufficient 
reason  for  its  rendition.  The  judgment  of  the  circuit  court 
is  consequently  affirmed. 


CAMP  V.  HATTER. 


1.  When  the  transferee  of  a  debt  is  summonded  in  an  attachment  suit  after 
the  answer  of  the  garnishee,  he  is  compelled,  on  the  issue  with  tlie  attach- 
ing creditor,  to  show  the  debt  was  transferred  to  him  previous  to  the  ser- 
vice of  garnishee  process,  and  the  court  may  require  this  question  to  be 
presented  by  the  issue. 

2.  The  notice  to  the  transferee  may  be  ordered  at  any  time  after  the  com- 
ing in  of  the  answer,  and  before  the  cause  is  ended  by  the  termination  of 
the  suit ;  therefore,  an  order  at  the  same  term  when  final  judgment  is  ren- 
dered aginst  the  debtor,  is  regular,  and  sufficient  to  continue  the  cause 
against  the  transferee. 

3.  The  mere  production  by  the  transferee  of  a  note  made  by  the  garni^ee, 
with  an  assignment  on  it  by  the  attachment  debtor,  is  not  sufficient  to  prove 
the  note  was  assigned  previous  to  the  service  of  garnishee  process.  It  is 
with  the  transferee  to  show  when  his  interest  was  acquired. 

4.  A  transferee  contesting  the  creditor's  right  to  condemn  the  transferred 
debt,  is  liable  for  costs,  if  the  issue  is  found  against  him,  and  a  judgment 
condemning  the  debt  in  the  hands  of  the  garnishee,  to  the  payment  of  the 
judgment  debt  and  costs,  and  giving  costs  against  the  transferee  is  regu- 
lar. 

Writ  of  Error  to  the  Circuit  Court  of  Greene. 

William  R.  Hamlet  was  summoned  by  garnishee  process 
as  the  debtor  of  John  L.  Hatter,  in  an  attachment  at  the  suit 
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of  Priscilla  Hatter,  and  at  the  September  term,  1839,  appear- 
ed and  answered  that  he  was  indebted  to  the  defendant  in 
attachment,  in  the  sum  of  $650,  by  note,  due  1st  January, 
1841.  Judgment  was  not  rendered  in  the  attachment  suit 
until  September  term,  1841,  when  the  plaintiff  recovered 
from  the  defendant  in  attachment  $409  24,  besides  costs  of 
suit. 

At  the  March  term,  1841,  the  garnishee  asked  and  obtain- 
ed leave  to  amend  his  answer,  and  then  amended  the  same  by 
stating,  that  a  few  days  after  his  former  appearance  and  an- 
swer^ he  was  served  with  a  notice  by  J.  B.  Camp,  that  the 
note  described  in  his  former  answer  had  been  assigned  to 
him  by  John  L,  Hatter,  and  that  he  looked  to  the  garnishee 
for  payment. 

At  the  next  term  of  the  court — September  term,  1841 — an 
order  was  made,  that  notice  should  be  issued  for  Camp  "  to 
appear  and  answer  to  a  transfer  of  the  note  of  the  said  garni- 
shee, payable  to  John  L.  Hatter,  and  also  an  order  of  publi- 
cation," the  said  Camp  being  a  non-resident. 

The  cause  was  continued  against  the  garnishee  down  to 
April  term,  1844,  when  Camp  appeared,  and  the  plaintiif  al- 
ledged,  "  that  the  assignment  of  a  certain  note,  (fcc.  by  Hat- 
ter to  Camp,  was  not  a  good,  valid,  and  sufficient  assignment 
of  said  note,  so  as  to  vest  the  right  to  said  note  in  said  Camp, 
but  that  the  money  mentioned  in  said  note  was  subject  to 
pay  the  judgment  of  the  plaintiff  against  said  Hatter. 

Camp,  on  his  part,  asserted  that  Hatter,  on  or  about  the  1st 
of  March,  1839,  assigned  the  said  note,  and  averred  the  as- 
signment was  valid. 

The  plaintiff  objecting  to  this  issue,  the  court  ruled  the  de- 
fendant should  amend  the  same,  so  as  to  assert  that  the  as- 
signment was  made  previous  to  -the  service  of  the  garnish- 
ment, and  it  was  so  amended.  A  verdict  was  found  for  the 
plaintiff,  on  which  judgment  was  given  against  Hamlet  for 
the  sum  of  the  judgment  and  costs  against  Hatter,  and  against 
Camp  for  the  costs  of  the  proceedings  against  him. 

At  the  trial  of  the  issue,  the  defendant  produced  the  note 
of  Hamlet,  indorsed  by  John  L.  Hatter,  in  blank.  He  then 
proved  the  hand-writing  of  the  indorser,  and  also  that  Ham- 
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let  had  notice  of  the  indorsement  of  the  note  to  Camp,  in 
August,  1839,  a  few  days  after  the  service  of  the  garnish- 
ment. The  plaintiff  introduced  no  other  evidence'  than  his 
judgment  against  Hatter. 

The  defendant  asked  the  court  to  charge  the  jury,  that  if 
the  indorsement  on  the  note  was  made  by  Hatter,  the  note 
being  in  possession  of,  and  produced  by  the  defendant,  it  was 
prima  fade  evidence  that  the  note  was  indorsed  at  the  time 
it  was  made,  and  the  indorsement  should  be  considered  as 
being  dated  with  the  note,  unless  rebutted  by  other  testi- 
mony. 

This  was  refused,  and  the  court  charged  the  jury,  the  in- 
dorsement was  not  even  prima  fade  evidence  of  the  time  of 
the  transfer  of  the  note  to  Camp,  and  that  it  was  incumbent 
on  him  to  show  the  note  was  indorsed  to,  and  held  by  him, 
before  service  of  the  garnishment  on  Hamlet.  The  defend- 
ant excepted  to  the  charge  given,  as  well  as  to  the  refusal. 
He  now  assigns  that  the  court  erred — 

1.  In  the  issue  ordered. 

2.  In  ordering  a  notice  to  Camp  at  a  term  subsequent  to 
that  at  which  the  garnishee  made  his  answer. 

3.  In  the  refusal  to  charge  as  asked,  and  in  the  charge 
given. 

4.  In  the  judgment  rendered. 

A.  Graham  and  Pierce,  for  the  plaintiff  in  error,  insisted — 

1.  The  proper  issue  between  a  creditor  and  the  transferee 
of  a  debtor,  to  contest  the  validity  of  an  assignment  under 
the  act  of  1840,  (Clay's  Dig.  60,  §  4j)  is,  for  the  plaintiff,  af- 
ter the  appearance  of  the  party,  to  alledge  that  the  transfer  or 
assignment  to  him  is  invalid.  A  denial  of  this  by  the  de- 
fendant makes  the  issue.  [Godwin  v.  Brooks,  6  Ala.  Rep. 
836 ;  Graves  v.  Cooper,  8  Ala.  Rep.  814] 

2.  To  require  a  different  issue,  we  must  assume  that  every 
transfer  of  a  note  by  a  debtor  to  a  third  party  is  fraudulent. 

3.  The  plaintiff  having  the  affirmation  of  the  issue,  the 
burden  of  proof,  to  show  that  the  money  due  on  the  note, 
was  liable  to  satisfy  his  judgment,  was  upon  him.  [Phelps 
V.  Hartwell,  1  Mass.  R.  71 ;  Blaney  v.  Sergeant,  1  lb.  335; 

20 


4* 
154 ALAJBAMA. 

Camp  V.  Hatter. 


Buckminster  v.  Pony,  4  lb.  593 ;  Phillips  v.  Ford,  9  Picker- 
ing, 39.] 

4.  The  publication,  to  make  Camp,  who  was  a  non-resi- 
dent, a  party,  should  have  been  for  six  months;  and  this  was 
not  cured  by  the  appearance  of  the  attorney.  [Sheppard,  et 
al.  V.  Buford,  7  Ala.  R.  90.] 

6.  If  the  garnishee,  before  final  judgment,  makes  known 
to  the  court,  that  he  has  received  notice  of  a  transfer  of  the 
note,  which  is  the  evidence  of  his  indebtedness  to  the  defend- 
ant, judgment  cannot  be  rendered  against  him,  until  the 
court  determines  the  validity  of  the  assignment.  [Foster  v. 
White,  9  Porter,  221 ;  Payne  v.  The  Mayor  and  Aldermen 
of  Mobile,  4  Ala.  K  333.] 

6.. The  proof  offered  by  the  defendant  of  the  assignment 
of  the  note  was  suflScient. 

R.  H.  Smith,  for  defendant  in  error. 

1.  That  the  issue  was  under  the  control  of  the  court,  and 
the  one  formed  was  the  only  proper  one. 

2.  The  assignee  holds  the  affirmative,  and  by  the  rules  of 
pleading  the  onus  is  on  him. 

3.  The  issue  could  be  formed  at  any  time  before  garnishee 
was  discharged.  The  decisions  of  this  court  in  relation  to 
when  summary  proceedings  may  be  taken  against  a  sheriff, 
are  thought  analagous.  [Burton,  et  al.  v.  Peck,  1  S.  &  P. 
486 ;  Kirkman  v.  Harkins,  1  Port.  22.] 

4.  The  assignment  in  blank  was  no  evidence  of  when,  or 
on  what  consideration  it  was  made,  unless  it  had  been  the 
foundation  of  an  action,  so  as  to  bring  it  under  the  operation 
of  our  statute. 

5.  The  true  construction  of  the  statute,  under  which  these 
proceedings  are  had,  (Clay's  Dig.  63,  <§>  40,)  only  authorizes 
the  assignee  to  come  in  and  litigate  when  the  garnishee  dis- 
closes a  riotice  of  assignment  made  previous  to  the  service  of 
the  garnishment ;  and  therefore  plaintiff  below  was  entitled 
to  judgment  on  answer,  and  plaintiff  in  error  cjmnot  com- 
plain. 

.  GOLDTHWAITE,  J— 1.  When  an  attachment  is  levied 
by  garnishee  process,  the  lien  created  by  it  attaches  at  the 
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time  of  the  summons,  and  the  right  of  the  debtor  to  make  a 
transfer  is  at  once  interrupted.  A  consequence  of  this  prin- 
ciple is,  that  the  issue  between  the  garnishee  and  the  attach- 
ing creditor,  puts  in  question  his  indebtedness  at  that  time. 
Our  statutes  permit  the  garnishee  to  suggest,  that  the  inter- 
est in  the  attached  debt  has  been  transferred  to  another  ;  and 
the  creditor  is  allowed  to  substitute  the  transferee  in  the  place 
of  the  garnishee,  by  giving  him  notice.  [Dig.  63,  §  39,  40.J 
It  is  evident,  as  it  seems  to  us,  that  the  transferee  of  a  debt 
when  summoned  under  the  statute,  stands  precisely  in  the 
condition  of  a  purchaser  from  the  debtor  in  attachment,  and 
in  consequence  of  this  relation,  is  compelled  to  show  that  his 
title  to  the  attached  debt  accrued  before  the  lien  of  the*  at- 
tachment was  rendered  effectual  by  the  summons  of  the  gar- 
nishee. A  different  rule  would  place  the  purchaser  or  as- 
signee of  a  debt  in  a  more  favorable  condition  than  the  pur- 
chaser of  other  chattels.  We  have  rxo  hesitation  then  in 
coming  to  the  conclusion  that  this  issue  was  properly  direct- 
ed, as  it  puts  the  question  of  transfer  so  as  to  relate  to  the 
time  of  the  summons. 

2.  It  is  true  the  summons  to  the  transferee  in  this  case  was 
ordered  to  be  issued  at  a  subsequent  terra  to  that  when  the 
answer  came  in,  but  we  think  this  was  sufficiently  regular. 
The  principal  suit  was  riot  then  finally  disposed  of,  or  rather 
it  was  then  that  a  judgment  was  given  against  the  debtor  in 
attachment,  and  until  then  the  necessity  for  ulterior  proceed- 
ings against  the  garnishee,  or  transferee,  could  not  be  certain- 
ly known.  We  have  heretofore  held,  that  a  judgment  against 
the  garnishee,  or  other  proceedings  tending  to  a  judgment, 
may  be  taken  at  the  term  when  judgment  is  given  against  the 
principal  debtor.     [Leigh  v.  Smith,  5  Ala.  R.  583.] 

3.  With  respect  to  the  charge  asked,  as  well  as  the  one  on 
which  the  cause  was  submitted  to  the  jury,  we  think  there 
was  no  error.  The  indebtedness  of  the  garnishee  was  ad- 
mitted by  his  answer,  and  as  the  transferee.  Camp,  claimed 
an  interest  in  the  assigned  note,  superior  to  the  right  of  the 
plaintiff  iu  attachment,  it  rested  with  him  to  show  it  affirma- 
tively. Indeed,  to  hold  the  party  to  proof,  that  the  note  was 
not  assigned  when  the  garnishment  was  served,  would  be  to 
impose  proof  of  a  negative.     In  the  correlative  case  of  a  levy 
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on  personal  estate,  which  is  claimed  by  a  stranger,  the  proof 
is  cast  on  him  to  support  his  claim,  after  the  plaintiff  has 
made  a  prima  facie  case,  by  evidence  that  it  once  belonged 
to  the  execution  debtor.  We  think  the  same  principle  holds 
good  when  the  contest  is  between  the"  creditor  and  the  as- 
signee of  a  debt.     [Davis  v.  Clayton,  5  Hump.  446.] 

4.  When  Camp  contested  the  right  of  the  plaintiff  to  con- 
demn the  debt  in  the  hands  of  the  garnishee,  he  became  a 
party  litigant  to  the  proceedings,  and  in  that  character  liable 
for  costs  if  unsuccessful.  Hence  he  is  only  condemned  to 
the  costs  arising  out  of  the  contest,  and  this  we  think  entire- 
ly proper.  In  other  respects  the  judgment  entry  seems  open 
to  no  objection,  as  it  condemns  the  debt  in  the  hands  of  the 
garnishee  to  the  payment  of  the  principal  judgment  and  costs. 

On  the  whole  case  we  can  see  no  error.  Judgment  af- 
firmed. 


GIVENS  &  Co.  v.   ROBBINS,  PAINTER  &  Co. 

1.  The  act  enabling  plaintiffs  to  commence  another  action  within  a  year  af- 
ter a  reversal  of  a  previous  judgment,  [Clay's  Dig.  328,  §  86,]  applies  to 
a  case,  where  by  the  action  of  the  inferior  court,  the  cause  was  discon- 
tinued as  to  two  of  the  defendants,  and  thus  caused  a  reversal  of  the 
judgment  as  to  the  other  defendant,  although  not  within  the  letter  of  the 
statute. 

Error  to  the  Circuit  Court  of  St.  Clair. 

Debt  on  promissory  note,  by  the  defendants  in  error, 
against  Edward  L.  Givens,  Hugh  L.  Givens,  and  William 
T.  Givens.  An  agreement  was  entered  into  between  the 
parties,  that  any  matter  which  the  defendants  could  jointly 
or  severally  plead  in  bar  of  the  action,  should  be  considered 
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as  pleaded,  and  the  proper  replications  be  considered  as  filed 
by  the  plaintiff. 

From  a  bill  of  exceptions,  it  appears-that  it  was  in  proof, 
that  on  the  1st  April,  1842,  the  plaintiff  commenced  a  sqit, 
on  the  same  note,  against  the  same  defendants,  in  the  circuit 
court  of  Benton  county.  That  at  the  April  term,  1843,  the 
cause  was  tried,  and  the  defendants'  counsel  suggested  to  the 
court,  that  Edward  L.  Givens  and  Hugh  L.  Givens,  had  since 
the  commencement  of  the  suit  applied  for  the  benefit  of  the 
bankrupt  law,  and  thereupon  moved  the  court  for  a  continu- 
ance of  the  cause,  which  was  objected  to  by  the  plaintiff 's 
counsel,  but  the  cause  was  continued  as  to  them,  and  upon 
the  verdict  of  a  jury  the  court  rendered  a  judgment,  against 
the  remaining  defendant.  From  this  judgment  a  writ  of  er- 
ror was  prosecuted  to  this  court,  by  which  it  was  reversed  at 
the  January  term,  1844,  upon  the  ground  that  by  the  proceed- 
ings in  the  court  below,  the  cause  was  discontinued  as  to  all 
the  parties.  [Givens  v.  Robbins,  Painter  &  Co.  5  Ala.  676.] 
The  present  suit  was  commenced  on  the  15th  March,  1844. 

The  defendants  under  the  agreement  relied,  and  insisted 
upon  the  statute  of  limitations  of  six  years,  as  well  as  upon 
the  general  issue. 

This  being  all  the  evidence,  the  court  charged  the  jury 
they  must  find  for  the  plaintiffs.  William  T.  Givens,  Tby  his 
counsel,  moved  the  court  to  charge,  that  they  ought  not  to 
find  against  him,  upon  the  evidence,  which  charge  the  court 
refused  to  give,  and  the  defendants  excepted  to  the  charge 
given  and  to  that  refused.     This  is  the  error  assigned, 

S.  F.  Rice,  for  plaintiff  in  error. 
T.  A.  Walker,  contra. 

ORMOND,  J. — The  statute  of  limitations  was  a  bar  to 
the  recovery  on  this  note,  unless  the  statute  of  this  State 
[Clay's  Dig.  328,  <§.  86]  prevents  the  bar  from  operating.  It 
is  as  follows :  "  If  in  any  of  the  said  actions  specified  in 
any  of  the  preceding  sections  of  this  act,  judgment  be  given 
for  the  plaintiff,  and  the  same  be  reversed  by  writ  of  error  j 
or  if  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alledged 
in  arrest  Of  judgment,  the  judgment  be  given  against  the 
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plaintiff,  then  the  said  plaintift',  his  or  her  heirs,  executors, 
or  administrators  as  the  case  shall  require,  may  commence  a 
new  action  within  one  year  after  such  judgment  reversed,  or 
given  against  the  plaintiff,  and  not  after." 

It  is  clear  that  this  case  does  not  come  within  the  letter  of 
this  act,  and  the  only  inquiry  is,  whether  it  is  within  its  spi- 
rit and  intent,  though  not  enibraced  by  it  in  terms.  The  21 
James  I,  is  the  original  of  our  statute,  and  doubtless  of  those 
of  all  the  States,  the  section  now  under  consideration  being 
a  literal  transcript  of  the  fourth  section  of  the  English  act, 
omitting  the  part  relating  to  outlawry;  and  it  has  been  held-, 
that  where  the  action  was  brought  within  six  years,  and  then 
the  plaintiff  died  before  judgment,  the  six  years  being  then 
expired,  his  executor  might  bring  a  new  action  upon  the 
equity  of  the  fourth  section.  [Mathews  v.  Philips,  2  Salk. 
425 ;  Kinsey  v.  Hayward,  1  L.  Ray,  434.]  So  where  a  writ 
abated  by  the  marriage  of  an  administratrix,  it  was  held  that 
a  new  suit  instituted  by  herself  and  her  husband,  was  within 
the  equity  of-the  statute.  [Note  to  Karver  v.  James,  Willis' 
Rep.  259.] 

In  the  United  States  an  equally  liberal  view  of  the  statute 
has  been  taken.  It  has  been  held  in  Kentucky,  that  where 
a  party  sued  by  motion  within  the  period,  and  pending  the 
sitit  the  time  expired,  after  which  his  motion  was  dismissed, 
he  might  commence  another  action  under  the  equity  of  the 
statute.     [Lansdale  v.  Cox,  7  J.  J.  M.  394.] 

So  in  North  Carolina,  it  has  been  considered  that  a  non- 
suit was  within  the  intent,  though  not  within  the  letter. 
[Skillington  v.  Allison,  2  Hawks'  L.  &  E.  R.  347.]  In 
Phelps  and  Bell  v.  Wood,  9  Vermont,  404,  it  was  applied  to 
a  discontinuance,  without  fault  of  the  plaintiff  j-  and  in  Spear  . 
v.  Newell,  13  Id.  288,  to  an  involuntary  nori^it.  To  the 
same  effect  is  Coffin  v.  Cottle,  16  Picku-383.]-  W 

The  plaintiff  in"  error  has  cited  manj;  ekses,  which  estab- 
lish that  where  there  has  been  a  discontinuance  of  the  cause, 
occasioned  by  the  omission  to  continue  the  process,  it  will 
not  prevent  the  bar  of  the  statute,  to  another  suit  brought 
within  a  year  after  such  suit  has  been  determined.  Also 
cases,  where  a  voluntary  non-suit  has  been  held  to  have  the 
game  effect,  and  other  kindred  cases,  of  a  failure  to  obtain  a 
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judgment  in  the  first  suit,  by  the  negligence,  omission,  or 
mistake  of  the  plaintiff.  To  this  effect  are  the  casesof  Joins 
V,  Schooley,  3  Harrrison,  269;  Hopkins  v.  McPherson,  2 
Bay,  194  ;  Sherman  v.  Barnes,  8  Conn.  143 ;  Davis  v.  West, 
5  Wend.  65 ;  Delaplain  v.  Crowninshield,  3  Mason,  330 ; 
and  to  the  same  effect  others  might  be  added. 

The  manifest  intent  of  the  legislature,  in  the  enactment 
under  consideration,  was  to  prevent  the  bar  from  operating, 
where  the  plaintiff,  having  sued  in  time,  has  been  prevented 
from  collecting  his  debt,  by  an  error  of  the  court,  or  by  a 
mistake,  which  did  not  impute  neglect  or  laches  to  hitn,  and 
it  is  therefore  entirely  reasonable  to  suppose,  that  the  instan- 
ces put  in  the  statute  are  by  way  of  e;xample,  and  that  it  was 
not  intended  to  confine  the  remedy  to  the  precise  state  of 
facts  there  enumerated.  Here,  the  plaintiff  has  been  endea- 
voring to  recover  his  debt,  through  the  means  provided  by 
law  for  that  purpose,  and  has  been  prevented  from  doing  so 
by  the  error  of  the  court,  which  rendered  his  judgment 
against  one  of  the  defendants  unavailing,  and  prevented  him 
from  obtaining  a  judgment  against  the  other  two.  In  our 
opinion  this  brings  the  case  fully  within  the  intent  and 
meaning,  though  it  is  not  within  the  letter  of  the  statute ; 
and  such  appears  to  be  the  construction  put  upon  similar  stat- 
utes elsewhere,  under  like  circumstances. 

The  repose  of  society  certainly  requires  that  stale  demands 
should  not  be  enforced,  because  after  a  great  lapse  of  time, 
it  may  be  difficult,  if  not  impossible,  to  prpve  a  payment  or 
other  discharge  where  it  really  exists.  But  this  considera- 
tion is  entitled  to  no  weight,  where  the  creditor  has  not  slept 
on  his  rights,  but  has  for  years  been  actively  engaged  in.  en- 
forcing them ;  and  has  only  been  prevented  from  dolpg  :so, 
by  the  erroneous  action  of  the  court.  Having  given  to.  tlii« 
case  the  fullest  consideration,  we  feel  satisfied  the  judgment 
must  be  affirmed. 
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RIGGS,  ET  AL.  V.  THE  BANK  OP  THE  STATE. 

1.  The  statute  having  prescribed  the  term  to  which  a  writ  of  error  shall  be 
,   returned,  the  writ  will  not  be  dismissed,  or  an  affirmance  of  judgment  de- 
nied, because  it  is,  upon  its  face,  made  returnable  to  a  day  after  the  court 
commences  its  session. 
2.  The  time  when  a  writ  of  error  is  returnable  need  not  be  recited  in  a  bond 
•conditioned  for  its  successful  prosecution,  and  if  recited,  is  not  an  essen- 
tial part  of  the  obligor's  contract;  so,  that  if  the  writ  be  such  as  to  autho- 
,      rize  a  judgment  of  affirmance  against  the  plaintiff  iij  error  it  maybe  ren- 
dered against  his  sureties  also. 

The  defendant  moved  the  affirmance  of  a  judgment  which 
it  had  recovered  against  the  plaintiffs,  in  the  circuit  court  of 
Tuscaloosa,  and  produced  a  certificate  in  the  form  required 
by  the  statute,  save  only  that  it  stated,  the  writ  of  error  was 
returnable  "  on  the  first  Monday  in  January  next,"  succeed- 
ing the  day  when  it  was  sued  out.  The  writ  was  applied 
for  and  obtained,  as  the  certificate  recites,  on  the  3d  day  of 
July,  1846. 

B.  F.  Porter,  for  the  motion,  cited  Clay's  Dig.  308,  <§>  13; 
Minor's  Rep.  183 ;  4  Porter's  Rep.  414. 

B.  W.  Huntington  and  E.  W.  Peck,  contra,  cited  3  Stew. 
Rep.  331;  8  Ala.  R.  490. 

COLLIER,  C.  J. — The  statute  prescribes  the  term  of  the 
court  to  which  writs  of  error  are  returnable,  and  it  is  not  ne- 
cessary that  the  writ  should  express  any  time  for  its  return  ; 
for  thought  it  be  silent  in  this  respect,  it  will  effect  the  same 
legal  purpose,  as  if  it  stated  the  term  truly.  If  it  states  a 
term  when  no  court  is  holden,  the  mistake  cannot  affect  its 
validity  ;  but  will  be  treated  as  a  matter  altogether  superflu- 
ous, and  will  be  controlled  and  corrected  by  the  statute. 
This  was  the  view  taken  of  the  law,  even   previous  to  the 
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statute  which  authorizes  the  amendment  of  writs  of  error.  [8 
Porter's  Rep,  53,  452.] 

If  the  plaintiff  in  error  had  filed  the  writ  with  the  tran- 
script, the  cases  cited  show  that  it  would  not  havfe  been  dis- 
missed ;  but  the  court  would  have  taken  jurisdiction  of  the 
cause  in  despite  of  an  objection  by  the  defendant.  We  can- 
not think  that  the  omission  of  the  plaintiffs  to  prosecute  their 
writ  of  error  places  the  defendant  in  a  condition  that  it  can- 
not have  an  affirmance,  when  it  was  sufficient  to  have  autho- 
rized a  revision  of  the  case,  if  the  plaintiffs  had  elected  tq 
prosecute  it.  - 

In  respect  to  the  bond,  the  recital  in  the  condition  of  the 
time  when  the  writ  of  error  was  returnable,  is  not  an  essen- 
tial part  of  the  obligor's  contract — it  might  with  perfect  pro- 
priety have  been  omitted,  without  limiiing  to  any  extent  the 
scope  of  their  undertaking.  The  liability  of  the  surety  de- 
pends upon  the  fact,  whether  the  plaintiffs  in  error  prose- 
cute their  writ  of  error  with  effect,  as  the  law  prescribes 
— and  it  is  for  this  thiey  stipulate.  For  this  the  bond  expli- 
citly provides,  and  it  cannot  be  vitiated  by  an  immaterial  re- 
cital. 

The  motion  for  an  affirmance  is  therefore  granted. 


GLOVER,  USE,  &c.  v.  CHANDLER,  et  al. 

1.  Where  a  plea  to  a  motion  against  the  sheriff  goes  to  the  default,  and  it  ia 
not  stated  by  whom  pleaded,  it  will  be  considered  as  the  plea  of  the  sheriff. 

2.  When  a  motion  is  made  against  a  sheriff  and  his  sureties  at  the  instance  of 
the  clerk  of  the  supreme  court  for  failing  to  return  an  execution,  it  is  not 
essential  the  pleas  asserting  the  return  of  the  execution  and  payment 
should  be  verified  by  oath. 

21 
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3.  A  plea  that  the  money  was  paid  before  notice  issued  is  good,  without  aver- 
ring by  whom  or  to  whom  payment  was  made. 

4.  No  motion  in  such  a  case  will  be  sustained  after  pajrment  made  and  ac- 
cepted, although  it  is  made  after  the  default 

■  ,ir-  t:  ,'•.,:  j  . ,  ..  .  vi  ',,..-■ .,    ii  ;.. 

Writ  of  Error  to  the  Circuit  Court  of  Perry. 

Motion  made  by  the  clerk  of  the  supreme  court,  in  the 
name  of  Glover  for  his  use,  against  Chandler  as  the  sheriff  of 
Perry  county  and  others  as  his  sureties,  for  his  failing  to  re- 
turn &  certain  execution  for  costs  issued  from  the  supreme 
court.  The  parties  appeared  to  the  motion,  and  Chandler 
pleaded — 1.  That  he  was  not  guilty  of  failing  to  return  said 
execution,  as  alledged  in  the  notice.  2.  That  he  paid  the 
money  which  he  was  commanded  to  make  by  said  execution 
before  the  issuance  orf  said  notice,  and  of  this  he  put  himself 
on  the  country. 

The  plaintiff  demurred  to  both  pleas,  but  his  demurrers 
were  overruled. 

The  plaintiff  then  replied  to  the  second  plea,  "  that  if  the 
said  money  was  paid  at  all,  it  was  so  after  the  returr?day  of 
said  execution,,  and  not  otherwise." 

The  defendant  demurred  to  this  replication,  and  his  de- 
murrer was  sustained. 

Issue  was  afterwards  joined  on  the  pleas,  and  the  defend- 
ant had  a  verdict. 

The  overruling  the  demurrers  to  the  pleas,  and  the  sustain- 
ing the  demurrer  to  the  replication,  is  now  assigned  as  error. 

Davis,  for  the  plaintiff  in  error,  insisted — 

1.  The  iirst  plea  is  defective,  in  not  showing  by  whom  it 
is  pleaded.  It  does  not  deny  the  default,  and  should  have 
been  verified  by  oath.     [Dig.  311,  <§>  31,  32.] 

2.  The  second  plea  is  defective  in  not  showing  by  whom 

it  is  pleaded,  and  is  ho  answer  to  the  motion,  because  it    • 
omits  to  show  by  whom  or  to  whom  the  payment  was  made. 
.3.  The  replication  is  good,  because  it  supplies  a  fact  not 
shown  by  the  plea,  and  which  if  shown,  would  have  made 
it  bad. 
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A.  B.  MooBE,  contra,  cited  Governor  v.  Powell,  June 
Term,  1846,  to  show  the  second  plea  contains  sufficient  sub- 
stance. '  ^ 

GOLDTHWAITE,  J. — 1.  Although  all  the  defendants  ap- 
peared to  the  motion,  yet,  as  the  cause  for  it  is  the  alledged 
default  of  the  sheriff,  the  officer  is  the  proper  party  to  contest 
the  matter  with  the  plaintiff.  [Price  v.  Cloud,  6  Ala.  Rep. 
248.]  The  plea?  pleaded,  therefore,  maybe  considered  as 
pleaded  by  him.  ^     t 

2.  It  is  supposed,  however,  that  when  the  motion  is  made 
at  the  instance  of  the  clerk  of  the  supreme  court,  the  pleas, 
whether  denying  the  default,  or  asserting  a  discharge,  should 
be  verified  by  oath.  The  statute  provides,  that  "  on  the  tri- 
al of  such  a  motion,  when  the  execution  has  not  been  return- 
ed by  the  sheriff,  &.c,  and  received  by  the  clerk  of  the  su- 
preme court,"  his  certificate  of  certain  facts  shall  be  received 
and  shall  dispense  with  the  production  of  the  execution  and 
record,  "  unless  such  officer  shall  deny  by  affidavit,  sworn  to, 
that  said  execution  ever  came  to  his  hands,  or  that  it  was 
returned  to  the  proper  office  by  due  course  of  mail,  or  that 
the  money  could  not  be  made  on  the  execution,  as  the  case 
may  be."  We  think  it  quite  evident,  that  no  change  was 
intended  in  regard  to  the  manner  of  pleading,  and  that  a  new 
mode  of  proof  only  is  provided — the  certificate  on  the  part 
of  the  plaintiff,  and  the  affidavit  on  the  part  of  the  sheriff — 
but  we  apprehend  either  party  would  be  allowed,  notwith- 
standing the  statute,  to  resort  to  the  ordinary  and  usual  evi- 
dence. 

3.  It  is  true,  the  second  plea  omits  to  state  when,  or  by 
whom,  or  to  whom,  the  paynlfent  was  made,  but  we  consider 
any  of  these  averments  unnecessary,  as  the  term  payment 
ex  vi  termini,  imports  a  legal  payment,  and  if  it  is  not  made 
to  the  proper  person,  and  at  the  proper  time,  it  could  scarcely 
be  said  to  be  a  payment.     [Governor  v.  Powell,  9  Ala.  36.] 

4.  It  is  supposed  however,  by  the  replication  to  the  second 
plea,  that  if  the  money  was  paid  by  the  sheriff,  after  the  re- 
turn day  of  the'execution,  that  the  clerk  would,  notwithstand- 
ing be  entitled  to  his  motion.  We  think  otherwise.  The 
intention  of  all  those,  and  similar  enactments,  seem  to  be  to 
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provide  a  summary  remedy  for  the  party  to  obtain  satisfac- 
tion for  an  alledged  neglect  or  default,  and  we  can  perceive 
no  reason  why  the  remedy  should  be  extended  to  cover  cases 
where  satisfaction  has  actually  been  made  and  accepted. 
Such  must  be  the  inference  from  these  pleadings,  as  it  could 
not  be  truly  asserted  a  payment  had  been  made,  which  was 
not  accepted  by  the  other  party. 

Whether  a  creditor,  or  the  clerk,  in  this  instance  would  be 
allowed  to  refuse  the  satisfaction  offered,  and  retain  his  sta- 
tute remedy  for  damages,  as  well  as  principal,  need  not  be 
determined.     Judgment  afRrme.d. 


DAVIS  V.  ALLEN. 


1.  The  law  exempting  certain  articles  from  levy  and  sale,  for  the  use  of  fam- 
ilies, applies,  whether  the  family  is  stationary,  or  moving  from  place  to 
place.  Nor  would  an  intention  on  the  part  of  the  head  of  the  family,  to 
abscond  from  one  part  of  the  State  to  anotlier,  deprive  the  family  of  this 
privilege.  Whether  an  intention  even  to  abscond  beyond  the  limits  of 
the  State,  would  make  any  difference-^  Qt^ere. 

Error  to  the  County  Court  of  Benton. 

Trespass  vi  et  armis  by  the  plaintiff,  against  the  defend- 
ant in  error,  for  taking  and  carrying  away  a  yoke  of  oxen,  an 
ox  cart,  bed  and  furniture,  anc^other  household  utensils. 

The  defendant  by  plea,  justified  under  certain  writs  of  at- 
tachment which  came  to  his  hands  as  an  officer,  and  which 
he  levied  upon  the  property.  To  which  the  plaintiff  replied, 
that  he  was  a  resident  of  Benton  county  when  the  attach- 
ment issued  ;  that  he  was  the  head  of  a  family,  and  that  the 
articles  levied  on  were  exempt  from  levy  and  sale  by  law. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  testi- 
mony waS  introduced  tending  to  prove,  that  at  the  time  of 
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the  levy,  the  plaintiff  was  about  removing  from  Benton  coun- 
ty to  the  southern  part  of  the  State,  or  to  some  other  part 
unknown  to  the  witnesses. 

The  plaintiff's  counsel  asked  the  court  k)  charge,  that  un- 
less the  jury  believed  from  the  evidence,  that  the  plaintiff 
was  about  removing  beyond  the  limits  of  the  State,  the  fact 
that  he  was  removing  to  another  county  of  the  State,  would 
not  deprive  him  of  the  benefit  of  the  act  exempting  certain 
articles  from  levy  and  sale  ;  which  charge  the  court  refused, 
and  charged  the  jury,  that  if  the  plaintiff  had  no  pcrriianent 
place  of  residence  within  the  State,  such  as  persons  of  his 
occupation  usually  have,  but  was  moving  about  from  place 
to  place,  rendering  his  place  of  residence  uncertain,  he  was 
not  entitled  to  the  benefit  of  the  act. 

That  if  he  was  in  a  flying  condition,  such  as  is  usually 
called  running  away,  even  although  he  was  not  going  beyond 
the  limits  of  the  State,  he  was  not  within  the  provision  of 
the  act.  To  all  which  the  defendant  excepted,  and  now  as- 
signs as  error. 

S.  F.  Rice,  for  the  plaintiff  in  error,  cited  Hollinger  v. 
Smith,  4  Ala.  369;  Cothran  v.  Moore,  1  Id.  423;  Toulmin 
v.  Lessesne,  2  Id.  359;  Sims  v.  Sims,  8  Porter,  449. 

ORMOND,  J. — The  statute  governing  this  case,  provides, 
that  certain  articles  of  property  which  are  described,  "shall 
be  retained  by,  and  for  the  use  of  every  family  in  this  State, 
free  and  exempt  from  levy  and  sale,  &c,  [Clay's  Dig.  210, 
<§>  47.]  The  policy  of  the  law,  secures  the  exempt  articles 
from  levy  and  sale,  for  the  use  of  the  family,  every  where 
within  the  limits  of  the  State  ;  and  certainly  it  can  make  no 
difference,  whether  this  exemption  is  claimed  in  Benton,  in 
an  adjoining,  or  remote  county,  as  the  right  to  retain  the  pro- 
perty so  exempt,  attaches  to  the  family  wherever  it  may  be 
in  the  State ;  whether  stationary,  or  in  the  act  of  moving 
from  one  part  of  the  State  to  another ;  and  it  is  certainly  un-- 
important,  whether  a  removal  is  about  to  be  made  openly  or 
clandestinely.  The  intention  of  the  head  of  the  family,  to 
abscond  to  avoid  the  payment  of  his  debts,  carjnot  affect  the 
right  of  the  family  to  property  which  the  law  exempts  from 


166 ALABAMA. 

Andreas  v.  Longmire,  Adm'r. 
levy  and  sale,  for  the  payment  of  debts.  Nor  indeed  can  we 
perceive,  how  an  intention  avowed,  of  leaving  the  State 
would  alter  the  case  ;  for  so  long  as  the  family  remain  within 
the  State,  the  prohibition  to  levy  on  the  exempt  articles  must 
be  in  force.  .This  question,  however,  though  mooted  in  the 
court  below,  does  not  appear  to  have  been  expressly  decided, 
and  we  shall  therefore  abstain  from  the  decision  of  it  at  this 
time. 

The  judgment  of  the  court  was  probably  induced,  by  con- 
founding the  act  of  1843  [Clay's  Dig.  210,  «§>  48]  with  the 
preceding  section  we  have  just  commented  upon.  The  last 
cited  act  secures  to  "  permanent  and  settled  families,"  forty 
acres  of  land,  from  levy  and  sale  by  execution  or  other  legal 
process.  This  act  is  entirely  distinct  from  the  preceding,  in 
its  provisions  and  objects,  and  was  properly  confined  to  those 
having  a  permanent  freehold  residence.  The  articles  exempt 
by  the  previous  law  are  those  which  are  essential  to  the 
comfort,  if  not  to  the  subsistence  of  the  family,  whether  sta- 
tionary or  moving  from  place  to  place.  There  is  not  a  word 
in  the  act  affording  the  slightest  countenance  to  the  construc- 
tion put  upon  it  in  the  court  below,  and  its  judgment  must 
be  therefore  reversed,  and  the  cause  remanded. 


ANDRESS  V.  LONGMIRE,  Adm'r,  &c. 

1.  After  an  appeal  is  taken  by  the  defendant  from  the  judgment  of  a  justice 
of  the  peace,  the  justice  has  no  authority,  even  before  he  returns  the  pa- 
pers, to  receive  the  amount  he  adjudged  to  tlie  plaintiff;  yet  if  he  receives 
it  and  pays  it  to  the  plaintiff — the  latter  accepting  it  and  directing  the  ap- 
peal to  be  returned,  that  he  may  recover  the  damages  which  the  law  givfes 
in  cases  where  the  defendant's  object  was  delay:  by  receiving  the  sum  due 
on  the  judgment,  the  plaintiff  must  be  held  to  have  waved  all  right  to  the 
damages — these  being  recovered  as  a  consequence  of  a  subsisting  debt  or 
demand. 
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2»  Although  the  appellate  court  has  a  discretion  in  a  proper  case,  whether 
in  an  appeal  from  a  justice  of  the  peace,  it  will  award  the  damages  given 
•    for  delay — yet  if  they  are  adjudged  when  they  are  under  no  circumstan- 
y  ces  recoverable,  the  judgment  may  for  that  cause  be  reversed  on  error. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe. 

The  defendant  in  error  recovered  ,a  judgment  against  the 
plaintiflf  before  a  justice  of  the  peace,  for  $26  42,  from  which 
the  latter  appealed  to  the  oircuit  court.  A  short  time  previ- 
ous to  the  sitting  of  the  court  to  which  the  appeal  was  re- 
turnable, the  appellant  paid  the  amount  of  the  judgment  to 
the  justice,  who  at  the  same  time  claimed  fifteen  per  cent, 
damages  thereon,  but  the  appellant  refused  to  pay  it.  The 
day  after  the.  receipt  of  the  money  by  the  justice,  he  paid  it 
over  to  the  party  for  whose  use  the  suit  was  brought,  who 
received  it,  insisting  upon  his  right  to  be  paid  the  15  per  cent, 
and  directed  the  appeal  to  be  returned  to  the  circuit  court. 
The  appellants  prayed  the  court  to  charge  the  jury,  that  if 
they  had  paid  the  amount  due  the  appellee  to  the  justice,  and 
the  latter  had  paid  it  over  as  shown  by  the  proof,  then  they 
(the  jury)  should  find  for  the  appellants.  This  charge  was 
refused,  and  the  jury  were  instructed,  that  if  at  the  time  of 
the  payment  by  the  justice  of  the  peace  to  the  appellee,  he 
claimed  the  fifteen  per  cent,  damages,  then  they  should  re- 
turn a  verdict  for  the  appellee.  To  the  charge  refused,  as 
well  as  that  given,  the  plaintiffs  in  error  excepted,  and  their 
exceptions  are  duly  sealed  and  certified  to  this  court. 

Leslie,  for  the  plaintiff",  in  error,  insisted,  that  the  debt 
having  been  paid,  the  fifteen  per  cent,  damages  were  not  re- 
coverable, but  if  they  were,  the  charge  given  could  not  be 
supported.     [Clay's  Dig.  315,  §  13  ;  2  Porter  Rep.  48.] 

B.  F.  Porter,  for  the  defendant  in  error.  The  appellant 
cannot  avoid  the  payment  of  fifteen  per  cent,  damag^es,  which 
the  law  imposes  as  a  penalty  for  delay,  by  satisfying  the 
judgment  of  the  justice  before  the  return  of  the  appeal.  But 
if  the  circuit  court  erred  in  giving  damages,  it  was  a  matter 
of  discretion,  not  revisable  on  error.     [3  Dev.  Rep.  468.] 
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COLLIER,  C.  J. — It  is  enacted  by  a  statute  of  this  State, 
that  in-  all  appeals  taken  in  virtue  thereof,  from  a  justice  of 
the  peace,  when  it  shall  be  made  to  appear  to  the  court,  that 
the  appeal  was  taken  merely  for  delay,  the  court  shall  award 
fifteen  per  cent,  damages.  [Clay's  Dig.  315,  »§.  13.]  After 
the  appeal  in  the  case  before  us  was  taken,  the  authority  of 
the  justice  to  receive  the  money  he  had  adjudged  to  the  plain- 
tiflf  ceased,  and  the  plaintiff  himself  could  not  have  been  com- 
pelled to  accept  it,  unless  he  was  also  paid  all  costs  that  had 
accrued,  as  well  as  the  damages  which  the  court  is  directed 
to  award,  where  the  object  of  the  appellaiit  is  delay.  Yet  if 
the  judgment  is  satisfied,  the  appellee  will  not  be  allowed  to 
proceed  in  the  higher  court  merely  for  the  purpose  of  recov- 
ering Jthese  damages,  although  he  receives  the  money  with  a 
protestation  that  he  will  not  yield  them  up,  and  insists  upon 
the  right  to  recover  them.  The  damages  are  merely  conse- 
quential, if  allowed,  they  are  to  be  calculated  upon  the  a- 
mount  of  the  judgment  which  the  appellate  court  may  render, 
and  if  the  indebtedness  is  discharged  by  the  reception  by  the 
creditor  of  his  demand,  then  there  is  nothing  upon  which  to 
rest  a  judgment  for  damages.    • 

If  the  appeal  had  been  returned  to  the  circuit  court  and  the 
money  afterwards  paid  to  the*  plaintiff,  he  would  have  been 
entitled  to  recover  his  costs  up  to  that  time,  with  the  costs  of 
a  judgment  disposing  of  the  case.  But  such  is  not  the  situa- 
tion of  the  present  case.  Here  the  money  was  paid  by  the 
defendant,  and  received  by  the  plaintiff,  while  the  papers 
were  in  the  possession  of  the  justice  ;  and  up  to  this  time  he 
was  entitled  to  recover  all  costs.  But  the  acceptance  of  the 
money,  we  have  seen,  satisfied  his  demand ;  notwithstanding 
which  he  directed  the  appeal  to  be  returned,  and  attempted 
to  prosecute  his  suit.  His  claim  was  extinguished  before  the 
case  found  its  way  to  the  circuit  court — ^no  judgment  could 
there  have  been  had  by  him — consequently  he  is  not  entitled 
te  the  costs  of  the  circuit  court. 

'  True,. in  a  proper  case,  it  is  a  matter  of  discretion  with  the 
court,  to  which  an  appeal  from  the  justice  of  the  peace  is  ta- 
ken, whether  the  statute  damages  will  be  awarded ;  but  if 
they  are  adjudged  in  a  case  in  which  they  are  not  recovera- 
ble, it  is  a  fatal  error.     The  consequence  of  what  we  have 
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said,  is,  that  the  circuit  court  misapprehended  the  law^ — its 
judgment  is  therefore  reversed,  and  the  cause  remanded,  if 
desired.  . . 


CONN  LLY'S  Adm'k,  et  al.  v.  KAVANAUGH. 

1.  When  a.  feme  covert  prays  that  her  portion  of  an  intestate's  estate  may  \)^ 
settled  to  her  sole  use,  and  the  answer  sets  up  that  the  intestate  became 
the  surety  for  her  and  another  person  as  the  administrators  of  the  estate 
of  her  first  husband^  of  which  estate  assets  to  a  large  amount  came  to  the 
hands  of  th.e  administrators,  and  that  the  co-administrator  as  well  as  the 
complainant's  husband  are  insolvent,  indemnity  against  the  liability  will 
not  be  decreed  when  the  answer  is  not  sustained  by  proof  of  the  insolvency 
■    of  the  administrator. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  thirty-second 
District. 

The  bill  in  this  cause  is  filed  by  Catherine  Kavenaugh,  by 
her  next  friend,  against  the  administrators  of  John  Connally, 
deceased,  and  its  object  is,  to  have  her  portion,  as  one  of  the 
distributees  af  the  estate,  settled  to  her  sole  and  separate  use, 
and  protected  against  the  apparent  right  of  her  husband,  who 
with  the  other  distributees  of  the  estate,  are  made  parties  de- 
fendant to  the  bill. 

The  answer  of  the  administrators  shows  no  cause  against 
the  distribution  of  the  estate,  but  sets  up  against  the  right  of 
the  complainant,  that  their  intestate  became  one  of  the  sure- 
ties for  her  and  another  person,  as  administrators  of  the  es- 
tate of  one  Lewis,  her  former  husband,  in  the  year  1832,  in 
the  sum  of  $20,000.  The  answer  alledges,  this  administra- 
tion has  never  been  settled — that  assets  to  the  amount  of  more 
than  $18,000  came  to  the  hands  of  the  administrators — that 
22 


170 •    ALABAMA.  <_ 

Connally's  Adin*r,  et  aL  v^lCavanaugh. 

Carter  B.  Kavanaugh  afterwards  intermarried  with  the  com- 
plainant, and  thereby  became  joint  administrator  of  Lewis, 
in  her  right — that  the  other  administrator,  as  well  as  Kava- 
naugh  and  the  co-surety,  are  entirely  insolvent.  From  these 
circumstances,  the  defendants  assert  their  belief  that  the  debts 
due  to  the  estate  of  Lewis,  by  his  administrators,  will  ulti- 
mately involve  the  estate  of  Connally  in  heavy  pecuniary 
responsibilities  and  losses,  and  having  no  other  means  to  in- 
demnify the  estate,  they  submit,  if  the  prayer  of  the  bill  shall 
be  granted  before  the  final  settlement  of  Lewis'  estate  by  his 
administrators,  and  until  the  estate  of  Connally  shall  be 
protected  and  saved  harmless  on  account  of  said  adminis- 
trator. 

The  only  proof  in  support  of  the  answer  is,  exhibits  of  the 
administration  bond — of  the  inventory  and  account  of  sales 
which  charge  the  administrators  of  Lewis'  estate  with  some- 
thing over  $13,000 — and  several  citations  for  final  settlement 
of  that  estate. 

The  chancellor  considered  there  was  nothing  in  the  an- 
swers, or  proofs,  to  authorize  the  withholding  the  relief  pray- 
ed, decreed  a  settlement  on  the  wife  of  her  portion  of  Con- 
nally's estate,  and  enjoined  the  administrators  from  paying  it 
to  any  one  other  than  her  next  friend. 

This  decree  is  now  assigned  as  error.  • 

!»riC.  C.  Clay,  for  the  plaintiff  in  error,  insisted — 

t.  That  the  complainant  asking  the  aid  of  a  court  to  piro- 
tect  her,  will  be  compelled  to  render  to  the.  estate  of  Conally 
the-same  equity  she  seeks  against  her  husband.  Courts  of 
equity  uniformly  act  on  this  principle.  [1  Story's  Eq.  77,  <^ 
59 ;  1  Fonbl.  25,  43 ;  4  Bro,  Ch.  436 ;  Marks  v.  Morris,  4  H. 
^  M.  463  ;  Francis'  Maxims,  2  ;  1  Fonbl.  127,  140.] 

2.  When  equity  has  taken  jurisdiction  of  a  cause,  it  will 
retain  it  until  ample  justice  is  done  between  the  parties. 
Here  justice  cannot  be  done  unless  the  representatives  of 
Connally  can  enforce  their  case  as  an  equitable  set  off,  [Lind- 
say v.  Jackson,  2  Paige,  581,]  and  the  insolvency  is  a  suffi- 
cient ground  to  interpose,  although  the  debt  is  not  due. 
[lb.] 
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S.  Parsons,  for  the  defendant  in  error,  contended — 

1,  That  the  cause  was  ready  for  hearing,  and  the  chancel- 
lor was  not  required  to  continue  it,  so  that  the  defendants 
could  make  other  proof 

2.  But  it  is  evident  from  the  late  statute  on  this  subject, 
that  the  matter  urged  below  belongs  to  the  jurisdiction  of 
the  orphans'  Court.  It  is  not  the  intention  of  the  act,  that 
the  chancellor  shall  ascertain  either  the  amount  of  the  dis- 
tributive share,  or  what  discounts  it  was  subject  to. 

GOLDTHWAITE,  J.— The  defendants  resisted  the  ap- 
parent equity  of, the  complainant,  on  the  ground  that  their 
intestate,  with  another  person,  in  1832,  became  bound  as 
sureties  for  her  and  George  Connally  for  the  administration 
of  the  estate  of  her  former  husband — that  they  and  Connal- 
ly have  received  assets  of  that  estate  to  a  large  amount — 
that  it  remains  entirely  unsettled  with  the  proper  court — and 
that  her  present  husband,  as  well  as  Connally,  the  co-admin- 
istrator, and  the  co-surety,  are  wholly  insolvent.  From  these 
facts  the  defendants  insist  an  equity  arises,  for  them  to  re- 
quire, either  that  that  estate  shall  be  settled,  or  indemnity 
given  before  the  complainant's  portion  of  the  estate  the  de- 
fendants represent,  shall  be  settled  on  her.  We  are  not  pre- 
pared to  say,  this  position  would  be  untenable  if  the  answer 
was  sustained  by  proofs ;  but  in  the  condition  in  which  the 
record  is  presented,  the  expression  of  any  opinion  is  impro- 
per, for  the  reason  that  the  case  is  not  sustained  by  evidence. 
If  we  concede  that  the  insolvency  of  the  administrators  up- 
on Lewis'  estate,  is  a  fact  which  authorizes  the  present  de- 
fendants to  demand  indemnity,  for  the  liability  of  their  in- 
testate on  the  administration  bond,  before  payment  of  the 
complainant's  portion,  then  it  will  be  apparent  the  cause 
rests  on  this  fact  of  insolvency.  In  the  decision  of  theTus- 
cumbia  Rail  Road  Company  v.  Sherrod,  8  Ala.  Rep.  206,  we 
had  occasion  to  review  all  the  cases  bearing  on  the  question, 
how  far  insolvency  would  confer  jurisdiction  on  a  court  of 
equity,  when  without  this  fact  it  had  none ;  but  none  of 
them  go  so  far  as  to  let  in  the  jurisdiction  on  this  account, 
when  there  would  not  otherwise  be  a  failure  of  justice. 

In  this  cause,  the  insolvency  of  one  of  the  administrators  is 
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conceded  by  the  bill,  as  well  as  asserted  by  the  answer,  but 
as  to  the  other,  there  is  a  total  absence  of  proof.  If  George 
Connally,  the  co-administrator  of  the  estate  of  Lewis  is  sdl- 
vent,  it  is  clear  the  defendants  representing  his  surety,  cannot 
be  prejudiced  by  the  insolvency  of  the  complainant's  husband 
as  the  same  decree  which  established  the  indebtedness  of 
the  administrators  of  Lewis'  estate  would  award  execu- 
tion against  the  solvent  administrator,  before  any  recourse 
could  be  had  against  the  defendants  representing  the 
surety. 

The  case  failing  in  this  particular,  it  is  unnecessary  to  ex- 
amine it  farther,  as  we  could  render  no  aid  to  the  party,  even 
if  our  judgment  was,  that  the  answer  made  out  a  full  de- 
fence, or  presented  such  a  state  of  facts  as  would  require  a 
modification  of  the  decree. 

Decree  affirmed.  - 


•  ''  McLANE  V.  SPENCE,  Adm'r. 

1.  One  who  is  administrator  of  two  estates,  may  elect  to  which  of  the  two 
'certain  property  belongs.  But  the  act  manifesting  such  election,  must  be 
definite,  clear,  and  certain,  and  not  ambiguous  or  doubtful,  to  estop  him 
from  afterwards  asserting  title. 

2.  A  decree  in  chancery,  though  in  form  final,  which  is  in  its  nature  interlo- 
cutory merely,  cannot  be  pleaded  in  bar  of  another  action. 

-     Error  to  the  Circuit  Court  of  Talladega. 

Trespass  vi  et  armis  by  the  defendant,  against  the  plain- 
tiff in  error,  for  forcibly  taking  six  slaves  out  of  his  posses- 
sion ;  viz.,  Mike,  Candice,  Leah,  Adeline,  Harriet  and  Mar- 
garet. 

The  declaration  charges,  the  forcible  taking  of  the  slaves 


JANUARY  TERM,  1847. 173 

McLane  v.  Spence,  Adm'r.     


from  the  .possession  of  one  Miller,  to  whom  they  had  been 
hired  as  the  property  of  the  estate  of  John  C- Calhoun,  of 
which  the  plaintiff  was  administrator. 

The  defendant  pleaded — 1.  Not  guilty.  2.  That  as  cor- 
oner of  Talladega  county,  he  seized  and  sold  the  slaves,  by 
virtue  of  two  writs  o(  fieri  facias,  which  issued  on  judgments 
obtained  against  the  plaintiff  as  administrator  of  one  William 
King,  deceased,  and  all  edges,  that  the  slaves  were  the  pro- 
perty of  the  plaintiff,  as  the  administrator  of  W.  King.  3. 
He  craved  oyer  of  the  letters  of  administration  of  the  plain- 
tiff, which  being  read,  he  says  acHanon,  because  he  says  the 
plaintiff  is  not,  and  never  hath  been  administrator  of  the  said 
John  C.  Calhoun,  deceased,  in  manner  and  form  as  he  hath 
alledged,  and  this  he  is  ready  to  verify,  &c.  4.  At  the  trial 
term,  the  defendant  pleaded  puis  darrein  continuance,  the  re- 
cord and  decree,  made  in  a  suit  in  chancery  instituted  in  the 
chancery  court  of  Talladega  by  David  A.  Calhoun,  against 
the  defendant  and  others,  to  recover  these  slaves,  as  the  heir 
of  his  father,  David  Calhoun,  and  as  the  heir  of  his  brother, 
John  C.  Calhoun,  and  that  by  the  decree  of  the  court,  an  ac- 
count was  ordered,  and  a  decree  rendered  in  favor  of  the 
complainants,  against  the  purchasers  of  these  slaves,  at  the 
sale  made  by  the  defendant  as  coroner,  for  such  portion 
thereof  as  might  be  ascertained  by  the  master's  account,  and 
for  which  an  execution  was  ordered  to  issue  when  so  ascer- 
tained. This  is  a  brief  abstract  of  the  plea,  which  sets  out 
at  length,  all  the  proceedings,  and  the  decree  made  in  the 
said  suit  in  chancery,  entitled  David  A.  Calhoun  v.  McCart- 
ney and  others.     See  this  case  reported  at  length,  supra. 

To  this  plea  the  plaintiff  demurred,  and  his  demurrer  was 
sustained  by  the  court. 

A  bill  of  exceptions  taken  at  the  trial  of  the  cause  discloses, 
that  William  King  died,  having  made  his  will,  and  appointed 
his  wife  Matilda,  and  John  C.  Calhoun,  executrix  and  execu- 
tor, of  his  last  will.  That  the  will  was  proved  and  recorded 
in  the  orphans'  court  of  Talladega.  That  the  executors  gave 
bond  with  good  security,  and  took  upon  themselves  the  exe- 
cution of  the  will.  That  they  returned  an  inventory  of  the 
goods  and  chattels  of  King's  estate,  embracing  the  slaves  in 
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the  declaration  mentioned.  That  in  December,  1840,  a  sale 
•  of  the  personal  property  of  the  estate  was  made  by  the  exe- 
cutors, pursuant  to  notice  duly  given.  That  the  sale  was 
numerously  attended  by  persons  able  to  purchase,  the  plain- 
tiff among  the  number.  That  J.  C.  Calhoun  directed  twelve 
of  the  slaves  to  be  put  up  in  one  lot,  (including  those  here  in 
controversy,)  and  purchased  them  himself  at  the  price  of 
$5,050. 

That  on  the  ....  day  of  . . . . ,  Calhoun  died,  and  the  ex- 
ecutrix was  removed,  at  the  instance  of  the  sureties.     That 
on  the  same  day,  one  Griffin,  sheriff,  was  appointed  adminis- 
trator de  bonis  i\on  of  King,  and  also  administrator  of  Cal- 
houn.    That  the  plaintiff,  as  the  successor  of  Griffin  in  the 
sheriffalty,  succeeded  to  his  administration  on  that  estate  on 
the  17th  March,  1842.     That  whilst  Griffin  had  control  of 
the  slaves,  he  advertised  them  for  hire  as  the  property  of 
Calhoun's  estate,  but  being  sick,  employed  an  agent  to  attend 
to  the  hiring,  who  by  mistake  took  the  notes  for  the  hire  of 
the  slaves,  payable  to  Griffin  as  the  administrator  of  King, 
instead  of  Calhoun.     The   slaves  were  in  the  possession  of 
the  persons  hiring  them,  when  they  were  levied  on  by  the 
defendant  in  September,  1842,  and  sold  by  him  as  coroner. 
The  defendant  proved  that  at  the  sale  made  by  Calhoun, 
of  King's  estate,  he  was  desired  by  one  wishing  to  purchase, 
to  put  the  slavef  up  separately  for  sale,  and  offered  to  bid 
$800  for  one  Isaac,  but  Calhoun  refused,  alledging  that  he 
wished  to  keep  the  family  together,  and  wished  to  buy  them 
'himself,  and  in  the  opinion  of  the  witness  the  slaves,  or  some 
.   of  them,  would  have  sold  better  if  they  had  been  sold  sepa- 
rately.    The  defendant  also  produced   the  executions  upon 
'  .    which  he  made  the  levy  and  sale,  which  issued  upon  judg- 
■      ments  rendered  in  favor  of  one  McCartney,  against  the  plain- 
tiff as  the  administrator  of  King.     That  the  plaintiff  being 
sheriff,  the  executions  issued  to  him  as  coroner,  which  he 
levied  on  the  slaves  in  September,  1842,  and  sold  them  in 
October  or  November,  1842,  and  credited  the  proceeds  of  the 
"    sale  on  the  executions,  and  that  the  slaves  sold  for  a  fair  price. 
He  further  proved  that  when  Calhoun  executed  his  bond 
>■  as  executor,  he  lacked  two  months  of  being  twenty-one  years 
old.  .  He  proved  by  the  clerk  of  the  orphans'  court,  that  in 
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January,  1841,  Calhoun  brought  to  the  office  what  he  called 
a  sale  bill  of  the  estate  of  King,  which  he  refused  to  receive 
because  it  was  illegible,  and  badly  made  out,  and  he  never 
returned  any  other,  but  died  soon  afterwards.  That  the  ac- 
count of  the  sale  of  King's  estate,  in  which  the  slaves  are  re- 
turned as  having  been  purchased  by  J.  C.  Calhoun,  was  re- 
turned to  the  office  by  the  executrix,  after  her  removal  from 
office  as  executrix. 

He  also  offered  in  evidence,  the  transcripts  of  the  records 
of  the  orphans'  court  of  Talladega,  in  the  matter  of  the  ad- 
ministration of  the  estates  of  King  and  J.  C.  Calhoun. 

In  the  report  of  Spence  to  the  judge  of  the  orphans'  court, 
praying  that  the  estate  of  King  may  bie  declared  insolvent, 
among  the  debts  due  by  the  estate  enumerated  by  him,  is  the 
following  item : 

"  To  balance  judgment  in  favor  of  C.  K.  Mc- 
Cartney,        |229  33 

To  amount  of  notes  received  for  hire  of  negroes, 
which  had  been  sold  before  the  time  expired 

•for  which  they  were  hired 442  48 

He  also  puts  down  as  an  item  of  debt : 

To  amount  against  estate  of  J.  C.  Calhoun,  dec.      8,442  16 

Gross  amount  of  debit  items f  15,640  61 

Then  follow  the  credits : 

Sundries  Dr.  to  Win.  King,  dec'd. 
J.  C.  Calhoun,  to  amount  bought  at  administra- 
tor's  sale $8,442  16 

Amount  of  notes  received  of  D.  A.  Griffin,  ad- 
ministrator        2,421  43 


$10,853  59 
This  was  received  by  the  orphans'  court  as  a  report  of  in- 
solvency. 

The  record  of  the  administration  of  Spence,  upon  J.  C. 
Calhoun's  estate,  shows,  that  on  the  4th  June,  1842,  he  re- 
ported an  inyentory  of  the  notes,  receipts,  &c.,  handed  over 
to  him  by  D.  A.  Griffin,  his  predecessor,  as  belonging  to  the 
estate  of  J.  C.  Calhoun,  amounting  to  $2,771  68.  On  the 
18th  July,  1842,  he  obtained  an  order  for  the  sale  of  some 
corn  and  cotton  of  his  intestate,  which  he  returned  afterwards 
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as  having  sold  for  ^45  82,  On  the  same  day  that  this  order 
was  made,  the  following  entry  appears :  "  This  day  came 
Solomon  Spence,  as  sheriff,  and  administrat6r  of  the  estate  of 
John  C.  Calhouny  deceased,  and  exhibited  a  statement  of  the 
indebtedness  of  said  decedent  to  the  estate  of  Wm.  King, 
and  other  creditors,  together  with  the  amount  probable,  and 
certain,  of  the  assets  in  his  said  administrator's  hands  of  said 
Calhoun's  estate,  and  the  debts  of  the  deceased,  exceeding 
the  assets.  It  is  ordered  by  the  court,  that  the  report  of  in- 
solvency made  by  the  said  Spence  of  his  intestate's  estate  be 
received,  and  that  the  estate  of  the  said  John  C.  Calhoun  is 
hereby  declared  to  be  insolvent,  and  that  the  ^ame  be  ad- 
ministered, and  finally  settled  as  an  insolvent  estate."  The 
"statement"  here  said  to  be  exhibited,  is  not  found  in  the 
record. 

The  defendant  also  offered  in  evidence  the  record  of  a  re- 
covery in  chancery,  by  one  David  A.  Calhoun  v.  McCartney 
and  others,  it  being  the  same  recited  in  the  plea  puis  darrein 
continuance,  and  which  is  agreed  to  be  considered  as  set  out 
in  full,  to  the  introduction  of  which  the  plaintiff's  counsel 
objected,  and  excluded  the  record,  to  which  the  plaintiff  ex- 
cepted. 

And  this  being  all  the  proof  in  the  cause,  the  defendant's 
counsel  asked  the  court  to  charge  the  jury,  that  if  they  be- 
lieved the  proof,  they  should  find  for  the  defendant,  which 
charge  the  court  refused  to  give,  and  to  which  the  defendant 
excepted. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  ^2,886  87,  for  which  judgment  was  rendered. 

Errors  assigned — 

1.  In  sustaining  the  demurrer  to  the  plea  puis  darrein  con- 
tinuance. 

2.  In  the  matters  set  forth  in  the  bill  of  exceptions. 

W.  P.  Chilton  and  Bowden,  for  plaintiff  in  error. 

1.  The  fact  that  Calhoun  sold  the  slaves  (twelve  in  num- 
ber) in  one  lot,  when  by  putting  them  up  in  the  usual  way 
they  would  have  brought  more,  coupled  with  his  failure  to 
pay  for  them,  and  his  entire  insolvency,  and  the  further  fact 
that  he  returned  no  inventory  of  his  sales,  authorized  Spence, 
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who  succeeds  him,  to  treat  his  sale  as  a  nullity  and  hold  the 
property  as  King's.  [McLane  v.  Spence,  6  Ala.  Rep.  894 ; 
Draughan  v.  French's  adm'r,  4  Por.  352.] 

2.  Spence  adopts  the  sale  made  of  the  slaves  by  the  coro- 
ner under  McCartney's  execution,  by  returning  in  his  report 
of  the  insolvency  of  the  estate,  the  balance  of  McCartney's 
debt,  credited  with  the  proceeds  of  said  slaves.  [See  case 
first  above.] 

3.  In  S pence's  report  of  insolvency,  he  elects  to  disaffirm 
Calhoun's  purchase,  and  transfers  the  notes  given  for  the  hire 
of  the  slaves  to  King's  estate,  and  squares  the  account,  with 
Calhoun's  estate  by  charging  him  with  the  amount  of  sales  to 
himself,  but  crediting  him  with  the  same  amount. 

4.  It  is  the  duty  of  Spence  so  to  manage  the  estate  as  to 
incur  the  least  expense. '  Justice  to  the  creditors  of  an  insol- 
vent estate  forbids  that  he  should  charge  double  commis- 
sions, &c.  by  administering  on  the  property  as  Calhoun's  and 
then  transferring  the  proceeds,  minus  the  fees,  commissions, 
^c.  to  King's  estate,  he  thus  obtains  double  commissions. 
He  elected  not  to  proceed  thus,  and  every  consideration  of 
public  policy  sustains  his  election. 

5.  The  iplea.  puis  darrein  continuance  should  have  been 
held  good.  As  by  the  record  exhibited  by  the  plea,  in  a 
controversy  to  which  the  plaintiff  and  defendant  in  this  suit 
were  parties,  a  court  of  competent  jurisdiction  determines  the 
right  of  property  to  be  in  a  third  person.  [2  Phil.  Ev.  C.  4* 
H.  Notes,  822.] 

6.  But  it  should  have  been  left  to  the  jury  to  decide  whe- 
ther the  slaves  were  worth  more  than  the  amount  decreed  to 
be  a  charge  upon  them  in  chancery.  This  averment  we  are 
to  presume  the  plea  contained,  and  it  is  warranted  by  the 
decree. 

7.  But  the  record  in  the  cause  of  Daniel  A.  Calhoun  v. 
Spence,  McLane,  McCartney,  et  al.  was  competent  proof  to 
be  submitted  to  the  jury,  because — 1.  In  a  judicial  proceed- 
ing which  estops  the  parties  to  this  suit,  the  chancellor  de- 
cides the  property  is  of  the  estate  of  David  Calhoun,  late  of 
Georgia.  2.  The  sale  by  the  coroner,  McLane,  is  confirmed, 
and  while  McCartney,  the  purchaser,  keeps  the  slaves,  he  is 
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charged  with  the  share  decreed  the  complainant.  3.  It 
shows  at  least  a  decree  for  one-third  of  the  property  to  David 
Calhoun  ;  which  one-third,  Spence  as  administrator  of  John 
C.  Calhoun,  had  no  right  to  recover;  and  to  this  extent  at 
least,  the  evidence  is  good  in  mitigation  of  damages.  [See 
cases  below.|]  4.  The  record  showed  in  the  answer  of 
Spence  (his  sworn  admission)  that  he  was  endeavoring  to 
make  King's  property  pay  his  debts,  and  that  while  sheriff, 
he  had  levied  upon  Isaac  and  Greene,  two  of  the  slaves 
bought  in  by  Calhoun,  to  satisfy  a  fi.  fa.  of  Baker,  Sprouls 
&  Co.  v.*  King's  estate,  as  he  well  might  do.  [Bull.  N.  P. 
46 ;  Watts  v.  Philips,  lb.  49 ;  Muntford  v.  Gibson,  4  East, 
441;  Fisher  v.  Prince,  3  Burr.  1363;  Earl  v.  Holderness,  4 
Bing.  462.] 

8.  In  trover,  damages  are  not  given  for  the  taking — the 
tort  is  waived,  but  the  act  of  converting  property  to  which 
the  plaintiff  has  the  right  is  the  malejicium,  which  entitles 
the  party  to  damages.  [Cooper,  et  al.  v,  Chitty,  et  al.  1  Bur. 
31.]  Satisfaction  for  the  conversion  to  the  rightful  owner, 
is  a  satisfaction  to  one  who  claims  a  mere  special  property. 

The  measure  of  damages  is  the  value  of  the  property  con- 
verted, and  interest.  [Wilson  v.  Conine,  2  John.  R  280 ;  2 
Cain's  Ca.  in  Er.  200.]  But  clearly,  if  the  plaintiff  only 
owned  two-thirds  of  the  interest  in  the  property,  he  could  (if 
he  can  recover  at  all)  only  recover  to  the  extent  of  his  in- 
terest. 

He  must  have  the  right  to  the  chattel.  [Debow  v.  Titus, 
5  Halst.  128.] 

And  as  one-third,  at  least,  had  been  decreed  to  David  Cal- 
houn as  his  distributive  share  of  his  father's  estate,  Spence 
should  not  recover  for  this,  and  thus  McCartney  be  compelled 
to  make  double  satisfaction. 

But  as  the  case  now  stands,  it  is  hard  to  estimate  his  loss. 

1.  He  is  to  pay  CalHoun  the  decree,  amounting,  as  we  may 
reasonably  suppose,  to  more  than  the  value  of  the  property. 

2.  He  loses  his  debt  against  King's  estate,  which  Spence  has 
credited  with  the  sale  of  the  slaves ;  and  then — 3.  He  is  to 
refund  to  Spence  the  value  and  interest,  having  indemnified 

S.  F.  Rice,  contra. 
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ORMOND,  J. — The  slaves  in  controversy,  were  sold  by 
the  plaintiff  in  error  as  coroner,  by  virtue  of  an  execution 
against  the  representatives  of  the  estate  of  William  King, 
and  the  question  is,  whether  they  belonged  to  that  estate,  or 
to  the  estate  of  J.  C,  Calhoun,  as  the  property  of  which  they 
are  now  claimed.  ' 

Previous  to  Spence,  the  defendant  in  error,  becoming  the 
administrator  of  King,  Calhoun,  as  King's  executor,  and  by 
virtue  of  power  derived  from  the  will,  had  exposed  the  slaves 
in  controversy  with  others  for  sale,  and  had  purchased  them 
himself ;  but  under  such  circumstances  as  would  have  ena- 
bled the  legatees  or  creditors  of  King  to  set  aside  the  sale  on 
application  to  a  court  of  chancery.  Subsequently  Calhoun 
died,  and  Spence,  in  virtue  of  his  office  as  sheriff,  succeeded 
his  predecessor,  Griffin,  in  the  administration  both  of  the  es- 
tates of  King  an4  Calhoun. 

When  this  case,  or  one  involving  the  same  points,  and  be- 
tween the  same  partier,  was  here  at  a,  previous  term,  (Mc- 
Lane V.  Spence,  6  Ala.  898)  we  held,  that  as  the  purchase 
by  Calhoun  was  voidable  at  the  election  of  those  inter- 
ested in  King's  estate,  Spence,  as  the  administrator  of  both 
estates,  might  elect  to  consider  the  purchase  by  Calhoun  as 
set  aside,  as  he  could  not  sue  himself,  and  might  do  that  vol- 
untarily which  a  court  of  equity  would  have  compelled  him 
to  do ;  but  until  the  sale  was  set  aside  by  a  competent  court, 
or  by  the  election  of  the  administrator  of  both  estates,  the 
title  passed  to  Calhoun  by  his  purchase.  The  sale  has  never 
been  set  aside  by  a  court  of  chancery,  and  the  motion  for  in- 
struf  tions  upon  the  whole  evidence,  presents  the  question, 
whether  Spence  has  himself  elected  to  consider  the  slaves  as 
the  property  of  King's  estate. 

The  remarks  made  in  McLane  v.  Spence,  supra^  were  pre- 
dicated upon  the  facts  as  they  were  set  out  in  the  bill  of  ex- 
ceptions. We  have  now  before  us  the  record  of  the  entire 
proceedings  of  the  orphans'  court  upon  both  the  estates  of 
King  and  Calhoun,  and  in  our  opinion  it  does  not  justify  the 
inference,  that  Spence  elected  to  consider  the  slaves  the  pro- 
perty of  King's  estate.  The  facts  relied  upon  are,  that 
Spence,  in  rendering  an  inventory  of  the  estate  of  Calhoun, 
did  not  return  these  slaves  as  belons-ins;  to  that  estate.     This 
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fact  is  of  a  negative  character,  and  would  not  be  of  much 
avail,  -nnless  he  had  reported  them  as  belonging  to  the  estate 
of  King,  in  his  inventory  of  that  estate,  which  he  did  not  do. 
The  omission  maybe  accounted  for  by  the  fact,  that  he  nev- 
er had  actual  possession  of  the  slaves,  they  having  been  hired 
out  by  his  predecessor  before  his  appointment,  and  sold  by 
the  plaintiff  in  error  before  the  expiration  of  the  term  of  hi- 
ring. We  thitik,  therefore,  the  mere  fact,  that  he  did  not 
return  them  in  his  inventory  as  the  property  of  Calhoun's  es- 
tate, does  not  establish  the  fact  contended  for.  Nor  is  it  of 
any  weight,  that  the  notes  taken  for  the  hire  of  these  slaves, 
during  the  year  they  were  hired  out'  as  above  stated,  were 
made  payable  to  the. administrator  of  King.  The  hiring  took 
place  under  the  administration  of  Griffin,  the  predecessor  of 
Spence,  by  virtue  of  an  order  of  the  court  directing  him  to 
hire  them  out,  as  the  property  of  Calhoun,  and  it  is  shown 
that  the  notes  were  made  payable  to  the  administrator  of 
King  by  the  mistake  of  Griffin's  agent,  he  being  unable  to 
attend  the  sale.  But  independent  of  this,  no  conclusion 
.could  be  drawn  against  Spence  from  this  act,  as  he  was  nei- 
ther a  party,  or  privy  to  it. 

The  fact  principally  relied  on  is,  that  in  making  an  esti- 
mate of  the  assets  of  King's  estate,  preparatory  to  an  order 
declaring  the  estate  insolvent,  he  puts  down  among  the  debts 
due  by  the  estate,  $229  31,  the  balance  due  on  McCartney's 
judgment.  This  sum  is  the  balance  due  upon  that  judg- 
ment, afte*  crediting  it  by  the  amount  of  the  sale  of  the 
slaves  now  in  controversy,  made  by  the  plaintiff  in  error. 
The  argument,  and  indeed  it  may  be  said  the  said  the  ^*ust 
inference  from  this  fact  unexplained,  would  seem  to  be,  that 
it  was  an  admission  that  the  slaves  were  rightfully  sold  as 
the  property  of  King  ;  but  this  inference  is  shown  to  be  un- 
just, when  the  accompanying  facts  are  considered. 

The  report  for  the  insolvency  of  King's  estate  was  made  on 
the  8th  November,  1842,  after  the  execution  of  McCartney  v. 
King's  administrator  had  been  returned  satisfied,  except  for 
the  sum  of  $229  31,  and  we  cannot  think  it  was  the  duty  of 
the  administrator  of  King,  to  assert  that  a  larger  sum  was  due 
than  the  plaintiff  himself  claimed.  It  is  true,  the  money  was 
made  by  a  sale  of  these  slaves  as  the  property  of  King's  es- 
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tate,  but  the  sale  was  forbidden  by  Spence,  and  the  slaves 
clamed  by  him  as  the  property  of  Calhonii's  estate,  and  eight' 
days  before  this  report  of  the  insolvency  of  King's  estate,  this 
suit*was  brought  to  recover  the  value  of  the  slaves  as  the  pro- 
perty of  the  estate  of  Calhoun.  These  facts,  in  our  opinion, 
explain  the  character  of  the  item  relied  on  as  an  admission. 
It  is  evidently  notliing  more  than  a  statement  of  what  Mc- 
Cartney claimed  to  be  due  on  his  judgment.  He  also  in  the 
same  report,  puts  down  as  an  item  of  debit,  $8,442  16,  the 
amount  of  the  purchases  of  Calhoun  of  the  estate  of  King. 
This  is  clearly  a  mistake,  as  it  should  have  been  put  down 
among  the  assets,  and  is  accordingly  so  put  down;  but  the 
consequence  of  thus  neutralizing  the  two  items  is,  that  the 
estate,  which  from  the  showing  made,  appears  to  have  ah  ex- 
cess of  assets  of  $3,665  14  beyond  the  claims  against  it,  is 
declared  insolvent.  There  may  have  been  other  matters 
brought  to  the  notice  of  the  orphans'  court,  and  which  influ- 
enced its  judgment  in  declaring  the  estate  insolvent,  but  the 
report  of  the  administrator  is  so  loose,  incoherent  and  unsat- 
isfactory, that  no  inference  of  any  kind  can  be  deduced  from 
it,  without  great  danger  of  mistake.  Certainly,  when  con- 
sidered in  connection  with  the  other  facts  which  have  been 
stated,  it  is  entitled  to  no  weight  whatever,  as  an  admission 
of  the  fact  attempted  to  be  deduced  from  it. 

Some  reliance  is  also  placed  upon  an  admission  in  the  an- 
swer of  Spence,  to  a  bill  in  chancery  filed  by  David  A.  Cal- 
houn against  Spence  and  others,  claiming  these  and  other 
slaves,  as  his  property,  as  the  heir  of  his  father,  of  whom 
King  was  the  administrator.  The  record  of  the  chancery 
cause  was  rejected  by  the  court  below,  but  if  we  could  look 
to  it  for  this  purpose,  it  would  not  avail  the  defendant  in  er- 
ror. The  admission  made  by  Spence,  is  of  two  slaves,  not 
involved  in  this  suit;  which  he  had  levied  on  and  sold  as 
sheriff,  before  he  was  administrator  either  of  King  or  Cal- 
houn. But  in  addition  to  this,  the  entire  record,  and'  decree 
were  offered  in  evidence,  and  from  other  answers  of  Spence, 
made  after  he  was  appointed  administrator  of  these  estates, 
he  claims  these  slaves  as  belonging  to  the  estate  of  Calhoun. 
This  motion  for  a  charge  upon  the  entire  testimony  of  the 
cause,  is  in  the  nature  of  a  demurrer  to  the  evidence,  and  in 
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our  opinion  it  establishes,  that  Spence,  since  he  has  been  the 
administrator  of  these  estates,  has  always  claimed  to  hold 
these  slaves  as  the  property  of  the  estate  of  Calhoun. 

The  plaintiff,  at  the  trial  of  the  cause,  pleaded^w/s  </arrmi 
continuance^  the  recbrd  of  a  suit  in  chancery  instituted  by 
one  David  A.  Calhoun,  against  Spence,  the  present  defend- 
ant, McCartney  and  others,  the  purpose  of  which  was  to  sub- 
ject the  slaves  in  controversy,  and  others,  to  the  payment  of 
his  distributive  share  of  his  father's  estate,  in  the  hands  of 
King,  its  administrator,  and  claiming  those  slaves  as  the  pro- 
perty of  his  father's  estate.     See  this  case  reported  supra. 

The  chancellor  decreed  that  these  slaves  were  a  fund,  out 
of  which  the  complainant  was  to  be  paid  his  distributive 
share,  and  that  they  were  liable  in  the  hands  of  McCartney, 
and  others  as  purchasers  with  notice  of  his  equity.  He  fur- 
ther made  a  reference  to  the  master  to  ascertain  what  was 
due  to  the  complainant  as  distributee,  crediting  King's  estate 
with  the  proper  compensation  for  the  board,  education  and 
clothing  of  the  complainant.  He  also  directed  an  account  to 
be  taken  of  the  value  of  the  slaves  held  by  the  difterent  de- 
fendants, with  the  value  of  the  hire,  and  when  the  sum  due 
the  complainant  was  ascertained,  he  further  directed  the 
master  to  apportion  it  among  the  different  defendants,  ac- 
cording to  the  value  of  the  slaves  held  by  them,  purchased  as 
aforesaid,  and  if  they  did  not  pay  the  sum  so  ascertained  to 
be  due  within  thirty  days  after  notice,  an  execution  was  to 
issue  against  them,  and  each  of  them,  for  the  amount  so 
withheld,  &c.     To  this  plea  the  court  sustained  a  demurrer. 

Waiving  all  other  objections  to  this  plea,  it  is  sufJicient  to 
say,  that  it  presented  no  fact,  by  which  the  jury  could  as- 
certain, either  the  right  of  the  defendant  to  a  verdict,  or  the 
damages,  if  any,  to  which  the  plaintiff- was  entitled.  Con- 
ceding that  the  defendant  could  in  this  action  avail  himself 
of  any  defence  which  the  purchasers  at  the  execution  sale 
could  make,  and  supposing  further,  that  a  liability  to  pay, 
was  equivalent  to  a  payment  in  fact,  yet  the  decree  does  not 
ascertain  what  sum,  if  any,  the  purchasers  of  the  slaves  are 
liable  to  pay.  The  only  fact  definitely  ascertained  by  the 
decree,  is,  that  the  complainant  has  a  lien  upon  these  slaves 
in  the  hands  of  the  purchasers,  for  an  aliquot  portion  of  the 
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sum  which,  upon  taking  the  account,  may  be  found  to  be 
due  from  King,  the  administrator,  to  the  complainant.  ,What 
that  sum  is,  or  what  the  share  or  proportion  of  each  will  be, 
or  whether  any  thing  is  due,  is  wholly  uncertain.  Indeed 
the  decree,  though  in  form  final,  is  in  its  nature  essentially 
interlocutory  merely,  and  the  demurrer  to  the  plea  was  pro- 
perly sustained.  See  the  case  of  McCartney,  et  al.  v.  Cal- 
houn, supra. 

These  remarks  apply  fully  to  the  motion  made  to  offer  the 
decree  in  evidence,  in  mitigation  of  damages. 

Judgment  affirmed. 


RIGGS,  ET  AL.  V.  THE  BANK  OF  THE  STATE. 

1.  In  a  summary  proceeding  by  the  bank  against  its  debtor,  the  notice  al- 
ledged  that  the  drawer  and  indorser  were  indebted  to  the  plaintiff  by  a 
bill  of  exchange,  purchased  under  the  first  section  of  the  act  of  1843,  and 
informed  them  that  amotion  would  be  made  against  them  for  the  amount 
of  money  due  and  unpaid  on  the  bill,  together  with  the  interest  and  dama- 
ges at  the  rate  of  thirty  per  cent,  which  shall  have  lawfully  accrued  there- 
on. The  damages  prescribed  by  the  statute  on  one  description  of  bill  to 
which  it  referred  was  thirty,  and  on  anotlier  five  per  cent.  Hdd,  that  as 
the  plaintiff  upon  proof  of  default  and  notice  might  recover  at  leastfive  per 
cent  damages,  the  notice  was  not  bad  on  demurrer. 

2.  In  a  proceeding  by  notice  and  motion,  at  the  suit  of  a  bank  against  its 
debtor,  if  no  issue  is  made  up,  and  a  verdict  returned  for  the  plaintiff,'it  is 
not  necessary  that  the  judgment  should  affirm,  with  particularity,  the 
proof  of  eveiy  fact  which  was  necessary  to  have  authorized  their  verdict;, 
it  is  enough  if  it  distinctly  sets  fortli  the  facts,  which  are  essential  to  the 
exercise  of  the  summary  jurisdiction.  .      • 

3.  Where  the  jury  render  a  verdict  for  more  damages  than  the  tegal  liabili- 
ty on  which  the  plaintiff  founds  a  right  to  recover,  the  judgment  will  not 
be  reversed  on  error,  but  a  defendant  should  move  for  the  new  trial .  in  the 
primary  court.  .  .  •        . 

Writ  of  Error  to  the  Circuit  Coiut  of  Tuscaloosa. 
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This  was  a  suit  instituted  by  notice  and  motion  under  the 
act  incorporating  the  bank  to  recover  the  amount  of  a  bill  of 
exchange  for  $5,000,  with  damages  and  interest.  The  no- 
tice describes  the  bill  as  drawn  by  Daniel  M.  Riggs  on  the 
1st  June,  1844,  addressed  to  the  same  name,  at  Mobile,  re- 
questing the  drawee  on  the  first  day  of  May  next,  thereafter, 
to  pay  to  the  order  of  Hardin  Perkins,  in  specie,  the  sum  of 
$5,000,  at  the  Bank  of  Louisiana,  New  Orleans,  which  bill 
was  indorsed  by  the  payee  to  Thomas  D.  King,  and  by  the 
latter  to  the  defendant  in  error.  The  notice  alledged  that  the 
drawer  and  iiidorser  were  indebted  to  the  plaintiff  below  by 
a  bill  of  exchange,  purchased  under  the  first  section  of  the 
act  of  14th  February,  1843,  and  informs  them  that  a  motion 
would  be  made  against  them,  '^  for  the  amount  of  money  due 
and  unpaid  in  said  bill,  together  with  the  interest  and  dama- 
ges, at  the  rate  of  thirty  per  cent,  which  shall  have  lawfully 
accrued  thereon."  The  defendants  demurred  to  the  notice, 
and  their  demurrer  being  overruled,  an  issue  was  made  up  and 
the  cause  submitted  to  a  jury  at  the  term  of  the  circuit  court 
holden  in  March,  1846,  who  found  the  issue  in  favor  of  the 
plaintiff,  arid  assessed  the  damages  at  the  sum  of  $6,627  31 
and  judgment  was  rendered  acccordingly. 

E.  W.  Peck,  with  whom  was  B.  W.  Huntington,  for  the 
plaintiff  in  error,  contended  that  the  allegation  in  the  notice, 
that  the  bill  had  been  purchased  by  the  bank,  under  the  pro- 
visions of  the  first  section  of  the  act  of  1843,  was  not  suffi- 
cient to  entitle  the  plaintiff  to  recover'  thirty  per  cent,  dama- 
ges, whatever  might  be  the  truth  of  the  case.  Under  that 
section  it  was  competent  for  the  bank  to  purchase,  not  only 
bills  upon  which  on  a  protest  for  non-payment,  such  damages 
^  might  be  recovered,  but  to  purchase  others  on  which  the 
damages  would  be  but  five  per  cent.  To  authorize  the  plain- 
tiff to  recover  the  higher  rate  of  damages,  the  notice  should 
have  stated  the  purpose  for  which  the  bill  was  purchased. 
[Leigh  V.  The  State  Bank,  10  Ala.  R.  339.] 

The  statement  in  the  notice  that  the  plaintiff  would  claim 
thirty  per  cent,  damages,  does  not  cure  the  defect — it  is  not 
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a  traversable  allegation.  It  cannot  be  inferred  from  the  fact 
that  the  bill  was  payable  in  specie,  that  it  was  bought  for  the 
purpose  of  remitting  funds  to  pay  the  State  bonds.  There 
being  no  allegation  adapted  to  the  admission  of  the  proof,  it 
must  be  intended  that  the  plaintiff  recovered  thirty  per  cent, 
damages,  in  the  absence  of  such  evidence. 

-  Porter,  for  the  defendant  in  error,  made  the  following 
points:  1.  There  was  ho  defect  in  the  notice  authorizing 
the  court  to  sustain  a  demurrer  to  it. ,  It  conforms  to  all  the 
requirements  in  regard  to  such  process.  [Sale  v.  Decatur 
Bank,  1  Ala.  Rep.  425 ;  Crawford  v.  Bank  of  Mobile,  7*Ala. 
R.  205  ;  Colgin  v.  The  State  Bank,  at  this  term.]  2.  So  far 
as  the  question  of  interest  is  concerned,  it  was  not  necessary 
to  state  in.  the  notice,  that  it  would  be  demanded.  The  law 
fixes  the  rate  of  interest,  and  the  court  will  ex  officio  notice 
it.  3.  Notice  in  these  cases  have  not  the  effect  of  process, 
nor  is  a  suit  pending  till  the  motion  is  submitted.  [Beard  v. 
The  Bank,  8  Ala.  R.  344;  Lyon  v.  The  Bank,  1  Stew.  442; 
Bondurant  v.  Wood,  1  Ala.  R.  543 ;  Griffin  v.  The  Bank,  6 
Ala.  R.  911.]  4.  As  to  the  question  of  usury,  there  must 
be  a  design  to  evade  law.  [Chitty  on  Con.  541 ;,  Bank  v. 
Waggoner,  9  Pet.  378.]  5.  The  usury  must  be  determined 
upon  at  the  time  of  the  transaction,  subsequent  results  will 
not  make  it  so.  [Tate  v.  Willings,  3  T.  Rep.  539 ;  1  Saund. 
295,  n.  1 ;  1  East.  R.  92 ;  Phillips  v.  Cochrane,  3  Camp.  R. 
119;  8  Mass.  R.  101,  256;  1  Pet.  R.  43.] 

COLLIER,  C.  J.— In  Leigh  v.  The  State  Bank,  at  the 
last  term,  it  was  held,  that  to  authorize  a  recovery  of  thirty 
per  cent,  damages  upon  a  dishonored  bill,  purchased  under 
the  first  section  of  the  act  of  1843,  it  must  be  shown  upon 
the  record,  that  the  bill  is  included  in  the  class  upon  which 
such  damages  are  given.  The  judgment  in  that  case  was  by 
default,  and  this  court  remarked  that  it  had  been  settled  by 
many  previous  adjudications,  "  that  every  fact  must  be  shown 
upon  the  record  to  have  been  proved,  which  was  necessary 
to  establish  the  liability  of  the  defendant  to  the  judgment  as 
rendered." 
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It  does  not  appelar  from  the  notice,  that  the  bill  upon  which 
the  motion  was  made,  was  purchased  pursuant  to  the  provis- 
ions of  the  statute  referred  to,  which  entitle  the  bank  to 
thirty  per  cent,  damages^  upon  its  being  dishonored  for  non- 
acceptance,  or  non-payment;  unless  the  statement  that  a 
judgment  would  be  moved  for,  to  recover  that  amount,  can 
be  considered  as  equivalent  to  such  an  averment.  Howev- 
er this  may  be,  we  will  not  stop  to  inquire.  The  notice  des- 
cribed the  bill  correctly,  and  is  certainly  sufficient  upon  due 
proof,  to  authorize  the  plaintiff  to  recover  at  least  the  amount 
of  the  bill,  with^ve^er  cent,  damages,  and  interest — this  be- 
ing* the  lowest  rate  of  damages  prescribed  by  the  act, 
which  are  recoverable  upon  a  dishonored  bill.  It  follows 
then,  that  as  the  plaintiff  might  have  obtained  a  judgment 
upon  his  bill,  though  for  less  damages  tljan  he  claimed,  the 
demurrer  to  the  notice  was  rightly  overruled. 

In  Smith,  et  al.  v.  The  Branch  Bank  at  Mobile,  5  Ala.  Rep. 
26,  it  is  said,  the  result  of  all  the  cases  in  this  court,  where 
judgments  had  been  rendered  on  motion,  is,  that  when  the 
judgment  is  by  default,  it  must  appear  by  the  judgment,  that 
the  defendant  had  the  notice  which  the  law  requires,  and 
that  the  facts  were  proved  which  gives  the  court  jurisdiction, 
and  show  the  liability  of  the  defendant  for  the^debt,  or  pen- 
alty, if  the  defendant  appear,  it  will  be  evidence  of  notice, 
and  if  an  issue  is  made  up  and  submitted  to  a  jury,  it  is  then 
like  any  other  cause,  commenced  in  the  ordinary  mode,  ex- 
cept that  it  must  appear  upon  the  record,  that  the  court  had 
jurisdiction  to  entertain  the  motion.  [See  Curry  v.  The 
Bank  of  Mobile,  8  Porter's  Rep.  360.]  Here  the  judgment 
entry  directly  sets  forth  the  facts  which  are  essential  to  the 
exercise  of  the  summary  jurisdiction. 

If  the  damages  assessed  are  more  than  the  plaintiff  was 
entitled  to  recover,  the  defendants  should  have  moved  a  new 
trial  in  the  circuit  court,  and  cannot  alledge  on  error,  that 
the  verdict  and  judgment  are  for  a  sum  greater  than  the  le- 
gal liability  sought  to  be.  enforced,  and  that  the  liability  will 
not  support  the  recovery.  When  a  judgment  by  default  is 
rendered  for  more  damages  upon  a  dishonored  bill,  or  more 
interest  upon  a  note  or  other  writing  than  the  law  allows,'  it 
might  be  corrected  on  motion  in  the  primary  court,  or  here, 
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at  the  cost  of  the  plaintiff  in  error.  But  it  was  decided  by 
our  predecessors,  that  where  the  damages  or  interest  were  as- 
sessed by  a  jury  in  such  cases,  the  defendants'  remedy  was 
by  motion  for  a  new  trial,  and  a  judgment  rendered  on  such 
a  verdict,  would  not  be  reversed  on  error.  To  this  decision 
we  have  repeatedly  done  homage,  and  are  still  inclined  to  fol- 
low it — it  is  decisive  of  the  case  at  bar,  and  the  judgment  of 
the  circuit  court  is  therefore  affirmed. 


*r. 


■     CLOPTON  V.  MARTIN. 


1.  When  by  mistake  a  written  agreement  expresses  more  or  less  than  tfife 
parties  intended,  a  court  of  equity  will  reform  it,  but  the  proof  of  the  mis- 
take must  be  full  and  satisfactory. 

2.  When,  in  the  sale  of  a  slave  it  was  agreed  the' purchaser  should  have  no 
warranty  of  soundness,  and  he  was  informed  the  slav^  had  been  some 
years  before  afflicted  with  fits,  but  no  bill  of  sale  was  then  executed — the 
parties  agreeing  that  it  should  be  so  on  a  certain  day  when  the  price  was 
to  be  paid — and  the  seller  afterwards  caused  a  receipt  to  be  drawn  ex- 
pressing a  warranty  of  the  then  soundness  of  the  slave  under  the  impres- 
sion this  would  not  bind  him  if  the  slave  should  afterwards  be  afflicted  in 
a  similar  manner:  Held,  that  a  case  of  mistake  was  made  out  sufficient 
to  warrant  the  cancellation  of  this  clause  of  warranty. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  thirty-se- 
cond district. 

Martin  is  the  complainant  in  this  bill,  andby  it  he  alledges 
that  on  the  17th  December,  1841,  he  sold  and  delivered  to 
the  defendant,  Clopton,  a  certain  slave,  for  the  price  of  $700. 
That  the  sale  and  delivery  was  made  without  any  warranty 
as  to  the  health  and  soundness  of  the  slave,  and  so  accepted 
by  the  purchaser.  Some  years  previous  to  tbe  sale,  the  slave 
had  been  afflicted  with  spasms  or  fits.     Of  this  the  complain- 
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ant  fully  informed  Clopton  before  the  sale.  In  the  conversa- 
tions previous  to  the  sale,  the  complainant  asked  $800  as  his 
price,  but  for  the  reason  that  the  slave  had  been  so  afflicted, 
although  the  complainant  did  not  believe  they  would  again 
recur,  and  because  he  did  not  intend  to  warrant  his  health, 
\ie  agreed  to  take  f  700.  The  slave  was  then  delivered  to 
the  purchaser,  and  has  ever  since  remained  in  his  possession. 

After  the  sale  (on  the  20th  of  December  of  the  same  year) 
the  purchaser  applied  to  the  complainant  for  a  bill  of  sale  of 
the  slave,  and  he  executed  a  receipt  for  the  price  paid,  in 
which,  after  a  warranty  of  the  title,  is  found  this  clause : 
"And  said  negro  man  I  warrant  to  be  sound  at  this  time." 

The  complainant  procured  a  friend  to  draw  this  instru- 
ment, but  his  instructions  were  to  make  the  written  engage- 
ment conformable  to  the  actual  terms  of  sale,  and  it  was  not 
the  intention  to  bind  him  in  any  manner  on  account  of  the 
previous  affliction  of  the  slave.  The  warranty  contained  in 
the  writing  was  inserted  therein  by  the  ignorance  and  mis- 
take of  the  complainant  as  to  its  effect,  and  is  that  much 
more  than  was  contracted  for  by  the  purchaser. 

The  bill  then  states  that  Clopton  is  proceeding  by  suit  on 
this  warranty  against  the  complainant,  and  as  he  is  advised, 
will  be  ^ble  to  prove  that  the  slave  after  the  purchase  was  af- 
flicted in  a  similar  manner  with  fits  to  what  he  was  some  years 
previous  to  the  sale.  The  prayer  is,  that  the  bill  of  sale  may 
be  delivered  up  or  otherwise  disposed  of  as  the  court  might 
direct,  and  Clopton  be  enjoined  from  proceeding  in  the  suit 
commenced,  or  in  any  other  suit  on  the  warranty  of  soundness. 

The  defendant  answered  the  bill,  denying  all  its  allega- 
tions in  terms,  but  admits  the  complainant  did  inform  him 
the  slave  had  some  five  years  befbre  had  fits  when  a  small 
boy,  but  sold  him  as  a  sound  slave.  He  denies  the  contract 
was  complete  until  the  delivery  of  the  bill  of  sale ;  though 
the  delivery  was  made  prfevious  to  that  time,  yet  the  money 
was  not  to  be  paid  until  a  few  days  afterwards,  when  the 
slave  was  to  be  conveyed.  He  also  insists  the  warranty  con- 
tained in  the  bill  of  sale  is  that  agreed  for.  by  him. 

The  evidence  in  the  cause  may  be  thus  condensed :  Two 
of  the  sons  of  complainant  assert  they  were  present  at  the 
sale  which  took  place  on  the  17th  December,  1841.     The 
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price  agreed  on  was  $700,  and  the  defendant  was  then  in- 
formed the  slave  had  been  afflicted  with  fits,  but  had  had 
none  for  some  two  or  three  years.  The  complainant  was  to 
give  no  warranty  of  soundness,  and  if  the  defendant  took  him 
at  all,  he  must  risk  his  soundness.  The  agreement  was,  that 
the  defendant  was  to  pay  for  the  slave  the  next  Monday  after 
the  sale,  when  a  bill  of  sale  was  to  be  given.  The  complain- 
ant objected  to  delivery  at  that  time,  wishing  to  defer  it  un- 
til the  money  was  paid,  but  at  the  instance  of  the  defendant, 
acquiesced  in  his  taking  the  slave. 

A  witness  not  connected  with  the  parties  speaks  of  conver- 
sations with  the  defendant,  in  which  he  spoke  of  his  know- 
ledge that  the  slave  had  previous  to  the  purchase  had  fits, 
and  his  assertion  that  he  would  not  have  purchased  but  for 
the  impression  the  slave  had  outgrown  them. 

A  physician  was  examined  to  prove  his  attendance  on  the 
slave  in  1839,  when  he  was  considered  cured — the  cause  was 
supposed  to  be  worms,  or  too  rapid  growth. 

Several  of  the  witnesses  concur  that  the  slave  had  not  been 
afflicted  since  1839,  previous  to  the  sale. 

Another  witness  states  the  complainant  called  on' him  after 
the  sale,  and  stated  he  wished  a  bill  of  sale  drawn  so  as  to 
express  that  if  the  slave  should,  be  afterwards  afflicted  with 
fits,  the  complainant  was  not  to  be  bound.  Under  the  im- 
pression that  this  intention  would  be  exJpressed  thus,  witness 
-drew  the  billof  sale,  which  the  complainant  afterwards,  on 
the  20th  December,  delivered  to  the  defendant. 

The  chancellor  decreed  a  perpetual  injunction  of  the  suit 
at  law,  and  directed  the  costs  to  be  paid  by  the  defendant. 

This  decree  is  assigned  as  error. 

Robinson,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  conversation  between  the  parties,  testified' by 
the  sons  of  the  complainant,  was  previous  to  the  contract  of 
sale,  and  must  be  considered  as  merged  in  the  bill  of  sale. 
[3  Cowan  &  Hill's  Notes,  1466-7,] 

2.  But  if  the  evidence  can  be  looked  to  as  showing  the 
contract,  then  it  is  the  attempt  to  show  by  pa7'ol  an  inten- 
tion different  from  that  evinced  by  the  writing.  [6  Vesey, 
334,  note  c;  4  Dess.  215  :  Dufrene  v.  McDonald,  Ibid,  209  ; 
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Dwight  V.  Pomroy,  17  Mass.  303 ;  Wade  v.  Howard,  6  Piek. 
492  ;  Rich  v.  Jackson,  4  Bro.  Ch.  514 ;  Iddings  v.  Iddings,  7 
S.  &R.  Ill;  Mann  V.  Mann,  1  John.  Ch.  231.] 

3.  Th^  testimony  of  the  only  reliable  witness  (he  who 
speaks  of  drawing  the  bill  of  sale)  shows  that  there  was  no 
such  mistake  as  alledged,  or  if  there  was  a  mistake,  it  is  of 
law  and  not  of  fact.     [Lyon  v.  Richmond,  2  John.  Ch.  51.] 

4.  The  proof  of  a  mistake  must  be  clear  and  satisfactory. 
[Ghray  v.  Ward.  4  Blackf  432  ;  Harrington  v;  Harrington,  2 
Howard,  720 ;  Lyman  v.  United  Lis.  Co.  2  John.  Ch.  630.] 

Silas  Parsons,  contra,  contended  that  the  mistake  was 
sufficiently  made  to  appear,  as  the  contract  is  proven  to  be 
different  from  that  expressed  in  the  bill  of  sale,  and  the  rea- 
son is  also  given  why  that  is  in  the  form  it  is — a  mistake  of 
its  legal  effect  by  the  person  drawing  it.  [1  Story's  Eq,  <§. 
162;  Thompson  v.  Yaughan,  2  Atk.  31;  Bishop  v.  Church, 
2  Vesey,  100 ;  Ibid,  371;  Thomas  v.  Frazer,  3  Ibid,  399 ;  1 
;StoryEq.  121;  lb.  128;  O'Neal  v.  Teague,  8  Ala.  R.  345.] 

■  GOLDTHWAITE,  J.— The  reformation  of  written  agree- 
ments, when,  by  mistake,  they  express  more  or  less  than  the 
parties  intended,  is  now  a  well  established  branch  of  equity 
jurisdiction,  but  if  the  proofs  are  doubtful  and  unsatisfactory, 
and  the  mistake  is  not  entirely  plain,  equity  will  withhold 
relief  on  the  ground  that  the  written  paper  ought  to  be  treat- 
ed as  a  full  and  correct  expression  of  the  intent,  until  the 
contrary  is  established  beyond  reasonable  controversy.  [1 
Story's  Eq.  §  152,  and  cases  there  cited.] 

If,  as^  the  counsel  for  the  defendant  supposes,  the  proof  in 
this  cause  established  the  contract  to  be,  that  the  complain- 
ant was  to  warrant  the  then  condition  of  the  slave,  it  would 
admit  of  serious  question,  whether  his  mistaken  impression 
that  such  a  contract  would  not  cover  a  constitutional  defect 
subsequently  developed,  would  be  admitted  to  qualify  the 
legal  import  of  his  agreemgnt ;  but  as  we  understand  the  evi- 
dence, no  such  inference  is  warranted.  Those  present  when 
the  sale  was  made,  are  positive  and  precise  in  declaring  the 
r>ontract  was,  the  slave  should  not  be  warranted  sound,  and 
the  reason  was  then  given  by  the  seller,  why  he  would  not 
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assume  this  obligation.  The  contract  was  theb  complete  in 
all  its  terms,  and  nothing  remained  to  be  done  by  the  purcha- 
ser than  to  pay  the  money,  or  by  the  seller,  than  to  execute 
the,  bill  of  sale.  If  the  proof  had  stopped  at  this  point,  it  is 
possible  there  would  be  no  sufficient  explanation  to  account 
for  the  varianc#  between  the  contract  as  agreed  on,  and  that 
expressed  by  the  receipt.  There  is  no  ground,  however,  to 
suppose  the  contract  itself  was  afterwards  varied  by  the  par- 
ties, for  the  complainant  himself  caused  the  bill  of  sale  to  be 
prepared,  and  the  testimony  of  the  draftsmen  is  convincing 
that  the  warranty  of  soundness  was  inserted — not  because 
there  was  any  contract  to  that  effect — but  to  guard  the  com- 
plainant against  the  precise  difficulty  which  afterwards  hap- 
pened and  which  the  bill  of  sale  as  draWn  does  not  exclude. 
In  our  judgment,  it  is  a  case  of  mistake  clearly  within  the 
rules  previously  stated,  and  the  chancellor's  decree  is  sub- 
stantially correct,  though  it  might  properly  have  gone  farther 
and  decreed  the  cancellation  of  this  clause  of  the  warranty. 
Decree  affirmed. 

H 


GODBOLD  v.  THE  BRANCH  BANK  AT  MOBILE. 

1.  Directors  of  a  bank  are  not  responsible  for  an  injury  to  the  bank,  caused 
by  their  act,  originating  in  an  error  of  judgment,  unless  the  act  be  so 
grossly  wrong  as  to  warrant  the  imputation  of  fraud,  or  the  want  of  the 
necessary  knowledge  for  ^e  performance  of  tlie  duty  assumed  by  them^ 
on  accepting  the  agenCy. 

2.  The  giving  compensation  to  a  member  of  the  boaini  of  directors,  for  extra 
services  as  an  agent  of  the  bank,  though  unlawful,  is  not  such  an  act  as 
will  expose  the  directory  to  liability,  if  done  in  good  faitli,  and  with  the 
honest  intent  of  benefitting  the  bank. 

Error  to  the  Circuit  Court  of  Baldwin. 
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Action  on  The  case  by  the  defendant  against  the  plaintiff 
in  error. 

The  d^laration  contains  two  counts —  , 
1.  After  the  formal  part,  "  For  that  whereas,  heretofore, 
to  wit,  &c.  on,  ^.,  the  said  plaintiff,  was  lawfully  possessed 
of  a  large  amount  of  funds,  and  effects,  coiwisting  of  gold 
and  silver  coin,  bank  bills,  &c.,  of  great  value,  to  wit,  of  the 
value  of'  $2,000,000,  as,  and  for,  the  capital  stock  of  said 
plaintiff,  as  a  body  corporate,  duly  created.  And  on  the  day 
and  year  aforesaid,  the  said  defendant,  with  others,  was  duly 
elected,  and  employed,  for  a  certain  reasonable  reward,  as  di- 
rectors of  the  said  Branch  Bank,  for  the  space  of  one  year, 
then  next  ensuing,  and  the  said  defendant,  together  with  the 
other  persons  thus  elected,  then  and  there  accepted,  and  en- 
tered upon  the  said  employment,  and  office  of  directors  as 
aforesaid,  and  assumed  upon  themselves  the  duties  "thereto 
pertaining,  and  continued  and  acted  as  such,  until  the  time 
^v  of  the  committing  the  grievances  hereinafter  mentioned,  to 
V  wit,  at  Mobile,  in  the  county  aforesaid  ;  and  thereupon  it  be- 
*'*:'  came,  and  was  the  duty  of  the  defendant,  with  others,  and' 
respectively  as  such  directors,  to  take,  and  use,  all  proper 
care  and  diligence  in  and  about  the  preservation,  custody, 
continued  disbursement  and  safe  keeping  of  the  said  fimds, 
credits  and  effects  of  the  said  plaintiff,  and  to  use,  keep,  and 
continue  the  same,  in  such  manner  only,  as  is  expressly  pro- 
vided for,  and  set  forth  in  its  charter,  and  several  statutes 
creating  and  regulating  the  said  plaintiff,  as  such  body  cor- 
porate and  politic.  And  by  virtue  of  a  certain  statute  of  the 
State  of  Alabama,  then  in  force,  it  was  the  duty  of  the  said 
4^  board  of  directors,  or  a  majority  of  them,  to  pay  out  of  the 
said  funds,  credits  and  effects,  to  each  of  the  directors  of  the 
said  Branch  Bank,  $1,000  'per  annum,  for  their  services  as 
such  directors,  during  the  year  1842.  Yet  the  said  defend- 
ant, together  with  others,  being  a  majority  of  said  board  of 
directors  elected  as  aforesaid,  jointly  with  the  others,  and  sev- 
erally, totally  disregarding  his  said  duty,  and  contriving^  and 
fraudulently  intending,  to  injure  the  said  plaintiff,  whilst  he, 
the  said  defendant,  jointly  with  the  others,  and  severally  was 
and  acted  as  such  directors  aforesaid,  and  was  with  the  others. 
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who  then  acted  with  him,  a  majority  of  the  said  board  of  di- 
rectors, and  had  the  care,  custody  and  control  of  said  funds, 
credits  and  effects,  to  wit,  at  Mobile,  in  the  county  of  Bald- 
win, squandered,  and  illegally  paid  out,  from  said  funds,  to 
one  William  E.  Starke,  who  at  that  time  was  one  of  the  di- 
rectors of  said  bank,  and  claimed  and  received  his  lawful  j7er 
diem  as  aforesaid,  the  sum  of  $500.  By  means  of  the  prem- 
ises, and  by  and  through  the  careless,  negligent,  and  impro- 
per conduct  of  the  said  defendant,  as  such  director,  as  afore- 
said, the  said  funds  of  the  said  plaintiff  wefe  greatly  impair- 
ed, wasted,  and  dissipated,  and  the  said  $500,  a  portion  there- 
of, finally  lost  to  the  said  plaintiff,  to  wit,  &c. 

2.  And  whereas,  also,  the  said  defendant,  to  wit,  at  Mobile 
in  the  county  of  Baldwin,  was  with  the  others,  duly  elected 
and  employed  for  a  reasonable  reward,  as  directors  of  the 
plaintiff,  as  a  body  corporate  and  politic,  and  on  the  day  and 
year  aforesaid,  assumed  and  took  upon  himself,  jointly  with 
the  others,  and  respectively  to  perform  the  duties  thereof,  and 
thereupon  became,  and  was  bound  to  preserve,  and  take  care 
of,  and  properly  account  for,  the  funds,  credits  and  effects  'of 
the  said  plaintiff,  of  great  value,  to  wit,,  of  the  value  of  $2,- 
000,000,  and  which,  by  virtue  of  his  said  office,  and  employ- 
ment, were  entrusted  to  his  joint,  and  several  care,  and  coH'- 
trol ;  yet  the  said  defendant,  jointly  with  the  others,  and  sev- 
erally, totally  disregarding  his  said  duties,  and  obligations, 
and  contriving,  and  fraudulently  intending,  to  injure  the 
plaintiff,  while  he,  the  said  defendant,  jointly  with  the  others 
and  severally  was,  and  acted  as  such  director  as  aforesaid, 
and  contrived  with  those  who  acted  with  him,  a  majority  of 
said  board  of  directors,  and  had  the  care,  custody  and  control 
of  the  said  funds,  and  of  the  said  plaintiff,  to  wit,  on  the  day 
and  year,  (Sec.  took  so  little  and  bad  care  in  and  about  the 
preservation,  safe-keeping,  and  proper  disbursenient  of  said 
funds,  &c.  of  said  plaintiff,  that  by  and  through  the  gross 
negligence,  and  illegal  and  improper  conduct  of  the  said  de- 
fendant as  such  director,  and  as  one  of  the  majority  of  said 
board  as  aforesaid,  paying  out  to  one  William  E.  Starke,  the 
sum  of  $500,  to  which  he  was  not  entitled,  and  said  funds 
quoad  hoc,  were  wasted,  impaired,  and  finally  lost  to  the 
plaintifl",  to  wit,  &c. 
25 
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The  defendant  demurred  generally  to  the  declaration, 
which  was  overruled  by  the  court,  and  he  pleaded  not 
guilty. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the 
plaintiflf  proved,  that  the  defendant  was  a  director  of  the 
bank  for  the  year  1842,  and  that  during"  the  same  year  Wm. 
E.  Starke  was  also  director,  and  received  $1000  as  his  com- 
pensation as  such,  as  provided  by  the  statute.  That  the  de- 
fendant, as  one  of  the  directors,  and  voting  with  the  majority 
of  the  board,  employed  the  said  Starke  as  the  Eigent  of  the 
board,  to  visit  the  different  counties  in  Alabama,  and  the 
State  of  Mississippi,  to  collect  monies,  and  look  after,  and  at- 
tend to  the  business  of  the  bank,  and  that  the  defendant  as 
a  director  during  the  year  1S42,  voted  that  the  said  Starke 
receive  as  a  compensation  for  his  said  services,  the  sum  of 
$500,  over  and  above  his  salary,  which  was  paid  to  him  by 
the  cashier. 

On  the  part  of  the  defendant,  it  was  proved,  that  the  in- 
ducement which  moved  the  board,  and  the  defendant,  to 
employ  the  saixi  Starke,  iii  preference  to  one  not  connected 
with  the  bank,  was  his  capacity  for  transacting  such  busi- 
ness, and  the  superior  obligation  he  would  be  under  by  his 
oath,  to  attend  to  the  business  faithfully.  It  was  fsirther 
proved,  that  he  was  employed  a  considerable  time,  and  that 
his  services  were  valuable  to  the  bank. 

The  court  charged  the  jury,  that  if  they  believed  the  evi- 
dence, they  ought  to  find  for  the  plaintiff,  and  that  the  mea- 
sure of  damages  was  the  amount  so  received  by  Starke, 

The  defendant  moved  the  court  to  charge — 

1.  That  unless  the  defendant,  in  the  act  complained  of, 
intended  to  defraud  the  plaintiff",  or  benefit  himself,  they 
should  find  for  the  defendant. 

2.  That  if  the  contract  with  Starke  was  made  in  good 
faith,  and  for  the  purpose  of  benefitting  the  bank,  the  plain- 
tiff, could  not  recover. 

3.  That  the  action  cannot  be  maintained,  if  the  defendant 
acted  in  his  corporate  official  character,  though  the  plaintiff 
was  injured  thereby. 

4.  That  if  the  services  of  Starke  were  of  value  to  the 
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plaintiff,  equal  to  the  sum  of  five  hundred  dollars,  it  could 
not  recover.     These  were  refused.  - 

The  assignments  of  error  present  all  these  questions. 

A.  F.- Hopkins,  for  plaintiff  in  error.  The  first  count  con- 
tains no  cause  of  action  against  the  defendant  alone,  because 
the  act  complained  of,  is  shown  by  the  declaration  to  have 
been  done  by  a  majority  of  the  directors,  of  whom  the  de- 
fendant was  but  one.  The  cause  of  action  therefore,  if  any 
there  be,  is  against  all  who  composed  the  majority.  The 
charter  conferred  np  ^ower,  and  imposed  no  duty  upon  the 
defendant  as  an  individual,  but  the  powers  and  duties  were 
conferred  jointly.  No  incJividual  director  is  responsible,  un- 
less the  money  went  into  his  pbssession.  [3  Wend.  130 ;  1 
Ch.  P.  79 ;  2  Johns.  365.] 

If  two  or  more  persons  participate  in  the  commission  of  a 
tort,  the  injured  person  may  sue  one  separately,  or  any  num- 
ber jointly,  because  each  person  is  capable  of  willing  the  in- 
jury, and  of  doing  or  causing  it  to  be  done.  The  authority 
to  employ  the  agent,  was  vested  in  the  majority,  which  con- 
sists of  the  equal  portion  of  power,  which  each  member  of 
the  majority  has.  The  act  is  not  the  result  of  the  capacity 
of  one  director.  The  act  cannot  be  divided  into  parts,  and 
one  part,  and  its  consequences,  assigned  to  one  director. 
Whether  the  act  be  legal  or  illegal,  it  is  clearly  the  act  of  the 
majority,  they  should  therefore  have  been  sued  jointly. 

The  cause  of  action,  if  any,  belonged  to  the  State  of  Ala- 
bama, and  not  to  the  bank.  Thi*question  was  not  consider- 
ed in  the  Bank  v.  Collins-,  7  Ala.  Rep.  "95,  and  therefore  not 
concluded  by  it.  Besides  the  cases  are  entirely  dissimilar. 
That  was  for  money  of  the  bank  improperly  received  by  a 
director,  this  is  for  a  malfeasance  in  office,  and  no  power  has 
ever  been  given  to  the  directors  to  sue  their  predecessors  in 
office  for  a  breach  of  duty.  • 

Phillips,  contra.  Non-joinder  of  defendants  in  tort,  can 
only  be  taken  advantage  of  by  plea  in  abatement.  Misjoin- 
der may  be  by  demurrer.  [1  Chitty  P.  77.]  One  defendant 
in  trespass,  may  be  sued  alone,  and  even  if  it  appears  from 
the  declaration,  or  other  pleading,  that  the  tort  was  commit- 
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ted  jointly  by  the  defendant,  and  another  person,  ho  objec- 
tion can  be  taken.     [1  Chitty  P.  78 ;  2  Johns.  R.  365.] 

The  case  cited  from  3  Wend.  134,  shows  conclusively, 
that  if  any  one  or  more  of  the  directors  improperly  obtained, 
and  disposed  of  funds,  the  property  of  the  company,  they  are 
responsible  as  individuals,  and  not  jointly  as  directors.  The 
declaration  in  this  case,  is  precisely  simila;:  to  that  in  the 
case  referred  to.  v 

A  person  is  liable  as  a  tresspasser,  though  not  benefitted, 
by  the  act.     [1  B,  &  P.  369  ;  1  Camp.  187.] 

The  Bank,  and  not  the  State,  is  the-  proper  party.  The 
constitutionality  of  the  Bank  is  supported  on  this  ground.  [3 
Ala.  R.  271.  • 

It  is  a  ma^tter  of  no  moment  that  the  act  was  beneficial  to 
the  Bank.  It  had  already  purchased  the  services  of  the  agent 
33  3  director,  and  the  act  was  unlawful. 

-  •  .i/'  -       -;.■.'       i' 

ORMOND,  J. — This  action  is  against  the  defendant,  as 
one  of  the  majority  of  the  board  of  directors  of  the  Branch 
Bank  of  Mobile,  by  whose  act  a  sum  of  money  was  appro- 
priated to  compensate  another  director,  as  an  agent  of  the 
bank. 

In  the  Branch  Bank  at  Mobile  v.  Collins,  7  Ala.  95,  this 
was  held  to.be  illegal,  and  that  the  money  so  unlawfully  re- 
ceived could  be  recovered  from  the  director  receiving  it,  by 
action  of  eissumpsit.  This  action  is  against  an  individual  di- 
rector, who  by  voting  with  the  majority  participated  in  the 
unlawful  act,  but  did  not' receive  the  money. 

The  act  incorporating  this,  as  well  as  the  rest  of  our  banks, 
placed  it  under  the  control  of  a  president  and  directory. 
The  second  section  of  the  charter  declared,  that  "  for  the 
management  of  the  concerns  of  said  bank,  the  legislature 
shall  annually  proceed  to  elect  by  joint  vote  of  both  houses, 
a  president,  and  fourteen  directors,  whose  office  shall  con- 
tinue for  one  year,"  S^c.  The  power  here  conferred  on  the 
directory,  is  to  those  composing  it  collectively,  and  not  as 
individuals,  and  like  all  other  grants  of  power  to  a  body  of 
mftn  acting  in  a  corporate,  political,  or  judicial  capacity,  is  to 
be  exercised  by  the  majority,  unless  the  act  creating  the  body 
otherwise  limits,  or  declares  the  mode  in  which  it  shall  act, 
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or  manifest  its  determinations.  The  only  limitation  in  the 
charter  of  this  bank  is,  "that  not  legs  than  six  of  the  direc- 
tors shall  constitute  a  board  for  the  transaction  of  business, 
of  whom  the  president  shall  always,  be  one;"  and  as  it  does 
not  require  that  each  member  of  the  board  shall- concur  in. 
the  performance  of  any  act,  it  follows  necessarily  that  the 
act  may  be  done  by  a  majority  of  the  board  present.  This, 
however,  is  not  left  to  inference,  as  the  act  requires  the 
board  to  keep  a  minute  of  its  proceedings,  and  authorizes 
any  member  to  require  the  yeas  and  nays  to  be  recorded. 

That  it  is  not  the  vote  which  any  director  may  cast,  which 
constitutes  an  act  for  which  he  might  be  afterwards  held  re- 
sponsible, is  evident  from  the  fact,  that  it  requires  a  majority 
to  do  any  act  as  a  board  of  directors,  and  that  it  is  only  as 
one  of  the  majority,  that  a  director  can  participate  in  the  ae- 
tion  of  the  board.  He  has  no  capacity  to  act  as  a  director, 
but  as  an  integral  part  of  the  board,  and  the  act  when  done,  is 
not  the  act  of  each  member  individually,  but  is  the  result  of 
the  joint  action  of  the  majority  collectively.  A  vote  given 
by  a  member  in  the  minority,  has  clearly  no  influence  upon 
the  action  of  the  board,  yet  until  the  result  of  the  ballot  or 
vote  is  ascertained,  his  voice  is  as  potent,  as  one  which  the 
result  ascertained  to  have  been  in  the  majority.  It  follows 
necessarily,  that  an  act  done  by  the  board,  is  not  the  act  of 
the  individual  members  wljo  by  voting  in  the  majoiuty  have 
produced  the  result,  but  the  act  is  the  consequence  of  the 
joint  action  of  those  directors,  who  by  their  vote  have  car- 
ried the  proposed  measure. 

The  case  of  the  Franklin  In.  Co.  v.  Jenkins,  3  Wend.  130, 
is  the  converse  of  this.  There,  four  persons  were  sued  as 
directors,  for  a  waste  of  the  funds  of  the  company,  and  the 
court  held,  that  as  they  did  not  constitute  a  majority  of  the 
board,  they  were  incapable  of  doing  any  corporate  aet,  and 
could  not  therefore  jointly,  as  directors,  have  wasted  the 
money  or  effects  of  the  corporation,  but  if  liable  at  all,  were 
liable  individually.  That  is  the  precise  prirtciple  involved 
in  this  case.  In  both  counts  of  the  declaration,  the  act  com- 
plained of,  is  charged  to  have  been  done  by  the  defendant  in 
his  capacity  of  director,  acting  with,  and  constituting  one  of 
the  majority  of  the  board,  by  which  the  act  was  done  ;  it 
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was  an  act,  therefore,  which  from  its  very  nature,  as  well  as 
from  the  express  allegation  of  the  declaration,  was  not  an 
act  done  by  him  as  an  individual,  but  the  act  of  the  board. 
Doubtless  each  of  the  individuals,  comprising  the  directory, 
by  an  improper  interference  with  the  property  of  the  bank, 
would  be  responsible  to  it  for  the  injury  thereby  sustained. 
But  that  is  not  the  charge.  He  is  charged  not  with  his  own 
a:ct,  but  with  the  act  of  the  majority  of  the  board,  and  in  my 
opinion,  no  action  can  be  maintained  against  any  individual 
composing  that  majority,  but  that  if  liable  at  all,  they  are 
jointly  liable. 

It  is  further  urged,  that  conceding  all  the  directors  com- 
posing the  majority  should  have  been  sued,  advantage  can 
only  be  taken  of  the  omission  by  plea  in  abatement.  The 
rule  that  although  several  are  concerned  in  the  commission 
of  a  tort,  they  may  be  sued  either  jointly  or  severally,  pro- 
ceeds from  the  nature  of  the  act,  which  in  general  is  such, 
that  each,  or  all  may  have  committed  it.  If  it  is  of  such  a 
nature  that  it  cannot  be  joint,  as  in  verbal  slander,  although 
many  may  repeat  the  same  words,  the  action  must  be  several, 
( 1  Ch.  P.  77) ;  and  for  the  same  reason,  it  would  seem  ne- 
cessarily to  follow,  that  if  there  can  be  a  tort,  which  one  can- 
not commit,  but  in  connection  with  others,  that  the  action 
must  be  joint,  and  could  not  be  several. 

But  can  this  be  considered  a  tort,  in  the  proper  sense  of 
the  term.  It  manifestly  wants  the  ordinary  ingredients 
which  constitute  it.  Here  was  no  violence,  or  any  act  deno- 
ting intentional  wrong.  It  was  an  act  done  colore  officii,  and 
does  not^er  se  denote  an  intention  to  waste  or  misapply  the 
funds  of  the  bank ;  and  although  an  unauthorized  act,  and 
for  the  consequences  of  which  the  actors  in  it  may  be  re- 
sponsible to  the  bank,  it  may  nevertheless  have  been  done  in 
good  faith,  and  from  a  belief  that  it  was  authorized  by  the 
authority  reposed  in  them  as  directors.  It  seems  to  belong 
to  that  filass  of  injuries  "for  which  the  law  has  made  no  pro- 
vision, or  rather  where  no  general  action  could  well  be  de- 
vised before-hand,"  and  which  may  therefore  be  redressed  by 
a  special  action  on  the  case.     [1  Bac.  Ab.  72.] 

There  was  no  necessity  to  plead  the  non-joinder  of  the 
xsther  directors,  because  the  plaintiff  by  his  own  statement  of 
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his  case,  shows  that  he  has  no  cause  of  action  against  the  de- 
fendant individually ;  a  demurrer  therefore  to  the  declara- 
tion was  the  proper  mode  of  making  the  objection. 

Proceeding  to  the  consideration  of  the  merits  of  the  case, 
a  majority  of  the  court  is  of  the  orpinion,  that  the  court  be- 
low erred  in  the  charge  given  to  the  jury,  as  well  as  in  some 
of  those  which  it  refused. 

The  power  conferred  on  the  directory  was  a  trust  of  th6 
greatest  delicacy,  and  of  the  highest  importance,  in  the  exer- 
cise of  which,  the  utmost  good  faith  on  their  part  was  neces-  . 
sary.  The  undertaking  implies  a  competent  knowledge  of 
the  duties  of  the  agency  assumed  by  them,  as  well  as  a  pledge 
that  they  will  diligently  supervise,  watch  over,  and  protect 
the  interests  of  the  institution  committed  to  their  care.  They 
do  not  in  our  judgment  undertake,  that  they  possess  such  a 
perfect  knowledge  of  the  matters  arid  subjects  which  may 
come  under  their  cognizance,  that  they  cannot  err,  or  be 
mistaken,  either  in  the  wisdom  or  legality  of  the  means  em- 
ployed by  them.  To  exact  such  extreme  accuracy  of  know- 
ledge from  this  or  any  other  class  of  agents,  to  whom  of  ne- 
cessity a  large  discretion  in  the  choice  of  means  must  be  en- 
trusted, would  be  manifestly  wrong,  as  it  must  frequently 
happen,  that  after  the  utmost  circumspection  and  caution, 
the  best  possible  course  would  not  be  pursued,  and  a  loss  be 
sustained,  which  as  the  event  would  show,  might  have  beeti 
avoided.  The  inevitable  tendency  of  such  a  rule,  would  be 
hostile  to  the  end  proposed  by  it,  as  no  man  of  ordinary  pru- 
dence would  accept  a  trust  surrounded  by  such  perils. 

There  may  doubtless  be  instances  of  such  gross  error,  in 
the  conduct  of  an  agent,  invested  even  with  gteat  discretion- 
ary powers,  as  to  expose  him,  either  to  the  imputation  of 
such  ignorance  as  is  incompatible  with  the  exercise  of  the 
duties  he  has  undertaken,  or  to  justify  the  imputation  of 
fraud.     - 

To  apply  these  general  principles  to  this  case.  That  the 
directory  did  not  know  it  was  unlawful  to  employ  one  of 
their  number  as  an  agent  of  the  bank,  and  give  him  a  com- 
pensation in  addition  to  his  salary  as  a  director,  for  the  per- 
formance of  extraordinary  services,  is  no  impeachment  af 
their   knowledge  as  mercantile   men;  nor  does   it  by  any 
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means  demonstrate  the  want  of  that  skill  which  would  be  ne- 
cessary to  qualify  them  for  the  station  they  filled.  Indeed, 
it  merely  proves  they  were  not  skillful  lawyers,  as  well  as 
merchants,  and  although  the  act  was  not  lawful,  and  the  di- 
rector receiving  such  additional  compensation  may  be  com- 
pelled to  refund  it,  it  is  not,  if  done  in  good  faith,  and  with 
the  honest  purpose  to  collect  and  preserve  the  assets  of  the 
bank,  an  act  which  would  expose  the  directory,  to  a  personal 
responsibility. 

The  principles  here  advanced  are  sustained  by  the  decision 
of  the  Supreme  Court  of  Louisiana,  in  the  case  of  Percy  v. 
Millaudon,  8  Martin's  Lou.  R.  68,  N.  S.  That  was  a  suit  by 
the  stockholders  of  a  bank,  against  a  portion  of  the  directory, 
charging  them  with  unfaithful  conduct  in  that  capacity. 
The  opinion  of  the  court,  which  is  a  very  able  one,  places 
the  question  we  have  been  considering,  upon  the  same 
ground  taken  in  this  opinion ;  and  holds,  that  bank  directors 
are  not  responsible  for  errors  of  judgment,  unless  the  error  be 
of  the  grossest  kind.  Among  other  charges  against  the  di- 
rectors, was  the  making  allowances  to  the  cashier  and  attor- 
ney of  the  bank,  beyond  their  salaries.  Upon  this  particular 
specification,  the  court  say,  "  as  to  the  charge  of  voting  sums 
to  the  officers  pf  the  bank,  in  addition  to  their  salary,  we  do 
not  see  any  thing  which  may  not  be  reconciled  to  a  wish  to 
reward  zeal  and  merit,  or  what  they  consider  such,  in  the 
service  of  the  institution." 

The  decision  in  Harman  v.  TappendeUj  and  others,  1  East, 
635,  als,o  sustains  the  views  here  taken.  That  was  an  ac- 
tion by  one  corporator,  against  the  other  members  of  the 
corporation,'  for  disfranchising  him,  and  thereby  cutting  him 
off  from  the  benefit  of  a  fishery,  which  by  custom  as  one  of 
the  corporators,  he  was  entitled  to.  Lawrence,  Justice,  said, 
^'  there  is  no  instance  of  an  action  of  this  sort,  maintained  for 
an  act,  arising  merely  from  error  of  judgment.  Perhaps  the 
action  might  have  been  maintained,  if  it  had  been  proved, 
that  the  defendant's  contriving,  and  intending  to- injure  and 
prejudice  the  plaintiff,  and  to  deprive  him  of  the  benefits  of 
his  profits  from  the  fishery,  which  as  a  member  of  this  body 
he  was  entitled  to  from  the  custom,  had  wilfully  and  mali- 
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ciously  procured  him  to  be  disfranchised,  in  consequence  of 
which  he  was  deprived  of  such  profits,"  S^c. 

This  appears  to  us  to  be  fully  in  poin-t  in  principle.  For 
if  persons  acting  in  a  corporate  capacity,  are  not  responsible 
to  another  corporator,  for  a  wrong  done  to  him,  in  violation 
of  law,  unless  done  from  malicious  motives^  certainly,  an 
agent  of  a  corporation,  ought  not  to  te  responsible  to  it,  for 
ati  act  which  though  unlawful,  was  done  in  good  faith,  and 
in  the  exercise  of  the  power  vested  in  him. 

In  such  cases  the  quo  animo  is  the  gist  of  the  matter,  and 
an  act  is  actionable,  or  otherwise,  according  to  the  intent 
with  whifjh  it  \vas  done.  In  this  particular  case,  there 
would  be  great  injustice  in  holding  these  directors  liable  for 
a  mistake  of  law,  committed  in  the  honest  exercise  of  their 
duties.  In  the  language  of  the  case  cited  from  8  Martin,  68, 
supra,  "  it  would  require  from  them,  knowledge  and  learn- 
ing, which  the  law  only  presumes  in  those  who  have  made 
the  jurisprudence  of  their  country  the  §tudy  of  their  lives, 
and  which  knowledge  often  fails  them,  from  the  intrinsic 
difficulty  of  the  subject,  and  the  fallibility  of  human  judg- 
ment." 

Our  opinion  therefore  is,-  that  the  directors  are  not  respon- 
sible individually,  for  the  act  complained  qf,  if  in  the  ap- 
pointment of  the  agent,  they  acted  in  good  faith,  and  with  a 
view  to  the  promotion  of  the  interest  of  the  bank. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

COLLIER,  C.  J. — ^I  concur  with  my  brother  ■Okstond- upon 
the  last  point  examined  by  him.  In  respect  to  the  question 
whether  the  directors  of  the  bank  were  severally  suable,  I 
have  not  -Considered  it  j  and  consequently  express  no  opinion 
upon  it. 

GOLDTHWAITE,  J.,  dissenting.— My  judgment  leads 
to  a  different  conclusion  from  that  expressed  as  the  opinion  of 
a  majority  of  the  court  upon  the  point  decided  ;  and  also  to 
a  different  opinion  from  that  of  Judge  Ormond  with  respect  to 
the  joinder  of  all  the  directors  composing  the  majority  in  the 
action. 

26 
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On  both  points,  I  find  expressions  elsewhere  used  which 
convey  my  impressions  with  sufficient  brevity  and  precision. 
"If  several  are  jointly  bound  to  perform  a  duty,  they  are  lia- 
ble jointly  and  severally  for  the  failure  or  refusal ;  and  if  it  is 
a  duty  which  a  majority  of  the  number  is  bound  to  perform, 
those  who  by  their  refusal  prevent  the  concurrence  of  a  ma- 
jority, are  answerable  to  the  party  injured ;  that  is,  all  those 
who  constitute  a  majority — such  majority  committing  the 
non  feasance — violate  the  duty  imposed,  disobey  the  law, 
occasion  the  injury,  and  are  accountable  for  it.""  [Ferguson 
V.  Kennoull,  8  Clarke  S^  F.  Part.  Ca.  289.]  This  is  given  as 
the  law  applicable  to  the  members  of  a  collective,body  who 
by  law  are  required  to  perform  a  particular  duty,  and,  as  it 
seems  to  me,  is  not  less  clearly  the  law  when  the  majority  of 
t  collective  body  does  an  illegal  act.  I  entirely  concur,  that 
when  a  discretion  is  allowed,  the  party  cannot  b6  liable,  no 
matter  how  injudiciously  it  may  be  exercised.  But  if  one 
class  of  illegal  acts  is  to  be  excused  on  the  reason  that  the 
illegality  was  a  question  of  difficult  solution,  and  upon  which 
individuals  might  differ,  it  is  not  easy  for  me  to  see  why  the 
same  reason  should  not  cover  all  other  illegal  acts  which  are 
committed  under  a  mistaken  impression.  I  am  not  aware  of 
any  exception  to  the  rule,  that  an  illegal  act  accompanied 
with  injury  may  be  redressed  by  action. 

My  impression  is,  the  cases  cited  from  Louisiana,  and  con- 
sidered by  the  majority  of  the  court  as  in  accordance  with 
their  opinion,  does  not  sustain  the  position  assumed.  I  infer 
the  salaries  of  the  officers  of  that  bank,  as  they  are  in  most 
other  private  banks,  were  under  the  control  of  the  direction, 
and  not  as  here,  regulated  by  a  special  enactment ;  if  so,  the 
difference  between  that  case  and  this  is  apparent.  If  the 
fact  be  otherwise,  I  am  constrained  to  doubt  the  correctness 
of  that  decision. 

.  I  might  extend  this  opinion,  by  citing  other  decisions  to 
sustain  my  views ;  but  all  those  made  in  the  courts  of  Eng- 
land on  this  branch  of  the  science,  are  collected  in  the  case  I 
have  quoted. 
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HUNLEY'S  EXR'X  v.  SHUFORD. 

1.  The  commencement  and  continued  prosecution  of  a  suit,  within  eighteen 
months  from  the  grant  of  letters  testamentary,  is  a  presentation  of  a  elaim 
against  the  estate  of  the  deceased,  within  the  meaning  of  the  statute. 

Error  to  the  County  Court  of  Lowndes. 

BoLLiNG,  for  the  plaintiff  in  error. 
N.  Cook,  for  the  defendant  in  error. 

COLLIER,  C.  J. — The  only  question  in  this  case  is,'wheth- 
er  the  commencement  and  continued  prosecution  of  a  suit, 
within  eighteen  months  from  the  grant  of  letters  testamenta- 
ry, is  a  presentation  of  the  claim  within  the  meaning  of  the 
statute.  By  the  writ,  with  the  indorsement  thereon,  the  de- 
fendant is  informed  of  the  nature  of  the  demand,  and  that  the 
plaintiff  insists  upon  its  payment.  He  could  not  be  more 
effectually  advertised  of  both  these  facts,  if  the  claim  was 
formally  presented  to  him,  and  payment  demanded.  There 
is  nothing  in  the  statute  which  requires  the  institution  ;0f  a 
suit  against  an  executor  or  administrator,  to  be  preceded  by  a 
positive  demand,  and  certainly  in  point  of  practice  it  has  nev- 
er been  deemed  necessary.  This  view  is  in  conformity  to 
the  ruling  of  the  county  court,  and  its  judgment  is  conse- 
quently affirmed. 
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DEARING  V.  WINDHAM. 

JL.  In  a  suit  between  the  mortgagee  of  slaves  and  a  subsequent  vendee  of  the 
mortgagor,  the  latter  is  a  competent  witness,  as  his  interest  is  balanced. 

2.  The  act  of  1845,  rendering  mortgagors,  or  defendttnts  in  execution  in- 
competent witnesses  in  iiitSs  of  the  right  of  property,  does  not  cover  the 
case  of  a  mortgagee  suing  a  subsequent  purchaser  from  the  mortgagor. 

3.  Where  the  record  recites  a  deed  as  proved,  the  court  will  presume  it  was 
by  the  subscribing  witnesses,  and  the  exclusion  of  the  mortgagor,  will  not 
be  sustained  on  the  presumption,  that  he  was  rejected  because  the  sub- 
scribing witnesses  were  not  first  called. 

Writ  of  Error  to  the  Circuit  Court  of  Lawrence. 

- 1* 

Detinue,  by  Dearing  against  Windham,  to  recover  certain 
slaves. 

At  the  trial,  the  plaintiff  made  title  to  the  slaves  sued  for, 
through  a  mortgage  executed  to  him  by  one  Jackson,  on  the 
24th  October,  1840.  He  also  offered  evidence  to  show  the 
execution  of  a  bill  of  sale  to  the  same  slaves,  by  Jackson,  to 
one  Grant,  on  the  3d  January  1842,  and  the  execution  of  an- 
other bill  of  sale  by  Grant  to  the  defendant,  for  the  same 
slaves,  on  the  27th  March,  1843.  The  plaintiff  then  read 
in  evidence  the  note  from  Jackson  to  him,  described  in  the 
mortgage,  and  ofifered  the  deposition  of  Jackson  to  prove  its 
iqxecutionand  consideration.  The  court  excluded  this  de- 
position, on  the  ground  that  Jackson  was  incompetent  as  a 
witness. 

The  plaintiff  excepted,  and  this  matter  is  the  only  error 
assigned. 

J.  B.  Sale,  for  the  plaintiff  in  error,  insisted — 

1.  The  mortgagor  is  not  incompetent  at  common  law,  as 
his  interest  in  a  case  like  this,  is  ent;irely  balanced. 

2.  The  act  of  1845  does  not  apply  to  this  case — 1st,  be- 
cause it  was  passed  after  the  execution  of  the  mortgage,  and 
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it  is  against  common  right  to  put  a  construction  on  it  which 
will  affect  the  party's  right  to  the  evidence  which  theA  "W-as 
proper  and  legal.  2d,  because  that  act  extends  only  to  suits 
to  which  execution  creditors  are  parties. 

L.  P.  Walkek,  for  the  defendant  in  error,  argued — 

1.  The  present  suit  is  within  the  mischief  intended  to 
be  fiut  off  by  the  act  of  1845.  [Hodge  v.  Thompson,  9  Ala. 
Rep.  131.] 

2.  Independent  of  this,  the  witness  has  a  resulting  inter- 
est, and  for  this  reason  is  incompetent.  [Stewart  v.  Fowler, 
3  Ala.  Rep.  629.] 

3.  There  were  witnesses  to  the  deed  of  mortgage,  and  thus 
the  grantor  was  npt  a  competent  witness  to  prove  the  con- 
sideration. [Cunliffe  v.  Loftin,  2  East,  183  ;  Laing  v.  Raine, 
2  B.  &  P.  85 ;  Abbot  v.  Plumb,  Doug.  216;  Fox  v.  Reil,  3 
John.  47 ;  Jones  v.  Brewer,  4  Taunt.  46 ;  Johnson  v.  Ma- 
son, 1  Esp.  89 ;  Rex  v.  Harringworth,  4  M.  &  S.  350 ;  Wil- 
loughby  V.  Carleton,  9  John.  136 ;  Call  v.  Dunning,  4 
East,  53.] 

.,GOLDTHWAITE,  J.— We  think  an  examination  of  this 
case  #ill  show,  the  interest  of  the  witness  is  entirely  balanc- 
ed between  these  parties.  Conceding  there  is  a  trust  result- 
ing to  him  in  the  event  the  debt  secured  by  the  mortgage  is 
paid^  the  moment  that  it  is  so,  the  title  of  his  subsequent  ven- 
dee would  at  once  attadh.  It  is  this  circumstance  which 
distinguishes  this  from  the  case  of  Stewart  v.  Fowler,  3  Ala. 
Rep.  629.  And  the  case  of  Hodge  v.  Thompson,  9  Ala. 
Rep.  131,  has  no  influence,  because  in  that,  and  the  decis- 
ions which  induced  it,  the  witness,  at  the  time  of  the  trial, 
had  received  the  benefit  of  the  sheriff' 's  sale,  and  would  thus 
receive  a  double  benefit  in  the  event  his  trustee  should  re- 
cover in  the  suit.  As  early  as  the  case  of  Jones  v.  Park,  1 
Stewart,  419,  it  was  the  law  of  this  court,  that  the  vendor 
was  a  competent  witness  in  a  suit  between  persons  both  claim- 
ing by  purchase  from  him,  and  the  same  doctrine  is  held  in 
Frost  V.  Hall,  3  Wend.  386 ;  Miller  v.  Little,  1  Yeates,  26, 
and  Worcester  v.  Eaton,  11  Mass.  368.  See  also,  as  con- 
nected with  the  general  subject,  Lciper  v.   Gewen,  8  Ala, 
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Rep.  326 ;  Pruitt  v.  Lowry,  1  Porter,  101 ;  Holman  v.  Ar- 
nett,  4  lb.  63. 

2.  The  effect  of  the  act  of  '45  is,  to  render  the  mortgagor, 
when  the  defendant  in  execution,  an  incompetent  witness 
between  one  claiming  against  the  mortgage  as  an  execution 
creditor,  in  one  peculiar  suit,  of  the  trial  of  the  right  of  pro- 
perty. [Yarborough  v.  Moss,  9  Ala.  390 ;  Brumby  v.  Langdon 
&.  Co.  10  Ala.  747.]  We  are  not  aware  of  any  evils  which 
this  statute  was  intended  to  cover,  not  included  by  its  terms, 
as  the  decision  in  Hodge  v.  Thompson,  9  Ala.  R.  131,  shows 
the  witness  is  incompetent  in  a  suit  against  the  purchaser  at 
the  sheriff's  sale.  We  think  it  clear,  this  statute  does  not 
affect  the  competency  of  this  witness,  under  the  circumstan- 
ces in  proof. 

3.  It  is  said,  however,  the  subscribing  witnesses  should  have 
been  called  to  testify  to  the  consideration  of  the  deed.  We 
shall  presume  this  was  done,  as  the  bill  of  exceptions  states 
the  deed  was  proved  to  the  jury. 

Conceding  the  subscribing  witnesses  were  properly  called 
to  prove  the  execution  of  the  deed,  we  are  not  aware  the 
fact  of  consideration  must  also  be  proved  by  them,  or.jatU6r  .^ 
that  the  parties  are  not  to  be  permitted  to  prove  it  by  any  ■ 
one  else.  All  the  cases  cited  to  this  point  of  the  case,  by 
the  defendant,  only  show,  the  subscribing  witnesses  to  a 
deed  must  be  produced,  or  their  absence  accounted  for,  be- 
fore it  can  be  proved  by  secondary  evidence.  We  admit  the 
general  doctrine,  but  cannot  see  that  it  affects  the  question 
on  the  record. 

On  the  whole,  we  are  clear  the  witness  was  competent, 
and  his  deposition  should  have  been  admitted. 

Judgment  reversed  and  cause  remanded. 
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TERRELL,  et  als.  v.  GREEN,  et  als. 

1.  A  conveyance  being  made  of  land  and  slaves,  to  a  husband  in  trust  for 
his  wife  and  children,  his  possession  of  the  property  will  be  referred  to  the 
deed,  and  that  he  holds  it  as  trustee  merely,  unless  he  does  some  act,  de- 
monstrating his  intention  to  assert  his  marital  rights  over  it.  If  he  dies 
without  manifesting  such  intention,  and  before  any  creditor  has  in  his 
name  asserted  such  right,  the  interest  of  the  wife  in  the  property  will 
survive  to  her. 

2.  Signs  or  badges  of  fraud  are  repelled,  by  showing  that  a  full  considera- 
tion was  paid  for  the  property,  but  the  proof  of  fairness  would  be  more 
stringent,  than  if  such  badges  of  fraud  did  not  exist. 

Error  to  the  Chancery  Court  of  Montgomery. 

The  bill  was  fil^d  by  the  plaintiffs  in  error,  judgment  cre- 
ditors of  John  S.  Green.  It  charges  that  whilst  the  suits 
were  pending  in  Hancock  county,  Georgia,  in  the  year  1828, 
John  S.  Green  left  Hancock  county  clandestinely,  and  came 
to  Alabama,  bringing  with  him  a  number  of  slaves  and  other 
personal  property  then  belonging  to  him.  That  shortly  be- 
fore his  removal,  or  soon  after  his  arrival  in  Alabama,  John 
S.  Green  fraudulently  transferred  his  property  to  his  brother, 
Joseph  A.  Green,  in  trust  for  his  wife  and  children. 

That  they  instituted  suits  against  J.  S.  Green,  in  the  cir- 
cuit court  of  Montgomery  in  this  State,  and  recovered  judg- 
ments against  him,  founded  upon  the  judgments  obtained  in 
Georgia,  upon  which  execution  has  issued,  and  been  returned 
no  property  found. 

That  in  the  year  1835,  Joseph  A.  Green  conveyed  by  deed 
to  John  S.  Green,  twenty-two  slaves,  in  trust  for  the  use  of 
his  wife  and  children,  which  they  insist  conveyed  a  joint  and 
undivided  title  to  the  slaves  to  him  and  his  children.  That 
they  are  the  same  slaves  removed  from  the  State  of  Georgia, 
or  others  bought  from  the  proceeds  of  their  sale.  That  in 
the  year  1837,  John  S.  Green  died,  and  Joseph  A.  Green  be- 
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came  his  administrttlor  and  the  guardian  of  his  children,  and 
has  reported  the  estate  insolvent. 

That  Lucy,  the  widow  of  John  S.,  and  Joseph  A.  Green 
as  guardian  on  the  death  of  John  S.,  took  possiession  of  the 
slaves  mentioned  in  the  deed,  and  have  retained  possession 
ever  since,  deriving  large  profits  therefrom,  &c.  but  refuse  to 
pay  the  just  debts  of  John  S.  Green.  The  prayer  of  the  bill 
is,  that  the  deed  of  trust  be  declared  fraudulent  and  void — 
that  the  slaves  be  sold  for  the  payment  of  their  debts,  and  for 
general  relief,  &c.  The  deed  of  trust  is  appended  to  the  bill 
as  an  exhibit.     The  bill  was  filed  in  March,  1843. 

An  amended  bill  charges,  that  before  the  negroes  were  re- 
moved from  the  State  of  Georgia,  John  A.  Green,  upon  some 
pretended  consideration,  executed  to  Joseph  A.  Green,  a  bill 
of  sale  for  the  whole  or  most  of  the  slaves.  That  John  S. 
was  then  in  great  pecuniary  difficulties,  and  in  rnaking  the 
conveyance  intended  to  evade  the  payment  of  the  debts  then 
due  by  him,  or  to  place  the  slaves  beyond  the  reach  of  the 
executions  then  issued,  or  to  be  thereafter  issued.  That  Jo- 
seph A.  Green,  or  Thornton  Talliaferro,  his  agent,  then  knew, 
or  had  good  reason  to  believe,  that  the  condition  of  Joseph 
A.  was  ag  stated,  and  his  motive  such  ds  here  set  forth,  and 
further  charges,  that  there  was  a  secret  agreement  between 
the  parties,  that  the  slaves  should  be  held  in  some  way  for 
the  benefit  of  John  S.  Greep,  and  his  family.  That  at  the 
tirne  of  the  conveyance,  there  were  unsatisfied  judgments  of 
complainants,  and  others,  which,  by  the  statute  law  of  Geor- 
gia, were  a  lien  on  the  slaves. 

The  bill  proceeds  to  state  other  facts,  indicating,  fraud — 
as  that  the  slaves  were  removed  to  Alabama  in  a  very  short 
time  after  the  sale,  in  the  night,  and  secretly,  on  the  Sabbath, 
travelling  unfrequented  and  circuitous  paths.  That  John  S. 
came  to  Alabama  ynth.  the  slaves,  and  resided  on,  or  near  the 
plantation,  and  so  continued  to  reside  until  his  death,  &c. 
That  for  three  years  previous  to  the  date  of  the  deed  of  trust, 
John  S.,  or  his  family,  had  the  possession  or  benefit  of  the 
slaves,"  and  that  he  or  his  family,  were  supported  from  the 
labor  of  the  slaves,  with  the  privity  of  Joseph  A.  Green. 
The  bill  further  charges,  the  purchase  of  a  tract  of  land  by 
John  S.  Green,  with  his  own  money,  and  the  title  taken  in 
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the  name  of  Joseph  A.  for  the  purpose  of  defrauding  the  cre- 
ditors of  John  S. 

The  bill  further  charges,  that  the  sale  of  the  slaves  was 
made  to  secure  a  debt  due  by  John  S.  to  Joseph  A*and  be- 
ing executed  in  the  State  of  Georgia,  was  within  the  mean- 
ing and  influence  of  a  statute  of  that  State,  which  declares 
such  transfers  of  property  fraudulent  and  void,  as  against  the 
creditors  of  the  grantor. 

Joseph  A,  Green  answered  the  bill,  and  denied  all  the  ma- 
terial allegations.  He  sets  up  a  purchase  of  the  slaves  from 
his  brother,  in  payment  of  a  debt  due  from  him,  secured  by 
four  promissory  notes,  which  he  makes  an  exhibit,  they  hav- 
ing been  found  by  his  brother's  widow,  after  his  death,  a- 
mong  his  papers.  The  purchase  money  of  the  twenty  slaves 
being  $4,519,  which  he  says  was  a  full  and  fair  price  for 
them.  The  residue  beyond  the  notes  held  by  him  on  John 
S.,  being  paid  in  cash,  at  the  time.  He  positively  denies 
any  fraudulent  intent  in  the  purchase — denies  knowing 
that  his  brother  was  seriously  embarrassed,  but  supposed  he 
was  perfectly  solvent.  That  he  received  possession  imme- 
diately, and  employed  an  agent  to  bring  the  slaves  to  this 
State,  where  he  was  about  removing.  That  when  they 
reached  here,  they  went  into  his  possession,  and  there  re- 
mained until  the  11th  August,  1835,  when  he  conveyed  them 
by  a  trust  deed,  since  which  time  they  have  been  in  the  pos- 
session of  John  S.  and  his  family.  That  having  been  very 
successful  in  plainting,  and  improving  lands,  with  the  slaves 
purchased  from  his  brother,  and  he  being  in  bad  health,  from 
the  love  and  affection  he  had  for  him  and  his  family,  he  made 
the  conveyance  to  them. 

He  denies  the  secrecy  imputed  to  him  in  bringing  out  the 
slaves;  that  the  trade  was  concluded  on  Monday,  and  he  told 
-his  agent  to  set  out  immediately,  and  take  the  usual  road  and 
he  presumes  he  did  so.  The  agent  has  been  long  since 
dead.  In  reference  to  the  land,  he  denies  all  the  allegations 
of  the  bill,  and  says  it  was  purchased  by  Mrs.  Ware,  the 
mother  of  John  S.,  and  himself,  for  a  home  for  the  wife  and 
children  of  John  S.,  and  for  their  sole  and  separate  use.  He 
relies  upon  the  laches  of  the  complainant,  and  pleads  the  sta- 
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tute  of  limitations  as  a  b«ir  to  any  relief,  and  also  relies  on 
the  statute  of  non-claim. 

The  widow  of  the  deceased,  and  Merrill,  her  present  hus- 
band, aiTCwer,  adopting  the  answer  of  Joseph  A. 'Green  in  all 
respects.  The  children,  by  their  guardian  ad  litem,  an- 
swer, and  call  for  proof  of  all  the  allegations  of  the  -bill. 

Much  testimony  was  taken,  which,  so  far  as  it  is  pertinent, 
is  noticed  in  the  opinion  of  the  court. 

The  chancellor  considered  the  fraud  in  the  sale  of  the 
slaves  as  sufficiently  established,  but  refused  relief,  because 
of  the  staleness  of  the  demand;  and  of  the  statute  of  limita- 
tions set  up  by  way  of  plea. 

The  assignments  of  error,  present  for  revision  the  entire 
case  made  by  the  bill  and  answers. 

Cocke,  for  plaintiff  in  error. 

T.  Williams  and  McLester,  contra. 

ORMOND,  J. — The  first  inquiry  which  presents  itself  is, 
what  is  the  character  of  the  sale  made  by  John  S.  Green,  to 
his  brother  Joseph  A.  Green.  The  bill  charges  it  to  be  fraud- 
ulent. •  That  John  being  greatly  embarrassed,  with  judg- 
ments about  to  be  obtained  against  him,  made  a  pretended 
sale  of  the  slaves  to  his  brother,  who  held  them  in  trust  for 
him,  and  finally  reconveyed  them  to  him  and  his  family. 

The  defence  is,  that  it  was  a  bona  fide  purchase. of  the 
slaves  for  their  full  value  ;  that  there  was  no  trust,  either  ex- 
press or  implied,  that  the  slaves  should  be  held  for  John  S. 
Green,  or  his  family ;  and  that  they  were  finally  reconveyed 
to  the  family  of  John  S.  as  a  gift,  without  any  other  conside- 
ration, than  that  of  love  and  afiection. 

i  The  most  material  inquiry  is,  as  to  the  consideration,  for  if 
that  was  really  paid,  and  was  a  fair  price  for  the  slaves,  it 
neutralizejs  most  of  the  facts  relied  upon  as  badges  of  fraud. 
The  defendant,  Joseph  A.  Green,  whose  answer  upon  this 
point  is  strictly  responsive  to  the  allegations  of  the  bill,  is 
evidence  for  him.  He  denies  all  intention  of  defrauding  any 
one  ;  denies  that  he  knew  his  brother  was  insolvent,  and  cir- 
cumstai^tially  relates  every  thing  connected  with  the  purchase. 
He  states  that  he  lived  Some  sixty  miles  distant  from  his  bro- 
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ther  John,  who  was  indebted  to  him  about  $4,500,  for  which 
he  held  his  notes.  That  in  the  fall  of  1828,  intending  to 
purchase  land  in  Alabama,  he  called  on  his  brother  to  get  his 
money,  but  failed  to  obtain  it.  That  he  came  to  this  State 
and  purchased  land,  and  on  his  return  again  called  on  his 
brother,  who  being  unable  to  pay,  agreed  to  let  him  have 
slaves  at  valuation.  That  he  took  them  at  the  appraised 
value,  and  took  a  bill  of  sale  of  them.  That  he  then  em- 
ployed an  agent,  (Thornton  Talliaferro,)  now  dead,  to  carry 
them  to  his  plantation  in  Alabama,  he  returning  to  his  house 
in  Georgia.  That  they  remained  in  his  possession,  until  by 
their  labor  they  had  realized  what  he  paid  for  ther»,  when  he 
made  a  free  gift  of  them  to  his  brother's  family,  he  being 
poor  and  in  bad  health. 

This  transaction,,  so  far  as  it  relates  to  the  consideration, 
and  the  circumstances  attending  the  sale,  is  fully  sustained 
by  W.  G.  Green,  who  was  examined  by  the  complainants. 
He  proves  that  John  was  indebted  to  his  brother  Joseph,  for 
which  the  latter  held  his  notes.  That  in  the  fall  of  1828, 
these  notes  were  sent  to  him  for  collection  by  his  brother,  in 
anticipation  of  his  visit  to  Alabama  to  purchase  land.  That 
on  his  way  to. this  State  he  called  for  his  money,  but  could 
not  get  it,  and  on  his  return  from  this  State,  having  purchas- 
ed land,  again  insisted  on  payment,  offering  to  take  property. 
This  offer  resulted  in  his  taking  the  negroes,  at  the  value  as- 
sessed upon  them  by  the  three  brothers.  He  knows  of  no 
trust,  either  express  or  implied.  He  further  states  that  Thor. 
Talliaferro,  their  brother-in-law,  was  not  present  when  the 
valuation  was  made,  but  coming  in  afterwards,  said  the  ap- 
praisement was  too  low,  and  thereupon  Joseph  agreed  to  pay, 
and  did  pay,  John  $500  more,  making  the  purchase  money 
$5,000.  This  fact,  which,  coming  from  the  plaintiff's  own 
witness,  cannot  be  questioned  by  him,  and  is  doubtless  true, 
stamps  the  true  character  of  this  transaction,  and  shows  it  to 
have  been  a  real,  and  not  a  sham  sale,  for  the  purpose  of  de- 
frauding creditors. 

.  The  same  facts  are  also  established  by  Benjamin  Cook, 
the  father-in-law  of  John  S.  Green.  He  also  gives  a  list  of 
the  slaves,  with,  the  estimated  value  of  each,  many  of  them 
being  young  children,  and  says  the  price  given  for  the  slaves 
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was  more  than  they  would  have  sold  for  at  the  the  time,  as 
negroes  were  then  very  low,  a  fact  which  this  court  knows 
as  matter  of  liistory.  These  witnesses  prove  also,  that  the 
notes  held  hy  Joseph,  on  John  Green,  were  given  up  to  him 
at  the  time,  and  these  notes  are  appended  to  the  answer  of 
Joseph  Green,  having  been  handed  to  him,  as  he  says,  by  the 
widow  of  John  Green,  after  his  death.  *  They  bear  date  in 
*1824,  1825,  and  1827,  and  purport  to  be  signed  by  John  S. 
Green.  We  must  presume  that  these  signatures  are  genuine, 
as  they  were  open  .to  inspection,  and  have  not  been  contest- 
ed. Assuming  that  they  are  genuine,  the  inference  is  irre- 
sistible, that  they  evidence  real  transactions,  not  only  be- 
cause they  correspond  with  the  testimony  of  the  witnesses, 
but  because  there  could  have  been  no  necessity  for  their  fab- 
rication, so  many  years  in  advance  of  any  supposed  necessi- 
ty for  their  production,  John  S.  Green  having  died  eight 
years  before  this  bill  was  filed.  Nor  indeed,  was  their  pro- 
duction at  any  time  necessary,  as  the  legal  inference  would 
have  been,  that  they  were  destroyed,  and  the  supposition 
that  they  were  fabricated,  imputes  if  .'possible  more  folly, 
than  guilt  to  the  supposed  actors  in  it.  They  must  doubt- 
less be  considered  as  genuine  papers,  and  though  they  are 
proof  which  could  not  have  been  demanded,  when  produced 
they  are  strong  confirmation  of  the  fact  of  the  indebtedness 
of  John  S.  to  Joseph  A.  Green  ,•  as  no  one  can  be  presumed 
to  execute  notes  for  the  payment  of  money,  extending  over  a 
series  of  years,  without  any  assignable  motive,  who  is  not  re- 
ally indebted.  But  independent  of  this  presumption,  arising 
from  the  notes  themselves,  the  mdebtedness  of  John  to  Jo- 
seph is  fully  proved. 

To  repel  this  proof,  •  it  is  insisted  there  are  various  facts 
proved,  establishing  the  fraudulent  character  of  the  sale.  As 
that  the  slaves  were  brought  away  in  the  night,  and  travel- 
ed an  unusual  road  to  Alabama — that  John  S.  Green  came 
to  this  State  about  the  same  time,  and  resided  near  the  slaves 
— that  it  was  a  sale  of  all  the  slaves  of  the  vendor,  leaving 
none  for  the  performance  of  the  menial  offices  of  the  family 
— ^that  he  occasionally  exercised  control  over  the  slaves,  after 
the  sale — and  that  finally,  the  slaves  went  back  to  the  posses- 
Bession  of  his  family.     These  are  doubtless  signs,  or  badges 
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of  fraud,  and  unexplained,  would  justify,  and  indeed,  require 
the  court  to  infer,  that  the  sale  was  merely  colorable.  But 
when  it  is  shown  that  a  full  and  fair  price  was  paid  for  the 
slaves,  and  possession  delivered,  and  retained  for  more  than 
six  years,  the  explanation  is  full  and  complete. 

Badges  or  signs  of  fraud,  are  inferences  drawn  by  experi- 
ence, from  the  customary  conduct  of  mankind,  which  is'  in 
general  marked  by  selfishness,  and  distrust  of  his  fellows. 
The  law  therefore  acting  upon  these  known  principles  of 
human  action,  will  not,  against  creditors,  presurne  a  gift  to  be 
made  from  motives  of  pure  benevolence,  but  will  rather  pre- 
sume a  secret,  and  less  worthy  motive  for  the  act ;  and  in  fa- 
vor of  creditors  requires  its  purity  to  be  established  by  satis- 
factory proof.  But  when  the  party  shows  the  property  to  be 
his  own,  and  that  he  has  the  right  to  do  with  it  as  he  pleases, 
the  inference  is  at  once  repelled.  The  utmost  that  the  cre- 
ditor could  ask,  would  be^  that  the  proof  of  the  consideration 
should  be  more  stringent,  than  would  be  demanded  where  no 
suspicion  of  unfairness  existed. 

Here  the  proof  is  ample  to  meet  the  demands  of  such  a 
case,  and  were  it  much  less  convincing  and  satisfactory  than 
it  is,  would  be  sufficient,  when  as  here,  the  creditor  has  slept 
upon  his  rights  for  fifteen  years  and  upwards.  During  this 
long  interval  of  time,  many  facts  must  have  become  impose- 
sible  of  proof,  from  the  death  of  witnesses,  as  is  shown  to  be 
the  case  here,  and  even  as  to  living  witnesses,  much  must 
have  faded  from  the  memory,  and  passed  into  oblivion. 

It  is  certainly  a  possible  case,  that  a  sale  may  be  fraudiir 
lent,  though  a  full  price  is  paid  for  the  property,  if  the  in- 
tention of  the  parties  was  to  defraud  creditors.  But  here  it 
is  not  shown,  that  Joseph  A.  Green  knew  of  the  insolvent 
condition  of  his  brother  ;  he  denies  all  such  knowledge.  His 
brother  William,  who  lived  near  John,  deposes  that  he  did  not 
know  it,  and  it  certainly  would  be  a  rash  presumption,  that 
Joseph  was  better  acquainted  with  his  condition,  being  sixty 
miles  from  him.  If,  however,  he  did  know  the  fact,  he  had 
the  right  to  purchase  the  property  to  save  his  own  debt;  and 
no  inference  could  arise  that  he  intended  to  defraud  others, 
and  not  to  secure  himself.     To  make  such  a  purchase  frauds 
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iilent,  the  proof  must  be  clear  and  convincing,  that  such  was 
the  purpose  and  intent  of  the  act.    . 

Nothing  need  be  said  here,  as  to  the  land  alledged  to  have 
been  purchased  with  the  money  of  John  S.  Green,  as  the 
proof  is  ample  to  show,  that  the  land  was  not  purchased  with 
his  means,  but  by  his  friends  for  the  benefit  of  his  family. 

It  is  further  urged,  that  this  contract  was  void  at  the  time 
it  was  made  from  a  law  of  the  State  of  Georgia,  then  in 
force,  to  be  found  in  Prince's  Dig.  164. 

The  act  is  as  follows :  "  Whereas  a  practice  of  selecting 
particular  creditors  by  assignments  and  transfers  of  property, 
made  by  persons  indebted,  and  thereby  excluding  or  de- 
frauding pther  bona  fide  creditors  of  their  just  claims  on  the 
estate  of  insolvent  debtors,  is  contrary  to  the  first  principles 
of  equity  and  justice.  To  prevent  the  mischief  thereof,  be 
it  enacted,  &c.  ,that  any  person  or  persons  unable  to  pay  his 
or  their  debts,  who  shall  at  any  time  hereafter,'  make  any  as- 
signment or  transfer  of  real  or  personal  property,  stock  in 
trade,  debts,  dues  or  demands,  in  trust  to  any  person  or  per- 
sons,, in  satisfaction  or  payment  of  any  debt  or  demand,  or  in 
part,  thereof,  for-  the  use  and  benefit-  of  his,  her,  or  their  cre- 
ditor or  creditors,  or  for  the  use  and  benefit  of  any  other  per- 
son or  persons,  by  which  any  creditor  of  the  said  debtor  shall 
or  may  be  excluded  from  an  equal  share  or  portion  of  the  es- 
tate so  assigned  or  transferred,  such  assignment,  transfer, 
deed,  or  conveyance,  shall  be  null  and  void,  and  considered 
in  law  and  equity  as  fraudulent  against  creditors :  provided, 
nevertheless,  that  nothing  contained  in  this  act  shall  prevent 
any  person  or  persons  in  debt  from  bona  fide  and  absolutely 
selling  and  disposing  of  a  part  or  the  whole  of  his,  her  or 
their  real  and  personal  estate,  so  the  same  be  free  from  any 
trust  for  the  benefit  of  the  seller,  or  any  person  or  persons  ap- 
pointed by  him,  her  or  them." 

We  think  the  clear  intention  of  the  legislature  in  ths  act 
was,  to  break  down  the  practice  of  giving  preferences  to  cer- 
tain creditors  by  deeds  of  assignment,  and  to  compel  debtors 
making  assignments  in  trust,  to  place  all  their  creditors  on 
the  same  footing.  This  is  clearly  manifest  in  the  preamble, 
which  sets  forth  the  mischief  intended  to  be  prevented,  and 
there  is  nothing  in  the  body  of  the  act  hostile  to  this  declared 
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purpose.  The  act  in  the  outset  speaks  of  conreyances  in 
trust  for  the  payment  of  debts,  and  to  this  term  all  the  spe- 
cific conveyances  afterwards  enumerated  must  be  referred. 
The  proviso,  excluding  from  the  operation  of  the  act  absolute 
sales  of  property  made  bona  fide  by  persons  indebted  at  the 
time,  was  doubtless  added  out  of  abundant  caution,  as  with- 
out it,  such  must  have  been  the  interpretation  put  upon  the 
law.  Otherwise,  the  act  would  have  withdrawn  from  com- 
merce the  entire  property  of  all  persons  indebted  in  the  State, 
which  certainly  the  legislature  did  not  intend,  as  it  would 
have  put  an  end  to  all  trade.  Under  this  law,  a  debtor,  al- 
though unable  to  pay  all  his  debts,  may  make  an  absolute 
sale  of  the  whole  or  a  part  of  his  property  to  a  creditor,  in 
payment  of  his  debt,  provided  it  is  bona  fide;  and  if  fraudu- 
lent, it  could  be  set  aside  at  common  law,  as  well  as  under 
this  statute.  The  mischief  to  be  guarded  against,  was  not  a 
payment  of  one  creditor,  to  the  exclusion  of  others,  by  an  ac- 
tual bona  fide  sale,  for  of  this  as  a  generally  prevailing  evil, 
little  danger  could  be  apprehended  any  where.  It  was  to 
break  up  the  practice  of  preferring  one  creditor  to  another  by 
a  trust,  the  evils  of  which  have  been  felt  in  other  countries, 
as  well  as  Georgia ;  and  as  there  is  nothing  impugning  the 
bona  fides  of  the  sale,  we  must  hold  it  valid  under  this 
statute. 

The  constitutional  provision  of  the  State  of  Georgia,  arti- 
cle 1,  <§>  14,  states  that  no  law  shall  be  valid,  which  contains 
any  matter  not  expressed  in  the  title,  has  no  application  here. 
This  proviso  is  not  the  enactment  of  a  law  in  the  sense  of  the 
constitution,  but  is  entirely  negative  in  its  character,  exclu- 
ding a  conclusion  from  the  law  which  was  passed.  If 
the  proviso  were  stricken  from  the  law,  it  would  not  vary  its 
legal  effect,  as  the  construction  would  be  the  same  without  it 
as  with  it. 

It  is  also  supposed  that  John  S.  Green  took  an  interest  un- 
der the  deed  of  1835,  which  may  be  subjected  to  the  pay- 
ment of  his  debts.  The  conveyance  is  of  land  and  slaves  to 
him  in  trust  for  the  use  of  his  wife,  and  children  then  in  ex- 
istence, or  afterwards  to  be  born.  Upon  the  arrival  at  age, 
or  marriage  of  any  of  the  children,  the  slaves  were  to  be  di- 
vided between  the  wife  and  children,  and  he  was  appointed  a 
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trustee,  with  authority  to  manage  the  property  for  the  benefit 
of  the  family,  subject  to  the  limitations  of  the  deed. 

As  there  is  nothing  in  the  deed  from  which  it  can  be  in- 
ferred it  was  the  intention  of  the  donor  to  create  a  separate 
estate  in  the  wife,  the  marital  rights  of  the  husband  attached 
to  whatever  interest  she  had  in  the  slaves.  If  the  legal  es- 
tate had  been  vested  in  the  wife,  upon  its  being  reduced  into 
possession  by  the  husband,  the  interest  of  the  wife  would 
have  been  subject  to  the  payment  of  his  debts.  But  the  es- 
tate of  the  wife  being  equitable  merely,  it  could  only  have 
been  ma^e  subject  to  his  debts  by  a  proceeding  in  chancery; 
and  in  that  court  the  husband,  or  a  creditor  representing 
him,  conceding  he  had  the  right  to  do  so,  would  have  been 
required  to  make  a  settlement  upon  the  wife.  [Inge  v.  For- 
rester, 6  Ala.  418.] 

Carleton  &  Co.  v.  Banks,  7  Ala.  32,  establishes  the  princi- 
ple, that/  after  the  husband  has  reduced  to  possession  a  chat- 
tel, in  which  the  wife  had  only  an  equitable  title,  the  interest 
of  the  wife  might  be  sold  by  the  creditors  of  the  husband. 
That  was  the  case  of  a  life  estate  in  a  slave,  the  title  to 
w"hich  was  in  a  trustee,  with  a  remainder  over  after  the 
death  of  the  tenant  for  life.  The  possession  was  yielded  by 
the -trustee  to  the  husband,  who  thereby  became  invested 
with  the  right  to  the  possession  during  the  life  of  his  wife. 
In  this  case,  there  was  no  such  reduction  into  possession  by 
the  husband.  He  received  the  possession  under  the  deed, 
"strictly  in  trust"  for  the  use  of  his  wife  and  children,  and 
until  the  quality  of  his  possession  is  changed  by  some  act 
demonstrating  his  intention  to  assert  his  marital  rights  over 
the  property,  his  possession  will  be  referred  to  the  deed  under 
which  he  obtained  it.  An  assignment  of  his  interest  for  a 
valuable  consideration,  would  be  regarded  by  a  court  of 
equity  as  a  reduction  into  possession,  or  he  might  have  ap- 
plied to  a  court  of  chancery  for  that  purpose,  but  until  he 
manifests  his  intention  of  assuming  his  marital  rights,  his 
possessipn  must  be  considered  that  of  a  trustee  for  his  wife 
and  children.  IHonner  v.  Morton,  3  Russ.  68  ;  Johnson  v. 
Johnson,  1  Jac.  ^  W.  450  j  Kenny  v.  Udall,  5  Johns.  Ch. 
473  ;  Elliott  v.  Cordell,  5  Madd.  150  ;  Andrews  v.  Jones  and 
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Spears  v.  Walkley,  10  Ala.  328  •  see  also  Fellowes,  Wads- 
worth  Sr  Co.  V.  Tann,  9  Ala.  1002.] 

Whether  the  creditors  could  have  asserted  the  right  of  the 
husband  during  his  life,  is  a  question  not  presented  on  the  re- 
cord.    By  his  death  it  is  clear  the  right  survived  to  the  wife. 

This  disposes  of  the  entire  case,  and  renders  it  improper 
to  consider  the  other  questions  raised  at  the  bar. 

Decree  affirmed. 


f 
KING  V.  BUCKS. 


1.  A  plea  in  abatement  of  an  attachment,  merely  denying  the  defendant's 
right  +0  the  property  levied  on  by  a  sheriff,  or  other  officer,  is  bad  on  de- 
murrer. The  return  is  matter  of  record,  and  cannot  be.  contradicted  by 
extrinsic  evidence,  upon  an  allegation  which  merely  denies  its  falsity. 

Error  to  the  Circuit  Court  of  Pickens. 

This  was  an  action  commenced  by  attachment,  on  which 
the  sheriff  returned,  ''  levied  on  fourteen  bales  of  cotton." 
The  defendant  pleaded  in  abatement,  that  the  cotton  levi- 
ed on  was  not  his  property,  at  the  time  the  attachment  was 
issued,  nor  when  the  levy  was  made,  and  concludes  thus, 
"  and  this  he  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, if  this  court  will,  or  ought  to  take  cognizance  of  the 
said  plea."  The  plaintiff  demurred,  and  his  demurrer  was 
overruled,  and  declining  to  reply,  judgment  was  rendered  for 
the  defendant. 

B.  F,  Porter,  for  the  plaintiff  in  error,  insisted  that  the 
plea  presented,  no  issuable  fact,  that  it  was  no  answer  to  the 
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action  to  say.  that  the  property  levied  on  by  the  attachment 
belonged  to  a  stranger.     The  plea  is  further  defective  in  its 
conclusion.     [Story's  PI.  75,  76;  1  Chit.  PI.  "386  to  402;  3 
Id.  895^  and  notes ;  2  Hen.  &  Munf.  Rep.  308.] 

C.  E.  B.  Strode  *  for  the  defendant  made  the  following 
points :  1.  If  the  levy  by  the  sheriff  did  not  bring  defend- 
ant into  court,  so  as  to  attach  the  general  jurisdiction  to  this 
particular  case,  he  loses  nothing  by  such  an  appearance  as 
was  made.  [Tingley  v.  Bateman,  10  Mass.  343 ;  Wheeler 
V.  Lampman,  14  Johnson,  481 ;  Gardner  v.  Barker,  12  Mass. 
36 ;  Malcolm  v.  Rogers,  1  Cow.  1.]  2.  As  a  party  must  be 
in  court  by  some  manner  of  service  of  process,  either  person- 
al or  by  publication,  or-  attachment  of  property,  it  is  a  good 
plea  in  abatement,  that  the  property  attached  was  not  his. 
[Guild  V.  Richardson,  6  Pick.  364.]  3.  The  conclusion,  by 
prayer,  that  the  "  writ  abate,"  or  whether  "  defendant  shall 
be  held  further  to  answer,"  are  of  same  import.  [Chitty  PI. 
895,  897,  see  precedents." 

cdLLIER,  C.  J. — The  levy  of  an  attachment  is  equiv- 
alent to  the  personal  service  of  process,  that  is,  it  has  the 
same  effect  to  give  jurisdiction  to  the  court,  and  entitles  it  to 
hear  and  determine  the  cause.  [4  Stew.  &  Por.  Rep.  184.] 
It  has  repeatedly  been  held,  that  when  an  officer  returns  he 
has  levied  an  attachment  on  certain  property,  it  will  be  in- 
tended that  it  was  the  defendant's,'  although  the  return  af- 
firms nothing  in  respect  to  the  title.  [4  Ala.  R.  .527.]  So 
where  the  sheriff  returned  an  attachment  levied  on  certain 
land  in  the  possession  of  a  person  not  a  party  to  the  writ,  it 
will  be  intended,  in  order  to  sustain  the  proceeding,  that  it 
was  the  property  of  the  defendant,  and  levied  on "  as  such. 

In  Kirksey,  et  al.  v.  Bates,  1  Ala.  Rep.  303,  the  attach- 
ment issued  against  the  estate  of  three,  and  the  sheriff"  re- 
turned, that  he  had  levied  on  certain  property,  without  ex- 
pressing Avhose  it  was ;  but  the  replevin  bond  indicated  that 
it  was  the  property  of  one  of  the  defendants.  This  court  was 
of  opinion,  that  the  return  alone  could  be  looked  to  as  the 
source  of  information  of  the  sheriff's  acts,  if  it  be  false,  it 
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cannot  be  questioned  collaterally.  His  declaration  must  be 
credited ;  and  if  untrue,  he  will  be  accountable  to  the  party, 
aggrieved-  "  As  it  was  the  execution  of  the  attachment 
which  gave  the  court  jurisdiction,  and  this  right  having  at- 
tached, it  will  not  be  defeated,  even  if  the  property  was  per- 
mitted by  the  sheriff  to  be  improperly  replevied."  So  where 
an  attachment,  returnable  to  the  circuit  court  was  levied  on  a 
pair  of  shoes,  after  judgment  against  the  defendant,  it  was 
objected  on  error,  that  the  levy  was  not  sufficient  to  support 
the  judgment ;  we  held,  that  the  levy  of  an  attachment  is 
by  statute,  equivalent  to  the  service  of  ordinary  process,  and 
is  in  law  the  appearance  of  the  defendant.  "  The  levy  on  a 
pair  of  shoes  was,  if  really  made,  and  the  shoes  were  of  any 
value,  a  sufficient  levy  to  sustain  the  attachment."  "  If  the 
levy  was  fictitious,  or  merely  colorable,  it  would  have  been 
discharged  by  the  court  to  which  the  return  was  made,  on 
motion  to  quash  or  set  it  aside."     [9  Ala.  613.] 

In  Maverick  v.  Duffee,  1  Ala.  R.  433,  it  was  decided  that 
a  plea  in  abatement,  that  the  defendant  was  not  served  with 
a  copy  of  the  writ,  as  directed  by  the  statute,  is  bad  on  de- 
murrer. The  court  remarking  "  that  the  only  mode  by 
which  advantage  can  be  claimed,  is  by  motion  to  set  aside 
the  service  for  irregularity,  which  can  be  granted  in  the  ex- 
ercise of  a  sound  discretion,  if  it  is  necessary  to  prevent  an 
injury  to  the  defendant,  or  to  advance  the  cause  of  justice." 

Theeffect  of  the  levy  of  an  attachment,  we  have  seen,  is 
to  bring  the  defendant  before  the  court,  and  the  return  is 
quite  as  much  a  matter  of  record,  and  as  conclusive  as  is  the 
return  of  the  service  of  a  writ  oi  capias  ad  resporidendum  ; 
and  if  the  one  cannot  be  controverted,  it  is  difficult  to  per- 
ceive upon  what  ground  the  other  may  be  disputed.  If  a 
levy  is  "fictitious,  or  merely  colorable,"  we  have  said  that 
it  may  be  set  aside  by  the  court ;  perhaps,  where  it  falsely  af- 
firms the  property  levied  on  is  the  defendant's,  for  the  pur- 
pose of  enabling  the  plaintiff  to  proceed  in  his  suit,  redress 
might  be  obtained  in  the  same  way.  So  where  the  officer  is 
not  satisfied  that  the  property  he  seized  was  liable  to  the 
attachment,  he -may,  on  application  to  the  court,  obtain  per- 
mission to  amend  his  return.     But  following  the  analogy  of 
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the  cases  cited,  a  plea  in  abatement,  merely  denying  the  de- 
fendant's right  to  the  property  levied  on,  caimot  be  support- 
ed. Such  a  plea  would  deny  the  return,  which  must  be  re- 
garded as  a  record,  and  when  too  it  stated  no  other  ground 
than  its  falsity  for  the  admission  of  parol  evidence  to  contra- 
dict the  record.  Our  conclusion  is,  that  the  judgment  of  the 
circuit  court  is  revered,  and  the  cause  remanded. 


WOOLEY  V.  CLEMENTS. 


1.  A  bill  of  exchange  payable  twelve  months  after  date,  when  the  nominal 
day  of  payment  falls  on  Sunday,  is  notwithstanding  all6wed  three  days  of 
grace,  and  is  properly  protestable  on  the  Wednesday  following. 

Writ  of  Error  to  the  Circuit  Court  of  Tuskaloosa. 

Assumpsit  by  Clements  as  the  indorsee  of  a  bill  of  ex- 
change against  Wooley  as  the  second  indorser.  The  bill  is 
described  as  dated  the  23d  of  February,  1844,  payable  twelve 
months  after  date,  and  negotiable  and  payable  at  the  Bank  of 
the  State  of  Alabama. 

At  the  trial,  it  appeared  in  evidence  that  the  23d  day  of 
February,  1845,  was  Sunday,  and  the  bill  was  protested  for 
non-payment  on  the  26th  of  the  same  month.  ' 

On  this  state  of  proof,  the  defendant  requested  the  court  to 
charge  the  jury,  that  the  bill  was  not  protested  on  the  day 
when  by  law  it  was  protestable.  The  charge  was  refused, 
and  this  is  the  only  error  assigned. 

B.  F.  PoRTEK,  for  the  plaintiff  in  error,  insisted  that  as  the 
bill  fell  due  on  Sunday,  it  was  demandable  by  the  law  mer- 
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chant  on  the  previous  day,  and  therefore  should  have'  beeh 
protested  on  the  Tuesday  afterwards.  [Chitty  on  l^ills,  410, 
404;  Story  on  Bills,  §  335,  338,  and  note  1;  5  Con.  Rep.  U. 
S.  101.]  .       .  - 

P.  Martin  and  Huntington,  contra. 

GOLDTHWAITE,  J.— We  think  it  does  not  admit  of 
question  that  this  bill  was  protested  on  the  proper  day.  The 
twelve  months  for  which  it  run  expired  on  the  23d  of  Feb- 
ruary, and  although  it  was  then  at  maturity,  yet  by  the  com- 
mercial law,  the  parties  were  not  in  default  until  the  last  day 
of  grace.  All  the  text  writers  agree  that  if  this  fell  on  Sun- 
day, the  protest  should  be  made  on  Saturday.  .  [Chitty  on 
Bills,  410,  a,  and  American  cases  cited  in  note  1;  Story  on 
Bills,  <§»  337,  338.]  The  latter  writer  says,  the  reason  of  all 
this  doctrine  seems  to  be,  that  as  the  allowance  of  the  days 
of  grace  is  a  mere  indulgence  to  the  acceptor,  it  shall  be 
granted  only  in  cases  when  it  will  not  work  any  extra  delay 
to  the  holder  of  the  bill ;  but  he  shall  be  entitled  to  strict 
payment  at  the  punctum  temporis  of  the  bill.  If  any  other 
rule  were  adopted,  the  holder  would  be  compelled  to  lose  the 
use  of  his  money  for  four  days,  [Story  on  Bills,  <§>  341.] 
This  reason,  whilst  it  prevents  four  days  of  grace  being  de- 
mandable  in  any  case,  certainly  cannot  take  away  the  right 
to  three,  except  in  the  precise  contingencies  that  are  spoken 
of;  and  although  the  nominal  maturity  of  the"  bill  falls  on 
Sunday,  the  days  of  grace  are  not  thereby  abridged. 

Let  the  judgment  be  affirmed. 
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E.  B.  AND  J.  COLGIN  V.  TJIE  STATE  BANK. 

1.  The  notice  which  the  law  requires  to  be  given  in  summary  proceedings, 
is  sufficient,  if  it  describe  tlie  debt  upon  which  the  motion  is  to  be  made- 
witli  reasonable  certainty. 

2.  When  the  Bank  moves  for  judgment  against  two  defendants,  one,  though 
a  surety  and  released  by  liis  principal,  is  not  a  competent  Witness  for  tlie 
other. 

3.  An  indorsement  on  the  note,  of  the  sum  for  which  it  was  discounted,  and 
the  date  of  the  discount,  is  an  admission  on  the  part  of  tlio  Bank,  of  the 
sum  lent  upon  the  note,  of  which  the  defendant  may  avail  himself,  as  oth- 
erwise the  inference  would  be,  that  the  Bank  was  entitled  to  recover  the 
entire  amount. 

4.  The  Bank  Commissioners  appointed  under  the  act  of  1846,  whether  by 
tiie  Legislatnre,  or  by  the  executive  to  fill  a  vacancy,  are  public  officers, 
of  whom  all  courts  will  take  judicial  notice. 

Ekror  to  the  Circuit  Court  of  Tuscaloosa.  ' 

This  suit  \v£is  comipenced  by  motion.  On  the  14th,  July 
1841,  a  notice  was  issued  by  the  President  of  the  Bank,  as 
■follows  : 

To  Edward  B.  Colgin,  William  R.  Colgin,  and  John  Col- 
giCi — ^You  are  hereby  notified,  that  the  President  and  Direc- 
tors of  the  Bank  of  the  State  of  Alabama,  will,  by  their  at- 
torney, move  the  circuit  court  to  be  held  for  the  county  of 
Tuscaloosa,  at  the  court  house  of  said  county,  on  the  third 
Monday  of  September  next,  for  judgment  against  you  on  a 
note  due  from  you  to  the  State  Bank,  discounted  on  the  27th 
March,  1839,  for  eighteen  hundred  dollars,  payable  to  the 
President  and  Directors  of  said  Bank,  ninety  days  after  the 
date  thereof,  and  negotiable  and  payable  at  said  Bank,  when 
and  where,  &c. 

This  notice  was  returned  executed  on  the  plaintiffs  in 
error. 

At  the  September  term,  1841,  of  the  court,  (as  appears 
from  a  bill  of  exceptions,)  the  motion  indicated  by  the  notice 
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was  docketted,  and  continued  ;  at  the  succeeding  March  term 
the  death  of  W.  R.  Colgin  was  suggested,  and  the  motion 
abated  as  to  him,  and  the  cause  continued.  At  each  suc- 
ceeding term  of  the  court,  until  the  September  term,  1846, 
the  motion  was  continued,  sometimes  by  the  plaintiff,  and  at 
this  term,  when  the  motion  was  <jalled,  the  court  was  mov- 
ed not  to  take  jurisdiction,  because  it  did  not  appear  of  record 
that  the  notice  was  produced,  and  the  motion  indicated  by  it 
submitted  to  the  court  at  the  September  term  of  the  court, 
1841,  which  motion  the  court  rejected,  and  the  defendant 
excepted.  The  defendant,  John  Colgin,  then  pleaded  non 
assumpsit. 

The  plaintiff  then  read  the  notice,  and  offered  to  read  a 
note  as  follows : 
$2,000.  Sumter  Co 1839. 

Ninety  days  after  date,  I,  Edward  B.  Colgin,  as  principal, 
and  William  R.  Colgin,  and  John  Colgin,  as  securities,  joint- 
ly and  severally  promise  to  pay  the  President  and  Directors 
of  the  Bank  of  the  State  of  Alabama,  or  order,  two  thousand 
dollars,  for  value  received,  negotiable  and  payable  at  said 
bank.  .  E.  B.  Colgin, 

W.  R.  Colgin, 
John  Colgin. 
On  the  left  hand  margin,  on  the  face  of  the  note,  was  writ- 
ten in  red  ink,  "  Disc't  27th  March,  1839,  for  eighteen  hun- 
dred dollars." 

The  defendant  moved  to  exclude  the  note  from  the  jury, 
upon  the  ground  that  it  was  not  properly  described  in  the 
notice,  and  for  the  variance  between  the  note  offered,  and  the 
notice,  which  was  overruled,  and  the  defendant  excepted. 

The  plaintiff  also  offered  in  evidence  a  paper,  partly  print- 
ed and  partly  written,  which  was  attached  to  the  note  by 
wafers,  as  follows : 

Tuscaloosa,  May  23d,  1846.' 

We,  the  undersigned  commissioners,  and  trustees,  under 
the  act  of  the  legislature  of  the  State  of  Alabama,  entitled  an 
act  to  regulate  the  affairs  of  the  banks,  and  to  provide  for  the 
payment  of  the  State  bond%  approved  February  4th,  1846, 
hereby  certify  that  the  note  hereto  attached,  is  really  and 
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bona  fide  the  property  of  the  President  and  Directors  of  the 
Bank  of  the  State  of  Alabama.  F.  S.  Lyon, 

'*  •     •^  '  Wm.  Cooper, 

C.  C.  Clay, 
P.  P.   Wm.  Hawn. 

The  plaintiff  also  produped  and  read,  a  power  of  attorney 
from  F.  S.  Lyon,  Wm.  Cooper,  and  C.  C.  Clay,  styling'them- 
selves  commissioners  and  trustees,  appointed  under  the  act  of 
the  4th  February,  1846,  to  William  Hawn,  by  which  they 
appointed  him  their  attorney,  to  make  the  certificate,  which 
previous  to  the  passage  of  the  aforesaid  act,  was  required  to 
be  m.ade  by  the  President  of  the  Bank,  necessary  to  the  con- 
duct or  management  of  suits  for,  or  in  favor  of  the  bank — • 
which  was  dated  ISth  April,  1846. 

.  To  the  reading  of  the  certificate  the  defendant  objected, 
but  the'court  permitted  it  to  be  read,  and  the  defendant  ex- 
cepted. 

This  being  all  the  testimony  of  the  plaintiff,  the  defendant 
offered  to  read  a  deposition  of  E.  B.  Colgin,  he  having  been 
released  before  it  was  taken  by  the  defendant. 

The  .plaintiff  objected  to  the  reading  by  the  defendant  of 
the  deposition,  because  the  deponent  was  a  party  to  the  re- 
cord. The  counsel  in  the  cause  stated  to  the  court,  and  of- 
fered to  verify  it  by  affidavit,  that  they  never  had  been  comi- 
sel  for  E.  B.  Colgin,  or  appeared  or  pleaded  for  him,  but  they 
appeared  and  jjleaded  only  for  John  Colgin.  The  court  sus- 
tained the  objection,  and  the  defendant  excepted. 

This  being  all  the  evidence  in  the  cause,  the  defendant 
asked  the  court  to  charge  the  jury,  that  on  this  evidence  the 
plaintiff  could  not  recover,  which  the  court  refused,  and 
charged  the  jury,  that  on  the  evidence,  they  must  find  for  the 
plaintiff.  m 

The  defendant  then  moved  the  court  to  charge,  that  if 
there  was  no  other  evidence  that'  said  note  was  discounted 
by  said  bank,  except  the  memorandum  in  red  ink,  and  there 
was  no  evidence  by  whom  the  said  memorandum  was  made, 
that  then  the  plaintiff  could  not  recover;  which  the  court  re- 
fused to  give,  but  charged  the  jj^y,  that  all  that  apperared  on 
the  note  was  evidence  of  itself,  without  further  proof.     To 
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the  charges,  given,  and  to  those  refused,  the  defendant  ex- 
cepted. 

The  assignments  of  error  present  all  the  questions  raised 
upon  the  record. 

Peck,  for  plaintiff  in  error.        ^ 
P.  Martin,  contra.  W      ■ 

ORMOND,  J. — The  first  point  made,  that  the  motion  was 
discontinued  because  not  made  at  the  first  term,  and  contin- 
ued, is  not  s*ustained  by  the  record.  It  does  appear  from  the 
bill  of  exceptions,  that  the  motion  was  placed  on  the  docket 
at  the  September  term,  1841,  that  being  the  term  at  which 
the  motion  indicated  by  the  notice  was  to  be  made,  and  re- 
gularly continued  from  that  term,  down  to  the  trial  of  the 
cause.  Whether,  if  such  had  not  been  the  fact,  it  would  not 
have  been  waived  by  the  subsequent  appearance  of  the  de- 
fendant, and  the  continuance  of  the  motion  at  his  instance,  is 
a  point  we  need  not  now  determine. 

The  defendant  having  appeared  and  pleaded,  and  an  issue 
being  made  up  and  submitted  to  a  jury,  the  proceeding  lost 
its  summary  character,  except  that  to  sustain  the  jurisdiction 
it  was  necessary  to  show,  that  the  note  sued  on  was  the  pro- 
perty of  the  bank  ;  in  all  other  respects  it  is  to  be  governed 
by  the  rules  which  regulate  suits  commenced  in  the  ordinary 
mode.  This  question  was  fully  considered  in  Smith  v.  The 
Branch  Bank  9,t  Mobile,  5  Ala.  26,  where  the  result  of  all 
the  cases  on  this  subject  is  stated  to  be,  that  "if  the  defend- 
ant appear,  it  will  be  evidence  of  notice,  and  if  an  issue  is 
made  up  between  the  parties  and  submitted  to  a  jury,  it  is 
then  like  any  other  cause  commenced  in  the  ordinary  mode, 
except  that  it  must  appear  upon  the  record  that  the  court  had 
jurisdiction  to  entertain  the  motion." 

Here  the  defendant  appeared ;  there  was  therefore  no  ne- 
cessity for  the  production  of  the  notice,  as  that  was  admitted 
by  the  appearance.  The  plea  of  the  defendant,  when  an  is- 
sue is  tendered,  is  not  to  the  notice,  but  to  the  motion,  which 
the  plaintiff  makes  for  judgment  upon  the  debt  sought  to  be 
recovered.  It  was  not  therefore  competent  for  the  defendant, 
29 
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having  pleaded  to  the  merits,  to  move  a  rejection  of  the 
note,  for  a  variance  between  that  and  the  notice.  But  as  a 
material  difference  between  the  note,  or  other  security  of- 
fered in  evidence,  and  that  described  in  the  notice,  would  be 
an  available  defence  to  the  defendant,  either  by  plea,  or  by  a 
motion  to  quash  the  proceedings,  and  as  the  whole  proceed- 
ing was  conducted  with^t  any  regard  to  form,  and  the  no- 
tice was  in  fact  produced  and  read  by  the  plaintiff,  we  will 
consider  it  as  if  the  appropriate  motion  had  been  made  by 
the  defendant. 

The  notice  being  merely  designed  to  apprise  the  defend- 
ant of  the  intended  motion,  nothing  more  is  necessary,  than 
that  it  should  describe  the  debt  upon  which  the  motion  was 
to  be  made  with  reasonable  certainty.  The  rules  of  the 
common  law  in  respect  to  a  variance  in  pleading,  have  no  ap- 
plication to  such  a  case  as  this.  Indeed,  the  statute  does  not 
in  terms  require  the  notice  to  be  in  writing.  Tbis  precise 
(juestion  arose  in  this  court  at  an  early  day  in  Lyon  v.  The 
State  Bank,  1  Stew.  442.  .The  notice  in  that  case  '^vas iden- 
tical in  its  terms  with  the  present,  ancl^on  a  motion  to  quash, 
the  court  held  it  to  be  sufficient,  saying  that  a  notice  in  wri- 
ting, which  so  far  identifies  the  debt  for  which  judgment  will 
be  moved,  as  to  afford  reasonable  certainty,  is  sufficient. 
This  is  the  leading  case  upon  these  summary  proceedings, 
and  has  been  adhered  to  from  that  day  to  this.  Nor  if  the 
question  was  now  open,  would  it  be  possible  to  doubt,  that 
this  notice  did  give  the  defendant  full  information  of  the  pre- 
cise debt,  upon  which  the  motion  was  to  be  predicated,  and 
this  was  all  the  statute  contemplated.  If  necessary,  it  would 
also  be  worthy  of  inquiry,  whether  such  a  motion  could  be 
entertained,  five  years  after  the  appearance  of  the  party. 

The  case  of  Turner  v.  Lazarus,  6  Ala.  875,  is  a  decisive 
authority  in  favor  of  the  decision  of  the  court  below,  respect- 
ing the  deposition  of  E.  B.  Colgin.  The  bank  could  have 
selected  one  of  the  makers  of  the  note,  or  have  embraced 
them  all  in  its  motion  for  a  judgment.  It  did  move  for  a 
judgment  against  E.  B.  and  J.  Colgin,  and  this  in  its  effect 
is  precisely  the  same  as  if  it  had  commenced  a  suit  in  the  or- 
dinary mode  against  them  jointly;  and  as  in  the  latter  case  a 
discontinuance  as  to  one,  or  a  judgment  in  favor  of  one, 
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would  be  a  discontinuance  of  the  entire  action,  it  follows 
that  E.  B.  Colgin  was  not  a  competent  tvitness  for  his  co- 
defendant.  It  does  not  change  the  rule,  that  one  of  the  par- 
ties is  a  mere  surety,  being  sued  jointly,  the  judgment  must 
be  joint,  either  for  or  against  both ;  and  a  several  judgment  in 
favor  of  one  defendant,  would  be  a  discontinuance  of  the  ac- 
tion as  to  the  other. 

"  The  charge  moved  for  by  the  defendant,  that  the  plaintiff 
could  not  recover,  without  proving  by  whom  the  memoran- 
dum in  red  ink  on  the  faee  of  the  note  was  made,  proceeds 
upon  the  supposition,  that  the  onus  (rf  proving  for  what 
amount  the  note  was  discounted,  lay  upon  the  bank.  The 
necessary  inference  from  the  appearance  of  this  note,  and  the 
attending  circumstances,  is,  that  the  note  was  made  and  of- 
fered to  the  bank  for  discount.  It  is  filled  up  with  the  sum  of 
$2000,  and  is  without  a  date,  and  the  writing  upon  the  face 
of  the  note  in  red  ink,  is  for  ihe  purpose  of  showing  what 
sum  was  lent  upon  the  note,  and  the  time  when  it  was  lent. 
The  fact  that  the  bank  had  possession  of  the  note,  is  prima 
facie  evidence  of  title,  which  it  could  only  obtain  by  a  dis- 
count of  the  note,  and  if  the  bank  had  not  made  this  entry 
upon  the  face  of  the  note,  the  presumption  would  be  that  it 
had  discounted  the  note  for  the  entire  amount  for  which  it 
was  executed,  and  it  would  have  devolved  upon  the  defend- 
ant to  aver  and  prove,  that  it  was  discounted  for  a  less  sum 
than  the  note  on  its  face  called  for.  The  only  effect  theh  of 
the  memorandum  on  the  face  of  the  note,  was  an  admission 
by  the  bank  of  the  true  sum  due  upon  it.  From  this  it  ap- 
pears, that  the  court  correctly  refused  the  charge  which  was 
moved  for,  and  although  the  court  erred  in  the  charge  which 
was  given,  considered  as  an  abstract  legal  question,  it  was  an 
error  which,  so  far  from  prejudicing,  benefited  the  defendant, 
as  without  the  memorandum,  the  possession  of  the  note  was 
evidence  of  title  in  the  bank  for  the  full  amount. 

In  Findley  v.  The  State  Bank,  6  Ala.  244,  we  held  that 
when  the  bank  refused  to  discount  a  note,  unles^  additional 
security  was  given,  the  mere  possession  of  the  note,  no  addi- 
tional security  being  given,  was  not  evidence  that  the  bank 
had  afterwards  discounted  it.     Here  no   suspicion   was  cast 
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upon  the  \it\e  of  the  bank,  and  the  possession  was  evidence 
pritTM  facte  of  ownership. 

The  remaining  question  relates  to  the  jurisdiction  of  the 
court,  which  depends  upon  the  validity  of  the  certificate 
made  by  Mr.  Hawn  as  the  agent  of  the  bank  commissioners, 
that  the  debt  was  bona  fide  the  property  of  the  bank.         • 

The  objections  which  have  been  taken  to  this  certificate, 
involve  a  consideration  of  th&  true  character  of  the  commis- 
sioners, appointed  under  the  act  of  the  last  session  of  the  le- 
gislature, "  to  regulate  the  affairs  oi  the  bank,  and  provide 
for  the  payment  of  the  State  bonds."  This  act  vests  the  en- 
tire interest  of  the  State  in  the  State  Bank  and  its  branches, 
in  certain  persons,  for  the  purpose  of  collecting  the  debts  due 
the  bank,  and  for  the  payment  of  the  State  debt,  giving  to 
them  large  discretionary  power,  and  before  entering  Upon 
their  duties,  they  were  required  to  execute  a  bond,  and  take 
and  subscribe  an  oath,  which  were  to  be  filed  in  the  office  of 
the  Secretary  of  State. 

.It  is  very  clear  that  the  commissioners  are  public  officers, 
whom  the  court  will  judicially  notice,  as  well  from  the  nature 
of  their  appointment,  as  the  character  of  the  trust  reposed  in 
them,  which  concerns  all  the  people  of  the  State.  This  is 
not  denied  as  it  respects  the  commissioners  elected  by  the  le- 
gislature, but  it  is  supposed  that  Mr.  Clay,  w^ho  was  appointed 
by  the  Governor  to  fill  a  vacancy,  does  not  stand  in  the  same 
predicament.  We  are  not  able  to  perceive  any  difference  in 
principle  between  the  two  cases.  An  appointment  by  the 
executive,  during  the  recess  of  the  legislature,  is  of  the  same 
force  and  validity  for  all  purposes,  during  the  period  for 
which  it  was  made,  as  if  made  by  thfe  legislature.  He  is  in 
such  cases  the  appointing  power,  and  is  not  the  less  so,  be- 
cause the  appointment  is  made  "  with  the  concurrence  of  the 
remaining  commissioners."  He  is  notwithstanding  the 
source  of  the  power,  and  the  right  of  the  commissioners  is  a 
mere  veto  upon  his  nomination,  if  not  acceptable  to  them. 
Besides,  h\^  bond  and  oath  of  office  are  on  file  in  the  office 
of  the  Secretary  of  State.  In  a  word,  the  high  public  trust 
reposed  in  these  commissioners,  the  source  from  which  their 
title  to  the  office  emanates,  and  the  evidence  of  their  right  to 
exercise  it  on  file  among  the  archives  of  the  government, 


JANUARY  TERM,  1847.  229 


Colgin  V.  The  State  Bank. 


demonstrate  that  these  officers,  whether  appointed  by  the  le- 
gislature, or  by  the  executive,  belong  to  that  class,  of  which 
it  is  the  duty  of  all  courts  to  take  judicial  notice. 

But  if  the  appointee  of  the  executive  had  not  the  same  at- 
tributes as  those  appointed"  by  the  legislature,  the  act  of  the 
majority  of  the  commissioners  would  be  valid,  and  would  not 
be  affected  by  the  fact,  that  an  unauthorized  person  united 
with  them  in  its  execution.  It  is  a  well  recognized  princi- 
ple, that  where  business  of  a  public  or  judicial  nature  is  en- 
trusted to  several,  the  majority  may  act.  [Grindley  v.  Bar- 
ker, 1  B.^P.  228;  Com'rs'of  Alleghany  Co.  v.  Leckey,  6 
S.  «fc  R.  170;  Downing  V.  Rugar,  21  Wend.  182.]  We  are 
therefore  clear,  that  both  on  principle  and  authority,  in  any 
possible  aspect  of  this  case,  the  power  to  Mr.  Hawn  was  well 
executed. 

It  is  further  insisted,  that  although  the  power  given  to  Mr. 
Hawn  may  be  valid,  it  was  not  executed  by  him  in  confor- 
mity to  to  the  act.  The  lOth  section  of  the  act,  authorizes 
the  bank  commissioners,  "or  any  agent  or  attorney  appointed 
by  them,"  to  make  the  certificate  previously  required  to  be 
made  by  the  president  of  the  bank,  that  a  debt  sued  for  by 
motion,  was  the  property  of  the  bank. 

Considering  the  nature  of  the  act  to  be  performed,  a  mere 
allegation  of  the  existence  of  a  fact,  which  is  to  be  taken  as 
true  only  prima  facie,  and  -the  whole  effect  of  which  is  a 
slight  mddification  of  the  remedy,  we  are  by  no  means  cer- 
tain, that  the  agent  may  not  make  the  certificate  in  his  own 
name.  But  it  by  no  means  follows,  that  he  may  not  also  act 
in  the  name  of  his  principal.  The  terms  "attorney,"  and 
agent,  ex  vi  termini  import  a  delegation  of  power  from  an- 
other, and  by  the  established  principles  of  law,  all  acts  done 
under  a  delegated  power,  must  be  in  the  name  of  the  princi- 
pal. The  employment  of  these  terms,  with  the  import  of 
which  the  legislature  were  doubtless  familiar,  certainly  au- 
thorized the  agent  when  appointed,  to  act  in  the  name  of  his 
principal;  and'if  the  language  of  the  act  is  broad  enough  to 
justify  him  in  making  the' certificate  in  his  own  name,  it 
would  only  prove,  that  the  legislature  in  its  anxiety  to  pro- 
vide for  the  exigency,  gave  the  power  in  the  alternative,  to 
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be  exercised  in  either  mode,  as  might  be  considered  most  ad- 
visable. 

The  question  whether  Mr.  Hawn  signed  the  certificate,  is 
not  made  upon  the  record.  The  plaintiff  produced  the  pow- 
er of  attorney  from  the  commissioners  to  Hawn,  and  then 
produced  and  offered  to  read  his  certificate  that  the  note  was 
bona  fide  the  property  of  the  bank.  The  defendant  "  ob- 
jected to  the  reading  of  thi»  paper  as  sufficient  for  that  pur- 
pose," the  plain  import  of  which  is,  a  denial  of  the  efficacy 
of  such  a  certificate,  to  give  the  court  jurisdiction  to  proceed 
in  that  mode.  If  the  objection  had  been,  that  there  was  no 
proof  that  such  a  certificate  had  been  made,  it  should  have 
been,  and  doubtless  would  have  been  so  stated.  We  are 
therefore  relieved  from  the  necessity  of  entering  upon  the  in- 
quiry, whether  such  proof  is  necessary. 

Let  the  judgment  be  affirmed. 


NICHOLAS  v.  KtlEBS,  EX'R. 

1.  The  defendant  made  a  writing  of  the  following  tenor,  viz:  "Good  for 
three  hundred  dollars.  Jan'y  15th,  1829."  Held,  that  it  was  competent 
for  the  plaintiff  to  show,  by  parol  evidence,  that  it  was  delivered  to,  and 
intended  to  acknowledge  a  liability  to  him ;  but  such  evidence  of  an  agree- 
ment made  simultaneously  with  the  writing,  is  not  admissible,  to  show  it 
was  understood  between  the  parties,  that  there  was  no  present  indebted- 
ness, or  that  it  should  be  payable  at  a  future  day,  so  as  to  postpone  the 
time  when  the  statute  of  limitations  began  to  operate. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

This  was  an  action  of  assumpsit,  by  the  defendant  in  error? 
as  executorj  &c.  of  Catherine  Swanson,  deceased.  The  first 
count  of  the  declaration  alledges,  that  the  defendant  below, 
on  the  loth  January,  1829,   made  his  writing  of  that  date, 
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and  thereby  acknowledged  himself  to  be  good  for  the  sum  of 
three  hundred  dollars  ;  which  writing  he  delivered  to  the  tes- 
tatrix ;  by  means  whereof  the  defendant  became  liable  to  pay 
to  the  testatrix,  the  sum  of  money  therein  mentioned,  "pre- 
sently." The  declaration  also  contains  the  common  counts 
in  assumpsit.  Among  other  pleas,  the  cause  was  tried  on 
the  general  issue,  the  statute  of  limitations,  and  payment. 
From  a  bill  of  exceptions,  sealed  at  the  defendant's  in- 
Uptance,  it  appears  that  the  plaintiff  gave  in  evidence  a  writ- 
ing of  the  following  tenor :  "Good  for  three  hundred  dol- 
lars. Jan'y  15th,  1829.  W.  S.  Nicholas,"  and  then  intro- 
duced a  witness,  who  testified  that  he  presented  the  same  to 
the  defendant  for  payment ;  to  which  the.  latter  answered, 
that  the  note  was  unpaid-^the  consideration  of  it  was  mo- 
ney given  to  him  to  lend  out,  that  he  had  lent  it,  and  it  was 
lost.  The  court  charged  the  jury,  if  they  believed,  from  the 
admission  of  the  defendant^  that  the  money  for  which  the 
note  was  given,  was  handed  to  the  defendant  to  be  lent  out  by 
him,  then  he  was  merely  an  agent  for  the  plaintiff's  testatrix, 
and  the  statute  of  limitations  did  not  begin  to  run  against  the 
claim,  until  after  the  dernand  of  payment  was  made.  A  verdict 
was  returned  for  the  plaintiff,  and  judgment  thereon  ren- 
dered. 

H.  Chamberlain,  for  the  plaintiff  in  error,  insisted  that  the 
testimony  which  contradicted  or  varied  the  terms  of  the  writ- 
ing was  inadmissible  ;  and  the  cciruit  court  incorrectly  ruled 
the  law,  in  charging  the  jury  that  the  statute  of  limitations 
did  not  begin  to  run  until  after  a  demand  was  made.  [8  Por. 
Rep.  211;  7  Ala.  Rep.  641.] 

J.  H.  Smoot,  for  the  defendant  in  error.  The  admissions 
of  the  defendant  below,  as  related  by  the  witness,  do  not  con- 
tradict the  terms  of  the  writing — they  merely  show  in  what 
character  he  received  the  money.  They  establish  a  clear 
case  of  principal  and  agent — an  acknowledged  and  continu- 
ing trust ;  against  the  former  the  statute  of  limitations  does 
not  begin  to  run  previous  to  a  demand,  and  against  the  latter 
not  until  the  trust  is  in  some  manner  put  an  end  to,  or  disa- 
vowed.    [6  Porter's  R.  32 ;  4  Ala.  R.  645.] 
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COLLIER,  C.  J. — Although  the  writing  given  in  "evidence 
to  the  jury  in  this  case,  does  not  indicate  upon  its  face  the 
name  of  the  payee,  yet  it  was  cortipetent  to  show  by  extrin- 
sic proof,  who  was  the  party  to  whom  it  was  delivered,  or  in 
whose  favor  it  was  intended  to  acknowledge  a  liability. 
Such  evidence  is  admissible  upon  the  ground  that  the  Jwrit- 
ing  is  manifestly  incomplete.  [3  Phil.  Ev.  C.  &  H.'s  Notes, 
1471,  et  seq. 

It  has  been  repeatedly  held  by  this  court,  and  seems  to  b|| 
well  established,  that  the  maker  of  a  promissory  note,  not- 
withstanding the  usual  expression  of  consideration,  such  as 
"  for  value  received,"  &c.  may  show  as  against  the  payee,  or 
other  person  standing  in  the  same  situation,  that  the  note  was 
given  without  consideration,  or  that  the  consideration  failed, 
4*o.  [3  Phil.  Ev.  1458,  erse^'.]  It  is  allowable  thea,  for 
the  defendant  to  show,  that  the  writing  adduced  was  made 
without  any  thing  which  the  law  will  regard  as  sufficient  le- 
gal inducement,  or  if  there  was  a  consideration  that  it  has 
failed ;  in  order  to  do  this,  he  must  be  permitted  to  prove 
what  occasioned  the  making  of  the  writing.  But  we  do  not 
understand  that  the  verbal  evidence  in  this  case  was  offered 
at  the  instance  of  the  defendant,  for  the  purpose  of  counter- 
vailing the  statute  of  limitations. 

If  the  paper  imposed  a  legal  duty,  it  is  difficult  to  perceive 
upon  what  ground  the  parol  evidence  could  affect  the  opera- 
tion of  the  statute  of  limitations.  Its  effect,  if  operative  as 
an  undertaking  to  pay,  was,  to  give  to  the  party  in  whose  fa- 
vor it  is  made,  a  present  right  of  action,  without  reference  to 
the  consideration  on  which  it  is  founded.  The  evidence 
then  was  allowed  to  change  the  legal  effect  of  the  paper,  and 
instead  of  treating  it  as  a  debt  in  praesenti,  so  interpolating 
it,  as  to  make  it,  in  the  opinion  of  the  circuit  judge,  a  debt 
payable  whenever  the  plaintiff  chose  to  demand  it.  Is  such 
testimony  admissible  ?  [See  3  Phil.  Ev.  C.  &>  H.'s  Notes, 
W^-l'y  et  seq.]       -  - 

'  But*conceding  thai'  the'declarations  of  the  defendant  were 
allowed  to  go  in  evidence,  were  in  themselves  unobjectiona- 
ble, and  the  question  arises,  whether  the  charge  to  the  jury 
is  not  erroneous.  It  assumed,  that  if  this  were  true,  then  the 
defendant  was  merely  an  agent  for  the  plaintiff 's  testator,  and 
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the  statute  of  limitations  did  not  begin  to  run  against  the 
note,  until  after  payment  of  it  was  demanded.  The  charge 
proceeds  upon  the  hypothesis,  that,  that  although  the  note 
upon  its  face  was  due,  "presently,"  as  alledged  in  the  decla- 
ration, yet  in  point  of  fact,  it  was  not  payable  until  demand 
•—it  assumes  as  a  postulate,  the  validity  of  the  note,  and  that 
it  may  be  varied  in  its  operation  by  parol  evidence  of  a  con* 
temporaneous  or  precedent  agreement,  that  it  was  to  be  pay- 
able at  a  time  other  than  it  imports.  We  have  seen  that  it 
is  competent  for  the  maker  of  a  note  to  prove  its  considera- 
tion, and  that  it  has  failed  ;  and  where  the  note  is  a  nullity 
we  suppose  it  is  allowable  for  the  payee  to  treat  it  as  such, 
and  declare  in  assumpsit  in  a  form  adapted  to  his  proof.  But 
we  cannot  conceive  how  it  is  possible,  consistently  with  the 
rules  of  law,  to  maintain  that  a  note  is  a  valid  security  for 
money,  and  may  be  varied  in  its  operation  or  effect  by  parol 
evidence  of  an  agreement  made  previous  to,  or  simultaneous 
with  its -execution.  The  law  upon  this  point  is  explicit. 
[See  Phil.  Ev.  C.  ^  H's  Notes,  1460,  1470!] 

This  view  disposes  of  the  only  question  raised  upon  the 
bill  of  exceptions.  Whether,  if  the  defendant  was  a  mere 
agent,  and  acted  in  good  faith  in  the  performance  of  his  du- 
ties, he  can  be  charged  in  this  action,  is  a  point  not  presented. 
It  follows  from  what  has  been  said,  that  the  ruling  of  the 
circuit  court  cannot  be  supported — 'its  judgment  is  conse- 
qaently  reversed,  and  the  cause  remanded. 


3' 
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Where  there  is  evidence  of  a  conversion,  by  selling  the  property  in  contro- 
troversy,  proof  of  a  demand  and  refusal  is  unnecessary,  and  the  rule  is  the 
same,  although  in  the  first  instance  the  property  came  lawfully  to  the  de- 
fendant. 

30 
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Writ  of  Error  to  the  Circuit  Court  of  Tuscaloosa. 

Trover,  by  Gray  against  Kyle,  to  recover  damages  for 
the  conversion  of  a  horse. 

At  the  trial,  it  was  proved  that  the  horse  was  sold  by  the 
plaintiff  to  one  Keziah,  on  the  condition  that  the  latter  should 
pay  $40,  part  in  iron  and  part  in  naoney.  Keziah  took  the 
horse  in  possession  under  this  contract,  and  paid  $18  in  iron 
but  the  plaintiff  reserved  to  himself  a  lien  until  the  purchase 
money  should  be  paid.  Subsequently,  the  horse  was  return- 
ed to  the  plaintiff,  and  the  contract  rescinded — the  plaintiff 
applying  the  $X8  previously  paid,  as  a  compensation  for  the 
hire  of  the  horse.  There  was  also  evidence  that  Keziah  was 
indebted  at  the  time,  as  well  as  that  the  horse  continued  in 
his  possession  up  to  the  time  of  the  levy  of  an  execution  up- 
on it,  as  his  property,  and  from  thence  until  it  was  sold  by 
the  constable.  There  was  also  evidence  conducing  to  show, 
the  plaintiff  had  made  affidavit  of  his  right  to  the  hors^,  and 
that  the  constable  had  notice,  but  he  pursued  no  other  mea- 
sures to  assert  his  claim  until  the  day  of  sale,  at  which  time 
he  gave  public  notice  that  the  horse  belonged  to  him,  and 
not  to  Keziah — that  the  defendant  was  present,  and  heard 
what  the  plaintiff  said — that  he  purchased  the  horse  under 
this  sale,  and  afterwards  sold  him  for  $30. 

This  was  all  the  evidence.  On  it  the  defendant's  coun- 
sel requested  the  court  to  charge  the  jury,  that  if  the  horse 
went  lawfully  into  the  possession  of  the  defendant,  then  it 
was  necessary  for  the  plaintiff  to  prove  a  demand  and  refu- 
sal before  he  could  recover.  This  was  refused,  and  the 
charge  given,  that  if  there  was  proof  of  conversion,  then  in 
this  particular  case,  no  demand  was  necessary. 

The  defendant  excepted,  and  the  ruling  of  the  court  is  now- 
assigned  as  error. 

B.  F.  Porter  and  Brodie,  for  the  plaintiff  in  error,  in- 
sisted— 

1.  The  charge  of  the  court  misled  the  jury,  because  it  as- 
sumed the  evidence  proved  a  conversion.  [Toulmin  v.  Les- 
sesne,  2  Ala.  R.  359.] 
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2.  To  sustain  trover,  there  must  bfe  either  an  absolute 
property,  with  a  right  to  immediate  possession,  or  a  special 
property  and  actual  possession.  Plaintiff  having  purchased 
at  a  legal  sale,  there  should  have  been  proof  of  conversion. 
[2  Greenl.  Ev.  §  636,  640 ;  Gray  v.  Crocheron,  1  Porter, 
191.] 

r 
Huntington  and  P.  Martin,  for,  the  defendant  in  error,  ar- 
gued, that  when  an  actual  conversion  is  shown,  a  demand  is 
unnecessary.  [Tompkins  v.  Hart,  3  Wend.  406 ;  Earle  v. 
Van  Buren,  2  Halst.  344 ;  Newsum  v.  Newsum,  1  Leigh. 
76 ;  Jewett  v.  Partridge.  3  Farf.  243.] 

GOLDTHWAITE,  J.— There  seems  to  us  to  be  nothing 
in  the  ruling  of  the  circuit  court  which  could  have  misled 
the  jury.  The  request,  in  the  first  instance,  is  made  for  in- 
structions, that  if  the  horse  went  lawfully  into  the  defend- 
ant's possession,  it  was  essential  the  plaintiff  should  prove  a 
deniand  and  refusal.  The  counsel  do  not  seriously  question 
the  correctness  of  this  refusal,  nor  indeed  could  they  do  so 
with  effect,  for  a  demand  and  refusal  is  only  evidence  of  a 
conversion — not  necessarily  or  in  all  cases  a  conversion  by  it- 
self. After  refusing  the  charge,  the  court  proceeds  to  say, 
that  if  a  conversion  was  proved  in  this  particular  case,  then 
no  demand  was  necessary.  It  is  said,  the  facts  do  not  es- 
tablish the  right  of  property  in  the  plaintiff,  and  therefore 
there  was  no  conversion.  We  do  not  well  see  what  strong- 
er evidence  there  could  be  of  a  conversion  than  the  sale  of  the 
property,  but  whether  this  sale  was  a  conversion,  depended 
on  the  other  question  as  to  the  right  of  property.  This  we 
must  presume  was  left  to  the  jury,  and  although  we,  in  their 
station  might  possibly  have  come  to  a  different  conclusion, 
on  the  evidence  stated,  this  is  no  ground  to  reverse  the  judg- 
ment, there  being  no  error  in  the  points  of  law  on  which  the 
cause  went  to  the  jury. 

Judgment  affirmed. 
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WRIGHT  V.  McALEXANDER. 

1.  A  contract,  by  which  the  use  of  slaves  is  allowed  as  a  compensation  JRu* 
the  interest  of  money,  is  not  on  its  face  usurious,  but  will  be  so,  if  intend- 
ed as  a  shift,  or  device,  to  obtain  luilawful  interest. 

2.  Siich  a  contract  cannot  afterwards  be  converted  into  a  mortgage  by  the 
borrower,  so  as  to  require  the  lender  to  account  for  the  hire  of  the  slaves, 
if  .that  exceeds  the  legal  rate  of  interest 

Error  to  the  Chancery  Court  of  Huntsville. 

The  bill  was  filed  by  the  plaintift'  in  error,  and  al  ledges, 
that  in  the  year  1837,  having  three  slaves,  a  woman  and  two 
children,  conveyed  in  trust  to  secure  a  debt  to  one  Pruitt, 
and  which  were  about  being  sold,  the  defendant  in  error  ad- 
vanced the  sum  for  which  the  slaves  were  conveyed,  and  a- 
greed  to  receive  the  services  of  the  slaves  as  an  equivalent 
for  the  use  of  the  money.  That  thereupon,  complainant  ex- 
ecuted an  absolute  bill  of  sale  for  the  slaves  to  him,  but  with 
the  distinct  understanding  that  she  should  have  the  privilege 
of  redeeming  them  when  she  could  refund  the  money.  Some 
short  time  afterwards,  she  put  into  the  defendant's  possession 
a  negro  girl,  upon  the  same  terms,  and  received  an  advance 
thereon  of  one  hundred  and  twenty-five  dollars.  The  prayer 
of  the  bill  is,  that  the  complainant  be  allowed  to  redeem,  that 
an  account  be  taken  of  the  hire,  &:.c. 

The  defendant,  by  his  answer,  denies  the  allegations  of 
the  bill,  and  sets  up  a  title  to  the  slaves. 

The  proof  taken  in  the  cause  satisfied  the  chancellor  of 
the  truth  of  the  allegations  of  the  bill,  and  he  directed  an  ac- 
count, to  ascertain  the  present  value  of  the  slaves ;  which 
being  ascertained  by  the  master,  he  farther  directed,  that  if 
upon  a  tender  made  to  the  defendant  of  the  sum  advanced 
upon  the  slaves,  they  were  not  delivered  to  the  complainant, 
an  execution  should  issue  for  their  value,  as  ascertained  by 
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the  master.     He  refused  to  order  an  account  to  ascertain  the 
vahie  of  the  hire  of  the  slaves. 

From  this  decree  the  complainant  prosecutes  this  writ,  and 
assigns  for  error  the  refusal  of  the  chancellor  to  allow  hire 
upon  the  slaves. 

McCiiUNG,  for  plaintiff  in  error. 

No  counsel  apppeared  for  the  defendant  in  error.  ' 

ORMOND,  J. — The  objection  made  to  the  decree  of  the 
chancellor  is,  that  the  defendant  should  have  been  charged 
in  the  account  with  the  difference  between  the  value  of  the 
hire  of  the  slaves,  and  the  interest  of  the  money  advanced 
upon  them. 

The  case  made  by  the  bill  is,  that  the  complainant  agreed 
to  allow  the  defendant  the  use  of  the  slaves,  as  an  equivalent 
for  the  interest  of  the  money  advanced  by  him.  It  is  now 
contended,  that  this  contract  is  usurious.  We  do  not  doubt, 
that  if  this  shape  was  given  to  the  contract,  for  the  purpose 
of  evading  the  statute  of  usury,  it  would  be  void,  as  no  shift, 
device,  or  contrivance,  will  be  available  for  that  purpose  the 
intention  being  to  secure  unlawful  interest.  But  there  is  no 
such  allegation  in  the  bill,  and  in  our  opinion  the  contract  as 
there  set  out,  is  not  on  its  fade  usurious. 

To  constitute  usury,  there  must  be  a  certainty  of  receiving 
more  for  the  use  of  money,  than  legal  interest.  If  there  is  a 
hazard  of  losing,  so  that  the  lender  may  receive  less  than  le^ 
gal  interest,  or  lose  the  principal,  the  contract  is  not  J9er  se 
usurious,  but  may  be  declared  so,  if  the  contract  was  a,  mere 
device  to  evade  the  statute.  The  law  was  thus  declared  in 
the  great  case  of  Chesterfield  v.  Janson,  1  Wilson,  286,  argUf 
ed  before  Lord  Hardwicke,  and  all  the  Judges.  That  was 
the  case  of  a  man  thirty  years  of  age,  borrowing  £5,000  and 
executing  his  bond  to  pay  the  lender  £10,000,  within  a 
month  after  the  death  of  the  Duchess  of  Marlborough,  his 
grandmother,  in  case  he  survived  her,  she  being  at  the  time 
seventy-eight  years  of  age.  He  survived  the  Duchess,  and 
the  court  held  the  contract  not  to  be  usurious,  but  valid,  up- 
on the  principles  above  stated.  The  case  has  been  repeated- 
ly recognized  since,  and  is  the  established  law  at  the  present 
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day.  /[Darones  v.  Green,  12  Meesoti  &  W.  489 ;  Thorndike 
,T.  Green,  11  Pick.  184;  Hall  v.  Haggart,  17  Wend.  28a.] 
"^  The  facts  of  this  case  bring  it  within  the  influence  of  these 
principle.  The  slaves  were,  most  of  them  small  children, 
and  all  were  liable  to  sickness,  and  death  ;  there  was  there- 
fore a  risk  to  be  encountered,  and  a  possibility  of  losing  both 
principal  and  interest.  We  are  aware  that  the  Kentucky 
cases  cited  on  the  brief  of  the  plaintiff  in  error,  do  not^  take 
this  view  of  the  law,  but  it  is  to  be  observed  that  in  both  the 
cases  cited  from  3  Bibb,  207,  and  4  Bibb,.  327,  the  facts  were 
mudh  stronger  than  in  this  case,  to  authorize  the  inference 
that  the  form  of  the  contract  was  a  mere  disguise,  to  obtain 
usurious  interest,  and  in  both,  the  question  of  usury  was 
made,  for  the  purpose  of  avoiding  the  contract  for  that  cause. 
What  is  said  upon  this  question  in  the  case  of  Hamerv.  Har- 
rell,  2  S.  &.  P.  323,  was  not  necessary  to  the  decision  of  the 
case,  and  so  admitted  in  the  opinion  of  the  court.-  It  is  not 
therefore  entitled  to  the  weight  of  an  adjudged  case. 

In  the  dase  of  a  pure  pledge,  to  which  this  contract  bears 
more  resemblance  than  any  other,  the  law  seems  to  be  some- 
what uncertain,  as  to  the  right  of  the  pledgee  to  use  the  thing 
pledged,  without  accounting  to  the  pledgor  for  the  value  of 
such  use.  In  Coggs  v.  Bernard,  Lord  Holt,  speaking  of 
this  species  of  bailment,  says,  if  a  horse  be  pawned,  the  paw- 
nee may  use  the  horse,  if  he  be  at  charge  in  keeping  him. 
'  [1  Bac.  Ab.  379,  Chancellor  Kent,  appears  to  think,  he  should 
apply  the  profits,  if  any  are  made,  to  the  benefit  of  the  paw- 
nor. [2  Kent's  Com.  Lee.  40.]  And  see  also-  the  subject 
discussed  by  Mr.  Justice  Story,  in  his  work  on  Bailments,  c. 
5,  220.]  But  however  this  may  be,  in  the  case  of  a  pure 
pledge  of  a  slave,  for  the  payment  of  a  debt,  here  there  was 
a  special  contract,  that  the  use  of  the  slave  should  be  a  com- 
pensation for  the  use  of  the  money.  Where  such  a  contract 
is  entered  into  bona  fide,  and  is  not  a  pretext  resorted  to  as  a 
cover  for  usury,  it  appears  to  us,  contrary  to  the  first  princi- 
ples of  justice,  to  permit  the  borrower  to  suffer  the  pawn 
to  remain  in  the  hands  of  the  pawnee,  until  the  use  has  not 
only  extinguished  the  loan,  but  also  brought  the  pawnee  lai-ge- 
ly  in  debt,  and  then  insist  on  considering  it  a  mortgage.  Al- 
though it  is  true  the  defendant  could  have  terminated  this 
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contract  at  any  time  by  demanding  his  money,  yet  the  com- 
plainant had  the  same  right  of  regaining  the  possession  of 
her  property,  by  paying  the  sum  borrowed,  and  mitil  she 
elected  to  put  an  end  to  the  contract,  he  had  the  right  to 
consider  it  as  still  continuing.  For  these  reasons,  we  think 
the  chancellor  did  not  err  in  refusing  to  allow  hire  for  th6 
slaves.  ■; 

Let  the  decree  be  affirmed. 


THOMPSON  V.  IVES. 


1.  ft  is  allowable  for  the  court  to  permit  the  landlord  to  defend  instead  of  his 
tenant  where  the  premises  have  been  sold  as  the  property  of  the  latter, 
and  where  an  action  for  the  recovery  of  the  possession  has  been  brought 
by  the  purchaser;  but  the  landlord  when  let  in,  cannot  set  up  a  title  con- 
sistent with  the  possession  sought  to  be  recovered — he  may  however  show 
his  present  right  to  retain  it,  and  the  superiority  of  his  title. 

2.  Under  our  registry  acts,  the  copy  of  a  deed  recorded  pursuant  to  their 
directions,  is  not  admissible  evidence,  without  first  satisfactorily  account- 
ing for  the  absence  of  the  original. 

3.  Semble :  Where  both  parties  claim  under  distinct  purchases  made  at  sales 
under  several  executions  against  the  same  defendant,  it  cannot  be  -pre- 
sumed that  either  party  is  in  possession  of  the  title  papers  of  the  defend- 
ant in  these  executions,  so  as  to  make  the  mere  failure  of  either  to  pro- 
duce them  on  a  notice  by  the  other,  sufficient  to  let  in  secondary  evidence 
of  their  contents.  'But  whether  the  notice  was  sufficient  or  not,  no  injury 
could  result  from  the  admission  of  such  evidence,  as  the  title  of  the  de- 
fendant in  the  executions  was  conceded  by  both  parties. 

Writ  of  Error  to  the  Circuit  Court  of  Autauga. 

This  was  an  action  of  trespass  to  try  titles  to,  and  to  re- 
cover damages  for  the  detention  of  a  tract  of  land  particularly 
described  in  the  indorsement  on  the  writ  and  in  the  declara- 
tion.    The  plaintiff  claimed  as  a  purchaser  of  the  lands  in 
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question  at  a  sherift''!s  sale  under  an  execution  against  Eber 
^  N.  Coe,  the  defendant  in  the  writ  and  declaration ;  the  de- 
'^'fendant  in  error  presented  his  affidavit  declaring  the  lands 
were  hjs  property,  and  that  Coe  occupied  the  same  as  his 
tenant.  Thereupon,  on  motion  of  the  defendant,  he  was 
substituted  as  a  defendant  instead  of  Coe,  notwithstanding 
the  plaintiff  objected. 

The  cause  was  tried  upon  the  plea  of  not  guiity,  a  verdict 
returned  for  the  defendant,  and  judgment  rendered  accord- 
ingly. Upon  the  trial  the  plaintiff  excepted  to  the  ruling  of 
the  court.  The  plaintiff  offered  evidence  tending  to  show 
that  the  lands  sought  to  be  recovered  were  in  1841  sold  by 
the  sheriff  of  Autauga  under  an  execution  against  the  estate 
of  Norman  Coe  and  Eber  N.  Coe,  that  the  latter  was  at  that 
time  in  possession,  and  so  continued  until  after  the  com- 
mencement of  this  suit :  Further,  that  he  had  given  due 
notice  to  the  defendant  and  his  attorney  to  produce  the  deed 
of  Jordan  (the  patentee  of  the  lands)  to  Sewell,  and  the  deed 
of  Sewell  to  N.  and  E.  N.  Coe  the  defendants  in  the  execu- 
tion.; upon  the  refusal  of  the  defendant  to  produce  these 
deeds,  the  plaintiff  offered  to  read  from  the  records  the  copies 
of  these  deeds  duly  registered,  to  which  the  defendant  ob- 
jected, because  their  absence  was  not  sufficiently  accounted 
for;  and  the  court  sustained  the  objection. 

The  defendant  offered  evidence  tending  to  prove  that  the 
same  lands  were  purchased  by  one  Duncan  in  1838  at  a  sale 
by  the  sheriff  under  sundry  executions  against  N,  and  E.  N. 
Coe,  and  conveyed  to  him  by  Duncan  previous  to  the  sede  at 
which  the  plaintiff  purchased.  The  plaintiff  prayed  the 
court  to  charge  the  jury,  that  in  this  action  which  was 
brought  Iby  the  plaintiff,  a  purchaser  at  a  sheriff's  sale  against 
Coe,  a  defendant  in  execution,  an  outstanding  title  in  an- 
other could  not  be  set  up  in  defence.  This  charge  was  re- 
fused, and  the  jury  were  instructed  that  Ives  having  been 
made  a  defendant,  may  set  up  any  legal  title  which  he  hzis. 

The  plaintiff  further  prayed  the  court  to  charge,  that  the 
substitution  of  Ives,  as  stated  in  the  record,  could  not  affect 
the  plaintiff's  right  to  recover,  which  was  also  refused,  and 
the  jury  instructed  that  if  Ives  was  the  owner  of  the  lands 
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aod  the  landlord  of  Coe,  and  the  latter  was  his  tenant  at 
will,  sufferance,  or  for  years,  and  having  no  other  interest 
therein,  then  the  plaintiff  was  not  entitled  to  recover,  unless 
he  showed  a  better  title  than  the  defendant,  Ives.  .; 

A.  Stebh,ett  and  F.  Bugbee,  for  the  plaintiff  iri  error,  in- 
sisted that  Ives  should  not  have  been  permitted  to  defend  the 
action,  and  that  th^. circuit  court  in  its  several  decision's  wad 
rulings  at  the  trial,  misapprehended  the  law.        ,,    :..;„..,, ..^ 

A  purchaser  at  sheriff's  sale  of  land,  acquires  only  the  title 
of  defendant  in  execution.  [Clay  Dig.  205,  <§>  17.]  Coe  ha^ 
no  interest  in  the  land,  which  could  passby  sheriff 's  deed,.^ 

S.  P.  Stores,  for  the  defendant  in  error,  made  the  foUow- 
iijg  points :  1.  The  landlord  was  at  aU  times  allowed  to 
come  in  and  defend  with  his  tenant  2.  Anciently,  under  a 
proper  showing,  the  courts  would  permit  the  landlord  to  de-? 
fend  alone.  3.  In  Alabama,  the  landlord  may  be  permitted 
to  enter  himself  defendant  in  a  suit  against  his  tenant  for 
land,  [3  Burrows,  1294-5,  1301-2 ;  Adams  on  Ejectment, 
230;  Stiles  v.  Jackson,  1  Wend.  316;  Jackson  v.  Stiles,  4 
Johnson,  493;  11  Ibid,  451,  483;  17  Ibid,  112;  Davis  v. 
McKinney,  5  Ala.  719;  Clay's .  Digest,  321,  §  49;  see  also 
statute  of  George  II.  and  the  statute  of  New  York.]  "  Join*^ 
ing  with  defendant"  in  these,  but  not  in  the  act  of  Assem- 
bly. Before  secondary  evidence  can  be  admitted  of  a  deed 
(upon  notice  given  the  opposite  party  to  produce)  it  ought  to 
be  clearly  proven  .that  the  deed  is  in  the  possession  of,  such 
party.  [1  Stark.  Ev.  356;  1  Phillips' Ev.  440 ;  Life  Ins. 
Co.  V.  Mer.  Ins.  Co.  7  Wend.  34;  Nicholson  v.  Hilliard,  I 
N.  Car.  Law  R.  592,  .604 ;  McKellep  v.  Mcllhany,  4  Watt's, 
318 ;  Sommerville  v.  Stephenson,  3  Stewart,  271;  Fryer  v. 
Dennis,  2  Ala.  144;  Lazarus  v.  Lewis,  5  Ala.  459;  Smith 
v..  Armstead,  7  Ala.  698.J,  A  party  claiming  under  deed  of 
warranty,  though  presumed  to  possess  the  deed  to  himself, 
is  not  supposed  to  possess  the  title  papers  anterior  to  such 
deed.  .  [Cocl^e  v.  Hunter,  2  Tenn.  R.  113;  Nicholson  v. 
Hilliard,  1  N.  Ca.  .Law  R.  253-4;  Jackson  v.  Woolsey,  U 
Johnson,  453.]  Plaintiff  in  ejectment  n;ust  recover  on  the 
31 
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Strength  of  his  own  title.  [3  Bur.  2687,]  and  all  the  law 
books.  No  other  than  legal  title  in  land  shall  be  sold  by 
fiheriff.     [Clay's  Dig,  216,  §  76. J 

COLLIER,  C.  J.— In  Doe  ex  dem.  Davis  v.  Mc  Kinney 
ahd  McKinney,  6  Ala.  719,  the  first  question  raised  upon  the 
record  ttras  fully  cohsidered,  as  well  independently  of,  as  in 
reference  to  the  third  section  of  the  ac*  "for  the  relief  ef 
tenants  in  possession  against  dormant  titles."  We  there  said 
that  "  the  terms  of  this  enactment  are  certainly  broad  enough, 
Jf  literally  interpreted,  to  extend  to  all  cases,  and  it  would 
really  seem  that  no  inconvenience  would  result  from  allow- 
ing it  thus  to  operate.  By  making  himself  a  defendant,  the 
landlord  cannot  urge  as  a  defence  any  matter  which  the  law 
did  not  previously  recognize  as  available  to  defeat  a  recovery 
by  the  plaintiff.  The  provision  of  th^  act  cited  does  not  af- 
fect the  parties'  rights ;  it  relates  only  to  the  remedy.  As 
then  it  was  not  allowable  for  the  defendant  in  an  execution 
to  def«at  the  purchaser  by  showing  that  he  held  under  an- 
other, so,  neither  can  the  landlord  when  let  in  to  defend,  set 
up  a  title  consistent  with  the  possession  sought  to  be  recov- 
ered. It  is  immaterial  to  him  whether  the  plaintiff  recovers 
the  possession  or  not ;  for  as  soon  as  he  comes  in,  he  will  be 
liable  to  all  the  burthens  and  incur  all  the  responsibilities 
which  rested  upon  the  defendant  as  a  tenant.  In  fact,  the 
recovery  of  the  purchaser,  sp  far  as  the  landlord  is  concerned, 
effects  nothing  more  than  the  substitution  of  one  tenant  for 
another."  It  was  added  that  if  it  was  an  error  to  permit  the 
landlord  to  defend,  it  was  one  tkat  could  work  harm  to  no 
one,  and  consequently  was  not  fatal  to  the  judgment. 

The  case  cited  very  conclusively  shows,  that  in  the  ad- 
mission of  Ives  to  defend  the  suit  upon  the  ground  that  he 
was  the  landlord  of  Coe,  there  is  no  error  for  which  the  judg- 
ment is  reversible.  It  may  not  be  out  of  place  to  remark 
ihat,  -a  landlord  should  be  cautious  in  making  himself  a  de- 
fendant in  conjunction  with,  or  instead  of  his  tenant,  where 
Ihe  latter  holds  under  a  lease  for  an  unexpired  term,  lest  upon 
li  general  verdict  against  him,  he  might  be  estopped  from  as- 
serting his  title  at  the  expiration  of  the  lease. 

Under  our  registry  act,  it  has  been  held  that  the  copy  of  a 
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deed  recorded  pursuant  to  the  directions  is  not  admissible 
without  first  satisfactorily  accounting  for  the  absence  of  the 
original ;  that  the  register  is  itself  but  a  copy,  and  cannot  be 
read  as  evidence  without  showing  why  the  higher  proof  is 
not  produced.  [3  Stew.  Rep.  271;  5  Ala.  Rep.  459.]  These 
decisions  were  induced  by  the  failure  of  the  legislature  to  de- 
clare that  a  copy  from  the  record  should  be  evidence.  In 
some  of  the  States,  the  legislative  acts  upon  the  subject,  ei- 
ther expressly  or  by  implication,  provide  for  the  admission  .of 
copies,  and  the  exposition  they  have  received  from  their 
courts  are  of  course  different.  [1  Conn.  Rep.  387;  6  Ohio 
Rep.  32 ;  4  Bibb's  Rep.  42.  But  see  6  H.  &  Johns.  R.  141; 
2  Penn.  Rep.  617;  13  Mass.  Rep.  472;  11  Wheat.  Rep.  78; 
1  Dev.  &  Bat.  Rep.  40.] 

If  the  defendant  can  be  presumed  to  be  in  possession  of  all 
the-  deeds  by  which  the  lands  in  question  had  been  conyeyed 
from  the  patentee  to  N.  and  E.  N.  Coe,  then  the  notice  to 
produce  them  would  warrant  the  admission  of  secon^^ry 
proof  of  their  contents.  But  can  it  be' intended  that  the  ven- 
dee of  lands  has  the  possession  of  any  other  deeds  by  whiph 
it  may  have  been  conveyed  by  previous  proprietors  than  that 
under  which  he  claims  ?  However  this  may  be,  in  a  case 
like  the  present,  where  both  parties  claim  under  purchases 
at  sherifi^'s  sales  in  virtue  of  executions  against  the  same  de- 
fendants, can  it  be  intended  that  the  latter  have  delivered 
over  the  evidences  of  the  title  they  once  claimed  ?  And  if 
so,  to  which  of  the  parties  ?  Whatever  answer  the  firstques- 
tion  may  receive,  it  is  certainly  more  difRcult  to  answer  the 
second  or  the  third. 

In  Tillery  v.  Simmons,  1  Overt:  Rep.  209,  it  was  held  that 
a  purchaser  of  land  at  a  sheriff 's  sale  is  not  bound  to  produce 
the  originsd  grant.  So  one  who  has  bought  land  with  a  gen- 
eral warranty,  or  a  purchaser  at  a  sheriff 's  sale,  it  has  been 
decided  is  not  presumed  to  have  the  custody  of  any  other 
deed  than  that  from  his  immediate  bargainor.  [2  Murp.  R. 
270.] 

If  the  deeds  which  the  defendant  was  called  on  to  produce 
cannot  be  intended  to  be  in  his  possession,  the  notice  to  him 
and  a  failure  to  comply  cannot  justify  the  admission  of  secon- 
dary evidence  of  their  contents :  and  if  they  were  held  by 
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*^«ome  third  person  not  a  party  to  the  suit,  within  the  jurisdic- 
^  tion  of  the  court,  their  production  should  have  been  coerced 
.  by  a  subpasna  duces  tecitm,  if  compellable,  under  the  circupa- 
stances.  it,^--  ^r 

. '  But,  has  the  plaintiff  been  prejudiced  by  the  exclusion  of 
the  copies  ?  He  proved  the  possession  of  the  Goes  at  the 
time  of  his  purchase,  and  this,  prima  facie,  in  connection 
with  his  deed  fronj  the  sheriif,  &c.  entitled  him  to  recover ; 
t^e  defendant  then  showed  that  he  was  also  a  purchaser  un- 
der a  previous  execution  against  the  same  parties,  and  that 
5.  N.  Goe  was  their  tenant.  The  .title  of  the  Goes,  as  con- 
tended for,  by  the  plaintiffs,  was  conceded  by  the  defendants, 
and  the  pretensions  of  the  parties  to  success  in  the  action 
made  to  depend  upon  the  superiority  of  their  respective  titles 
acquired  under  the  sheriffs'  sales.  This  view  shows  that  no 
injury  has  resulted  to  the  plaintiff  from  the  rejection  of  his 
secondary  evidence.  * 

There  was  no  effort  on  the  part  of  the  defendant  to  set  up 
an  outstanding  title  in  a  third  person,  but  he  merely  attempt- 
ed to  show  thte  superiority  of  his  own  title,  and  that  E.  N. 
Coe  was  his  tenant  j  the  charge  asked ,  was  then  properly 
refused.  .v..    -  •? 

If  Ives  was  properly  admitted  to  defend  instead  of  his  ten- 
ant, it  was  certainly  competent  for  him  to  show  that  he  had 
the  superior  legal  title.  By  this  we  do  not  understand,  that 
he  might  merely  prove  that  he  had  a  fee  simple  or  less  estate, 
but  also  that  he  must  prove  a  present  right  to  the  possession, 
by  the  determination  of  the  tenancy  or  from  some  other 
cause.  In  this  view  of  the  case,  there  is  no  error  in  the  refu- 
sal to  give  the  second  charge  prayed,  and  in  the  instructions 
given.     It  follows  from  what  has  been  said,  that  the  judg* 

ment  of  the  circuit  court  must  be  affirmed. 

-H  -^'  •':  '  ''■t'Mi'.'^iw.'f  0  :*••:;    ■'      .  ■.   •',  -i-:  ■'■■' 
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1.  Quere'?  Whethei"  any  individual  can  make  hin^self  a  party  against  thi^e 
asking  the  action  of  the  commissioners  of  roads  a'nd  re"venue,4n'  the'riiat- 

•  ter  of  a  pulic  road.  Also — whether  even  a  certiorari  can  be  sued  out  to  Set 
aside,  or  quash  an  order  of  this  public  nature,  except  in  the  name  of  the 
Stg-te  ex  relatione. 

2.  No  individual  has  the  right  to  intervene  in  the  court  of  commissioneja  «^ 
roads  and  revenue,  and  put  questions  on  the  record  by  bills  of  ex,ception, 
in  the  matter  of  a  public  i-oad. 

3.  An  order  to  change  a  public  road  is  regular,  if  the  order  shows  what 
change  is  directed  to  be  made — if  a  jury  consisting  of  Uie  proper  number 
of  persons  is  appointed' to  view  the  proposed  change-,  and  their  return  coh- 
forms  t9  the  statute — and  after  this  a  second  Jury  is  appointed  to  lay  off 
and  mark  the  proposed  alteration.  '       • ;  ■■ .  ,     -  j . .  ^. 

yfiit  of  Error  to  the  Circuit  Court  of  Madisoij.-,    i,-., ;  ,^.- 

These  proceedings  originated  in  the  court  of  the  commis- 
sioners of  roads  and  revenue  for  Madison  county,  in  which 
Hancock-petitioned  to  change  .the  road  known  as  Wade  aud 
Powell's.  The  court  acted  on  the  petition,  and  made  an 
order  to  change  the  road.  Afterwards,  Moore  prayed  a  cer-» 
tiorari  from  the  circuit  court  to  remove  this  order  to  that 
court,  and  quash  the  same;  alledging  an  interest  in  the  mat- 
ter determined,  and  asserting  that  the  notice  prescribed  by- 
law was  not  proved,  unless  the  testimohy;  of  Hancock,  0e 
only  petitioner,  was  sufficient  for  that  purpose  ;  and  that  one 
Willburn,  sworn  as  one  of  the  jury,  to  l^ay  ofi"  the  road,  &.c. 
was  not  a  householder.  The  petition  for  certiorari  also  .as- 
serts, that  an  overseer  of  the  road,  has  made  no  report  accent- 
ing the  road  as  changed,  and  that  the  court  of  commission- 
ers of  roads  and  revenue  refuse^  to-  aJlo\y  the  contesting  par- 
ty to  appeal  from  the  order.  ^     ...         ... 

A  fiat  was  awarded  by  the  circuit  judge,  and  a,  transcript 
of  the  proceedings  of  the  court  of  commissioners  of  roads  and 
revenue,  certified  to  the  circuit  court. 
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Prom  this  it  appears,  that  at  the  term  of  that  court  held  in 
July,  1S44,  the  petition  of  Hancock  was  presented,  asking  a 
change  in  the  road  named,  in  a  manner  therein  described, 
"  and  it  appearing  to  the  satisfaction  of  the  court  that  legal 
notice  had  been  given,"  it  was  ordered  that  certain  persons 
then  named  should  be  a  jury  to  examine  into  the  propriety 
of  changing  the  road  as  asked  by  the  petition,  and  that  these 
persons  should  make  report  thereof  to  the  next  term  of  the 
court. 

At  the  October  term  of  the  court,  an  order  wa»  made  in 
these  terms :  "  The  jury  heretofore  appointed  on  the  petition 
of  R.  Hancock,  for  a  change  of  Wade  and  Powell's  road,  from, 
&c.  having  made  a  favorable  report  thereon,  it  is  ordered, 
that  certain  persons  who  are  therein  named,  householders  of 
the  said  county,  be  appointed  a  jury  to  mark  out  the  road  ac- 
cordingly, and  that  they  make  report  thereof  to  the  next  term 
of  the  court.     ^ 

At  the  January  term,  1845,  an  order  was  made,  which  re- 
cites that  a  majority  of  the  jury  formerly  appointed,  having 
made  a  favorable  report  of  the  change  of  the  road,  and  directs 
that  the  road  be  changed  in  a  manner  then  stated,  and  which 
is  the  same  prayed  for. 

It  further  appears,  from  a  bill  of  exceptions  allowed  at  the 
hearing  of  the  petition,  that  Moore  appeared  to  contest  said 
petition,  pn  the  ground  of  owning  lands  contiguous  to  the 
load.  He  objected  that  the  necessary  publications  by  ad- 
vertisement were  never  made,  Hancock,  the  petitioner,  was 
permitted,  by  his  own  oath,  to  show  the  identity  of  one  or 
more  of  the  advertisements.       •     ^ 

When  the  jury  of  view  made  theif  report,  Moore  appeared 
and  objected,  that  one  of  them  was  not  a  householder. 
ITfeether  the  fact  wets  established  does  not  appear. 

When  the  order  establishing  the  change  of  the  road  was 
made,  Moore  prayed  an  appeal,  which  the  court  refused  to  al- 
low.' ''  '  "''  '' 

The  transcript  also  contains  the  several  processes  issued  f o 
the  juries,  as  well  as  their  returns  and  reports  to  the  court. 

In  the  circuit  court,  Moore  assigned  that  the  court  6f  com- 
jnissioners  erred — 
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1.  iBecause  there  was  no  sufficient  proof  of  notice  to  es- 
tablish the  change. 

2.  Because  Willburn,  one  of  the  jury,  was  not  a  house- 
holder. 

3.  Because  certain  proof  as  to  notice  was  allowed  after  the 
order  for  the  first  Jury. 

4.  Because  the  oath  prescribed  by  statute  for  jurors,  was 
not  administered. 

5.  Because  the  appeal  was  refused. 

6.  Because  there  was  no  petition. 

The  circuit  court  afiirmed  the  judgment,  and  this  is  here 
assigned  as  error. 

S.  D.  J.  MooKE,  for  the  plaintifi"  in  error,  cited  Dig.  507,  ^ 
4,  5,  6;  Blann  V.  Grant, -6  Ala.  Rep.  110;  Samuels  v.  Far- 
ley, 7  lb.  635;  Commonwealth  v.  Coombs,  2  Metss.  489; 
Lester  v.  Vivian,  8  Porter,  375. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— 1.  The  statutes  prescribing  the 
course  to  be  pursued  in  establishing  or  changing  public  roads, 
have  provided  no  mode  by  which  the  orders  of  the  commis- 
sioners of  roads  and  revenue  of  the  several  counties  may  be 
reviewed,  and  none  has  yet  with  us  been  settled  by  decision. 
These  are  matters  of  public  concern,  in  which  it  can  rarely 
happen  that  private  interest  is  involved  beyond  the  value  of 
the  land  over  which  the  road  passes,  and  it  is  possible  it  is  in 
this  connection  alone  that  individuals  have  any  right  to  re- 
examine the  decisions  of  that  body  to  which  this  duty  is  in- 
trusted. 

In  Hill  y.  Bridges,  6  Porter,  197,  we  held  a  writ  of  error 
would  not  lie  to  revise  the  refusal  to  lay  out  a  road  ;  and  then 
remarked  that  as  the  discretion  is  reposed  in  the  commission- 
ers over  roads,  it  is  difficult  to  perceive  for  what  reasons  it 
^uld  be  supposed  that  this  or  any  other  court  is  invested  with 
power  to  revise  their  judgment.  We  are  not  aware  of  any 
decision  which  warrants  the  conclusion  that  the  action  of 
county  commissioners  can  be  reviewed  when  its  subject  is  a 
public  road ;  nor  qan  we  think  the  legislature  intended  to 
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connect  this  matter  with  the  ordinary  litigation.  It  is  true, 
in  Smith  v.  Com'rs  of  Lauderdale  County,  I  Stewart,  183, 
this  court  disposed  of  such  a  cause  on  the  ground  that  the 
certiorari  was  sued  for  prematurely;  but  that  was  su^cient 
todisposeof  the  case  as  then  presented,  and  nothing  is  said 
by  the  court  to  indu6e.'the  idea  that  a  revision  of  the  order 
TK^ould  have  been  made,  under  other  circumstances.  Orders 
of  the  commissioners  in  relation  to  ferries  and  private  roads 
frequently  involve  the  right*' of  individuals,  and  .  therefore 
stand  on  a  different  ground,  yet  even  as  to  these,  no  especial 
mode  of  revision  is  apppinted.  [Ex  parte  Tarleton,  2  Ala. 
Rep.  35;  State,  ex  rel.v.  Comm'rs  of  Talladega,  3  Porter, 
412.] 

The  exercise  of  this  juriseiction  by'the  commissioners 
of  the  several  counties  being  a  matter  of  public  concern,  we 
should  be  disposed  to  doubt  the  right  of  any: individual  to 
make  himself  a  party  against  those  asking  the  action  of  the 
commissioners  ;  and  we  incline  also  to  think  that  if  a  certio- 
rari can  be  «ued  out  to  set  aside  or  quash,  an  order  of  this 
public  nature  it  can  only  be  in  the  name  of  the  State,  upon  the 
relation  of  some  individual  showing  a  direct  proprietary  in- 
terest injuriously  and  illegally  affected  by  the  order.  [See 
Comtnonwealth  v.  Ooombs,2  Mass.  487.] 

2.  It  is  unnecessary,  however,  to  make  a  decision  to  the 
extent  of  our  queries,  as  this  case  can  be  otherwise  disposed 
of;  but  what  we  have  said  is  sufficient  to  indicate  our  opin- 
ion, that  HO  one  has  the  right  to  intervene  in  the  primary 
court,  and  put  questions  on  the  record  by  bills  of  exoeptioa. 
The  statute  authorizing  bills  of  exception  gives  the  privilege 
only  to  parties  to  a  suit  and  iti  the  trial  of  a  cause — [Digest, 
307,  "§>  5] — terms  which  evidently  do  not  inchide  a  person 
in  the  condition  of  the  actor  in  this  t^rtiorari.  We  may 
therefore  dispense  with  the  examination  of  the  errors  sup- 
posed" to  be  placed  on  the  record  by  that  made. 
->  $.'  There  xemains,  then,  only  the  form  of  the  proceedings 
to  be  looked  at,  and  these,  in  our  judgment,  are  quite  regu- 
lar. If  we  concede  that  on  a  propeF  relation  we  could  look 
at  the  judgment  or  order  so  far  as  to  quash  it  if  irreguleir,  as 
seems  to  be  the  doctritie  in  Massachusetts.  [Commonwealth 
V.  Coombs,  supra,]  then  here,  we  must,  infer  that  all  the 
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pre-requisites  to  give  jurisdiction  have  been  complied  with. 
The  order  sets  out  that  legal  notice  was  given  of  the  applica- 
tion, and  is  precise  in  declaring  what  change  shall  be  made — 
a  jury  of  the  proper  number  is  appointed  to  view  the  propos- 
ed change,  and  this  jury  seems  to  have  performed  its  duty  in 
every  particular — after  the  report  of  this  jury,  another  is  ap- 
pointed to  lay  off  and  mark  the  proposed  alteration,  and  on 
the  coming  in  of  their  report  the  final  order  is  made.  This 
is  entirely  regular,  and  in  strict  conformity  to  the  statute.' 
[Digest,  507,  ^  3,  4,  5.] 
There  is  no  error  in  the  record.     Judgment  affirmed. 


LOCKE  v.  NOLAND   &  NOLAND. 

1.  A  husband  and  wife,  releasing  to  their  children  all  their  interest  in  the  es- 
tate of  the  father  of  the  wife,  are  not  thereby  rendered  competent  wit- 
nesses, m  a  contest  upon  the  validity  of  the  will  of  the  wife's  father. 

Error  to  the  Orphans'  Court  of  Pickens. 

The  defendants  in  error  produced  a  paper,  which  they  al- 
ledge  to  be  the  last  will  of  Philip  Noland,  which  they  peti- 
tioned the  court  to  admit  to  probate. 

■  This  was  contested  by  the  plaintiff  in  error,  and  an  issue 
being  made,  and  submitted  to  a  jury,  they  found  in  favor  of 
the  petitioners,  and  thereupon  the  will  was  admitted  to  pro- 
bate. 

Pending  the  trial  before  the  jury,  the  contestants  offered 
in  evidence,  the  deposition  of  Mary  Harben,  a  married  daugh- 
ter of  the  testator,  and  one  of  the  legatees  in  the  will,  who  pre- 
vious to  being  sworn,  together  with  her  husband,  executed 
the  following  instrument  : 

"  Know  all  men  by  these  presents,  that  we,  Newton  Har- 
32 
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ben,  and  Mary  his  wife,  for  and  in  consideration  of  the  loye 
and  affection  which  we  have  and  bear  to  our  children,  Juli- 
ana Holland,  Malvina  Cowsent,  and  Alfred  Harben,  and  also 
in  consideration  of  the  sum  of  one  dollar  to  us  in  had  paid, 
have,  and  do  by  these  presents  assign,  release,  and  forever 
quit  claim,  unto  the  aforesaid  Juliana,  Malvina,  and,  Alfred, 
all  our  right,  title,  and  interest,  in  ai]d  to. the  estate  of  Philip 
Noland,  deceased,  to  which  we  are,  or  may  be  entitled  as 
heirs  and  distributees,  in  right  of  the  said  Mary,  wife  of  the 
said  Newton  Harben,  daughter  of  the  said  Philip  Noland,  de- 
ceased. In  testimony  whereof,  we  have  hereunto  set  our 
hands  and  seals,  2  November,  1846. 

Newton  Harben,  [seal.] 
.    •  Mary  Harben,  [seal.]" 

This  deposition  was  rejected,  on  the  motion  of  the  peti- 
tioners, upon  the  ground  that  the  witness  was  incompetent, 
and  for  the  same  reason  rejected  the  testimony  of  Newton 
Harben,  who  was  offered  as  a  witness.  To  this  the  contes- 
tant excepted,  and  now  assigns  as  error.   - 

Lincoln  Clark,  for  the  plaintiff  in  error,  makes  the  follow- 
ing points : 

The  release  executed  by  Newton  Harben  and  Mary  Har- 
ben was  sufficient  to  make  them  competent  witnesses. 

In  this  case  the  plaintiff  in  error  contested  the  will  offered 
by  the  defendants.  The  wife  of  Newton  Harben  was  the 
daughter  of  the  testator :  it  will  be  seen  that  their  release  is 
broad,  including  their  entire  interest  both  in  the  real  and  per- 
sonal estate,  and  that  it  was  executed  and  delivered  before 
either  of  the  witnesses  were  sworn. 

In  proof  of  the  point  made,  see  the  following  authorities: 
[Greenleaf  on  Ev.;  1  Phillips  on  Ev.  133 ;  2  Ibid,  269,  note 
268 ;  Ibid,  264,  note  259 ;  Ibid,  265.] 

If  upon  the  assignment  of  one's  interest  he  is  competent  to 
establish  a  will  in  which  he  is  a  legatee,  why  not  to  prevent 
its  establishment  when  he  is  alike  free  from  interest  ?         c 

The  case  of  Powell  v.  Powell,  7  Ala.  R.  as  also  the  case  of 
Murray  V.  Mason,  8  Porter,  201,  were  quoted  and  relied  upon 
in  the  orphans'  court.  The  first  case  is  referred  by  the  court 
to  the  second,  and  merged  it.     There  the  witness  released 
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only  his  interest  in  that  suit.  In  this,  the  assignment  is 
without  qualification  or  limit.  But  the  objection  which 
went  to  the  exclusion  of  the  witness  was  founded  upon  the 
idea  of  champerty  and  maintenance ;  and  so  is  the  case  of 
Bell  V.  Smith, .  quoted  by  the  court  and  commented  on  at 
length  in  their  opinion  in  the  ease  of  Murray  v.  Mason.  But 
in  this  case  the  plaintiff  in  error,  who  was  the  contestant, 
could  not  be  guilty  of  champerty  and  maintenance  because 
he  occupied  the  place  of  a  defendant.  Nothing  will  be  taken 
by  intendment  in  favor  of  a  will :  before  those  who  claim  to 
be  executors  offer  it,  they  must  notify  by  citation  the  next  of 
kin  to  appear  and  show  cause  against  it  if  any  they  have — 
this  is  in  the  nature  of  process;  it  shows  the  position  of  the 
parties,  and  that  the  contestant  is  defendant.  Now  it  never 
was  heard  that  a  defendant  could  be  guilty  of  champerty  and 
maintenance — he  who  moves  suits  is  guilty  of  the  offence, 
not  he  who  defends  them. 

No  question  relative  to  costs  can  arise  to  prejudice  the  le- 
gality of  the  evidence,  for  the  contestant,  if  he  fails,  is  alone 
liable  for  costs. 

Stith,  for  the  defendants  in  error :  ' 

1.  In  a  case  of  this  kind  the  court  is  entitled  to  be  satisfied 
that  the  steps  taken  render  a  witness  competent,  are  in  good 
faith  and  not  merely  colorable.  [Steel  v.  Phoenix  Ins.  Co.  3 
Binne  Rep.  313-16-17.]  This  pretended  assignment  is  sus- 
picious on  its  face. 

2.  A  party  to  the  record  cannot  be  made  competent  as  a 
witness,  by  releasing  his  interest  and  being  indemnified 
against  costs.  [Stone  v.  Bibb,  2  Ala.  R.  N.  S.  100.]  Har- 
ben  and  his  wife  being  anxious  to  set  aside  the  will,  (as  ap- 
pears in  the  deposition)  were  in  fact  as  truly  contestants  as  if 
their  names  had  been  on  the  record  as  such. 

3.  If  this  release  or  assignment  could  not  be  enforced 
against  the  witnesses,  if  they  choose  to  avoid  it,  it  does  not 
make  them  competent,  s  It  is  void  as  to  the  wife  of  Harben 
because  it  would,  if  valid,  transfer  her  interest  in  her  father's 
lands ;  and  is  not  acknowledged  by  her,  as  femes  covert  are 
required  to  acknowledge  any  deed  for  their  interest  in  lands, 
&c.     [Clay's  Dig.  1.'51,  152,  155,  ^  1,  2,  27.] 
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4.  The  transfer  is  void.  [9  Porter,  126.]  It  is  an  attempt 
to  convey  an  interest  in  land,  when  the  grantors  are  not  even 
constructively  in  possession,  and  is  therefore  void.  [Dexter 
and  Allen  v.  Nelsoh,  6  Ala.  Rep.  N.  S.  68.]  It  is  a  mere 
quit  claim  to  an  imperfect  title  to  lands,  and  would  therefore 
be  void  as  against  the  legal  title  afterwards  acquired  by  the 
witnesses. 

5.  A  residuary  legatee  is  an  incompetent  witness  in  a  suit, 
the  result  of  which  may  augment  or  diminish  the  fund  in 
which  he  may  participate.  [Jones  v.  Scott,  2  Ala.  Rep.  N.  S. 
68.] 

6.  In  regard  to  the  interest  of  the  witnesses  in  the  personal 
property  of  the  testator,  it  is  a  mere  chose  in  action,  and  could 
not  be  recovered  in  the  names  of  the  transferees ;  therefore 
in  a  subsequent  action,  the  witnesses  would  necessarily  be 
plaintiffs  of  record,  and  are  consequently  still  interested  and 
incompetent.  [Goodwyn  v.  Lloyd,  8  Porter,  237.]  The 
transferor  of  a  chose  in  action  is  not  a  competent  witness  to 
sustain  an  action  to  recover  it,  and  it  seems  a  release  would 
not  restore  his  competency.  [Goodwin  v.  Harrison,  6  Ala. 
Rep.  438 ;  Houston,  Adm'r,  v.  Prewett,  8  Ibid,  846 ;  Mur- 
ray's'Adm'r  v.  Mason,  Adm'r,  8  Porter,  211,  32;  Williams, 
Ex'r,  V.  Temple,  6  Ala.  Rep.  656.] 

7.  One  co-legatee  cannot  make  herself  a  competent  wit- 
ness to  increase  the  distributive  sum  of  her  co-legatees,  by 
releasing  to  them  her  interest  in  the  legacy;  and  her  deposi- 
tion under  such  circumstances  may  properly  be  suppressed. 
[Powell,  et  al.  v.  Powell,  Adm'r,  7  Ala.  Rep.  582.] 

8.  The  witnesses  do  not  refuse  to  accept  their  interest  in 
the  testator's  estate,  but,  in  legal  effect,  do  accept  it,  and  of- 
fer to  give  it  or  sell  it  to  their  children,  so  that  in  legal  con- 
templation they  would,  £is  to  future  liabilities,  be  considered 
as  having  received  their  share  as  distributees  if  the  will  should 
be  set  aside,  ^nd  in  that  view  they  would  be  liable  to  contri- 
bute to  pay  debts  which  might  afterwards  be  established 
agzdnst  the  testator's  estate.  They  cannot  therefore  release 
themselves  from  liability  in  this  way,  and  are  incompetent. 

9r  The  witnesses  have  not  attempted  to  transfer  their  inter- 
est as  legatees,  but  only  as  distributees,  so  that  if  the  will  be 
established,  they  could  say  they  had  not  assigned  their  inter- 
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est  under  the  will  as  legatees ;  and  after  failing  in  their  ef- 
forts to  set  aside  the  will,  conld  evade  their  quitclaim  as  dis- 
tributees, and  take  as  legatees.  _  They  are  therefore  incom- 
petent. '.  ' ' 

ORMOND,  J. — This  is  an  attempt  on  the  part  of  the  wit- 
nesses, to  establish  by  their  own  testimony,  a  right  transfer- 
red by  them,  to  their  own  children,  to  a  distributive  share  of 
their  grand-father's  estate,  which  right  is  derived  from  them  ; 
the  release,  as  it  is  called,  being  nothing  less  than  a  transfer  of 
all  the  interest  of  Mrs.  Harben  in  her  father's  estate.  This 
is  the  precise  point  decided  in  Powell  v.  Powell,  7  Ala.  584, 
and  is  also  within  the  influence  of  other  decisions  of  this 
court,  which  hold  that  it  is  contrary  to  public  policy,  to  per- 
mit a  witness  to  establish  by  his  own  testimony,  a  claim  de- 
rived from  himself.  [Houston  v.  Prewit,  8  Ala.  846 ;  Good- 
win V.  Harrison,  6  Ala.  438.] 

We  harv^  not  thought  it  necessary  to  inquire  whether,  as 
contended,  this  conveyance  is  not  sufficient  to  convey  the  in- 
terest of  Mrs.  Harben  and,  her  husband  in  her  father's  estate. 
Conceding  it  to  be  so,  it  is  most  manifest,  they  are  really  as 
deeply  interested,  as  if  they  were  contestants  upon  the  re- 
cord. If  the  transfer  were  to  a  stranger,  and  for  a  valuable 
consideration,  they  would  not  be  competent  witnesses  to  es- 
tablish the  claim  derived  from  themselves ;  still  less  can  they 
be  so  in  this  case,  where  the  transfer  is  to  their  own  children, 
and  without  consideration.  In  such  a  case,  whatever  may 
have  been  the  motive,  in  estimation  of  law,  it  is  merely  col- 
orable.' 

The  witnesses  being  properly  rejected,  the  judgment  of 
the  court  must  be  affirmed. 
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BISHOP'S  HEIRS  v.  HAMPTON. 

1.  A  posthumdus  child  may  claim  by  descent  as  an  heir  of  its  father,  and 
•  may  join  with  its  elder  brothers  and  sisters,  in  an  action  for  the  recovery 
of  the  possession  of  the  lands  descended. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair. 

This  was  an  action  of  trespass  to  try  titles,  <fcc.  to  certain 
tracts  of  land,  particularly  described  in  the  indorsement  on 
the  writ  and  in  the  declaration.  The  defendant  demurred 
to  the  declaration,  his  demurrer  was  overruled,  and  thereup- 
on the  cause  was  submitted  to  the  jury,  upon  an  issue  which, 
by  consent,  allowed  the  admission  of  all  evidence,  material 
to  either  party — a  verdict  was  returned  for  the  defendant, 
and  judgment  was  rendered  accordingly.  From  a  bill  of 
exceptions,  se.aled  at  the  plaintiff's  instance,  it  appears  that 
the  plaintiffs,  excepting  Jeffrey  H.  Richardson,  the  husband 
of  one  of  them,  were  the  children  of  Harris  G.  Bishop,  de- 
ceased, by  his  lawful  wives,  who  died  before  the  institution 
of  this  suit.  One  of  the  plaintiff 's  witnesses  stated  on  cross- 
examination,  that  he  believed  that  the  youngest  of  the  plain- 
tiffs was  born  after  the  death  of  his  ancestor,  but  on  re-ex- 
amination stated,  that  it  was  possible  he  was  a  posthumous 
child ;  that  he  knew  nothing  certainly  about  the  time  of  his 
birth.  The  plaintiff  moved  to  exclude  this  evidence,  biU  the 
court  overruled  the  objection,  and  permitted  it  to  go  to  the 
jury.  Upon  this  testimony  the  court  charged  the  jury,  that 
if  the  youngest  plaintiff  was  born  after  the  death  of  his  father, 
then  there  was  a  misjoinder  of  plaintiffs,  and  they  cannot  re- 
cover in  this  action,  that  the  right  to  sue  in  this  action  is 
confined  only  to  such  of  the  children  of  the  deceased}  ances- 
cestor,  as  were  born  at  the  time  of  his  death.  To  this  charge 
the  plaintiff  excepted. 

After  the  jury  had  retired  from  the  bar,  and  deliberated  for 
several  hours,  they  returned  into  court  for  instructions,  when 
the  charge  above  stated  was  repeated.     Thereupon  the  plain- 
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tiffs  prayed  that  other  instructions,  specially  set  out  in  the 
bill  of  exceptions,  might  be  given  to  the  jury ;  but  this  pray- 
er was  denied — the  court  not  believing  it  proper  at  that  time 
to  give  additional  charges  for  either  party.  The  plaintiff  a- 
gain  excepted. 

Previous  to  the  withdrawal  of  the  jury  from  the  court,  the 
plaintiffs  prayed  the  court  to  charge  the  jury,  that  the  evi- 
dence of  the  witness,  who  testified  as  to  the  birth  of  the 
youngest  child,  was  not  of  itself  sufficient  to  prove  that  he 
was  born  after  the  death  of  the  ancestor,  This  charge  was 
also  denied,  and  the  plaintiffs  excepted. 

M.  J.  TuRNLEY,  for  the  plaintiff  in  error,  cited  2  Bl.  Com. 
201,  446;  2  Kent's  Com.  408  ;  Cray's  Dig.  168,  191. 

S.  F.  Rice,  for  the  defendant  in  error,  cited  3  Ala.  Rep. 
679,  747;  5  Porter's  Rep.  270;  9  Id.  195;  9  Ala.  Rep.  791, 
861,  965;  1  Salk.  Rep.  227;  1  Freem.  Rep.  244;  2  Vern. 
R.  710;  2Atk.  R.  117;  3  Wils.  R.  526.. 

COLLIER,  C  J. — The  declaration,  as  well  as  bill  of  ex- 
ceptions, affirm  that  the  plaintiffs  claim  the  land  in  contro- 
versy, as  the  heirs  at  law  of  Harris  G.  Bishop,  deceased ;  and 
the  bill  of  exceptions  describes  them  as  his  children,  by 
wives  who  died  before  the  commencement  of  the  suit.  This 
is  quite  sufficient  to  show,  that  the  plaintiffs  claim  as  heirs  pf 
their  father,  and  is  an  answer  to  the  supposition  of  the  de- 
fendant's counsel,  that  the  land  may-  have  been  the  estate  of 
the  first  wife,  and  she  the  mother  of  all  the  children  but  the 
youngest ;  and  that  if  this  were  so,  (as  might  be  intended 
against  the  party  excepting,)  no  injury  has  resulted  from  the 
ruling  of  the  court. 

An  infant  in  ventre  sa  mere  is  supposed  in  law  to  be  born 
for  many  purposes.  It  is  said  to  be  capable  of  having  a  le- 
gacy,* or  a  surrender  of  a  copy-hold  estate  made  to  it — to 
have  a  guardian  assigned  to  it — to  take  by  descent,  and  to 
have  an  estate  limited  to  its  use,,  and  to  take  afterwards  by 
such  limitation,  as  if  it  were  then  actually  born.  But  in  the 
case  of  descent,  the  presumptive  heir  may  enter  and  receive 
the  profits  for  his  own  use  until  the  birth  of  the  child.     [1 
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Steph.  Com.  129,  130,  and  citations  in  the' notes.  See  also; 
4  Dane's  Ab.  540,  545,  553;  tlay's  Dig.  597,  §  6.]  The  law- 
has  been  so  long  and  so  satisfactorily  settled,  that  it  is  need- 
less to  extend  this  opinion,  by  adding  to  the  authorities  re- 
ferred to.  It  is  perfectly  clear,  that  the  circuit  court  misap- 
prehended the  law,  in  charging  the  jury  that  the  posthumous 
child,  if  indeed  one  of  the  plaintiffs  was  born  after  the  death 
of  the  ance^or,  could  not  join  with  its  brothers  and  sisters 
in  an  action  for  the  recovery  of  the  lands  descended.  In  res- 
pect to  the  ruling  upon  the  other  points,  no  question  can  arise 
upon  a  future  trial,  and  we  therefore  decline  their  considera- 
tion. Let  the  judgment  be  reversed  and  the  cause  re- 
manded.%^ 


GILDER  V.  JETER. 


1.  A  usurious  contract  with  the  principal  debtor,  to  give  day  of  payment, 
will  not  discharge  the  surety,  although  the  delay  is  actually  given  in  pur- 
suance of  the  contract. 

Error  to  the  Circuit  Court  of  Chambers. 

Assumpsit,  by  Jeter '  against  Gilder,  on  a  promissory  note 
made  by  him  and  McHenry  6^  Co.  dated  1st  June,  1838^  and 
payable  on  the  1st  January,  1839. 

At  the  trial,  there  was  evidence  conducing  to  show,  that 
McHenry  &  Co.  were  the  principal  debtors,  and  Gilder  their 
surety.  After  the  note  fell  due,  McHenry  &  Co.  gave  the  plain- 
tiff their  promissory  note  for  an  additional  eight  per  cent,  on  the 
amount  due  on  the  note,  as  an,inducement  to  him  to  wait 
with  them  another  year,  and  for  this,  the  plaintiff  thereupon 
agreed  to  wait  with  them  another  year,  and  did  so  wait. 
There  was  no  proof  that  Gilder  assented  to  this  indulgence, 


JANUAHY  TERM,  1847. »6f 

firilder  Y.' Jeter. 

or  even  that  he  knew  of  the  arrangement.  Therfa  Ws^a-jio 
other  consideration  for ,  the  promissory  note  l£ist  given,  than 
the  4elay  of  payment  on  the  other,  that  in  the  mean  timto 
drawing  lawful  interest.  The  proof  also  conduced  to  show, 
the  McHenrys  at  the  maturity  of  the  first  note,  had  much 
property,  and  were  then  solvent,  but  became  insolvent  be- 
fore the  expiration  of  the  year.  •  >     i.v  .>, 

On  this  state  of  proof  the  court  charged  the  jury,  that  ifcf 
giving  of  a  note  und^r  the  circumstances  disclosed,  was  not 
in  law  9.  Valuable  consideration^  and  if  the  plaintiff  on  such 
consideration  promised  to  indulge  Me  Henry  S^  Co.,  and  had 
indulged  them,  without  the  knowledge  of  Gilder,  the  surety^ 
then  such  promise  and  indulgence  would  not  discharge  him 
from  liability  on  the  note. 

The  defendant  .excepted  to  this  change,  and  now  assigne  it 
as  ertor.        ;-,>.>'.-:      ■■■'''''    '-.-    .-;.**•>,•:.  .jx  ^^rv  «■) 

■    ■  •    ■    "     .  .  ■.■."/.  n  J  i 

KoBiNsoN  and  Reese,  for  the  plaintiff  in  e^ror,  insiiste^'r^: 

1,  That  the  contract  to  p^y  usurious  interest,  although  not 
binding  on  the  promisor,  should  be  considered  as  valid  a- 
gainst  the  other  party.  Such  is  the  rule  ^vhen  a  contract  is 
made  with  an  infant.  [Bingham  on  Infancy,  9,]^  At  any 
rate  the  contract  was  valid  until  disaffirmed  by  the  promis- 
ors, and  therefore  is  so  to  discharge  the  surety.  •  [Cook  y< 
Dyer,  3  Ala.  R.  643.  .  ;  .    ■    ,    ;  ^    ij  ,f  >ffi 

2.  The  contract  to  give  day,  although  founded  on  avoid 
or  illusory  consideration,  wiU,  if  the  dej^y  is  given,  discharge 
the  surety.  [King  v.  Baldwiri,  2  Johnson's  Chancery, 
559;  Reese  V.  Barrington,  2  Vesey,  540;  Ludlow  v.  Si- 
mons, 2  Caines  Gases,  1 ;  18  Yesey,  20 ;  Kirby,  37^9.]  ^ 

.  ,?t  When,  time  is  given^  or  any  alteration  rnEide  in  the  con- 
tract, the  surety  is  discharged.  [Ellis  v.  Bibb,  2'  Stew.  63 ; 
Inge  V.  Bank  at  Mobile,  8  Porter,  108 ;  Coraegys  v.  Booth,  3 
Stewart,  14 ;  McKay  v.  Dodge,  5  Ala.  Rep.  888.]  And  a, 
different  doctrine  applied  to  this  case,  wpuld  enable  the  usu^ 
rer  to  take  advantage  of  his  own  wrong,  without  pretence 
that  the  other  and  injured  party,  was  not  willing  to  abide  the 
coatract.     [Cook  v.  Dyer,  3  Ala.  Rep.  643.]  .  •  ,{  .  .  ,     ,,  .„. 

•.^'  •>    ^  ••        33  ;   .    .  .ifr^•^ 
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'  ^.  W.  Rict,  for  the  defendajnt  Art  error,  insiseed,  that  a  Va- 
rious contmct  for  indulgence  is  wholly  void,  and  does  rtot 
discharge  a  surety.  [Wilson  v.  Langford,  6  Humph.  320.] 
Neither  will  a  gratuitous  promise  to  indulge  theprincipaldis^- 
chArge  the  surety.  [Pope  v.  Martin,  6  Ala.  Rep.  632 ;  Agee 
V.Steele,  8  lb.  948 ;  ^Wilson  v.  Bank  of  Orleans,  9  lb.  847.; 
Armstead  v.  Thomas,  lb.  686 ;  Shipping  v.  Eastwood,  lb, 
W8.]  -  ■- ,.''^^.'.,^^^.^ 

GOLDTHWAITE,  J.-~There  is  no  question  at  this  day, 
that  the  giving  of  time  to  the  principal  debtor,"  has  the  effect 
to  discharge  the  surety,  and  there  are  many  cases  in  our  ow» 
e<Mirt  on  this  subject.  But  in  all  cases  of  this  nature,  >  the 
time  so  given  must  be  by  a  contract  which  is  binding,  andtt 
is  on  this  -ground,  that  an  agreement  without  consideration, 
is  said  not  to  produce  this  effect.  In  Philpot  v.  Brant,  4 
Bing.  717,  an  executrix  promised  the  holder  of  the  bill,  of 
which  her  testator  was  the  acceptor,  if  he  ^ould  let  the  mat- 
ter stand  over,  she  would  engage  to  pay  it  out  of  her  private 
income.  The  holder  agreed  he  would  wait  a  reasonable  time 
if  the  interest  was  paid,  and  in  pursuance  of  this  agreement, 
itfterest  was  peiid  out  of  the  private  income  of  the  executrix. 
This  was  held  not  to  discharge  the  subsequent  parties  on  the 
bill  for  the  reason  that  the  promise  by  the  executrix,  to  pay 
the  bill  out  of  her  own  estate,  was  void,  by  the  statute  of 
mitids.  '  The  'reason  on  which  the  surety  is  'discharged  by 
ihe"  giving  of  day  to  the  principal,  is,  that  his  hands  are  tied 
np  in  regard  to  the  principal  debtor,  and  as  the  surety  has  the' 
fi^i  to  proceed  immediately  upon  pafying  the  debt,  this  right 
is  gone  by  the  giving  of  day.  [Pitman  on  P.  4*  S.j 
'  it  is  evident  that  no  other  than  a  legal  contract  can  pro- 
«luce  this  effect,  and  therefore,  if  the  plaintiff  in  this  case  had 
sued  the  principal  debtor,  before  the  expiration  of  the  year, 
the  latter  could  not  be  permitted  to  invoke  the  usurious  con- 
tl*6t  to  delay  the  suit ;  and  as  he  could  not  claim  dekiy  un-- 
der  it,  so  neither  cau  his  surety  urge,  that  it  prevented  him 
firdm  paying  and  immediately  sueing.  The  analogy  suppos- 
ed to  exist  between  this  contract  and  6ne  made  with  an  in- 
fant, fails,  for  the  reason  that  the  contract  with  the  infant  is 
voidable  only,  and  not  void  or  illegal.     Nor  can  the  party 
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have  aid  fron^  the  principle  settled  in  Codk  v.  Dyer,  3' Ala: 
Rep.  643,  as  here,  he  is  obliged  to  set  up  the  usurioiis  Con- 
tract as  valid,  before  his  right  can  be  established. 

Independent  of  the  reasoning  oh  which  we  think  the  charge 
of  the  circuit  judge  sustained  the  decision,  Wilson  v.  Lang-' 
ford,  5  Hump.  320,  is  precisely  in  J)oint,  as  i«  also  Kyle  v. 
Bostick,  10  Ala.^  Rep.  589.]  >  '  ••,.••••  vr.l 

We  have  only  to  add,  that  the  judgment  is  affirmed. '    <>♦■'' 

-     ■  u,::) 

••■■■  ■<''  .-     ■\-:f^  ;;"..-—-■  .        .    .   ;;>'.-'  ■"!  -m:. 
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1.  An  affidavit  to  suppress  a  deposition,  because  the  party  attended  within 
the  time,  but  aflQr  the  deposition  was  taken,  is  insufficient,  if  it  does  not 
also  state,  that  he  has  been  injured  by  his  inability  to  cross-examine  the 
witness. 

2.  A  deposition  may  be  taken  at  any  time,  within  the  time  designated  in  tfie 
notice. 

3.  A  plea  by  an  administrator,  that  the  estate  has  been  declared  insolvent, 
is  bad,  unless  it  discloses,  that  the  report  of  insolvency  was  made  by  him, 
and  that  he  still  continues  the  representative  of  the  estate. 

4.  An  attorney  who  had  a  note  for  collection,  and  received  payment  in  slaves, 
may  be  sued  on  a  parol  promise  to  pay  iiis  principal,  it  not  being  within 
the  statute  of  frauds.] 

5.  An  action  for  money  had  and  received,  may  be  maintained  if  the  principal 
elects  to  consider  it  a  payment. 

6.  Where  an  attorney  charges  himself  with  an  amount  collected  for  his  prin- 
cipal, and  charges  tlie  principal  with  his  fee,  the  jury  may  ini^r  a  promise 
from  the  attorney^  to  pay  the  balance, 

Error  to  the  Circuit  Court  of  Pickens.  ^ 

Assumpsit  by  the  defendant,  against  the  plaintiif  in  error. 
The  declaration  alledges,  that  the  testator  of  defendant,  was 
indebted  to  the  plaintiff,  in  his  lifetime,  in  the  sum  of  $833, 
for  money  had  and  received  before  that  time  by  him,  for  the 
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pUliHtiff ?s use,  and  l^ng  so  indebted,undertook, andpromisr 
ed,  ^.,  and  concluding  with  the  common  breach,  without- 
alledging  any  promise  by  the  executor. 

Tije  defendant  pleaded — 1.  Non-assumpsit.  2.  The  sta- 
tute of  non-clAira ;  and  3,  That  since  the  commencement  of 
the  suit)  to  wit,  oo  the  2d  Monday  of  April,  1846,  at  a  regu- 
lar term,  of  the  orphans'  cotirt  of  Pickens  county,  having 
jurisdiction  of  the  premises,  of  the  estate  of  the  said  John  M. 
Cameron,  was  by  the  action  and  decree  of  said  court,  accord- 
ing to  the  act  of  1843,  in  such  case  made  and  provided,  duly 
declared  insolvent,  and  this  the  said  defendant  is  ready  to 
verify.  Wherefore  he  prays  the  court,  that  if  the  issues 
joined  on  his  other  pleas  in  this  behalf  above  pleaded,  be 
found  against  him,  then  the  judgment  of  the  court  be  accord- 
ing to  the  act  aforesaid. 

To  which  the  plaintiff  replied,  that  as  to  the  decree  of 
said  orphans'  court,  declaring  the  estate  of  the  said  John  M. 
Cameron  insolvent,  as  in  said  plea  mentioned,  say,  predudi 
non,  &c.  because  they  say,  that  the  estate  of  the  said  Came- 
ron, was  not  declared  insolvent  at  any  time  while  the  defend- 
ant acted  as  executor  as  aforesaid,  of  the  estate  of  the  said  J. 
M.  Canieron,  but  after  he  had  resigned  his  trust  as  such  exe- 
cutor, and  that  the  decree  of  the  orphans'  court  aforesaid  was 
made  at  a  time  when  another,  and  a  different  individual  than 
this  defendant,  was  acting  as  the  administrator  de  bonis  non 
cum  testamento  annexo  of  the  said  John  M.  Cameron,  deceas- 
ed, and  this  he  is  ready  to  verify,  S^c. 

To  this  replication  the  defendant  demurred,  which  was 
overruled  by  the  court.  .  ^ 

Upon  the  trial  of  the  cause,  as  appears  from  a  bill  of  excep- 
tions, the  plaintiff  offered  to  read  the  deposition  of  a  witness, 
which  was  taken  pursuant  to  b:  notice,  that  it  would  be  taken 
at  a  particular  place,  and  between  the  hours  of  8  o'clock  and 
4  o'clock  of  a  certain  day,  which  the  plaintiff  moved  to  sup- 
press, and  made  affidavit  that  he  attended  at  the  middle  of 
the  day  set  forth  in  the  notice,  and  was  informed  that  the  de- 
position was  taken,  and  the  witness  had  left  town,  whereby 
he  was  prevented  from  cross-examining  him.  *      '      " 

The  court  refused  to  suppress  the  deposition)  by  which  the 
plaintiff  proved,  that  the  witness  called  on  defendant's  testa- 
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tor,  some  time  in  Jamiary,  1844,  as  the  agent  of  the  plaintiffs, 
for  payment  of  the  debt  in  question.  That  the  defendant  ex- 
hibited the  cash  book  of  the  deceased,  upon  which  there  was 
to  the  credit  of  the  plaintiffs,  $860  31,  collected  from  Galla- 
tin Young,  and  a  charge  on  the  same  book  against  the  plain- 
tiffs of  $43  30,  commissions  for  collecting  the  debt.  That 
defendant  promised  to  pay  the  debt  by  a  draft  on  Mobile,  and 
subsequently,  that  he  would  pay  the  debt,  if  he  was  compel- 
led to  sell  slaves  of  the  estate  to  do  so. 

The  plaintiff  also  proved  by  another  witness,  that  defend- 
ants testator  informed  him,  that  he  had  received  front  plain- 
tiffs the  note  on  Young  for  collection,  as  an  attorney  at  law. 
That  Young  had  proposed  selling  him  some  negroes,  which 
he  was  anxious  to  buy,  and  that  Young  had  agreed  that  he 
might  settle  for  them,  byi)ecoming  paymaster  to  the  plain- 
tiffs on  the  note  aforesaid.  There  was  no  proof  that  the 
plaintiffs  were  privy  to  this  understanding,  between  Young 
and  the  deceased. 

The  defendant  moved  the  court  to  charge,  that  if  the  jury 
believed  from  the  evidence,  that  Young  sold  negroes  to  de- 
fendant's testator,  and  that  he,  in  consideration  thereof,  pro- 
mised Young  to  pay  his  debt  to  plaintiffs,  the  promise  was 
not  valid  except  made  in  writing. 

2.  That  if  defendant's  testator,  as  an  attorney  at  law,'set- 
tled  the  claim  with  Young,  by  taking  negroes  in  payment, 
without  the  instructions  of  the  plaintiffs,  he  could  not  be 
made  liable  to  plaintiffs,  in  an  action  for  money  had  and  re- 
ceived, 

3.  That  the  promises  and  admissions  of  the  defendant, 
were  not  evidence  to  charge  the  estate  of  defendant's  testa- 
tor. The  court  refused  to  give  these  charges,  and  charged 
the  jury,  that  if  they  believed  from  the  evidence,  that  the 
defendant's  testator  had  collected  the  note  as  an  attorney, 
whether  it  was  collected  in  money  or  property,  his  estate 
was  liable  for  it.  That  although  the  promise  of  the  defend- 
ant might  not  bind  the  estate  of  his  testator,  yet  if  the  jury 
believed  that  he  received  in  his  lifetime,  the  money  or  its 
equivalent,  they  might  regard  the  promise  as  evidence  of  the 
validity  of  the  claim,  he  having  the  possession  of  his  books, 
and  the  means  of  knowing  the  liabilities  of  the  estate. 
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To  aU  which  the  defendant  excepted.     These  tnatters  are 
now  assiffned  as  error. 


•a' 


Huntington,  for  the  plaintiff  in  error. 
Porter,  contra. 

ORMOND,  J.— The  affidavit  of  the  defendant,  made  to 
obtain  a  suppression  of  the  deposition,  was  insufficient,  as  it 
did  not  disclose  that  any  injury  was  sustained  by  his  being 
deprived  of  the  power  to  cross-examine.  It  should  have  set 
forth,  that  if  an  opportunity  for  cross-examination  had  been 
afforded,  he  could  have  proved  certain  facts  material  to  him, 
which  had  been  omitted,  other\vise  there  is  no  motive  what- 
ever for  retaking  the  deposition.  But  independient  of  these 
considerations,  we  .think  the  plainiiff  had  the  right  to  take 
the  deposition  at  any  time,  between  the  two  points  of  time 
designated.  If  this  is  not  so,  what  is  the  proper  time  for 
commencing  it,  short  of  the  last  moment  designated,  so  as  to 
conclude  it  within  the  proper  time  ?  We  can  see  no  differ- 
ence between  this  case,  and  the  usual  notice  that  it  will  be 
taken  on  a  particular  day,  when  the  party  has'  the  entire  day 
to  take  it  in  ;  and  it  is  the  duty  of  the  opposite  party  to  at- 
tend the  whole  business  part  of  the  day,  until  the  deposition 
*is  taken. 

When  an  administrator  resigns  his  trust,  and  shows  that 
he  has  fully  administered  the  assets  which  have  come  to  his 
hands,  or  that  he  has  turned  them  over  to  his  successor,  a 
suit  cannot  be  further  prosecuted  against  him.  But  when 
an  administrator  pleads,  or  suggests,  that  the  estate  has  been 
reported  insolvent,  as  the  effect  is,  that  no  judgment  can  be 
obtained  against  him  as  the  representative  of- the  estate,  it 
follows  necessarily,  that  such  a  plea  is  bad,  unjess  it  also 
shows  that  the  report  of  insolvency  was  made  by  him,  and 
that  he  is  still  the  representative  of  the  estate.  If  this  were 
not  so,  it  might  happen,  that  an  administrator  might  waste 
the  assets,  and  still  prevent  any  judgment  from  being  ob- 
tained against  him,  his  own  conduct  having  superinduced 
the  necessity  on  the  part  of  his  successor,  of  declaring  the  es- 
tate insolvent.  The  demurrer,  therefore,  to  the  replication, 
which  disclosed  the  fact,  that  the  estate  was  not  declared  in- 
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solvent  by  the  defendant,  but  by  his  successor  in  the  admin- 
istration, was  correctly  overruled. 

The  charges  moved  for  were  properly  refused.  The  first 
supposes,  that  the  contract  on  the  part  of  the  deifendant's  tes- 
tator was  void,  unless  in  writing,  being  as  contended,  a  pro- 
mise to  pay  the  debt  of  anoth^.-  The  facts  are,  that  the  de- 
ceased, as  an  attorney  at  law,  had  received  from  the  plaintiff, 
a  note  for  collection,  on  one  -Young,  which  he  settled  with 
Young,  by  purchasing  from  him  'some  slaves,  and  agreeing 
to  pay  the  plaintiffs  Young's  debt.  This  is  not  such  a  pro- 
mise as  is  required  by  the  statute  of  frauds  to  be  in  writing. 
Here  was  a  full  consideration  moving  from  Young,  to  the 
deceased,  and  a  parol  promise  to.  pay  Young's  debt  to  the 
plaintiffs  ,was  sufficient.  The  case  of  McKenzie  v.  Jackson, 
4  Ala.  230,  is  expressly  in  point. 

The  second  charge  proceeds  upon  the  idea,  that  the  Action 
for  money  had  and  -received,  could  not  be  maintained,  unless 
the  deceased  received  the  amount  due  from  Young  in  money. 
This  proposition  is  equally  untenable  with  the  last.  Hav- 
ing received  from  Young  the  •  slaves  in  lieu  of  money,  he 
cannot  controvert  it,  if  the  plaintiffs  elect  to  consider  it  a  pay- 
ment to  him  of  the  note  in  his  hands,  for  collection.  [Stew- 
art V.  Conner,  9  Ala.  Rep.  803. J 

The  third  charge  brings  up  the  legal  effect  of  the  testimo- 
ny of  the  witness,  Osgood.  He  proves,  that  as  the  agent  of 
the  plaintiffs,  he  called  on  the  defendant  for  payment,  who 
exhibited  to  him  the  books  of  the  deceased,  from  which  it 
appeared  that  he  had  credited  the  plaintiffs  in  his  cash  booJij, 
with  the  money  received  from  Young,  and  had  charged  them 
with  the  commissions,  as  an  attorney  at  law,  for  collecting 
the  debt.  This  testimony  certainly  authorized,  if  it  did  not 
require  the  jury  to  infer  a  promise  from  him  to  them  to  pay 
the  amount  so  collected.  Nor  is  there  any  thing  in  the  tes- 
timony of  the  other  witness,  adverse  to  this  inference.  We 
are  cleat  in  the  opinion^  that  there  is  no  error  in  the  record 
and  that  the  judgment  must  be  affirmed. 
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SELLERS,  GUARDIAN,  (fcc.  V.  SMITH, 

1.  Where  an  adminiatrator  has  paid  to  the  guardian  of  a  distributee  of  the 
intestate's  estate,  on  amount  of  money  beyond  the  distributive  share,  the 
former,  altliough  he  has  made  a  final  settlement  of  his  accounts  with  the 
orphans'  court,  may  maintain  an  action  in  his  own  name  against  the  guar- 
dian for  the  excess  paid  him ;  and  the  latter  may  retain  from  the  fimds  of 
the  ward,  fdi  his  reimbursement — the  orphans'  court  not  being  authorized 
to  allow  the  administrator  a  credit  for  tlie  overpayment,  he  is  personally 
chargeable  with  it:  and  may  therefore  recover  it  back. 

2.  The  distinction  in  a  judgment  against  a  guardian,  that  it  be  levied  of  the 
goods  and  chattels,  &c.  of  the  ward  in  his  hands,  &.c.,  is,  a  mere  clerical 
misprision,  amendiible  on  motion  in  the  primary  court,  or  in  the  supreme 
court  at  the  costs  of  the  plaintiff  ipi  error. 

Writ  of  Error  to  the  County  Court  of  Lowndes, ' , 

T.  J.  Judge,  for  the  plaint^ifF  m  error. 
V.N.  Cook,  for  the  defendant  in  error., 

COLLIER,  C.  J.— This  cause  originated  before  a  justice 
of  the  peape  at  the  suit  of  the  defendant  in  error,  and  was  re- 
ipioved  by  appeal  to  the  county  court.  The  amount  iij  con- 
troversy being  less  than  twenty  dollars^  the  proof  was  ad- 
dressed to  the  court,  and  judgment  rendered,  in  favor  of  the 
plaintiflf  below  for  f  15  36.  It  was  proved  that  the  plaintiff 
had  paid  to  the  defendant  that  amount  for  the  benefit  of  his 
ward,  over  and  above  what  was  due  to  the  ward  from  an  es- 
tate of  which  he  was  an  heir  and  distributee,  and  the  plain- 
tiff, the  administrator.  The  plaintiff  had  made  a  final  settle- 
ment of  his  administration,  and  hence  it  w£is  contended  that 
he  could  not  maintain  the  suit  to  recover  back  the  sum  over- 
paid  by  him  ;  but  the  court  overruled  this  objection.         .. 

The  defendant  is  described  in  the  proceedings  as  guardian 
of  Joseph  Sellers,-  it  must  therefore  be  inferred  that  his 
guardianship  is  continuing,  and  that  he  still  has  the  custody 
of  the  person  and  estate  of  his  ward.     The  money  which  he 
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received  from  the  plaintiff,  must  then,  be  understood  to  be  in 
his  hands,  or  under  his  control,  so  that  if  he  is  compelled  to 
refund  it,  he  may  reimbursd^himself  from  the  money  of  the 
ward,  which  he  may  have  on  hand,  and  the  orphans'  court 
would  allow  it  on  settlement.  The  question  then  is,  has 
the  plaintiff  a  right  to  recover.  Ordinarily,  it  may  perhaps 
be  conceded,  that  a  guardian  is  not  liable  to  an  action  upon 
an  implied  promise.  [See  11  Sergt.  &  R.  Rep.  317 ;  6  Verm. 
Rep.  54 ;  5  Mass.  Rep.  300 ;  6  Id.  58  ;  13  Id.  237 ;  1  Pick. 
Rep.  314;  1  Bailey's  Rep.  344,  419.]  And  if  it  appeared 
that  the  defendant's  trust  was  at  an  end,  and  the  money  of 
the  ward  paid  over,  or  that  he  had  nothing  of  the  ward's  in 
hand  with  which  to  satisfy  the  judgment,  then  he  would  not 
be  chargeable.  But  the  reverse  being  inferable,  the  defend- 
ant in  receiving  the  excess  of  his  ward's  share  of  the  estate 
represented  by  the  plaintiff,  stands  in  the  predicament  of  an 
agent  who  has  received  money  for  his  principal,  which  he 
h£is  not  paid  over,  and  which  the  latter  could  not  rightfully 
retain.  In  such  case,  if  the  party  who  has  paid  it  is  entitled 
to  its  return,  he  may  maintain  an  action  for  money  had  and 
received  against  the  agent ;  and  we  cannot  doubt  that  such 
an  action  may  be  maintained  upon  the  facts  disclosed  in  the 
record  before  us. 

The  fact  that  the  plaintifi"  had  settled  his  administration 
account,  and-  been  discharged  from  his  trust,  cannot  affect 
his  right  to  recover.  It  was  not  competent  for  the  orphans' 
court,  upon  such  settlement,  to  have  permitted  him  to  retain 
for  the  excess  paid  the  defendant,  to  the  prejudice  of  any  one 
else  interested  in  the  estate  ;  nor  could  that  court  have  ren- 
dered a  decree  in  his  favor  for  the  amount  on  which  an  exe- 
cution could  issue.  All  that  it  could  have  done  was  to  as- 
certain and  declare  the  amount  of  the  ward's  share,  and  how 
much  had  been  paid  to  his  guardian.  The  plaintiff 's  right  to 
recover  the  excess  was  personal — it  pertained  to  himself,  in 
his  individual  capacity,  and  his  disconnection  with  the  estate 
could  not  extinguish  it. 

We  do  not  understand  that  the  plaintiff  in  error  relies  upon 
the  direction  in  the  judgment,  that  it  be  levied  oh  the  goods 
and  chattels,  lands  and  tenements  of  the  ward  in  the  defend- 
34 
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ant's  hands,  as  a  fatal  error.  In  analogy  to  our  previous  de- 
cisions, it  must  be  regarded  as  a  mere  clerical  misprision  at 
most,  amendable  on  motion  in  tfce  county  court,  or  here,  at 
the  costs  of  the  plaintiff  in  error.  The  judgment  in  other 
respects  is  unobjectionable,  and  is  consequently  affirmed. 


CURRY  ^  HAYNEE  v.  ROBINSON,  use,  ^. 

1.  Where  an  attorney  stated  a  letter  was  written  by  him  by  the  plaintiff 
which  was  lost,  and  the  contents  not  remembered  by  him,  another  person, 
to  whom  the  attorney  showed  the  letter,  is  competent  to  prove  its  contents, 
although  he  has  no  knowledge  of  the  hand-writing.  The  identity  of  the 
letter,  and  the  proof  of  its  contents,  are  questions  for  the  jury. 

.  Writ  of  Error  to  the  Circuit  Court  of  Pickens. 

ii   ^-     -•■'■'■  :' 

Debt,  by  Robinson  against  Curry  <^  Haynee.  The  de- 
fence relied  on  at  the  trial  was,  the  plaintiff  had  ratified  cer- 
tain proceedings  of  an  attorney  at  law,  intrusted  with  the 
note  sued  on,  by  which  these  defendants  were  discharged. 
In  the  course  of  the  trial,  the  attorney  was  offered  by  the 
defendants  as  a  witness,  to  prove  the  existence  and  loss  of  a 
certain  letter  from  the  plaintiff  to  him,  the  contents  of  which 
the  defendants  asserted  wer^  important  in  their  defence. 
This  witness  stated  he  had  received  a  letter  from  the  plain- 
tiffs, which  he  had  lost,  and  the  contents  of  which  he  had 
forgotten-^that  he  did  not  remember  to  have  showed  this 
letter  to  one  Ferguson,  (a  witness  then  present,)  but  it  was 
pjsabable  he  had,  as  he  and  Ferguson  were  then  on  very  in- 
timate terms,  and  if  Mr.  F.  said  so,  he  without  doubt  had 
done  so.  Ferguson  then  stated  as  to  the  fact  of  the  letter 
(shown  to  him  by  the  attorney)  being  written  by  the  plain- 
tiff, he  had  no  knowledge,  except  what  was  derived  from  the 
attorney.    The  defendants  then  proposed  to  prove  by  Fer- 
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guson,  the  contents  of  the  letter,  but  the  court  refused. 

The  defendants  excepted,  and  here  assign  the  refusal  as 
error. 

B.  P.  Porter,  for  the  plaintiff  in  error,  insisted — 

1.  The  proof  offered  was  the  best  evidence  to  be  obtain- 
ed, of  the  contents  of  the  letter.  [1  Stark.  R.  167 ;  Brown  v. 
Woodman,  6  C.  &  P.  206.] 

2.  The  proof  was  secondary,  and  as  to  such  there  are  no 
degrees.     [Greenl.  Ev.  <§>  84,]  ' 

3.  There  was  no  presumption  here,  of  the  existence  of 
better  evidence,  and  the  whole  matter  was  a  question  wheth- 
er the  contents  were  in  fact  proved.  [Kennon  v.  Bank,  9 
Wheat.  583 ;  2  Halst.  46 ;  U.  S.  v.  Button,  2  Mason,  464 ; 
Jackson  v.  Vail,  7  Wend.  125 ;  Kealing  v.  Ball,  Peake's  Ev. 
App.  1 ;  Ross  V.  Gilbert,  7  M.  &  W.  102.] 

L.  Clark,  contra,  insisted  there  was  no  proof  that  the  let- 
ter written  to  the  attorney  was,  in  point  of  fact,  a  letter  from 
the  plaintiff,  or  that  the-  one  spoken  of  by  Ferguson  was 
indentical  with  that  received  by  the  attorney. 

GOLDTHWAITE,  J.— There  can  be  no  question,  we 
think,  that  the  existence  of  a  letter  from  the  plaintiff  to  his 
attorney,  as  well  as  its  loss,  was  sufficiently  established'  by 
the  testimony  of  the  attorney.  What  the  contents  of  this 
letter  were,  was  what  the  defendants  further  proposed  to 
show.  It  is  evident  that  this  portion  of  the  investigation 
was  a  matter  solely  for  the  jury.  Whether  the  witness 
would  have  been  able  to  satisfy  the  jury  that  he  remember- 
ed the  contents,  or  whether  the  letter  which  he  spoke  of  was 
^e  same  identical  letter  of  which  the  existence  and  loss 
were  proved,  should  have  been  submitted  to  the  jury.  The 
American  doctrine  on  this  subject,  as  deduced  from  the  ca- 
ses, is  said  by  a  late  writer  on  evidence,  to  be,  that  if  from 
the  nature  of  the  case  itself,  it  is  manifest  that  a  more  satis- 
factory kind  of  secondary  evidence  exists,  the.  party  will  be 
required  to  produce  it ;  but  that  when  the  nature  of  the  case 
does  not  of  itself  disclose  the  existence  of  such   better  evi- 
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dence,  the  objector  must  not  only  show  that  there  is  such 
better  evidence,  but  must  also  prove  its  existence  was  known 
to  the  party  offering  the  inferior  sort.  [Greenl.  Ev.  cases 
cited  in  note  2,  <^  84.] 

In  the  case  at  bar,  if  the  party  could  not  be  allowed  to 
prove  the  contents  of  the  letter,  in  the  manner  he  proposed, 
it  is  clear  no  other  mode  of  proof  was  open  to  him,  and  there- 
fore he  comes  within  the  rule  just  quoted. 

We  thihk  the  evidence  proposed  to  be  given  was  admissi< 
ble-— whether  it  would  have  been  satisfactory  after  its  admis- 
sion was  matter  for  the  jury.  . 

Judgment  reversed  and  the  cause  remanded* 


A 


CAWTHORNE  v.  KNIGHT- 

1.  A  stranger  to  the  proceedings  cannot  move  to  amend  the  return  made  by 
the  Bheriff,  by  striking  out  a  levy  made  on  a  slave,  upon  the  ground  that  it 

■  did  not  belong  to  any  of  the  defendants  in  the  execution,  but  was  the  pro- 
perty of  the  applicant. 

Appeal  from  the  Orphans'  Court  of  Henry. 

An  execution  having  issued  in.  favor  of  the  defendant  in 
error,  against  Moses  K.  Speight,  and  others,  which  was  lev- 
ied on  sundry  slaves,  and  amongst  others  on  one  by  the  name 
of  Bob,  the  plaintiff  in  error,  who  was  not  a  party  to  the 
execution,  moved  the  court  for  leave  to  the  sheriff  to  amend 
his  return,  so  as  to  show  that  Bob  was  not  levied  on  as  the 
property  of  any  defendant  in  the  execution,  but  of  the  plain- 
tiff in  error,  and  moved  the  court  to  set  aside  the  levy,  as  re- 
garded the  slave  Bob ;  and  introduced  testimony  tending  to 
prove  such  to  be  the  fact,  and  that  the  plaintiff  in  execution 
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had  pointed  out  the  slave  to  be  levied  on  ;'and  further,  the 
plaintiff  in  error,  offered  to  prove,  that  the  slave  levied  on  was 
her's,  and  never  had  been  the  property  of  any  of  the  defend- 
ants in  execution. 

The  court  overruled  both  motions,  and  the  plaintiff  except- 
ed, and  now  assigns  the  refusal  as  error. 

Belser  and  Buford,  for  plaintiff  in  error.  If  the  sheriff 
is  guilty  of  an  irregularity  to  the  prejudice  of  either  party,  or 
of  a  stranger,  the  court  will  set  it  aside,  [Mobile  Cot.  Press 
V.  Moore,  9  Porter,  687;  3  Ala.  286 ;  6  Id.  221 ;  7  Id.  593  ; 
5  S.  &.  P.  402.] 

J.  Cochran,  contra. 

ORMOND,  J. — The  authority  conferred  on  the  sheriff  by 
the  execution,  was  to  levy  on  the  property  of  the  defendants, 
and  if  he  has  levied  on  the  property  of  a  stranger,  our  statu- 
tory method  of  the  trial  of  the  right  of  property,  or  the  com- 
mon law  action  of  trespass,  will  afford  the  injured  party  am- 
ple redress.  The  motion  to  set  aside  the  levy,  involved  a  de- 
cision of  the  question,  whether  the  slave  was  the  property  of 
the  defendants  in  execution,  or  of  the  plaintiff  in  error, 
which  the  court  had  no  power  to  determine  in  this  summary 
way. 

The  court  will,  it  is  true,  in  some  cases  of  pressing  neces- 
sity, and  where  no  other  adequate  remedy  exists,  act  summa- 
rily, and  prevent  the  abuse  of  its  process — as  where  a  sheriff, 
in  executing  an  habere  facias,  delivers  possession  of  lands 
which  have  not  been  recovered  by  the  judgment,  and  when 
in  the  execution  of  a  fieri  facias,  by  the  fraudulent  or  im- 
proper conduct  of  the  sheriff,  injury  has  resulted,  the  court 
may  set  aside  the  sale.  [Mobile  Cot.  Press  v,  Moore,  9  Ala. 
692,  and  cases  there  cited.] 

The  interference  of  the  court  in  such  cases  is,  to  prevent 
the  abuse  of  its  process,  but  it  never  has  been  supposed,  that 
under  color  of  exercising  this  right,  it  could  in  this  summa- 
ry way  determine  upon  conflicting  tiles  to  property. 

The  right  of  a  sheriff  to  amend  his  return,  according  to 
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the  truth  of  the  case,  is  always  conceded  to  him  by  the  court, 
when  it  does  not  impair  rights  which  have  vested  in  others. 
[Watkins  v.  Gayle,  4  Ala.  153  ;  McGehee  v.  McGehee,  8  Id. 
86.]  But  this  is  always  at  the  instance  of  the  sheriff  him- 
self, who  is  responsible  for  the  consequences  attending  the 
act.  It  could  not  be  permitted,  that  a  stranger  to  the  pro- 
ceedings should  be  allowed  thus  to  affect  the  rights  of  par- 
ties, by  changing  the  return  made  by  the  sheriff.  In  every 
view  we  can  take  of  this  case,  the  judgment  of  the  court  ap- 
pears to  us  to  be  cojrect,  and  must  be  affirmed. 


SMITH  V.  ROBINSON. 


1.  Where  in  an  action  by  the  indorsee  against  the  indoraer,  the  declaration 
alledges  that  after  the  note  became  due  and  payable  according  to  its  tenor, 
to  wit,  on,  &c.  the  note  was  duly  presented  for  payment ;  though  the  time 
stated  under  the  videlicet  was  a  day  previous  to  the  maturity  of  the  note, 
yet  the  generality  of  the  declaration  will  control  it,  and  be  held  sufficient. 

2.  Where  the  writ  in  an  action  against  sevei^l  indorsers  of  a  note  is  served 
on  one  only,  it  is  competent  for  the  plaintiff  to  proceed  against  him  and 
discontinue  as  to  the  others. 

3.  It  is  allowable  for  a  court  to  set  aside  a  non-suit  at  the  term  at  which  it  is 
rendered,  though   no  notice  was  given  to  the  defendant  that  a  motion 

_     would  be  made  for  that  purpose. 

4.  In  an  action  against  an  indorser,  it  is  competent  to  render  a  judgment  fi- 
nal by  default,  without  the  intervention  of  a  jury. 

5.  Where  a  promissory  note  is  dated  at  "Macon,"  and  "  payable  at  either  of 
.    the  banks  in  Macon,"  it  caimot  in  the  absence  of  an  allegation  or  proof 

be  intended  that  "Macon"  is  in  another  State,  so  as  to  devolve  upon  the 
plaintiff  the  necessity  of  proving  the  rate  of  interest  abroad;  especially 
as  there  is  a  county  and  perhaps  several  villages  called  "  Macon"  in  Ala- 
bama, though  there  is  no  incorporated  bank  in  either. 

6.  Where  leave  is  given  to  file  a  declaration  upon  setting  aside  a  non-suit,  if 
one  is  found  in  the  transcript,  corresponding  with  the  cause  of  action  in- 
dorped  on  the  writ,  it  will  bft  presumed  to  have  been  filed  previoua  to  the 
rendition  of  the  judgment. 
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7.  Where  a  judgment  in  an  action  on  a  demand  ascertained  by  writkig  is  for 
more  than  principal  and  interest,  it  will  be  corrected  in  the  primary  court 
on  motion,  or  by  the  supreme  court  at  the  cost  of  tlie  plaintiff  in  error. 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defend- 
ant in  error  as  indorsee,  against  the  plaintiff  in  error  as  indor- 
ser  of  a  promissory  note  dated  at  Macon,  27th  March,  1838, 
"  payable  at  either  of  the  banks  in  Macon,"  eight  months  af- 
ter date.  A  judgment  by  default  was  rendered  against  the 
defendant  below. 

J.  E.  Belser,  for  the  plaintiff  in  error,  cited  Minor's  Rep. 

5,  77,  125 ;  1  Stew.  Rep.  412 ;  1  Stew.  &  Por.  Rep.  247;  2 
Porter's  Rep.  286;  4  Id.  415,  423;  9  Id.  511;  1  Ala.  Rep. 
74 ;  3  Ala.  Rep.  741;  5  Id.  633. 

COLLIER,  C.  J. — It  is  assigned  for  error — 1.  That  the 
demand  of  the  note  and  protest  for  non-payment  were  made 
previous  to  the  maturity  of  the  note.  2.  That  the  suit  being 
discontinued  as  to  all  the  defendants  but  the  one  on  whom 
the  process  was  served,  it  operated  a  discontinuance  of  the 
actiorj.  3.  It  was  irregular  to  render  a  judgment  by  default 
after  the  defendant's  appearance.  4.  The  judgment  of  non- 
suit should  not  have  been  set  aside  without  a  nptice  to  the 
defendant.  5  The  judgment  should  not  have  been  rendered 
without  the  intervention  of  a  jury ;  but  if  this  was  permissi- 
ble, the  damages  are  larger  than  the  cause  of  action  warrants. 

6.  No  judgment  should  have  been  rendered  without  a  decla- 
ration. 

1.  The  declaration  alledges  that  after  the  note  became  due 
and  payable  according  to  its  tenor,  to  wit,  &lc.  the  note  was 
duly  presented  for  payment,  &c.  It  is  true  that  the  day  al- 
ledged  under  a  videlicet  states  that  the  presentment  was  made 
at  a  time  when  it  was  not  payable,  3^et  the  general  allegation 
that  payment  was  duly  demanded  at  its  maturity,  is  quite 
sufficient ;  what  follows  is  mere  surplusage,  and  is  controlled 
by  it.      Utile  per  inutile  non  vitiatur.  -      ■   > 
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2.  The  writ  isstied  against  several  defendants,  and  was 
returned  "not  fotnid"  as  to  all  of  them,  but  the  one  against 
whom  the  plaintiff  declared.  This  is  clearly  authorized  by 
our  statute  ;  it  has  been  the  unvarymg  practice  thus  to  pro- 
ceed, and  has  been  sanctioned  by  this  court  as  often  as  the 
question  has  arisen. 

3.  It  is  shown  by  the  record,  that  the  defendant  appeared 
and  moved  the  court  to  require  the  plaintiff,  who  was  alledg- 
ed  to  be  a  non-resident,  to  give  security,  but  he  interposed 
no  plea,  nor  did  he  appear  when  called  to  gainsay  the  plain- 
tiff's demand  of  judgment.  This  assignment  then  is  not 
sustained  by  the  record. 

4.  It  was  a  matter  within  the  discretion  of  the  court  to  set 
aside  the  non-suit,  at  the  same  term  at  which  it  was  entered, 
and  being  discretionary,  it  was  altogether  regular  to  act  with- 
out first  giving  notice  to  the  defendant,  or  requiring  him  to 
show  cause  against  it.  The  non-suit  might  have  been  set 
aside  in  despite  of  every  objection  the  defendant  could  have 
urged  against  it,  and  it  cannot  be  assumed,  from  the  want  of 
-a  notice  that  the  plaintiff  was  prejudiced. 

5.  It  was  clearly  competent  for  the  circuit  jcourt,  without 
the  intervention  of  a  jury  to  have  rendered  a  final  judgment 

i  by  default.  The  failure  of  the  defendant  to  appear  and  de- 
fend, impliedly  admitted  the  due  presentment  of  the  note  for 
payment,  and  notice  to  the  defendant.  This  point  has  been 
repeatedly  so  ruled,  and  is  not  now  open  to  disputation. 

The  note  does  not  indicate  in  what  State  "Macon,"  (the 
place  where  it  is  made  and  dated,)  is  situated,  nor  does  the 
declaration  contain  any  allegation  on  this  point.  True,  it  is 
^'payable  at  either  of  the  banks  in  Macon,^'  and  if  by  this 
we  are  to  understand  incorporated  institutions  for  the  purpose 
of  dealing  in  money,  exchange,  &c.  it  might  be  safely  as- 
sumed that  the  place  of  payment  was  extra  territorium;  as 
we  have  no  such  bank  ^t  a  place  bearing  that  name  in  this 
State.-  But  we  cannot  intend  that  "  Macon"  is  in  one  of  the 
sister  States,  or  in  a  foreign  country,  upon  an  inspection  of 
what  appears  in  the  record  before  us.  We  know  that  we 
have  a  county  of  that  name,  and  perhaps  several  villages.  In 
this  uncertainty  of  the  record,  we  cannot  conclude  judicial- 
ly^  (however  We  may  suppose  the  fact  to  be,)  that  the  place 
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of  payment  is  not  in  this  State,  and  cannot  know  that  by 
"  hanks^^  something  else  was  not  intended  than  the  term  usu- 
ally imports.  There  was  no  necessity  for  submitting  the 
case  to  the  jury,  as  upon  writ  of  inquiry  ^to  estimate  the  iu-^ 
terest  due  according  to  the  law  of  some  other  country,  not 
indicated  by  the  record.  It  devolves  upon  the  plaintiflf  to 
show  affirmatively  the  error  of  which  he  complains— aJl  al- 
lowable presumptions  are  against  him. 

6.  Upon  setting  aside  the  non-suit,  the  court  gave  the 
plaintiff  leave  to  file  a  declaration,  and  finding  one  in  the 
transcript  adapted  to  the  cause  of  action  indorsed  on  the 
writ,  we  must  presume  that  it  was  filed  previous  to  the  ren- 
dition of  judgment. 

If  the  damages  assessed  are  for  a  laJrger  sum  than  the  prin- 
cipal, and  interest  of  the  note  declared  on,  the  judgment  will 
be  here  corrected  at  the  costs  of  the  plaintiff  in  error — in  all 
other  respects  it  must  be  affirmed. 


WALKE  v.  McGEHEE. 

I.  In  proceedings  by  garnishee  process,  it  seems  such  demands  only  can  be' 
condemned,  as  would  entitle  the  attachment  or  judgment  debtor  to  recov- 
er in  debt,  or  indebitatus  assumpsit. 

i.  A  promise  to  divide  the  rent  of  certain  land  for  the  year  1843,  and  until 
the  determination  of  a  named' suit,  induced  by  the  undertaking  of  the  pro- 
misee to  produce  evidence  on  the  trial  of  a  suit  in  chancery,  showing  lie 
failure  of  consideration  of  certain  notes,  will  enq.ble  the  promisee  to  main- 
tain indebitatus  assumpsit  on  showing  the  receipt  of  notes. 

3.  In  a  suit  against  the  promisor  in  such  a  contract,  it  is  not  incumbent  on 
the  plaintiifto  show  any  performance  of  his  undertaking,  the  promise  to 

'  perform  being  a  sufficient  consideration  to  sustain  the  cotnract 
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^'liV'rit  of  Error  to  the  Circuit  Court  of  Perry.  '* 

MoGehee  was  summoned  as  garnishee,  as  the  debtor  of 
one  Falls,  at  the  suit  of  Walke;  and  having  denied  any  in- 
debtedness, the  plaintiff  made  the  requisite  oath  to  contest 
this  fact,  and  afterwards  an  issue  was  made  between  these 
parti^,  in  which  the  plaintiff  asserted  that  McGehee,  at  the 
time  of  the  service  of  garnishment  was  indebted  to  Falls. 

At  the  trial,  the  plaintiff  proved  an  instrument,  signed  by 
both  Falls  and  McGehee,  in  these  terms :  "  The  rent  of  the 
f  Inker  place,  in  the  tract  of  land  sold  by  the  marshall,  as  the 
property  of  John  Falls,  is  to  be  equally  divided  between  said 
McGehee  and  Falls,  for  the  year  1843,  and  until  a  Suit  in 
chancery,  Weissinger,  6cc.  v.  said  Falls,  is  determined.  At- 
torney's fee  to  be  paid  out  of  rent.  June  22,  1842."  The 
proof  in  regard  to  the  consideration  of  this  instrument  was 
this:  McGehee  had  purchased  land  of  Falls,  upon  which, 
as  was  afterwsu-ds  ascertained,  there  was  a  lien  by  an  unsat- 
isfied judgment  against  Falls.  Falls  had  given  a  mortgage 
to  one  Gorman  on  the  tract  of  land  mentioned  in  the  instru- 
ment as  the  Fluker  tract,  to  secure  notes  for  about  $6,000, 
and  was  in  possession  of  said  tract,  holding  and  owning  the 
equity  of  redemption.  The  execution  on  the  outstanding 
judgment  against  Falls,  was  levied  on  the  Fluker  tract,  and 
Falls'  equity  of  redemption  sold.  McGehee  became  the  pur- 
chaser, bidding  the  Amount  for  which  the  judgment  was  a 
lien  on  the  land  by  him  before  bought  from  Falls.  After,  or 
about  this  time,  Weissinger,  as  the  executor  of  Gorman,  filed 
his  bill  in  chancery  to  foreclose  the  mortgage  on  the  Flukei: 
tract,  and  in  a  conversation  between  McGehfee  and  Falls  a- 
bout  said  suit.  Falls  professed  to  be  able  to  produce  evidence 
showing  the  consideration  of  the  notes  for  which  the  mort- 
^aj^e  was  given,  had  failed  to  a  considerable  amount,  say 
nearly  one  half,  and  undertook  to  do  so  on  said  trial  in  chan- 
cery. This  wg^  the  consideration  and  inducement  with  Mc- 
Gehee for  executing  the  instrument  above  stated.  There 
was  proof  that  McGehee  had  received  and  enjoyed  the  rents 
of  the  Fluker  tract  for  the  year  1843,  and  up  to  the  time  of 
trial,  and  that  the  same  was  of  the  yearly  value  of  from 
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three  to  $600.  There  was  proof  that  a  suit  in  ch^cery 
was  brought  by  Weissinger  against  Pall?,  to  foreclose  the 
mortgage,  and  that  the  answer  was  filed,  and  the  suit  then 
pending  undetermined.  There  was  no  proof  that  any  evi- 
dence had  been  produced  by  Falls,  tending  to  show  a  fail- 
ure of  consideration  for  the  notes  for  which  the  mortgage 
was  given. 

The  court  was  requested  by  the  plaintiff  to  instruct  the 
jury  that  McGehee  W£is  indebted  to  Falls  for  one  half  the 
rent  of  the  Fluker  tract,  (deducting  his  part  of  an  attorney's 
fee,)  from  the  year  1843,  and  including  that  year,  on  the 
face  of  the  instrument  itself,  and  without  showing  a  previous 
performance  of  his  undertaking,  to  ptoduce  testimony,  &.c. 
and  they  should  find  the  issue  for  the  plaintiff.  This  the 
court  refused,  and  instructed  the  jury,  that  unless  Falls  had 
produced  proof  of  performance,.  McGehee  was  not  indebted. 

The  plaintiff  excepted,  and  assigns  that  the  court  erred  in 
refusing  the  charge  requested. 

Johns,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  promise  of  Falls  was  a  sufficient  considera- 
tion to  support  the  promise  by  McGehee,  and  in  such  cases 
it  is  unnecessary  to  aver,  or  prove  performance.  {Story  on 
Con.  §197  ;  Briggs  v.  Tillotson,  8  John.  306  ;  Hob.  88,  b.,- 
1  Saund.  320,  note  1.] 

2.  If  the  contract  of  McGehee  is  dependent,  yet  a  defence 
having  been  entered,  and  he  having  received  a  benefit,  will 
not  be  permitted  against  a  Creditor  to  claim  performance  as  a 
condition  precedent.     [Bell  v.  Perrine,  10  Wend.  219.J 

^E.  W.  Peck,  contra,  argued — 

1.  The  agreement,  connected  with  the  evidence  of  Lee, 
shows  that  the  relation  of  debtor  and  creditor  did  not  exist 
between  Falls  and  the  defendant  in  error,  and  consequently 
whatever  may  have  been  the  rights  of  the  respective  parties 
to  it,  there  was  no  ground  to  condemn  McGehee  as  Falls' 
dfebtor. 

2.  Frills,  if  he  had  any  remedy  on  this  agreement,  would 
have  had  to  declare  upon  it  specially,  setting  out  the  ronsid- 
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eration,  and  averring  that  he|had  performed,  or  was  ready  to 
perform,  his  part,  &c.,  that  is,  that  he  was  able  to,  and  had, 
or  was  ready  to  produce  the  evidence,  <^c.  If  so,  then  the 
creditor  of  Falls  cannot  reach  McGehee  by  garnishment. 

GOLDTHWAITE,  J.— 1.  We  are  inclined  to  think  that 
a  demeind  against  a  garnishee  can  be  subjected  to  process  of 
attachment  only  when  a  debt  is  actually  existing.  Our  stat- 
utes, when  they  speak  of  indebtedness  to  the  defendant  in 
attachment  or  judgment,  refer  to  such  indebtedness  ag  would 
enable  the  creditor  himself  to  maintain  either  debt  or  indehi- 
talis  assumpsit;  but  it  is  unnecessary  now  to  determine  this 
point  here,  as  we  consider  the  garnishee  thus  liable  in  this  in- 
stance. 

2.  Although  the  case  was  not  put  to  the  jury  on  this  point, 
yet  it  is  certain  we  shall  advance  considerably  towards  a  con- 
clusion upon  the  merits,  by  ascertaining  whether  the  contract 
proved,  would  warrant  Falls  in  pursuing  McGehee  by  either 
of  tliese  forms  of  action.  Assuming  that  the  written  instru- 
ment cannot  be  considered  as  a  written  promise  to  pay  a  debt 
or  perform  a  duty,  within  the  terms  of  our  statute,  so  as  by 
itself  to  import  a  consideration,  it  becomes  necessary  to  ascer- 
tain if  one  is  proved.  It  appears,  then,  that  Falls  undertook 
on  the  trial  of  a  named  chancery  suit,  to  produce  evidence 
showing  the  consideration  of  certain  notes  had  failed  to  a 
considerable  amount.  If  this  consideration  was  incorporated 
in  the  writing,  its  form  would  then  be,  that  in  consideration 
that  Falls  would  produce,  or  had  promised  to  produce  such 
evidence,  it  was  agreed  by  McGehee  that  the  rents  of  the 
Fluker  place  were  to  be  equally  divided  between  them  for 
the  year  1843,  and  until  the  particular  suit  was  determined. 
The  contract  in  this  form  would  be  one  by  which  McGehee 
undertook  to  divide  the  rents  with  Falls  until  the  determina- 
tion of  the  suit,  and  there  would  be  no  term  in  it  from  which 
the  intention  could  be  inferred  that  nothing  was  to  be  paid 
until  the  evidence  was  produced.  It  seems  to  differ  in  no  re- 
spect from  any  other  engagement  in  which  one  party  promises 
to  pay  a  sum  of  money  on  a  day  certain  in  consideration  of 
a  promise  to  him  to  perform-  some  duty  at  a  future  day, 
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The  matter  which  McGeheo  undertook  to  pewfornr- Val  the 
dividing  of  the  rents  as  soon  as  received,  and  as  tKis-was  ca- 
pable of  being  reduced  to  a  sum  in  numero,  it  follows  that 
indebitatis  assumpsit  might  be  maintained  by  Falls,  if  the 
rents  were  received  in  money.  If  in  point  of  fact  the  land 
was  not  rented,  but  merely  occupied  by  McGeheey-it  is  possi- 
ble a  different  question  would  arise. 

3.  Having  ascertained,  then,  that  Falls,  the  dp^btor,  could 
maintain  indebitatis  assumpsit  on  this  contract,  w§,sliall  pro- 
ceed to  ascertain  when  the  right  to  bring  this-action  accrued, 
or  might  accrue.  The  circuit  court  considered  the  right  de- 
pendent orvthe  production  of  the  evidence,  but  in  our  jiii^r 
ment,  the  contract  is  one  which  bound  McGehee  to  divide 
the  rents  when  received,  and  bound  Falls  to  prddiice  the  ev- 
idence at  the  trial.  In  speaking  of  executory  considerations, 
it  is  said  the  consideration,  and  the  promise  of  the  defendant, 
are  two  distinct  things,  and  in  order  to  show  that  the  plain- 
tiff possesses  a  right  of  action,  it  is  in  general  necessary  to 
aver  the  performance  of  the  consideration  on  his  part :  but  in 
cases  of  mutual  promises,  it  is  not  always  necessary  to  aver 
performance  of  the  thing  stipulated  to  be  done — the'  plain- 
tiff's agreement  to  perform  being  a  sufficient  consideration — 
unless  the  performance  of  one  act  be  the  consideration  of 
the  performance  of  the  other.  [Chitty  on  Plead.  324-5.]  If 
the  rule  was  otherwise,  it  would  be  impossible  to  make  a 
valid  contract  to  pay  money  presently  in  consideration  of  a 
duty  to  be  afterwards  performed.  ■"." 

It  has  been  urged,  is  McGehee  bound  at  all  events  to  pay 
for  services  which  cannot  or  may  not  hereafter  be  perforriied  ? 
If  it  is  entipely  out  of  the  power  of  Falls  to  prove  what  he 
undertook  to  show  at  the  trial,  as  probably  would  be  the  case 
if  the  consideration  had  not  failed,  we  perceive  no  greater 
difficulty  in  making  the  defence  than  there. would  be  in  any 
other  case  of  false  representation  ;  and  if  he  is  not  able  to 
perform  his  contract  from-any  other  cause,  it  is  no  more  than 
the  ordinary  case  of  default,  which  the  party  might  have, 
but  has  not  guarded  against. 

Taking  the  contract  in  connection  with  the  circumstances 
and  consideration  which  led  to  it,  we  think  the  intention  of 
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the  ^rties  is  manifest,  that  the  rents  were  divisible  as  soon 
as  received,  and  in  this  view,  the  charge  of  the  court  belo^ 
is  erroneous. 

Judgment  reversed  and  cause  remanded.  ^ 


PEARSON,  ET  AL.  V.  GAYLE. 

1.  The  right  conferred  on  tlie  bank,  of  suing  out  an  attachment  in  the  county 
of  its  location,  is  a  privilege  conferred  on  it,  and  does  not  abridge  the  pow- 
er it  previously  possessed,  of  suing  out  attachments  in  the  county  of  the 
residence  of  the  defendant 

2.  When  the  clerk,  pursuant  to  an  order  of  the  court,  that  a  bond  to  be  ap- 
proved by  him  should  be  filed  within  ninety  days,  receives  a  bond  within 
the  time,  and  endorses  it,  JUed  in  office,  he  cannot  afterwards  be  permitted 
to  testify,  that  he  did  not  approve  or  disapprove  it. 

3.  It  is  no  defence  at  law,  either  partial  or  total,  that  the  creditor  at  the  in- 
stance of  the  surety,  agreed  to  file  the  note  in  the  clerk's  office  for  a  divi- 
dend, the  principal  being  dead,  and  insolvent,  and  that  for  want  of  the  ne- 
cessary affidavit,  it  was  rejected  by  the  orphans'  court  If  the  party  has 
any  redress,  it  must  be  by  action,  to  recover  damages  for  the  misfeasance. 
Whether  a  court  of  equity  would  afford  redress — ^uere'} 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

Assumpsit  by  the  defendant,  against  the  plaintiff  in  error. 
After  the  return  of  the  writ,  the  plaintiff,  by  his  f^ent,  made 
oath,  that  the  defendant  was  about  to  remove  his  property 
out  of  the  State,  and  prayed  an  ancillary  attachment,  which 
issued  and  was  levied  on  some  slaves. 

The  defendant  moved  the  court  to  quash  the  attachment, 
and  set  aside  the  levy  for  errors  appafent  on  the  attachment,  and 
because  no  bond  had  been  given.  The  court  made  an  order 
quashing  the  attachment,  and  setting  aside  the  levy,  unless 
^within  ninety  days  from  that  day,  the  plaintiff  should  exe- 
,cute  a  sufficient  bond,  to  be  taken  and  approved  by  the 
.clerk. 
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At  the  succeeding  term,  a  motion  was  made  to  quash  the 
attachment  for  a  failure  to  comply  with  the  terms. 

The  facts  are,  that  within  the  time  limited  by  the  order, 
the  attorney  of  the  plaintiff,  received  by  mail  froni  Mobile  a 
bond  purporting  to  be  under  the  seal  of  the  bank,  with  secu- 
rity, which  he  handed  to  the  deputy  of  the  clerk,  the  princi- 
pal being  absent,  who,  without  inquiry  or  approval  of  the 
bond,  filed  it,  making  an  indorsement  thereon,  filed  in  office, 
25th  May,  1846.  The  deputy  knew  what  the  bond  was, 
and  its  object.  Another  bond  was  also  filed,  after  the  mo- 
tion was  made,  the  particulars  of  which  need  not  be  stated. 
The  court  refused  to  quash  the  attachment. 

The  case  was  then  submitted  to  the  court,  upon  the  fol- 
lowing agreed  facts : 

On  the  8th  March,  1845,  the  estate  of  Eli  Shortridge,  the 
principal  in  the  note  now  in  suit,  was  reported  insolvent -to 
the  orphans'  court,  and  on  the  1st  April,  1845,  duly  declared 
insolvent.  About  the  20th  June,  1845,  according  to  the  no- 
tice and  request  of  the  defendant,  who  was  a  surety  on  the 
note,  it  was  filed  in  the  office  of  the  clerk  of  the  orphans' 
court  by  the  plaintiff.  On  the  16th  July,  184^,  the  defend- 
ant paid  $262  50  on  the  note,  and  on  the  13th  February, 
1846,  the  orphans'  court  proceeded  to  make  a  final  settle- 
ment of  the,  estate,  and  upon  the  objection  of  the  administra^ 
tor,  the  note  was  rejected  by  the  court,  for  want  of  an  affi- 
davit, such  as  the  statute  requires,  and  denied  any  participa- 
tion in  the  assets  of  the  estate.  It  was  agreed,  that  if,  upon 
this  state  of  facts,  the  defendant  was  entitled  to  make  a  de- 
fence against  the  note,  either  in  whole  or  to  a  part,  only,  judg- 
ment should  be  so  rendered  in  his  favor,  otherwise  in  favor 
of  the  plaintiff. 

Thereupon  the  court  decided  that  these  facts  were  not  any 
defence  to  the  action,  either  total  or  partial,  and  rendered 
judgment  for  the  amount  of  the  note.  This  is  now  assigned 
as  error.  '  ,  . 

S.  F.  Rice,  for  plaintiff  in  error,  moved  this  court  for  a 
rule  upon  the  judge  of  the  circuit  court,  to  show  cause  why 
the  attachment  should  not  be  quashed,  which  being  refused^ 
he  then  argued  the  merits. 
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L^E.  Parsoi^s,  contra. 

ORMOND,  J. — It  is  contended,  that  the  law  authorizing 
the  banks*  to  sue  out  attachments,  returnable  into  the  coun- 
ties in  which  they  are  located,  (Clay's  Dig,  64,)  does  not  au- 
thorize them  fQ^ue  out  an  attachment  returnable  to  the  county 
of  the  defendant's  residence,  when  the  suit  is  there  com- 
menced., :  We  consider  this  construction  of  the  law  wholly 
untenable..  The  right  of  the  bank  to  sue  inthecounty  of  its 
locatjoifil,'  is*a-  privilege  conferred  on  the  bank,  but  by  no  rule 
of  consttdction  can  this  deprive  the  bank  of  its  right  to  sue 
the  defendant  in  the  county  of  his  residence,  either  by  at- 
;(ac^HiiBnt}  or  in  the  ordinary  mode  ;  to  hold  otherwise,  would 
be  to  convert  what  was  intended  as  a  privilege  into  a  restric- 
tion. It  was  not  intended  by  this  act  to  abridge  any  of  the 
privileges  before  conferred  on  the  bank,  but  merely  to  add 
another,  the  right  to  sue  out  an  attachment  returnable  to  the 
county  of  its  location. 

We  dismiss  all  the  argument  in  relation  to  the  constitution- 
ality of  the  act  authorizing  the  bank  to  sue  out  attachments, 
without  executing  a  bond,  and  to  the  sufficiency  of  the  last 
bond  executed,  because  there  was  a  literal  compliance  with 
the  order  of  the  court  requiring  a  bond  to  be  filed,  within 
ninety  days.  The  position,  that  the  clerk,  though  he  re- 
ceived the  bond,  filed  and  indorsed  it,  may  still  be  permitted 
to  testify  that  he  never  approved  it,  cannot  be  admitted.  By 
receiving  it,  and  filing  and  indorsing  that  fact  upon  the  bond, 
he  is  estopped  from  denying  that  he  approved  it.  His  appro- 
bation is  a  mental  act,  which  can  only  be  manifested  by  the 
reception,  and  filing  of  the  bond,  as  his  diapprobation  would 
be  by  his  refusal  to  receive  and  file  it.  This  is  quite  too 
clear  a  proposition  to  require  further  illustration.  This  point 
was  in  effect  decided  in  McClure  v.  Colclough,  5  Ala.  R.  65. 
The  rule  for  a  mandamus  must  be  denied. 

We  proceed  to  the  consideration  of  the  merits  of  the  case. 
The  discharge  of  the  surety  from  liability  to  the  creditor,  up- 
on the  note  in  this  case,  is  claimed,  because  the  bank  did  not 
at  the  request  of  the  surety,  file  the  claim  in  the  orphans' 
court,  with  the  necessary  affidavit,  so  as  to  entitle  the  credi- 
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tor  to  a  pro  rata  dividend  upon  the  note,  but  that  on  the 
contrary,  for  the  want  of  this  affidavit,  the  claim  was  re- 
jected. 

,  To  a  proper  understanding  of  this  question,  it  is  necessary 
to  inquire,  what  were  the  respective  rights  of  the  creditor, 
and  the  surety^  upon  the  estate  of  the  principal  debtor  being 
declared  insolvent.  The  creditor,  as  is  admitted,  was  binder 
no  obligation  to  make  presentment  of  the  claim  to  the  or- 
phans' court,  and  if  the  surety  desired  to  come  in  as  a  credi- 
tor of  the  estate,  he  should  have  discharged  the  debt  and 
presented  hisclaim.  It  follows,  therefore,  that  the  act  of  the 
creditor,  in  presenting  the  claim,  was  for  the  benefit  of  the 
surety,  arid  his  agreement  to  do  so,  if  in  fact  there  was  an  a- 
greement,  was  without  consideration. 

But' it  is  strenuously  urged,  that  if  the  creditor  omits  to  do 
an  act  wh^n  required  by  the  surety,  which  duty  enjoins  hiin 
to  do,  and  the  omission  is  injurious  to  the  surety,  he  is  dis- 
charged. Conceding  this  to  be  the  law,  it  does  not^establish 
that  the  surety  is  discharged  in  this  case.  Here  he  h?id  no 
right  to  call  on  the  creditor  to. prosecute  this  claim  on  the  in^ 
solvent  estate ;  the  refusal,  or  omission,  therefore,  could  not 
have  been  a  violation  of  any  duty,  and  if  the  omission  is  in- 
jurious to  the  surety,  it  is  an  injury  for  which  the  law  can 
afford  him  no  redress.  ^ 

It  is  also  urged,  that  although  the  act  of  filing  the  claim 
by  the  bank  was  gratuitous,  and  such  as  it  could  not  have 
been  required  to  do,  yet,  having  undertaken  to  do  the  act, 
and  having  done  it  in  suph  a  manner,  that  an  injury  has 
thereby  accrued  to  the  surety,  the  loss  must  fall  on  the  bank. 
A  party  may  doubtless  be  responsible  for  a  loss,  occasioned 
by  an  act  don^  gratuitously,  at  the  reques,t  of  another,  but 
the  only  means  by  which  the  injured  party  could  obtain  re- 
dress, would  be  by  an  an  action  for  the  misfeasance.  This 
right  of  action,  certainly  could  not  be  set  up  to  defeat  an  ac- 
tion upon  another  contract.  As  the  breach  of  one  contract, 
could  not  be  pleaded  in  bar  of  a  suit  upon  another  contract, 
neither  could  the  damage  sustained  by  such  breach  be  set  up 
as  a  partial  defence  in  the-  nature  of  a  set  off,  for  the  obvi- 
ous resison,  that  the  damage  is  unliquidated,  and  could  qu- 
ly  be  ascertained  by  a  suit  for  the  breach  of  such  contract. 
36 
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It  was  also  supposed  in  argument,  that  the  omission  on 
the  part  of  the  bank  to  file  the  affidavit,  and  the  consequent 
rejection  of  the  claim  by  th?  orphans'  court,  will  discharge 
the  surety,  because  no  action  can  be  maintained  against  the 
adpiinistrator  of  an  insolvent  estate.  It  is  certainly  true, 
that  from  the  accessorial  character  of  the  contract  of  surety- 
ship, when  the  right  of  the  creditor  is  gone  to  enforce  the 
debt  against  the  principal,  he  cannot  coerce  payment  from 
the  surety.  But  this  rule  only  applies,  where  the  right  has 
been  extinguished  by  the  act  of  the  creditor,  not  when  it 
occurs  by  operation  of  law,  as  in  a  discharge  in  bankruptcy. 
The  assumption  of  the  argument,  that  this  result  ^as  been 
produced  by  the  act  of  the  bank,  is  Without  foundation,  as 
the  inability  to  sue  the  administrator  would  have  been  pre- 
cisely the  same,  if  the  affidavit  had  been  filed,  and  a  dividend 
declared.  - 

It  is  said,  however,  that  where  the  creditor  does,  or  omits 
to  do  an  act,  injurious  to  the  surety,  the  surety  is  discharged, 
without  regard  to  the  extent  of  the  loss.  This  is  true  dnly 
of  acts  done  by  the  creditor,  as  where  the  time  of  payment  is 
delayed  by  a  contract  between  the  creditor  and  debtor,  with- 
out the  consent  of  the  surety ;  in  such  a  case  the  surety  is 
absolved,  because  of  the  change  in  the  contract,  and  it  is  un- 
important to  what  extent  he  is  injured  by  it,  or  whether  he 
is  injured  at  all.  Our  books  are  full  of  illustrations  of  this 
principle.  An  omission  to  act  by  the  creditor,  as  it  cannot 
alter  the  original  contract,  is  attended  by  different  results. 
Mere  passiveness  on  the  part  of  the  creditor,  has  never  been 
held  to  affect  his  right  to  proceed  afterwards  against  the  sure- 
ty. The  only  duty  which  the  surety  can  require  the  credi- 
tor to  perform,  at  common  law,  is  to  sue  the  principal  debtor, 
"but  his  omission  to  bring  the  suit,  does  not  necessarily  dis- 
charge the  surety.  To  produce  this  result  there  must  be  a 
a  loss  consequent  on  the  omission  of  the  creditor.  This  is 
the  duty  referred  to  in  the  case  of  King  v.  Baldwin,  17  John. 
384,  the  omission  of  which,  when  required  by  the  surety, 
would,  if  injurious  to  the  surety,  be  a  discharge  of  his  liabili- 
ty. If  there  was  an  omission  of  duty  here,  by  the  neglect 
of  the  bank  to  file  the  affidavit,  upon  the  request  of  the  sure- 
ty, the  latter  would  not,  as  contended,  be  discharged  from 
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liability  for  the  entire  debt,  as  a  consequence  of  the  omission, 
but  only  to  the  extent  of  the  injnry  sustained  by  the  surety, 
from  such  omission.  But  it  hajs  been  shown,  and  indeed  is 
admitted  that  this  was  a  duty  which  the  surety  had  no  right 
to  call  on  the  creditor  to  perform,  the  doctrine  therefore  reli- 
ed on,  has  no  application  to  the  case.  If  it  be  conceded, 
that  the  surety  has  been  injured  by  the  omission  of  the  bank, 
and  that  he  has  a  right  to  demand  redress,  it  will  not  in  the 
slightest  degree  affect  the  right  of  the  bank  to  recover  on  this 
^i'^ontract. 

The  rights  of  sureties  are  now  well  settled,  both  in  this 
court  and  elsewhere,  and  rest  upon  clear,  intelligible,  and 
well  established  principles,  deduced  from  the  rights  and  ob- 
ligations of  the  parties  to  the  contract.  The  doctrine  con- 
tended for,  would  be  a  most  alarming  innovation  of  the  set- 
tled doctrine,  and  cannot  receive  our  sanction. 

To  prevent  misapprehension,  it  may  be  proper  to  say,  that 
nothing  said  in  this  case  is  intended  to  forestall  an  examina- 
tion in  a  court  of  chancery  of  the  facts,  in  such  a  case  as  the 
present.  That  question  not  being  now  before  the  court,,  it 
would  be  improper  to  make  an  intimation  either  way. 

Let  the  judgment  be  affirmed. 


THE    BRANCH    OF  THE    BANK   OF  THE  STA^E 
OF  ALABAMA,  AT  DECATUR,  v.  RHODES. 

1.  In  a  suit  commenced  by  notice  and  motion  at  the  instance  of  the  bank 
against  the  second  indorser  of  a  bill  drawn  in  Alabama  on  a  firm  in  New 
Orleans — on  a  trial  before  the  jury,  the  plaintiff  offered  the  protest  of  a  bill 
agreeing  in  all  respects  with  that  described  in  the  notice,  and  then  pro- 
duced by  hira,  save  only,  that  the  bill  described  in  the  protest,  and  copied 
thereon,  purported  to  be  addressed  to  "Gamble  &  Murrah,"  and  the  ori- 
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'^albifl  wtAikddressed  to  Gamble  &  Murray:  Hdd,  that  althoU^'thfe 
protest,  unaided  by  other  testimony,  may  he  insufficient,  yet  it  should  be 
admitted  that  the  plaintiff  may  show  some  or  all  of  the  following  facts,  or 
othej8  ^f  a  kindred  import,  viz.,  that  "Murrah"wa8  pronounced  "Mur- 

;.^y;"  thfit  there  was  np  such  house  in  New  Orleans  as  the  address  of  the 
,  hill  indicated;  that  •'  Gamble  &  Murrah"  were  the  factors  or  correspond- 
ents of  the  drawer  in  that  city;  that  he  was  in  the  habit  of  drawing  on 
ftem ;  that  "  Murrah"  was  sometimes  written  "  Murray"  by  persons  who 
Were  not  accurate  spellers.  Such  evidence  would  have  supplied  the  de- 
fects of,the  protest,  and  show  that  was  intended  to  apply  to  the  bill  sued  on. 

Writ  of  Error  to  the  Circuit  Court  of 

This  was  a  proceeding  by-  notice  and  motion  under  the 
statute,  at  the  suit  of  the  plaintiff,  against  the  defendant  as 
the  second  indorser  of  a  bill  .drawn  in  this  State  and  payable 
in  New  Orleans.  The  cause  was  tried  upon  the  plea  of  non 
assumpsit,  a  verdict  returned  for  the  defendant,  and  judg- 
ment rendered  thereon.  On  the  trial,  the  plaintiff  offered  as 
evidence  the  protest  of  a  bill  of  exchange  agreeing  in  all  re- 
spects with  that  described  in  the  notice  and  then  produced 
by  him,  save  only,  that  the  bill  described  in  the  protest  and 
copied  thereon  purported  to  be  addressed  to  "Ganible  &. 
MurrEih,"  and  the  original  was  addressed  to. "  Gamble  &  Mur- 
ray;" upon  motion  of  the  defendant,  this  paper  was  excluded 
from  the  jury,  and  the  plaintiff  excepted. 

S.  Parsons,  for  the  plaintiff  in  error,  insisted  that  the  dis- 
crepancy between  the  protest  and  the  bill  was  not  such  as  to 
warrant  the  rejection  of  the  latter.  It  is  not  necessary  that 
the  protest  should  state  the  names  of  the  parties  litevally. 
The  change  of  one  or  more  letters,  if  the  pronunciation  is  not 
affected,  is  not  material.  It  cannot  be  assumed  that  ^'  Mur- 
rah" is  not  pronounced  "  Murray."  The  letter  h  may  be  si- 
lent or  sounded  long  ;  if  so,  the  so.und  is  identical.  [Minor's 
Rep.  197.]  • 

L.  P.  Walker,  for  the  defendant.  The  protest  certifies 
that  the  bill  indorsed  thereon  is  a  true  copy  of  that  which 
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the  notary  was  required  to  present  to  the  drawees  for  accep- 
tance, and  the  bill  produced  varying  from  it,  the  presumption 
cannot  be  indulged  that  the  protest  applies  to  it.  [C\stfh 
Dig.  380;. 7  Ala.  Rep.  108;  3- Phil.  E\r.  C.  &  H's  Notes, 
1052.]  The  bill  must  be  copied  upon  the  protest  literally, 
and  the  mistake  in  a  name  of  a.  single  letter  Avill  be  a-fsEtal 
variance,  although  the  sound  of  the  rtame  i-s- not  changed. 
[4  Phil.  Ev.  C.  Sr  H.  ed.  and  Notes,  4-7.]  But  if  it  be  com- 
petent to  describe  the  bill  according  to  its  legal  eflfect,, the, de- 
scription must  be  such  as  to  show  its  identity.  [2  Phil.  Ev. 
C.  (f  H's  Notes,  250  ;  4  Ala.  Rep.  184.]  .  "  Sound,  which '  is 
the  substance  of  a  name,"  is  not  preserved  in  the  protests— 
the  difference  in  the' spelling  alters  the  sound,  and  conse- 
quently makes /a  difterent  name.  [7  Am:  Com.  Law  Cas.  56, 
and  Note;  3Pet.  Dig.  78;  ^  Phil.  JEv.  G,- <fc  H'sNxJtes,  520; 
4  Id.  7;  see  Minor's  Rep.  197.]  The  court  cannot  know 
that  "  Gamble  &  Murray"  were  intended  for  "Gamble  & 
Murrah,"  and  that  they  are  not  distinct  firms,  It  was  com- 
petent for  the  notary  to  explain  or  contradict  his  protest,  and 
the  failure  to  adduce  his  evidenpe  turns  every  doybt  against 
the  plaintiff.  [7  Ala.  Rep.  108|  9  Ala.  Rep. . 631 ;  2  Phil. 
Ev.  C.  ^^  H's  Notes,  293 ;  2  U.  S.  Dig.  61,  §  3.]'  :      ' 

COLLIER,  C  J.^ — It  is  conceded  that  the  praper  oh  whiiih 
the  defendant  is  sought,  to  be  charged  as  an  indorser,  is-  a 
foreign  bill;  consequently,  it  devolved  upon  the  plaintiff  to 
show  that  it  had  been  duly  protested.  A  protest  is  said  to 
be  a  solemn  declaration  on  behalf  of  the  holder  against  "any 
loss  to  be  sustained  by  the  non-acceptance,  or  the  non-pay- 
ment of  the  bill,  as  the  case  maybe,  "It  is  highly inipor- 
tant,  even  if  it  be  not  absolutely  essential,  in  all  cases,  that  a 
copy  of  the  bill  should  be  prefixed  to  all  protests,  with  the 
in(Jorsements  thereoH,  verbatim,  whenever  practical|le,  and 
that  the  reasons  given  by  the  drawee  for  non-acceptance  or 
non-payment,  should  also  be  stated  in  the  protest."  [Story 
on  Bills,  §  276.]  Chitty,  in  his  treatise  on  Bills,  (9  Am.  ed. 
363)  remarks:  "A  copy  of  the  biH  should,  it  is  said,  be  pre- 
fixed to  all  protests,  with  the  indorsements  transcribed  verba- 
tim, and  with  an  account  of  the  reason  given' by  the  party 
why  he  does  not  honor  the  biU;^'     Neither  of  these  learned 
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authors  refer  to  any  adjudged  case ;  but  merely  cite,  Pothier 
de  Change,  i>.  135,  145,  148 ;  Pardessus  Droit  Comm.  Art. 
419 ;  Code  de  Comm.  174. 

In  Bryden  v.  Taylor,  2  Har.  &  J.  Rep.  396,  the  court  con- 
sidered that  the  minutes  of  the  proceedings  of  a  notary  pub- 
lie  were  records  under  the  courtesy  of  nations ;  and  that  a 
copy  under  the  hand  and  official  seal  of  the  notary  was  suffi- 
cient evidence  of  the  protest  of  a  foreign  bill  for  non-accept- 
ance. 

These  citations  we  think  do  not  establish  that  a  protest  is 
so  conclusive  as  evidence,  that  no  extrinsic  proof  is  admissi- 
ble to  aid  it,  or  show  its  adaptation  to  the  bill.  Neither  of 
the  elementary  writers  whose  works  we  have  cited,  inform 
us  what  are  their  opinions  as  to  the  necessity  of  making  a 
copy  of  the  bill  upon  the  protest.  It  is  certainly  the  practice 
to  do  so,  yet  if  the  copy  were  omitted,  and  the  protest  iden- 
tified the  bill  by  a  description  so  minute  as  to  leave  no 
ground  for  mistake,  we  should  be  inclined  to  hesitate  before 
we  would  pronounce. against  it. 

In  Sterry  v.  Robinson,  1  Day's  Rep.  11,  a  bill  of  exchange 
was  addressed  to  Josiah  R.,  meaning  Joshua  R.  The  court 
held  that  the  mistake  in  the  bill  of  the  christian  name  of  the 
drawee,  is  immaterial,  if  the  bill  be  presented  to  the  person 
intended ;  and  the  declaration  might  alledge  the  mistake  and 
due  presentation.  [See  also  Doug.  Rep.  55.]  So  in  Ross, 
etal.  V.  Planters'  Bank,  5  Hump.  Rep.  335,  the  notary  was 
permitted  to  prove  at  the  circuit  that  in  the  copy  of  the  note 
on  the  back  of  the  protest,  he.  made  a  mistake  of  the  date — 
-dating  it  a  year  in  advance  of  the  true  time.  The  notary's 
entry  of  the  protest  read  by  him  to  the  jury,  had  the  correct 
date  of  the  note.  The  supreme  court  of  Tennessee  said, 
"  similar  corrections  of  the  notarial  record,  furnished  as  notice 
to  the  parties,  have  been  often  allowed,  and  are  sanctioned 
by  many  authorities  referred  to  in  the  argument.  The  court 
in  such  cases  taking  care  to  leave  the  question  properly  to 
the  jury  as  to  the  identity  of  the  instrument  mentioned  in  the 
notice  with  that  sued  on,  and  as  to  whether  the  parties,  not- 
withstanding such  mistake,  had  substantial  notice,  as  to  what 
security  it  was  intended  to  fix  their  liability  by  the  notarial 
protest  actually  furnished  them." 
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The  case  of  the  Branch  Bank  at  Decatur  v.  Hodges,  9  AI. 
Rep.  631,  is  unlike  the  present.  There,  the  protest  for  non- 
acceptance  was  unobjectionable,  but  in  the  certificate  that 
notices  were  sent,  the  name  of  the  second  indorser  was  mis- 
taken ;  this  it  was  holden  did  not  vitiate  the  protest ;  and 
even  if  the  mistake  was  in  describing  the  bill,  it  would  not 
avail  the  drawers  in  an  action  against  them.  It  was  also 
held  that  a  protest  for  non-payment,  which  misdescribed  the 
date  of  the  bill,  was  inadmissible. 

Conceding  that  a  copy  of  the  bill  should  accompany  and 
make  part  of  the  protest,  yet  a  mere  literal  variance  in  the 
spelling  of  a  word,  as  ahhy  for  abbey,  undertood  for  under- 
stood, or  a  similar  slip  of  the  pen,  not  changing  the  word  to 
one  of  different  signification,  will  be  overlooked,  [3  Stark. 
Ev.  1587;  Alebery  v.  Walby,  1  Stra.  Rep.  229.]  So,  the 
mis-spelling  of  the  name  of  an  individual  will  not  vitiate,  if 
the  sound  be  not  changed ;  as  where  one  is  Segrave  and  the 
other  >S'ea^at;e.     [2  Stra.  Rep.  889.] 

In  the  case  at  bar  the  notary  should  have  alledged  the  pre- 
sentment of  the  bill  to  "  Gamble  ^  Murrah,"  if  this  was  the 
name  of  the  firm  who  were  intended  as  the  drawees,  but  he 
should  have  copied  it  literally.  Yet  a  departure  in  this  re- 
spect we  cannot  think  would  be  always  fatal.  It  may  be 
that  bills  are  not  always  legibly  written,  and  all  notaries  are 
not  competent  to  make  a  fac  simile  ;  if  trivial  mistakes  in  a 
word  or  a  name  were  allowed  to  exclude  a  protest,  injustice 
would  not  unfrequently  result. 

There  are  numerous  cases  in  which  it  has  been  allowed  to 
look  out  of  the  instrument  to  the  circumstances  to  which  its 
terms  either  expressly  or  tacitly  refer,  or  which  attend  its  ex- . 
ecution.  [3  Phil.  Ev.  C.  &  H's  Notes,  1406-7,  et  post.]  So 
it  is  well  settled  that  a  devise,  bequest,  or  grant,  shall  not 
fail,  or  vest  in  an  improper  person,  in  consequence  of  a  mis- 
nomer of  the  party  intended  to  take,  where  the  intention  of 
the  testator,  or  grantor,  is  expressed  in  the  instrument.  For 
the  purpose  of  effectuating  that  intention,  parol  evidence  is 
received.  [3  Phil.  Ev.  1368  to  1376.]  The  decisions  upon 
this  point  are  sustained  by  the  maxim,  falsa  demonstratio 
non  nocet. 

If  h,  in  the  name  of  Murrah  be  sounded,   then  it  is  not 
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idevi  sonans  with  Murray]  but  if  it  be  silent,  then  the"  pro- 
nunciation is  the  same.  Perhaps  it  would  be  too  much  to 
'assume  the  indfentity  of  the  names,  yet  we  cannot  avoid'the 
conclusion,  that  extrinsic  proof  is  admissible  to  explicate  the 
matter.  The  dissimilarity  of  the  nfone  is  not  such  as  to  make 
it  a  legal  conclusion  it  is  not  a  case  of  mis-spelling.  It  may 
be,  that  the  bill  was  intended  to  be  drawn  on  "  Gamble  & 
Murrah,"  whose  names  are  really  pronounced  "Gamble  & 
Murray."  If  so,  does  not  the  <;as^  cited  from  Day's  Reports 
show,  that  the  presentment  should  have  been  made  to  these 
drawees  ?.  Here  the  suit  was  commenced  by  notice,  and  a 
motion  consequent  upon  it,  so  that  the  plaintiff  could  not  al- 
ledge  npon  the  record  the  mistake  in  the  address  of  the  bill, 
yet  it  was  competent  for  him  to  prove,  what  was  necessary 
to  havealledged  and  proved  if  suit  had  been  brought  in  the 
ordinary  manner,  and  a  declaration  filed  in  the  usual  form. 

The  resemblance  of  the  names  of  the  drawees,  as  written 
upon  the  face  of  the  bjll,  and  in  the  protest,  is  such,  that  it 
cannot  be, assurhed,  that  the  bill  produced  by  the  plaintiffs  is 
not  the  one  to  which  the  protest  was  intended  to  apply ;  es- 
pecially, as  in  all  other  respects  there  is  a  literal  agreement. 
So  that,  althoiigh  the  protest,  unaided  by  other  testimony, 
may  have  been  insufficient,  yet  the  court  should  not  have  re- 
jected it  as  altogether  irrelevant.  Upon  its  being  admitted, 
the  plaintiff  might  have  shown,  that  '  Murrah'  was  pronounc- 
ed as  'Murray;'  that  there  was  no  such  house  in  New  Or- 
leans as  the  address  of  the  bill  indicated  ;  that  '  Gamble  & 
Murrah'  were  the  factors,  of  correspondents  of  the  drawer  in 
that  city  ;  that  he  was  in  the  habit  of  drawing  on  them  ;  that 
*  Murrah'  was  sometimes  written  'Murray,'  by  persons  who 
were  not  accurate  spellers,  &c.  Snch  proof  would  of  course 
follow,  and  could  not  precede  the  introduction  of  the  protest; 
and  as  it  would  be  addressed  to  the  jury,  the  court  should 
have  admitted  the  protest,  that  the  plaintiff  might,  if  pra(?ti- 
cable,  have  supplied  its  defects.     [1  Ala.  R.  83.J 

What  we  have  said,  will  sufficiently  show  the  error  of  the 
ruling  of  the  circuit  court.  Its  judgment  is  therefore  revers- 
ed, and  the  cause  remanded. 
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'    MORGAN  V.  THE  STATE. 

1.  In  an  indictment  for  incestuous  adultery,  it  is  unnecessary  to  charge  a" 
common  knowledge  of  the  relationship,  if  the  charge  of  knowing  of  the 
relationship  is  made  against  the  party  indicted. 

2.  Natural  children  are  within  the  statutes  defining  the  degrees  within  which 
marriage  is  prohibited. 

3.  In  an  indictment  charging  a  father  with  living  in  adultery  with  his  daugh- 
ter, his  confessions  that  she  is  so,  are  admissible  in  evidence. 

Error  to  the  Circuit  Court  of  Barbour. 

The  prisoner  was  indicted  for  the  crime  of  incest,  and  con- 
victed at  the  spring  term,  1846. 

The  indictment  charges,  that  the.  prisoner,  on  the  1st  Sep- 
tember, 1845,  in  the  county  of,  <S^c.  "  being  then  and  there 
the  father  of  one  Sarah  Morgan,  and  within  the  degree  of 
consanguinity  within  which  marriages  are  by  law  de- 
clared to  be  incestuous,  and  void,  and  then  and  there  know- 
ing the  said  Sarah  Morgan  to  be  his  daughter,  did  then  and 
there  live  with  said  Sarah  Morgan,  in  a  state  of  adultery," 
^•c.  4*c. 

At  the  trial,  no  proof  was  made  of  a  marriage  between  the 
prisoner  and  the  mother  of  Sarah  Morgan,  but  there  was  proof 
of  his  confession  that  she  was  his  daughter.  The  court 
charged  the  jury,  that  the  prisoner's  confessions,  and  admis- 
sions, were  competent  to  prove  that  Sarah  Morgan  was  his 
daughter,  and  refused  to  charge,  that  to  make  out  the  offence 
charged  in  the  indictment,  an  actual  marriage  between  the 
mother  of  Sarah  Morgan  and  the  prisoner  must  be  proved. 
The  prisoner  excepted.  •  t»     jJiS.Jtj' 

A  writ  of  error  having  been  allowe(i  by  this  court  at  its 
last  term,  he  now  assigns — 

1.  That  the  indictment  is  not  sufficient  to  warrant  a  judg- 
ment. 

37  •-* 
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"  2.  That  the  court  erred  in  the  charge  given  and  refused. 

J.  E.  Belser,  for  the  prisoner,  insisted — 

1.  That  under  the  statute  it  is  necessary  for  the  indictment 
to  charge  a  common  knowledge  of  the  guilty  parties,  of  the 
relationship.     [Dig.  432,  <§>  6.] 

2.  It  admits  of  question  whether  the  statutory  offence  can 
be  committed  by  parties  who  are  not  connected  legitimately, 
[tb.  374,  <§>  8.]  And  therefore  proof  of  a  marriage  in  fact 
was  essential.  [Commonwealth  v.  Littlejohn,  15  Mass.  163; 
State  V.  Roswell,  6  Conn.  446.]  Indictments  like  this  bear 
a  strong  analogy  to  those  for  bigamy,  and  in  those  such  proof 
is  necessary.  [Morris  v.  Miller,  4  Burr.  2057 ;  State  v.  Read, 
12  Verm.  399;  4  John.  53 ;  7  lb.  314;  Ford  v.  Ford,  4  Ala. 
Rep.  145.J 

.  The  Attorney  General,  contra,  insisted,  no  question  ari- 
ses in  the  bill  of  exceptions  involving  the  marriage,  if  the 
crime  of  incest  can  be  committed  with  a  natural  daughter. 
The  statute  evidently  points  to  the  relation,  and  not  to  its 
lawfulness.  For  moral  and  criminal  purposes,  a  bastard  has 
relations,     [dueenv.  Chafer,  3  Salk.  66.] 

If,  however,  the  legal  connection  between  the  parties  as 
parent  and  child,  must  be  sustained  by  a  marriage  of  the  pris- 
oner with  the  mother  of  the  female,  then  his  admission  was 
sufficient  proof.  [2  Russ.  on  Crimes,  644;  1  Greenl.  Ev. 
250 ;  Roscoe's  Crim.  Ev.  35 ;  Hawk.  P.  Cr.  13,  2  ch.  46,  «§> 
35  \  State  v.  Guild,  5  Halst.  153 ;  Rex  v.  Eldridge,  R.  & 

GOLDTHWAITE,  J.— 1.  It  is  argued  that  this  indict- 
ment is  defective,  because  it  omits  to  charge  the  female  with 
knowledge  of  the  relation  between  herself  and  the  other 
guilty  party.  It  is  true,  the  statute  defines  the  offence  to  be 
■the  living  in  a  state  of  adultery  of  persons  within  the  degrees 
'of  consanguinity,  or  relationship,  whose  marriages  are  declar- 
ed by  law  to  be  incestuous  and  void,  knowing  of  such  con- 
sanguinity y  but  this,  in  our  judgment,  warrants  no  infereiice 
that  the  knowledge  is  to  be  common  to  both  the  parties,  be- 
fore the  guilt  of  either  can  attach.     If  there  can  be  an  aggra- 
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vatioii  in  a  crime  like  this,  it  would  Q^ist  in  the  conceal- 
ment of  that  knowledge,  which,  if  communicated,  might 
have  prevented  its  commission.  The  evident  object  and  in- 
tention of  this  clause  in  the  statute  is,  to  relieve  the  party  ig- 
norant of  the  relation  from  the  severer  penalty  imposed  on 
persons  living  in  adultery,  when  a  relationship  also  exists 
within  the  prohibited  degrees.  We  are  entirely  satisfied  the 
indictment  is  good. 

2.  In  the  view  we  take  of  the  statutes  governing  this 
crime,  it  is  entirely  immaterial  to  ascertain  whether  the  pris- 
oner was,  or  was  not  married  to  the  mother  of  the  other  par- 
ty, if  the  fact  was  sufficiently  established  that  she  was  his 
child.  The  statute  which  defines  the  degrees  of  relationship 
within  which  marriages  are  prohibited,  declares,  that  if  the 
son  shall  marry  his  mother,  or  step-mother,  the  brother  his 
sister,  the  father  his  daughter,  or  his  daughter's  daughter, 
&c.  &c.,  such  persons,  so  unlawfully  married,  shall  be  prose- 
cuted by  indictment,  and  on  conviction,  the  court  shall  de- 
clare the  marriage  null  and  void.  [Dig.  374,  §  6.]  It  would 
be  presuming  very  far  to  suppose  the  legislature  intended 
here  to  speak  only  of  legitimate  sons  and  daughters,  and 
brothers  and  sisters,  when  the  offence  against  decency  and 
good  morals,  is  the  same,  whether  the  ties  are  legitimate  or 
otherwise.  It  can  scarcely  be  questioned,  we  think,  that  un- 
der this  statute,  if  it  stood  alone  in  our  Digest,  the  caurts 
would  feel  compelled  to  declare  a  marriage  void,  between 
the  father,  or  mother,  and  his  or  her  natural  child,  and  if  this 
is  tiot  its  effect,  there  never  has  been  a  time  in  thi^  State 
when  a  marriage  between  parents  and  illegitimate  children 
was  not  le^al.  Such  a  condition  of  society  would  be  alike 
at  variance  with  the  laws  of  God  and  man.  In  England, 
the  statute  of  32  Henry  VIII.  prohibits  all  marriages  within 
the  Levitical  degrees,  and  under  this  it  has  been  held,  a  man 
could  not  legally  marry  his  sister's  bastard  daughter.  [Vin. 
Ab.  Marriage,  F.] 

3.  Having  ascertained  that  our  statutes  cover  incestuous 
marriages,  and  adulteries,  between  illegitiriiate,  as  well  as  le- 
gitimate relations,  within  the  prohibited  degrees,  it  remains 
to  be  considered  whether  the  admissions  of  the  prisoner  were 
competent  to  establish  the  fact  of  relationship,  so  far  as  he  is 
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concerned.  Of  this  we  think  there  is  no  question,  though 
an  admission  of  this  nature,  not  corroborated  by  other  evi- 
dence, ought  certainly  to  be  acted  on  with  great  caution. 
The  crime  with  which  the  admission  is  connected,  is  so  re- 
volting to  natural  propriety  and  decency,  that  it  would  seem 
almost  incredible,  and  for  this  reason,  if  no  other,  a  mere 
confession  of  the  relationship  ought  not  to- produce  a  convic- 
tion. But  we  do  not  understand  that  this  was  all  the  evi- 
dence before  the  jury  on- this  subject.  The  charge  is,  that 
thfe  admissions  were  competent,  and  we  are  not  prepared  to 
say,  they  were  otherwise. 

We  can  see  no  error  in  the  record.     Jlidgment  affirmed. 


EDWARDS  V.  GIBBS,  JUDGE,  tj^E, '^c. 

1.  A  suit  cannot  be  maintained  against  an  executor  who  has  declared  an  es- 
tate insolvent,  upon  his  official  bond,  assigning  as  a  breach,  that  he  had 
not  made  a  full  inventory  of  the  assets, 

2.  The  effect  of  the  decree  of  insolvency,iis  to  transfer  to  the  orphans'  court 
the  exclusive  jurisdiction  of  all  claims  against  the  estate,  and  in  that  court, 
on  the  final  Settlement,  it  may  be  shown  t^at  the  administrator  has  with- 
held or  wasted  the  assets.  'Whether  equity  fujght  not  afford  relief  in  cer- 
tain cases — Quere, 

• 
Error  to  the  Circuit  Court  of  Shelby. 

Debt  by  the  defendant,  against  the  plaihtifT  m  error,  on  his 
official  bond,  as  executor  of  Vincent  Jones,  for  the  use  of 
Joseph  Ellison. 

After  setting  out  the  bond,  and  condition,  the  declaration 
avers,  that  said  Jones  by  his  will  directed  all  his  debts  to  be 
paid,  and  that  he  died  on  the  . .  day  of  . . . . ,  18,39,  possessed 
of  ^  large  personal  estate  of  great  value,  to  wit,  of  the  value 
of  $6000,  consisting,  among  other  property,  of  the  following 
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slaves,  narriiijg  them,  being  more  than  sufficient  to  pay  all 
the  debts  of  the  deceased.  That  the  defendant  proved  the 
will,  and  took  upon  himself  the  burden  of  executing  it. 

He  further  saith,  that  said  deceased,  at  the  time  of  his 
death,  was  justly  indebted  to  the  said  Joseph  Ellison  in  the 
sum  of  six  hundred  dollars  due  by  promissory  note,  dated 
20th  June,  1839,  and  payable  at  the  time  of  his  death,  and 
that  after  the  death  of  the  said  Jones,  to  wit,  on,  «fcc.  the  said 
Ellison  commenced  an  action  on  said  note  against  the  de- 
fendant as  executor,  &c.  in  the  circuit  court  of  the  county 
aforesaid. 

The  declaration  contains  three  assignments  of  breaches : 

1.  That  the  defendant  did  not  make  and  return  to  the 
clerk  of  the  county  court  a  full  inventory  of  all  the  goods, 
&c.  of  the  deceased,  according  to  the  statute,  &c. 

2.  That  he  did  not  make  and  return  to  the  clerk's  office  a 
full  and  complete  inventory,  in  this,  that  he  did  not  embrace 
in  any  inventory  made  and  returned  by  him,  the  negro  slaves 
aforesaid,  or  any  of  them. 

3.  That  on  the  15th  February,  1841,  he  reported  to  the 
orphans'  court,  that  the  estate  of  his  testator  was  iusolvent, 
and  unable  to  pay  all  the  debts  against  the  estate,  when  in 
truth  and  fact,  it  was  not,  as  the  defendant  well  knew,  and 
afterwards,  to  wit,  at,  <^c.  pleaded  the  same  to  the  further 
prosecution  of  the  said  action,  by  means  whereof  the  said 
action  was  atfe,ted,  as  will  appear,  &c. 

To  this  declaration  the  defendant  demurred,  and  the  court 
overruled  the  demurrer  ;  and  the  defendant  refusing  to  plead 
over,  by  agreement  the  damages  were  assessed  at  $912,  for 
which  a  judgment  was  rendered. 

Porter,  for  plaintiff  in  error. 

ORMOND,  J. — There  can  be  no  doubt,  that  the  failure  of 
the  executor  to  return  a  full  and  complete  inventory  of  the 
estate  of  his  testator,  was  a  breach  of  the  condition  of  his 
bond,  which  required  him  to  perform  all  the  duties  which 
are,  or  may  be  required  of  him  by  law,  of  which  this  was  one. 
But  in  our  judgment,  this  action  cannot  be  maintained  under 
the  facts  disclosed  by  the  declaration.     It  appears  that  the 


^^_  ALABAMA. 

Edwards  v.  Gibbs,  &c7 


defendant  in  error  was  prosecuting  a  suit  against  the  plaintiff 
in  error,  pending  which,  upon  the  representation  of  the  plain- 
tiff iu  error  as  executor,  the  orphans'  court  declared  the  estate 
which  he  represented  insolvent,  and  according  to  the  law  as 
it  thpn  stood,  the  suit  abated.  This  decree  of  the'orphans' 
court,  cannot  be  thus  collaterally  called  in  question,  although 
at  the  time  it  was  made,  in  February,  1841,  it  was  an  6t 
parte  proceeding,  there  being  then  no  such  provision  as  is 
now  made  by  the  act  of  1843,  by  which  the  creditors  are  al- 
lowed to  dispute  the  fact  of  the  insolvency  of  the  estate ;  yet 
its  effect,  when  made,  was  to  transfer  to  the  orphans'  court 
the  exclusive  jurisdiction  of  all  claims  against  the  estate.  Its 
effect  was  to  abate  all  suits  then  pending  against  the  personal 
representative",  and  to  require  all  creditors  to  present  their 
claims  against  the  estate  within  a  prescribed  period.  At  the 
final  settlement,  when  the  fund  for  distribution  was  ascer- 
tEiined,  it  was  divided  amongst  the  creditors  pro  rata,  if  not 
sufficient  to  satisfy  them  in  full. 

At  the  final  settlement,  if  not  previously,  it  was  doubtless 
compj^ent  for  the  creditors  to  contest  the  inventory  filed  by 
the  executor,  and  to  increase  the  fund  for  distribution,  by 
showing  either  that  he  had  withheld,  or  converted  the  assets 
of  th^  estate,  or  that  they  had  been  wasted  or  lost  by  his  neg- 
ligence. [Duffee  V.  Buchanan,  and  wife,  8  Ala.  27.]  The 
entire  body  of  our  statute  law  on  this  subject,  contemplates 
the  final  settlement  of  the  estate  in  the  orphans'  court,  and 
this  results  necessarily  from  the  fact,  that  with  a  few  excep- 
tions, all  debts  are  placed  upon  the  same  footing,  and  when 
the  estate  is  insolvent,  the  fund  for  distribution  is  to  be 
equally  divided  amongst  all  the  creditors.  This  settlement 
when  made,  is  conclusive  in  favor  of  the  executor  or  admin- 
istrator, and  in  the  language  of  the  statute,  "shall  not  be 
impeached  except  for  fraud  in  obtaining  the  same."  [Clay's 
Dig.  304,  <^  37.] 

r  Whether  creditors,  or  others  interested  in  the  estate,  might 
not  have  relief  in  equity,  when  the  executor  or  administra- 
tor had  withheld  the  assets,  even  after  the  settlement  of  the 
estate,  is  a  question  we  are  not  called  on  to  consider.  It  is 
clear  that  the  decree  of  the  orphans'  court  declaring  an  estate 
insolvent,  or  its  final  decree,  cannot  be  collaterally  impeach- 
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ed,  by  a  sUft  against  the  personal  representative,  for  the  re- 
covery of  a  debt  due  from  the  estate. 

The  judgment  will  be  reversed,  and  if  desired,  the  cause 
will  be  remanded. 


LYON,  ET  AL.  V.  HUNTj  et  al. 

1.  The  bill  charges  with  particularity,  that  L,  who  is  insolvent,  claims  cer- 
tain lands  as  the  purchaser  at  an  irregular  sale  of  a  tax  collector,  whose 
deed  he  has,  that  L.  was  threatening  to  commit  trespasses  and  waste  on 
the  premises,  that  himself  and  others,  acting  avowedly  under  his  authority 
are  njaking  preparations  with  a  view  to  their  Gommission,  that  the  com- 
plainants have  been  disturbed  in  the  enjoyment  of  their  property,  and  are 
likely  to  be  more  seriously  interrupted :  Further,  that  the  complainants 
are  thus  prevented  from  making  the  profit  from  their  estate  which  other- 
wise they  would,  and  its  value  in  market  is  lessened.  Held,  that  it  was 
competent  for  chancery  in  such  a  case,  to  grant  an  injunction  to  stay  the 
conxmission  of  trespass  and  waste ;  that  as  the  deed  threw  a  cloud  over 
complainants'  title,  that  court  might  remove  the  cloud,  and  direct  the  can- 
cellation of  the  deed ;  especially  where  the  deed,  in  point  of  fdrm,  was 
prima  facie  valid. 

2.  To  sustain  the  title  of  a  purchaser  of  land  under  a  sale  by  the  collector 
for  the  non-payment  of  taxes,  it  is  necessary  for  him  to  show  affirmatively, 
that  every  substantial  requisite  of  the  law  has  been  complied  with ;  conse- 
quently he  must  prove  that  advertisemetit  of  the  time  and  place  of  sale  by 
tlie  collector,  was  made  for  the  length  of  time  directed  by  the  statute ; 
that  the  land  proposed  to  be  sold  was  so  particularized  in  the  advertise- 
ment as  to  be  susceptible  of  identification,  &c.  &c. 

3.  Where  a  bill  charges  that  the  defendant,  or  a  person  under  whom  he 
claims,  failed  to  perform  some  legal  act,  indispensable  to  the  validity  of 
his  title,  in  a  manner  conformable  to  law,  an  afiirmation  by  the  defendant 
in  his  answer,  that  the  act  was  regularly  performed,  without  stating  with 
particularity  the  mode  of  performance,  is  not  such  a  denial  as  requires  the 
testimony  of  two  witnesses,  or  one  witness,  and  strong  circumstances  to- 
overbalance  it. 

Error  to  the  Court  of  Chancery  sitting  in  Mobile. 
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The  defendants  in  error,  who  are  some  ten  or  fifteen  indi- 
viduals, and  four  corporations  or  their  assignees,  filed  their 
bill,  setting  forth  that"  the  Orange  Dr  Poplar  Grove  tract  of 
land  in  the  city  of  Mobile,  which  originally  contained  about 
two  hundred  and  sixty-three  acres,  was  in  the  spring  of  1835, 
conveyed  by  its  then  proprietors  to  Thomas  W.  McCoy, 
James  Magee  and  Calvin  Norris  in  trust.  These  trustees  en- 
tered upon  the  land  in  virtue  of  the  deed,  and  became  seiz- 
ed and  possessed  thereof,  for  the  purposes  therein  specified. 

The  complainants  alledge,  that  they  are,  as  tenants  in 
common,  interested  in  so  much  of  the  land  referred  to,  as  re- 
mains in  the  hapds  of  the  trustees  unsold,  and  their  title  is 
recognized  by  each  ($ther.  Being  in  quiet  enjoyment  of  the 
premises,  their  possession  was  disturbed  by  James  G.  Lyon, 
George  Huggins,  and  Ulysses  T.  Cleveland.  The  disturb- 
ance by  Lyon  was  made  public  by  an  advertisement  con- 
tained in  the  papers  of  the  city  of  Mobile,  one  of  which  is 
subjoined,  and  prayed*  to  be  taken  as  a  part  of  the  bill.  Com- 
plainants believe,  that  the  possession  referred  to  in  the  ad- 
vertisement is  predicated  of  some  act.recently  done  by  Hug- 
gins,  who  was  the  sheriff  of  Mobile  county,  from  the  three 
years  preceding  up  to  August,  1843  ;  that  the  possession  was 
nothing  moi»'than  going  on  the  land,  making  a  claim  to  it, 
warning  people  not  to  touch  it.  But  preparations  are  being 
made  to  place  tenants  in  possession,  to  commit  waste  by  the 
removal  of  earth,  and  digging  and  selling  dirt — thus  ousting 
the  complainants :  Further,  men  and  carts  have  been  em- 
ployed and  arrayed  for  that  purpose,  but  the  complainants 
have  not  been  otherwise  disturbed  except  by  threats  and  in- 
terference with  their  lawful  control,  preventing  the  commu- 
nity from  purchasing  dirt  and  materials  upon  the  land,  and 
otherwise  hindering  the  profitable  use  of  the  same. 

Complainants  charge  that  Lyon  is  insolvent,  so  that  an  ac- 
tion at  law  for  damages  would  be  unavailing  against  him. 
They  alledge  that  the  proceedings  on  the  part  of  Lyon  are 
the  result  of  the  illegal  conduct  of  the  sheriff.  In  1841,  Hug- 
gins  being  sheriff  of  Mobile  county,  assessed  certain  lands, 
described  as  the  balance  of  the  Orange  Grove  tract  remain- 
ing unsold  to  McCoy,  Norris,  and  Magee,  trustees.  Tax, 
$175  50.     That  this  land  was  for  the  first  time  advertised 
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for  sale  under  the  description  here  given  in  the  Mobile  Daily 
Advertiser  and  Chronicle,  on  the  7th  January,  1842,  by  Geo. 
Huggins,  for  the  non-payment  of  taxes — stating  that  it  would 
be  sold  on  the  7th  February  next  following.  At  the  sale  of 
this  land,  complainants  have  been  informed  that  Lyon  be- 
came the  purchaser,  but  upon  what  terms  they  are  wholly 
ignorant. 

It  is  further  stated,  that  some  of  the  complainants  whose 
names  are  mentioned,  who  represented  interests  in  the  lands 
in  question,  equal  to  forty-two  of  the  lorty-eight  shares  there- 
in,, paid  their  taxes,  on  the  same,  to  George  Huggins,  for  the 
year  1841,  and  sufficiently  described  the  lands  to  him  to  have 
enabled  him  to  understand  to  which  their  payments  should 
be  applied. 

The  trustees,  Magee,  Norris,'  and  McCoy,  resided  in  Mo- 
bile during  the  ycEirs  1841  and  1842,  and  each  of  them  had 
personal  property  more  than,  sufficient  to  pay  the  taxes  on 
the  premises  in  question,  and  upon  the  service  of  any  warrant 
upon  them  would  have  paid  the  debt.  Some  of  the  com- 
plainants, (who  are  particularly  mentioned,)  resided  in  Mo- 
bile, and  had  a  sufficiency  of  personal  property  there,  to  pay 
the  taxes  assessed ;  but  the  sheriff  made  no  effort  to  collect 
the  same  of  the  trustees,  or  their  cestuis  que  trust,  by  levy 
or  distress,  on  their  personal  property  :  Further,  that  no  oth- 
er notice  of  the  sale,  or  description  of  the  property  was  given 
than  is  contained  in  the  advertisement  referred  to. 

Under  t^e  proceedings  above  recited,  it  is  alledged  that  the 
defendants  are  acting,  that  the  deed  from  Huggins  to  Lyon, 
"  reckes  a  variety  of  particulars,  and  does  not  describe  the 
land  according  to  the  assessment  or  advertisement,"  consti- 
tutes a  cloud  upon  the  complainants'  title,  and  is  calculated 
to  impair  the  beneficial  enjoyment  of  their  estate. 

It  is  also  stated  that  the  trust'  under  the  deed  to  Magee, 
Norris,  and  McCoy,  has  expired,  and  the  trustees  refuse  to 
interfere  for  the  security  or  protection  of  the  lands  in  any 
way ;  but  they  have  not  reconveyed,  and  the  interest  of  sev- 
eral of  the  complainants  have  been  acquired  since  the  expi- 
ration of  the  trust. 

The  bill  prays  that  Lyon,  Huggins,  and  Cleveland,  may 
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answer  the  same,  that  they  may  be  enjoined  from  any  entry 
upon,  or  interference  with  the  property  in  question  ;  that  they 
may  abstain  from  all  molestation  of  the  complainants  under 
any  pretence  whatever,  so  that  they  be  quieted  in  their  pos- 
session fr6ra  any  claim  arising  out  of  the  illegal  proceedings 
of  the  defendants  ;  that  the  sale  by  Huggins  be  annulled, 
and  such  other  relief  be  granted  as  is  consistent  with  equity. 

The  defendant,  Lyon,  in  his  answer,  admits  that  a  con- 
veyance was  made  to  McCoy,  Magee,  and  Norris,  in  1835,  of 
the  lands  in  question,  as  trustees,  as  stated  in  the  bill,  and  al- 
ledges  that  on  the  7th  February,  1842,  the  title  to  the  same 
was  transferred  and  conveyed  to  him  by  George  Huggins, 
then  sheriflf  of  Mobile  county ;  and  attaches  to  his  answer  a 
copy  of  his  deed,  which  he  prays  may  be  taken  as  a  part 
thereof.  That  previous  to  its  execution,  the  land  was  duly 
advertised  for  sale,  and  pursuant  thereto  was  publicly  and 
fairly  offered  at  the  court  house  door,  when  he,  respondent, 
being  the  highest  bidder,  became  the  purchaser,  and  paid  the 
purchase  money — all  which  he  shall  be  able  to  prove  when 
called  on  in  a  court  of  law  to  do  so. 

On  the  21st  August,  1844,  Huggins  did  put  respondent 
into  possession  of  that  part  of  the  Orange  or  Poplar  Grove 
tract,  of  which  he  was  the  purchaser,  as  shown  by  a  paper 
attached  to  the  answer,  and  prayed  to  be  taken  as  a  part 
thereof. 

Respondent  does  not  know  what  personal  estate  McCoy, 
Magee,  and  Norris  had,  at  the  time  of  the  assessment  and 
sale  of  the  land  to  him,  but  is  informed,  and  believes,  that 
the  two  ^^former  were  insolvent,  and  that  the  latter  did  not 
therf  reside  in  Mobile  :  Further,  he  has  been  informed,  and 
believes,  that  they  had  no  personal  estate  of  the  complain- 
ants in  their  hands,  at  the  time  of  the  sale,  with  which  to 
pay  the  county,  school,  and  road  tax  on  the  land  ;  and  it 
must  be  presumed,  that  the  sheriff,  in  selling  it,  did  his 
duty. 

The  respondent  admits  his  ihability  to  p^y  his  debts,  but 
declares  he  is  ready,  willing  and  able,  if  necessary,  to  give 
bond,  with  good  security,  to  protect,  or  reimburse  the  com- 
plainants for  any  damage  he  may  do,  or  cause  to  be  done,  to 
the  land  in  question,  provided  the  complainants  recover  the 
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same  by  due  course  of  law.  He  is  ignorant  of  the  existenei6» 
of  any  receipts  for  the  taxes  due  on  this  land  in  1841,  and  if 
there  be  such,  Huggins  was  not  informed  of  it. 

Respondent  denies,  in  general  terms,  every  other  allega- 
tion in  the  bill,  not  specifically  answered,  and  requires  the 
complainants  to  prove  the  same. 

Huggins  answers  that  he  is  ignorant  of  the  matters  stated 
in  the  bill,  in  respect  to  the  title  to  the  premises  in  question ; 
but  states,  that  in  1841,  he  was  sheriff  of  Mobile  county, 
and  that  the  taxes  remained  unpaid  upon  a  portion  of  the 
tract  of  land  described  in  the  complainant's  bill  for  that  year. 
These  taxes  were  assessed  to  McCoy,  Magee,  and  Norris, 
trustees,  &c.,  and  in  virtue  of  the  law  in  such  c^ses,  the  res- 
pondent caused  that  part  of  the  land  on  which  the  taxes  were 
unpaid,  to  be  advertised,  for  the  time,  and  in  the  manner,  rer 
quired,  in  the  Mobile  Daily  Advertiser,  for  sale,  on  the  7th 
February,  1842.  On  that  day  it  was  offered,  with  other 
property,  to  pay  the  road,  county,  and  school  taxes,  assessed 
thereon — many  persons  were  present,  and  the  part  so  offered 
was  struck  off  to  James  G.  Lyon,  who  was  the  highest  bid- 
der, for  the  sum  of  $199  77.  This  sum  was  paid  by  the 
purchaser,  and  a  deed  in  due  form  executed  and  delivered 
to  him  by  respondent,  who,  on  the  19th  August,  1844,  plac- 
ed him  in  possession. 

Respondent  does  not  know,  or  believe,  that  McCoy,  Ma- 
gee, and  Norris,  had  in  their  possession  any  personal  proper- 
ty, belonging  to  the  persons  for  whom  they  held  the  lands  in 
question  as  trustees,  from  which  the  taxes  could  have  been 
made.  That  such  personal  property  never  was  pointed  out 
to  him,  nor  did  any  one  else  ever  offer  to  pay  these  taxes  to 
him.  After  the  advertisement  was  published,  and  previous 
to  the  sale  of  the  land,  respondent  informed  Sydney  Smith, 
who  was  the  agent  for  Jonathan  Hunt  and  others,  proprie- 
tors of  the  Orange  or  Poplar  Grove  tract,  that  the  taxes  were 
unpaid,  and  if  they  were  not  paid,  the  land  described  in  the 
deed  to  Lyon  would  be  sold  for  their  payment.  To  which 
Smith  replied,  that  the  assignees  were  the  proper  persons  to 
pay  the  tax,  and  as  some  of  the  proprietors  had  been  negli- 
gent in  paying  their  proportions,  he  wished  a  sale  to  take 
place,  that  their  punctuality  might  be  enforced  :  Further, 
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tliat  the  advertising  and  selling  was  with  the  full  knowledge 
and  consent  of  Smith. 

As  to  all  other  matters  alledged,  respondent  denies  all 
knowledge  or  participation,  or  any  knowledge  of  the  acts  of 
his  co-defendants,  save  as  already  stated. 

Cleveland  answers,  that  he  never  had  any  claim  or  title  to 
the  premises  in  question,  and  never  pretended  to  have  any 
interest  in  the  same.  In  August,  1844,  his  co-defendant,  Ly- 
on, requested  him  to  see  that  no  person  trespassed  thereon, 
and  if  any  one  was  detected,  to  give  information  thereof. 
He  denies  that  he  ever  detected  any  one  in  the  commission 
of  such  a  trespass,  or  attempted  to  prevent  any  one  from  go- 
ing on  the  land,  and  doing  whatever  they  pleased  there  ;  he 
assumed  no  management  or  control  over  it,  and  as  soon  as  he 
ascertained  that  Lyon's  title  was  disputed,  he  informed  him 
that  he  90uld  not  consent  to  act  as  his  agent,  and  never  acted, 
or  pretended  to  act  as  such. 

It  was  proved  on  the  part  of  the  complainants,  that  they 
were  in  possession,  that  Lyon  placed  Cleveland  on  the  land 
to  control  it,  and  prohibited  a  person  who  was  at  work  on 
the  premises  by  authority,  from  exercising  any  control  there, 
and  brought  a  suit  against  him :  Further,  that  he  made  pub- 
lication in  one  or  two  city  papers,  that  he  claimed  the  land 
by  a  certain  deed,  and  prohibited  all  trespasses,  «fcc.  Lyon 
is  reputed  insolvent. 

The  dirt  excavated  was  worth  eight  or  ten  cents  a  cubic 
yard,  and  unless  removed  so  as  to  preserve  a  level,  and 
with  reference  to  the  streets,  would  seriously  injure  the  pro- 
perty. 

The  trustees  don't  act,  or  interfere  with  the  property,  ex- 
cept when  they  are  called  on,  as  by  the  terms  of  the  trust 
they  are  required.  The  terms  of  the  trust  are  considered  to 
be  terminated,  and  they  would  not  act  if  now  called  on. 
Each  of  them  in  1841,  '42  and  '43,  had  personal  property  in 
Mobile,  from  which  three  hundred  dollars  could  have  been 
made  by  levy. 

The  sale  was  advertised  by  Huggins  as  collector,  in  the 
city  paper,  from  7th  January  to  7th  February,  1842,  stating 
that  the  balance  of  the  Orange  Grove  tract  unsold,  was  assess- 
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ed  to  McCoy,  Norris,  and  Magee,  trustees,  and  that  the  tax 
amounted  to  |175  50. 

S.  Smit4i  testifies,  that  he  paid  previous  to  the  day  of  sale, 
the  taxes  of  1841,  upon  twenty-three  of  the  forty-eight  shares 
of  the  Orange  Grove  tract,  and  has  the  receipts  of  George 
Huggins,  by  John  Pollard,  who  was  deputed  and  acted  as 
collector  of  taxes. 

H.  Barney  states,  that  he  paid  the  tax  upon  1-48  to  Hug- 
gins,  for  Bacon,  Symington  and  Roberts.  S.  P.  Bullard  tes- 
tifies, that  John  BloodgoOd  paid  the  tax  on  4-48  for  himself, 
and  2-48  for  Henry  Bright,  James  Hagan  proves,  that 
James  Magee  paid  the  tax  on  4J-48,  and  John  Hagan  on 
51-48.     Bright's  taxes  were  paid  to  John  Pollard. 

The  Chancellor  was  of  opinion  that  the  bill  was  not  want- 
ing in  equity — that  the  sale  being  made  after  all,  or  the  great- 
er part  of  the  taxes  had  been -paid,  and  when  the  trustees  to 
whom  the  premises  had  been  assessed,  had  property  of  which 
a  collection  could  have  been  made,  the  purchaser  acquired 
no  title.  That  relief  should  be  granted  to  remove  the  cloud 
cast  upon  the  complainants'  title,  and  quieting  them  in  their 
possession — preventing  further  disturbance,  impending  waste, 
and  the  effect  of  the  wrongful  act  of  the  public  officer  :  Fur- 
ther, to  prevent  irreparable  injury  from  multiplicity  of  suits. 
To  sustain  this  conclusion,  he  cited  1  Baldw.  Rep.  205-232  j 
3  How.  R.  441. 

It  was  proposed  by  the  chancellor,  to  stay  proceedings  un- 
til the  defendant,  Lyon,  should  institute  an  ejectment,  and 
try  his  title  at  law.  But  he  declined  to  accept  this  proposi- 
tion ;  whereupon  it  was  adjudged  that  the  injunction  be 
perpetuated,  and  the  sale  and  conveyance  under  which  Ly- 
on claims  be  set  aside,  and  the  defendant  pay  the  costs. 

A.  F.  Hopkins,  for  the  plaintiffs  in  error,  insisted,  that  as 
it  was  not  alledged  in  the  bill  that  Lyon  put  Cleveland  in 
possession  of  the  premises,  and  brought  an  action  of  trespass 
against  a  tenant  of  the  complainant,  it  was  not  admissible  to 
prove  these  facts.  [1  Ala.  Rep.  330;  3  Johns.  Rep.  566  ;  6 
Id.  543  ;   14  Id.  507.] 

The  allegations  against  Cleveland  are  denied  by  his  an- 
swer, and  there  is   no  testimony  to  disprove    the    denial. 
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Smith's  evidence  does  not  agree  with  the  allegation  in  the 
bill,  and  if  it  did,  could  not  overbalance' the  answer.  [3  Por. 
Rep.  473;   1  Ala.  Rep.  330.] 

Huggins  answers,  that  the  taxes  were  assessed  to  the  three 
trustees  of  the  complainant — that  they  had  not  sufficient 
personal  property  within  his  knowledge  to  pay  them ;  that  he 
applied  to  Smith,  who  seemed  to  be  complainant's  agent  for 
payment,  which  he  declined — expressing  a  wish  that  the 
property  might  be  sold.  Respondent  accordingly  sold  and 
conveyed  the  land  in  question  to  the  defendant,  Lyon.  This 
answer  is  not  denied  by  Smith's  deposition.  The  effect  of 
this  conveyance  under  the  statute  is  to  vest  a  good  title  in  the 
purchaser ;  and  the  deed  is  conclusive  evidence  that  the  col- 
lector did  what  the  law  requires  before  the  sale  was  made. 
If  the  facts  concluded  by  the  deed  were  false,  the  collector  is 
liable  to  an  action  for  damages  at  the  suit  of  a  party  ag- 
grieved. [Clay's  Dig.  566,  567;  18  Johns.  R.  441;  3  How. 
Rep.  U.  S.  462.]  But  if  the  deed  is  not  conclusive  as  to  the 
regularity  of  the  collector's  proceedings  and  the  right  to  sell, 
it  is  at  least  prima  facie  evidence,  and  must  be  overbalanced 
by  proof. 

It  is.alledged  in  the  bill  that  all  the  taxes  upon  the  land  but 
six  forty-eighths  had  been  paid.  The  State  then  had  the 
right  to  sell  for  the  non-payment  of  the  residue,  unless  the 
possession  of  the  trustees  of  a  sufficiency  of  personal  property 
to  pay  prevented  the  exercise  of  such  a  right.  The  collec- 
tor denies  that  he  knew  of  such  property,  and  there  is  no  ev- 
idence that  he  possessed  such  knowledge.  The  bill  alledges 
that  the  trustees  had  ceased  to  be  such,  and  tliey  were  of 
course  not  bound  to  pay  the  taxes,  but  does  not  charge  that 
the  collector  had  notice  either  actual  or  constructive  of  the 
termination  of  the  trust ;  these  trustees  were  then  not  bound 
to  pay  the  taxes.  Who  were  the  owners  of  the  six  forty 
eighths  of  the  land  is  not  stated,  nor  does  it  appear  what  was 
the  value  of  their  personal  property.  Upon  the  admission 
that  part  of  the  taxes  was  unpaid,  Lyon  was  jointly  interested 
in  the  land  with  the  complainants — the  bill  therefore  has  no 
equity,  and  should  have  been  dismissed. 

The  proof  shows  the  payment  on  less  than  forty- two  of 
the  forty-eight  shares,  and  a  part  of  this  was  paid  to  Pollard, 
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not  Htiggins,  the  collector.  Smith  testifies  that  Pollard  was 
deputed  and  acted  as  collector  in  1841;  but  does  not  state 
that  he  was  deputed  by  Huggins,  to  whom  the  bill  alledges 
the  payment  w.as  made.  The  proof  then  does  not  support 
the  allegation.  [3  Port.  Rep.  483  ;  2  Ala.  Rep.  330 ;  Gres- 
ley's  Eq.  Ev.  9,  10  ;  3  Johns.  Rep.  566 ;  6  Id.  543  ;  14  Id. 
501.]  Bloodgood's  payments  are  stated  to  have  been  made 
to  Huggins — Hagan's  deposition  is  too  vague  to  prove  any 
thing,  and  Barney  proves  that  he  paid  the  tax  on  one  share 
to  Huggins.  As  no  payment  is  proved  by  more  than  one 
witness  to  have  been  made  to  Huggins,  it  cannot  outweigh 
his  answer. 

The  witnesses  state  that  they  took  receipts  for  the  pay- 
ments they  made  of  taxes,  yet  these  receipts  do  not  accom- 
pany the  depositions — in  their  absence  the  evidence  is  insuffi- 
cient. [3  Johns.  Rep.  566;  6  Id.  543;  14  Id.  501.]  Ac- 
cording to  the  admissions  in  the  bill,  the  taxes  on  six  shares 
were  not  paid — by  Lyon's  purchase  he  became  the  proprietor 
of  these,  and  could  not  be  excluded  from  all  participation  in 
the  enjoyment  of  the  land,  as  by  the  decree  he  is. 

In  any  view,  the  case  is  one  of  a  disputed  legal  right,  and 
equity  should  not  interfere.  [6  Ves.  Rep.  51;  8  Id.  90;  1 
Johns.  Ch.  Rep.  318 ;  6  Id.  500 ;  12  Ohio  Rep.  387.]  The 
bill  states,  and  the  evidence  shows  that  complainants  are  in 
possession,  but  does  not  show  that  either  of  the  defendants 
committed,  or  threatened  to  commit  a  trespass.  If  Lyon  had 
committed  one  trespass  and  threatened  to  commit  another, 
the  most  a  court  of  equity  could  do,  if  he  was  insolvent  and 
a  suit  at  law  was  brought  against  him,  would  be  to  enjoin  the 
exercise  of  acts  of  ownership  over  the  land  until  a  trial  at 
law  and  the  further  order  of  the  court. 

Sheriffs  were  made  collectors  of  taxes  by  a  statute  passed 
in  1836.  They  are  agents  of  the  State  and  counties,  and  not 
authorized  by  the  act  to  delegate  their  authority.  The  dep- 
uty of  a  sheriff,  in  virtue  of  his  appointment  as  such,  is  not 
authorized  to  collect  taxes.     [7  Ala.  Rep.  100.] 

J.  A.  Campbell,  for  the  defendant,  contended  that  the 
equity  of  the  bill  rested  upon  well  established  principles ; 
that  it  charged  acts  done,  continued  and  threateued,  which 
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interfered  with  the  complainants'  enjoyment  of  their  proper- 
ty, and  which  showed  that  the  defendant,  Lyon,  had  attempt- 
ed to  exercise  rights  and  an  authority  far  beyond  what  he  is 
entitled  to  by  law.     [4  Mylue  &  C.  Rep.  249.] 

When  a  bill  alledges  a  fact  which  must  be  within  the  de- 
fendant's knowledge,  he  should  respond  to  it  directly — if  the 
answer  is  equivocal,  the  allegation  will  be  taken  as  true.  [1 
Port.  Rep.  257;  7  Ala.  Rep.  217;  2  A.  K.  jWarsh.  Rep.  4,  6; 
2  Dana's  Rep.  103.]  The  defendant,  Lyon,  admits  the 
plaintiff's  title,  his  possession  and  disturbance,  though  he  does 
not  answer  as  to  cirbumstances.  [3  Paige's  Rep.  606.]  He 
admits  his  insolvency,  and  the  acts  of  the  sheriff,  Huggins — 
the  evidence  supplies  the  only  other  fact  that  is  controverted, 
viz.,  the  payment  of  the  taxes. 

In  addition  to  the  ground  of  equity  already  stated,  the  bill 
discloses  others.  Insolvency  authorizes  equitable  interposi- 
tion, when  it  would  not  be  otherwise  granted.  [3  Bro.  Ch. 
Rep.  620,  622;  3  Paige's  Rep.  213,]  So,  where  there  is  an 
effort* to  deprive  one  of  his  freehold  under  color  of  legal  au- 
thority. [Coop.  Rep.  77;  1  Swanst.  Rep.  250;  7  Johns.  Ch.. 
Rep.  315;  6  Paige's  Rep.  88;  16  Pick.  Rep.  512;  Bald,  a 
C.  Rep.  205 ;  3  How.  Rep.  U.  S.  441.] 

The  defendant,  Lyon,  is  not  charged  with  a  single  J;res- 
pass,  but  with  the  destcuction  of  the  complainants'  property 
and  their  exclusion  from  its  enjoyment  by  repeated  acts. 
This  itself  authorizes  the  interposition  of  the  court  by  in- 
junction. [9  Wheaton's  Reports,  842 ;  5  Pet.  Reports,  1, 
20,  78 ;  1  Vesey,  Sr's.  Reports,  188  ;  6  Johns.  Chanc.  Rep. 
501.]  And  it  is  not  necessary  to  await  the  commission  of 
the  wrong,  but  equity  may  be  applied  to,  and  a  threatened 
wrong  arrested.     [2  Atk.  Rep.  182 ;  Baldw.  C.  C.  Rep.  232.] 

The  taxes  on  forty-two  of  the  forty-eight  shares,  it  is 
proved  were  paid.  There  was  no  effort  to  obtain  the  residue 
from  the  trustees;  Huggins'  answer  admits  this.  These 
facts  are  developed  by  evidence  extrinsic  of  the  conveyance 
under  which  the  defendant,  Lyon,  claims,  and  can  only  be 
elicited  in  chancery.  The  sheriff's  deed  throws  a  cloud 
over  the  complainants'  title,  which  that  court  may  be  called 
on  to  remove.  [7  Yes.  Rep.  16;  13  Id.  581;  17  Id.  Ill;  6 
Paige's  Rep.  262;  3  How.  Rep.  U.  S.  441.] 
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An  averment  in  a  bill  need  only  be  made  according  to  the 
legal  effect  of  the  evidence  by  which  it  is  proposed  to  sustain 
it.  Thus,  if  a  payment  was  made  to  an  agent,  it  is  enough 
to  charge  that  the  money  was  received  by  the  principal  him- 
self, for  such  is  the  legal  effect  of  the  payment  to  the  agent. 

The  chancellor  offered  to  Lyon  a  trial  at  law,  which  he 
declined  accepting,  and  he  cannot  now  complain  that  the 
complainants  have  not  sued  him  for  the  trespass. 

The  answer  of  Huggins,  that  Smith  desired  the  sale  to  be 
made,  is  irresponsive  to  any  allegation,  unsupported  by  any 
evidence,  and  need  not  have  been  disproved.  The  sale  of 
any  portion  was  without  authority,  the  illegal  acts  complain- 
ed of,  affect  the  estate  of  all  the  parties,  and  the  disturbance 
injures  the  right  of  all.  As  the  complainants  have  a  common 
right  of  enjoyment  which  has  been  disturbed,  they  may  well 
unite  in  the  prosecution  of  a  suit  for  its  protection.  [5  Por. 
R.  43  ;  4Cranch's  Rep.  403  ;  6  Wheat.  Rep.  119.] 

The  decisions  in  New  York  as  to  the  effect  of  a  tax  collec- 
tor's deed  are  inapplicable  here  ,•  for  in  that  State  there  ia  a 
statute  which  makes  such  a  deed  conclusive  evidence,  [1 
Rev.  Stat.  N.Y.  411,  412.] 

COLLIER,  C.  J. — The  interference  of  courts  of  equity  in 
restraint  of  waste  was  originally  confined  to  cases  founded  in 
priority  of  title ;  but  at  present,  the  jurisdiction  has  been  en- 
larged to  reach  cases  of  adverse  claims  and  rights  not  founded 
in  priority;  as,  for  instance,  to  cases  of  trespass,  attended 
with  irreparable  mischief.  [2  Story's  Eq.  200.]  The  inter- 
position by  way  of  injunction  in  cases  of  waste,  may  be  re- 
ferred to  the  broadest  principles  of  social  justice.  It  is  ex- 
erted where  the  remedy  at  law  is  imperfect,  or  is  wholly  de- 
nied ;  where  the  nature  of  the  injury  is  such,  that  a  prevent- 
ive remedy  is  indispensable,  and  should  be  permanent.  [lb.] 
Even  in  cases  of  tenants  in  common,  courts  of  equity  will 
interfere  where  the  party  committing  the  waste  is  insolvent  ; 
or  where  the  waste  is  destructive  of  the  estate,  and  not 
within  the  usual  legitimate  exercise  of  the  right  of  enjoying 
it.  [Id.  199.]  In  some  cases,  the  jurisdiction  is  maintained 
in  order  to  prevent  multiplicity  of  suits.  [1  Story's  Eq.  82, 
39 
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491  to  493.  See  further  as  to  the  remedy  in  equity,  .1  Hen. 
&  M.  Rep.  18 ;  1  Monr.  Rep.  65.]  An  injunction  to  stay 
waste,  it  has  been  decided,  will  be  granted,  though  there  be 
no  suit  pending  in  a  court  of  law,  and  though  no  action  can 
be  maintained  at  law  against  the  tenant.  [1  Johns.  Chancery 
Rep.  11.] 

In  Livingston  v.  Livingston,  6  Johns.  Ch.  Rep.  497,  it 
was  said;  that  ^'Lord  Eldo7i  suggested  the  propriety,  of  ex- 
tending the  injunction  to  trespasses  as  well  as  waste,  on  the 
ground  of  preventing  irreparable  mischief,  and  the  destruc- 
tion of  the  substance  of  the  inheritance.  The  distinction  on 
this  point,  which  was  carefully  kept  up  by  Lord  Hardwicke, 
was  shaken  by  Lord  Thurlow,  in  Flamany's  case  respecting 
a  mine,  and  seems  to  be  almost  broken  down  and  disregarded 
by  Lord  Eldon.  This  protection  is  now  granted  in  the  case 
of  timber,  coals,  lead  ore,  quarries,  &c.;  and  'the  present  es- 
tablished course,'  as  he  observed  in  Thomas  v.  Oakley,  18 
Ves.  184,  *  was  to  sustain  the  bill  for  the  purpose  of  an  in- 
junction, connecting  it  with  the  account  in  both  cases,  and 
not  to  put  the  plaintiff  to  come  here  for  an  injunction,  and  to 
go  to  law  for  damages."  So  in  Field  v.  Beaumont,  1  Swa. 
Rep.  208,  the  Lord  Chancellor  remarked  that  his  "court  was 
naw  in  the  habit  of  granting  injunctions  in  cases  of  trespass, 
as  well  as  of  waste."  But  is  said  not  to  be  the  general  rule 
that  an  injunction  will  lie  in  a  marked  case  of  trespass,  where 
there  is  no  legal  remedy  for  the  intrusion.  There  must  be 
something  p£u:ticular  in  the  case,  so  as  to  bring  the  injury 
under  the  head  of  quieting  the  possession,  or  to  make  out  a 
case  of  irreparable  mischief,  or  where  the  value  of  the  inher- 
itance is  put  in  jeopardy.  [1  Madd.  Ch.  Rep.  150.]  Where 
this  appears,  the  jurisdiction  of  equity  is  defensible.  [6  Joh. 
Ch.  Rep.  497;  1  Paige's  Rep.  99 ;  6  Ves.  Rep.  147;  7  Id. 
305;  10  Id.  290;  15  Id.  138;   16 Id.  128;  17  Id.  110,  128, 

281.]      . 

In  Hart  &  Hoyt  v.  Mayor,  «fcc.  of  Albany,  3  Paige's  Rep. 
213,  the  chancellor  observed  that  the  cases  in  which  his  court 
h^d  interfered  to  prevent  a  mere  trespass,  have  been  those  in 
which  the  complainant  had  been  in  the  previous  undisturbed 
enjoyment  of  the  property  under  claim  of  right,  or  where 
frdla  the  irre^onsibility  of  the  defendant,  or  otherwise,  the 
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complainant  could  not  obtain  relief  at  law.  And  in  the  M.  & 
H.  Railroad  Co.  v.  Artcher,  6  Paige's  Rep.  88,  it  was  asserted 
that  chancery  has  an  undoubted  right  to  interfere  by  injunc- 
tion where  public  officers  are  proceeding  illegally  and  impro- 
perly under  a  claim  of  right,  or  where  the  exercise  of  such  a 
jurisdiction  is  necessary  to  prevent  a  multiplicity  of  suits  at 
law ;  and  this,  although  the  complainants  might  have  lain 
by  and  permitted  the  defendants  to  proceed,  and  then  have 
sued  them  at  law  to  recover  satisfaction  for  the  injury.  This 
principle  is  re-affirmed  in  Oakley  v.  Trustees  of  Williams- 
burgh,  Id.  264-5.  In  that  case,  assessments  were  made  upon 
certain  town  lots  of  the  complainant  for  the  expenses  of  the 
proceedings  to  alter  the  gradations  of  the  streets,  and  -the 
court  was  of  opinion,  that  although  they  might  be  so  far  void 
as  not  to  affect  their  legal  title  to  the  lots,  yet  as  they  would 
of  themselves  be  a  cloud  upon  that  title,  and  must  necessa- 
rily diminish  the  value,  an  injunction  should  be  granted  to 
restrain  the  defendants  from  proceeding  with  the  proposed 
alteration  of  the  former  gradation  of  the  street  as  originally 
established.  It  was  added,  that  as  chancery  sometimes  exer- 
cises its  jurisdiction  for  the  purpose  of  removing  a  cloud  from 
the  complainant's  title  to  real  estate,  it  may  also  in  a  proper 
case,  interpose  its  authority  to  prevent  the  illegal  act  from 
which  such  a  cloud  must  necessarily  arise. 

In  Pettit  V.  Shepherd,  5  Paige's  Rep.  501,  it  was  held  that 
an  injunction  will  be  granted  at  the  suit  of  the  true  owner  of 
land  to  restrain  the  sale  of  it,  under  an  execution  against  the 
lands  and  tenements  of  a  third  person.  "The  jurisdiction 
of  this  court,"  said  the  chancellor,  "  to  set  aside  deeds  and 
other  legal  instruments,  which  are  a  cloud  upon  the  title  to 
real  estate,  and  to  order  them  to  be  delivered  up  and  cancel- 
ed, appears  to  be  now  fully  established.     [See  Ward  v.  Ward, 

2  Hayw,  Rep.  226  ;  Leigh  v.  Everhart's  Ex'rs,  4  Mon.  Rep. 
380;  Hamilton  v.  Cummins,  1  Johns.  Ch.  Rep.  517;  Ap- 
thorp  V.  Comstock,  2  Paige^s  Rep.  482 ;  Grover  v.  Hugell, 

3  Russ.  Ch.  Rep.  432.]  And  if  a  court  of  chancery  would 
have  jurisdiction  to  set  aside  the  sheriff's  deed  which  might 
be  given  on  a  sale,  and  to  order  the  same  to.be  delivered  up 
and  canceled,  as  forming  an  improper  cloud  upon  the  com- 
plainant's title  to  his  farm,  it  seems  to  follow  as  a  necessary 
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consequence,  that  the  court  may  interpose  its  aid  to  prevent 
such  a  shade  from  being  cast  upon  the  title,  when  the  defend- 
ant evinces  a  fixed  determination  to  proceed  with  the  sale." 
Lord  Eldo7i,  in  Hayward  v.  Dimsdale,  17  Ves.  Rep.  Ill,  de- 
clared his  opinion  that  there  is  a  jurisdiction  in  equity  to  or- 
der a  deed  forming  a  cloud  upon  the  title  to  be  delivered  up, 
though  that  deed  is  void  at  law ;  but  he  admitted  that  the 
c6ntrary  had  been  held  by  Lord  Thurlow,  and  Lord  Lough- 
borough had  held  the  contrary  in  3  Brown's  Chan.  Rep.  12, 
and  in  1  Ves.  Jr.  Rep.  50.  The  same  doctrine  is  maintained 
in  Jacknian  v.  Mitchell,  13  Ves.  Rep.  581,  and  Carroll  v.  Saf- 
ford,  3  How.  Rep.  U.  S.  463.  The  jurisdiction  exercised  in 
such  cases,  says  Mr.  Justice  Story,  is  founded  upon  the  ad- 
ministration of  a  protective  or  preventive  justice.  The  party 
is  relieved  upon  the  principle,  as  it  is  technically  called,  quia 
timet;  that  is,  for  fear  that  such  agreements,  securities,  deeds 
or  other  instruments  may  be  vexatiously  or  injuriously  used 
against  him,  when  the  evidence  to  impeach  them  may  be 
lost ;  or  that  they  may  throw  a  cloud  or  susptcion  over  his 
title  or  interest.  "  If  an  instrument  ought  not  to  be  used  or 
enforced,  it  is  against  conscience  for  the  party  holding  it  to 
retain  it ;  since  he  can  only  retain  it  for  some  sinister  pur- 
pose. If  it  is  a  deed,  purporting  to  convey  lands  or  other 
hereditaments,  its  existence  in  an  uncanceled  state  necessarily 
has  a  tendency  to  throw  a  cloud  over  the  title."  This  juris- 
diction, continues  the  same  learned  author,  is  not  confined  to 
cases,  where  the  instrument  having  been  executed,  is  void 
upon  grounds  of  law  and  equity — "  it  is  applied  even  in  cases 
of  forged  instruments,  which  may  be  decreed  to  be  given  up, 
without  any  prior  trial  at  law  on  the  point  of  forgery."  The 
old  course  used  to  be,  if  the  validity  of  the  instrument  was 
contested,  to  direct  an  issue  or  a  trial  at  law  to  ascertain  the 
fact :  but  this,  though  the  common  practice  was  a  matter  in 
the  sound  discretion  of  the  court ;  as  the  determination  of  a 
jury  upon  the  point  was  not  indispensable.  At  present,  a 
more  convenient  course,  it  is  said,  seems  to  prevail,  for  the 
court  itself  to  decide  the  point,  without  sending  the  matter 
to  be  ascertained  at  law  by  a  jury;  unless  the  contradictory 
character  of  the  evidence,  or  the  want  of  clearness  in  the 
proofs  make  it  advisable  to  direct  an  issue.     [2  Story's  Eq. 
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4-13.]  The  same  author  remarks,  that  where  the  illegality 
of  the  deed  or  other  instrument  appears  upon  the  face  of  it, 
so  that  its  nullity  can  admit  of  no  doubt,  the  same  reason  for 
the  interference  of  courts  of  equity  to  direct  it  to  be  canceled 
or  delivered  up,  would  not  seem  to  apply;  for  in  such  (Jase 
lapse. of  time  cannot  cjeprive  the  party  of  his  full  defence ;  nor 
can  such  a  paper  thi-ow  a  cloud  over  his  title,  or  diminish  its 
security;  nor  can  it  be  used  as  a  means  of  vexatious  litiga- 
tion, or  serious  injury.     [Id.  11.] 

By  a  comparison  of  the  allegations  of  the  bill  with  the  law 
as  we  have  stated  it,  we  think  it  perfectly  clear,  that  the  bill 
states  a  case  proper  for  equitable  interposition.  True,  it 
does  not  charge  the  defendant,  Lyon,  with  the  actual  com- 
mission of  waste,  but  it  affirms,  that  trespasses  and  waste  are 
threatened,  that  preparations  are  being  made  for  their  com- 
mission, and  that  by  the  acts  of  Lyon,  and  others  acting 
avowedly  under  his  authority,  the  complainants  are  disturbed 
and  are  likely  to  be  still  more  seriously  interrupted  in  the  en- 
joyment of  their  property.  That  the  acts  charged  to  have 
been  committed  and  threatened  would  most  probably  pro- 
duce such  a  result  as  the  comjilainants  apprehend,  we  think 
cannot  be  seriously  questioned.  This  being  the  case,  and 
Lyon  being  insolvent,  the  preventive  interference  of  chan- 
cery may  be  sustained  upon  the  ground  that  the  injury  to  the 
complainants'  property  would  be  otherwise  irreparable.  To 
authorize  an  injunction  to  issue  in  such  case,  it  i§  not  neceS' 
sary  that  the  acts  threatened  should  have  been  committed — 
if  the  party  insists  u.pon  his  right  to  do  them,  and  especially 
if  he  makes  advances  towards  their  commission,  it  is  quite 
sufficient.  [2_Atk.  R.  183;  Casey  v.  Holmes,  Bott  &  Earle, 
lOAla.  Rep.  776.] 

The  validity  of  the  deed  from  Huggins  as  collector  of  the 
taxes  for  Mobile  county,  has  not  been  drawn  in  question,  for 
any  defects  apparent  on  its  face,  and  it  may  therefore  be  con- 
ceded, that  it  is  prima  facie  va.\id,  if  its  recitals  are  sustained. 
Upon  this  hypothesis  it  may  be  assumed,  that  if  it  is  not  suf- 
ficient to  divest  the  complainants'  interest  in  the  property  in 
question,  it  at  least  throws  a  cloud  over  their  title — is  calcu- 
lated to  impair  the  market  value  of  the  estate,  and  will  pre- 
vent a  sale  at  its  fair  value.     Under  such  circumstances,  no 
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prudent -man  would  be  inclined  to  purchase.  The  bill  al- 
ledpes  that  complainants  are  in  possession,  and  upon  an  ob- 
jection of  the  want  of  equity,  this  allegation  must  be  taken  to 
be  true.  This  being  the  case,  the  defendants  cannot 
maintain  an  action  at  law  to  test  the  validity  of  the  ti- 
tle of  Lyon,  and  the  citations  we  have  made,  very  satisfac- 
torily establish  the  jurisdiction  of  a  court  of  chancery  to  re- 
move the  cloud,  and  cancel  his  deed.  [Bacon  v.  Conn,  1  S. 
(^  Marsh.  Ch.  R.  348.] 

We  are  now  brought  to  corisider  the  validity  of  the  sale 
under  which  Lyon  claims,  and  the  deed  consequent  thereon. 
By  the  act  of  1815,  in  connection  with  that  of  1821,  it  is 
enacted,  that  all  lists  of  taxes  shall  be  considered  as  having 
the  force  and  effect  of  an  execution  ;  and  it  shall  be  lawful  for 
all  assessors  and  collectors  of  taxes,  from  and  after  the  first 
day  of  September,  in  each  year,  to  proceed  to  make  distress 
a,nd  sale  of  the  goods  and  chattels,  lands  and  tenements  of  all 
persons  in  arrear  for  taxes.  Where  the  delinquent  has  no 
goods  and  chattels  within  the  county,  then  his  lands  and  ten- 
ements within  the  same,  or  so  much  thereof  as  will  be  suffi- 
cient to  pay  the  amount  of  taxes  due  froin  him,  together  with 
costs  and  charges,  may  be  sold  by  the  collector  ;  ^^  Provided, 
that  the  collector  shall  have  given  in  the  nearest  newspaper 
published  in  this  state,  in  the  case  of  residents  within  the 
same,  at  least  three  months  notice,  and  in  the  case  of  non-re- 
sidents, at  least  six  months  notice  of  the  time  and  place  of 
sale."  "  Which  notice  shall  contain  a  particular  description 
of  the  land  for  sale ;  on  what  water  course  it  is,  and  by  what 
lands  the  same  is  bounded ;  and  to  whom  tlie  same  was 
granted,  or  by  whom  the  same  is  now  owned  or  claimed." 
"  There  shall  not  be  sold  in  one  lot,  more  than  three  hun- 
dred and  twenty  acres  of  land  ;  but  if  one  lot  shall  not  sell 
for  the  amount  of  taxes  due  from  the  delinquent,- together 
with  all  costs  andcharges  that  shall  have  accrued  thereon, 
the  collector  shall  sell  as  many  lots,  or  parts  of  lots,  as  shall 
raise  the  full  amount  due  ;  in  no  case  shall  the  collector  sell 
any  more  land  than  shall  be  sufficient  to  raise  such  sum  as 
shall  be  due. 

The  same  statute  directs  that  every  collector  of  taxes  who 
shall  sell  any  real  estate  to  satisfy  any  tax  imposed  by  law- 
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ful  authority,  shall  execute  to  the  purchaser  thereof,  a  deed 
of  conveyance  immediately ;  "  which  deed  shall  be  good  and 
effectual,  both  in  law  and  equity,"  and  shall  recite,  "  that  the 
real  estate  thereby  conveyed  was  sold  for  taxes,  and  the  con- 
sideration ;"  but  such  deed,  though  it  may  be  proved,  shall 
not  be  recorded,  until  the  expiration  of  one  year  from  its 
date ;  within  which  time  the  person  whose  estate  has  been 
sold,  may  redeem  the  same.  [Clay's  Dig.  566-7,  •§>  50,  53.] 
It  is  provided  by  the  act  of  1821,  that  "  the  assessor  shall  de- 
liver to  each  individual  whose  property  he  assesses,  a  con- 
cise statement  of  the  property  assessed,  and  the  amount  ; 
which  he  shall  date  and  sign."  [Id.  554,  <§.  36.]  The  act 
of  1827,  makes  it  the  duty  of  the  assessor  to  value  town  pro- 
perty in  case  of  the  neglect  or  refusal  of  the  proprietor  to  list 
the  same,  and  of  the  collector  to  collect  the  amount  of  tax 
due  thereon,  in  the  same  mannei:  as  if  the  tax  had  been  giv- 
en in  by  the  owner.  It  is  also  provided  by  the  same  statute, 
"  that  the  collectors  of  taxes  in  the  several  counties  shall, 
at  the  time,  and  in  the  manner  prescribed  by  law,  make  dis- 
tress and  sale  of  the  goods  and  chattels,  lands  and  tenements 
of  all  delinquents  in  making  returns  of  taxable  property,  or 
in  payment  of  taxes."  In  cases  of  taxes  assessed,  as  direct- 
ed by  the  act,  on  lands  or  town  lots,  to  which  a  complete  ti- 
tle has  not  been  made,  (if  no  other  property  can  be  found  to 
satisfy  it,)  the  collector  is  directed  to  offer  the  same  for  rent, 
having  first  given  thirty  days  notice,  by  advertisement  at 
the  court  house  door,  and  at  two  other  places  in  the  county. 
[See  the  act,  <§,  3,  9,  12  ;  Clay's  Dig.  564^  *§»  38  ;  567,  §  55.] 
This  enactment  does  not  modify  the  act  of  1815,  as  it  res- 
pects the  proceedings  essential  to  the  sale  of  real  estate  for 
the  sale  of  taxes.  The  ninth  section,  except  so  far  as  it  is 
declaratory  of  the  act  of  1815,  relates  expressly  to  lands  or 
town  lots ''sold  under  the  authority  of  the  United  States, 
previous  to  the  first  day  of  September,  1819."  This  is  con- 
clusively indicated,  not  only  by  the  section  referred  to,  but 
by  the  eighth  and  eleventh  sections,  and  upon  this  hypothe- 
sis we  will  consider  the  case. 

In  Williams  v.  Peyton's  lessee,  4  Wheat.  Rep.  77,  it  was 
said  that  the  authority  conferred  upon  a  collector  to  sell  lands 
for  the  non-payment  of  the  direct  tax,    "is  a  naked  power, 
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not  coupled  with  an  interest ;  and  in  all  such  cases,  the  law 
requires^.that  every  pre-requisite  to  the  exercise  of  that  pow- 
er, mu^t  precede  its  exercise  ;  that  the  agent  must  pursue  the 
power,  or  his  act  will  not  be  sustained  by  it."  The  deed  of 
the  collector  is  not  ^ven  prima  facie  evidence,  that  the  pre- 
requisites prescribed  by  law  have  been  complied  with ;  but 
the  party  claiming  under  it  must  show  positively,  that  they 
have  been  complied  with.    . 

It  is"  easy  for  the  purchaser,  said  the  court,  to  show  that  the 
collector  has  posted  up  the  notifications  as  required  by  the 
statute,  but  very  difficult  to  show  that  he  has  not.  He  may 
readily  prove  that  a  personal  demand  was  made  on  the  per- 
son liable  for  the  tax,  "  but  the  negative  in  many  cases  would 
not  admit  of  proof.  No  greater  hardship  is  imposed  on  the 
purchaser  to  require  him  to  prove  the  publication  in  a  gazette, 
than  to  require  him  to  prove  that  a  naked  power  of  attorney, 
in  a  case  in  which  his  deed  has  been  executed  by  an  attor- 
ney, was  really  given  by  the  principal.  ''  But  to  require  from 
the  original  proprietor  proof  that  these  acts  were  not  perform- 
ed by  the  collector,  would  be  to  impose  on  him  a  task  al- 
ways difficult,  and 'sometimes  impossible  to  be  performed." 
[See  also,  4  Cranch's  Rep.  403 ;  9  Id.  64 ;  1  Scam.  R.  335 ; 
1  Bibb's  R.  295  ;  5  Mass.  Rep.  403  ;  4  Dev.  &  Bat.  R.  363.J 
A  puiichaseer  of  lands  which  have  been  sold  for  the  non-pay- 
ment of  taxes  cannot  defend  his  possesion  by  the  production 
of  the  collector's  deed,  and  proof  of  its  execution,  but  he  must 
also  show  that  the  lands  were  listed ;  that  taxes  were  due 
and  unpaid,  and  that  the  lands  were  regularly  advertised  for 
sale.  "  In  deciding  on  tax  titles,  great  strictness  has  always 
been  observed,  and  less  latitude  given  than  in  proceedings  on 
judgment  and  execution.  A  collector  who  sells  lands  for 
taxes,  must  act  in  conformity  with  the  law  from  which  he 
derives  his  power,  and  the  purchaser  is  bound  to  inquire 
whether  he  has  done  so,  or  not.  He  buys  at  his  peril,  and 
cannot  sustain  his  title,  without  showing  the  authority  of 
the  collector,  and  the  regularity  of  the  proceedings.  In  these 
cases  the  maxirn  caveat  emptor  applies."  [3  Ohio  Rep.  232; 
see  also,  2  Ohio,  378  ;  3  Yeates'  Rep.  284 ;  2  Id.  100  ;  13 
Sergt.  &  R.  Rep.  208;  4  Dev.  &  Bat.  Rep.  386  j  6  Wheat. 
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Rep.  116;  6  14-  119;  1  Yeates'  Rep.  300;  3  Monr.  Rep. 
271.] 

In  an  ex  parte  proceeding,  as  a  sale  of  land  for  taxes,  un- 
der a  special  authority,  great  strictness  is  required.  To  di- 
vest an  individual  of  his  property  against  his  consent,  every 
substantial  requisite  of  the  law  must  be  complied  with.  No 
presumption  can  be  raised  in  behalf  of  a  collector  who  sells 
real  estate  for  taxes,  to  cure  any  radical  defect  in  his  pro- 
ceedings ;  and  the  proof  of  regularity  devolves  upon  the  per- 
son who  claims  under  the  collector's  sale.  [4  Pet.  R.  349.] 
To  the  same  effect  is  Avery  v.  Rose,  4  Dev.  Rep.  549,  in 
which  it  was  also  held,  that  the  collector's  deed  must  be 
made  at  the  time  directed  by  the  statute.  In  the  Lessee  of 
Watt  V,  Gilmore,  2  Yeates'  Rep.  330,  lands  were  assessed 
and  sold  for  the  non-payment  of  taxes,  as  the  property  of  A. 
G.  and  J.  G.,  but  were  advertised  as  the  property  of  C.  G. 
and  company :  Held,  that  the  variance  between  the  adver- 
tisement, assessment  and  deed,  was  fatal  to  the  sale  and  op- 
eration of  the  deed.  So  it  has  been  decided,  that  under  the 
eighth  section  of  the  act  of  1812,  to  amend  the  act  for  the 
incorporation  of  the  city  of  Washington,  a  sale  of  unimprov- 
ed squares,  or  lots  in  the  city,  for  the  payment  of  taxes  is  il- 
legal, unless  such  squares  and  lots  have  been  assessed  to  the 
true  and  lawful  proprietor  thereof;  and  the  advertisement  of 
sale  must  contain  a  particular  statement  of  the  amount  of 
taxes  due  on  each  lot  separately.  [8  Wheat.  Rep.  681.]  And 
if  land  is  assessed  in  the  name  of  A.  when  in  fact  it  belong- 
ed to  B.,  a  sale  for  the  non-payment  of  taxes  will  not,  though 
a  deed  has  been  executed,  and  legal  forms  have  in  other  res- 
pects been  adhered  to,  convey  a  title  to  the  pifrchaser.  [1 
Bibb's  Rep.  295.]  In  fact  it  is  indispensable  to  the  regular- 
ity of  a  sale,  in  such  case,  that  the  assessment  of  the  tax 
should  have  been  made  strictly  in  conformity  to  law/  [1 
Tyler's  Rep.  305 ;  14  Mass.  Rep.  177 ;  1  Pick.  Rep.  482.] 
Where  the  statute  requires  the  notice  shall  be  given  to  the 
occupant,  or  proprietor  of  the  land,  previous  to  the  sale  for 
the  non-payment  of  the  tax,  unless  such  notice  is  given,  the 
deed  of  the  collector  passes  no  title  to  the  purchaser.  [7 
Wend.  R.  148  ;  15  Id.  348 ;  16  Id.  550.] 
40 
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If  land  is  sold  for  the  non-payment  of  divers  taxeSj  one  of 
which  is  illegal,  and  the  rest  legal,  the  sale  is  void  m  toto  [1 
Greenl.  Rep.  339 ;  see  also,  15  Mass.  Rep.  144.]  So  where 
a  sheriflf  sells  land  for  the  taxes  of  two  years,  when  he  had  a 
right  to  collect  only  those  due  for  the  last  year,  the  sale 
is  void,  and  his  deed  vests  no  title  in  the  purchaser.  [3 
Dev.  Rep.  432.]  And  in  Jones  v.  Gibson,  Taylor's  N.  C. 
*  Term  Rep.  480,  the  sheriff  sold  an  entire  tract  of  land,  for 
the  payment  of  the  taxes  assessed  thereon,  although  the  tax- 
es for  one  third  of  the  tract  had  been  paid  by  a  person  who 
clairtied  to  be  the  proprietor  of  that  portion  of  it,  and  it  was 
held  that  the  sale  was  void.  So  where  a  sale  of  land  was 
made  for  taxes,  after  a  legal  tender  to  the  collector,  by,  a  part 
owner,  of  all  that  was  due,  no  title  passed  to  the  purchaser. 
[3  Hawks.  Rep.  283.] 

A  statute  of  New  York  required  a  tax  list  to  be  made  out, 
"  containing  the  names  of  all  the  taxable  inhabitants  residing 
in  the  district  at  the  time  of  making  out  the  list,  and  the  a- 
mount  of  tax  payable  by  each  inhabitant,  set  opposite  his 
name ;"  and  further  directed,  that  a  warrant  issue,  which 
"  shall  command  the  collector  to  collect  from  every  person  in 
such  tax  list  or  rate  bill  named,  the  sum  therein  set  opposite 
to  his  name."  Held,  that  where  a  farm  is  owned,  and  actu- 
ally possessed  by  the  widow  and  heirs  of  a  person  deceased, 
the  designation  of  such  owners  in  a  tax  list,  and  warrant  for 
the  collection  of  the  tax,  as  "  the  widow  and  heirs  of  A.  B. 
deceased,  is  a  sufficient  compliance  with  the  directions  of 
the  statute  to  justify  the  collector  in  executing  the  warrant. 
[10  Wend.  Rep.  346.]  And  in  the  Lessee  of  Massie's  Heirs 
V.  Long  and  others,  1  and  2  Ohio  Rep.  412,  it  was  held  that 
the  assessment  of  a  tax  upon  a  "  part  of  a  lot,  or  one  acre  of 
a  lot,"  without  quantity  or  location,  in  the  one  case,  or  with- 
out location  in  the  other,  is  too  vague  and  indefinite  to  autho- 
rize a  sale  of  any  part,  or  in  any  place.  It  has  been  decided 
under  the  tax  laws  of  Illinois,  that  a  deed  to  the  purchaser 
of  land  sold  for  taxes,  must  show  that  the  land  was  sold  for 
the  taxes  of  a  particular  year,  and  if  it  is  ambiguous  in  this 
respect,  it  cannot  be  explained  by  parol  testimony.  [1  Gilm. 
Rep.  26.] 

The  earlier  legislation  of  Illinois,  in  respect  to  the  sale  of 
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lands  for  a  default  in  the  payment  of  taxes,  seems  to  have 
been  modified,  so  as  to  make  the  deed  of  the  auditor,  (the 
officer  authorised  to  convey, )  evidence  of  the  regularity,  and 
legality  of  the  sale.  Until  the  contrary  shall  be  made  to  ap- 
pear. [1  Gilm.  Rep.  631  ;  see  also,  Id.  131.]  And  although 
by  a  statute  of  New  York,  it  is  declared,  that  where  lands  are 
sold  in  consequence  of  the  non-payment  of  taxes,  and  a  deed 
is  regularly  executed,  such  deed  "  shall  be  conclusive  evi- 
dence that  the  sale  was  regular,"  it  has  been  held,  the  con- 
veyance may  be  defeated  by  proof  of  the  fact,  that  the  tax 
for  which  the  land  was  sold,  was  paid  before  the  sale.  It 
was  said,  that  "  the  statute  declares  that  the  conveyance  shall 
vest  an  absolute  estate  in  fee  simple  in  the  purchaser  ;  which 
it  does  not,  if  the  tax  had  not  been  paid  ;  but  if  it  has  been 
paid,  then  no  estate  passes  by  the  sale,  for  the  statute  intend- 
ed to  divest  the  title  of  the  former  owner,  for  non-payment 
of  the. tax,  and  for  that  only  ;  and  it  must  be  so  construed." 
The  purchaser  buys  subject  to  being  defeated  if  the  tax  has 
been  paid,  and  if  his  title  is  invalidated  for  that  cause,  he 
must  look  to  the  state  for  the  relief  which  such  a  case  re- 
quires.    [18  Johns.  R.  441.] 

We  might,  perhaps,  have  saved  ourselves  the  labor  of  thus 
multiplying  citations  on  this  branch  of  the  case,  by  merely 
referring  to  a  decision  of  our  own,  in  which  it  was  held,  that 
to  sustain  a  sale  of  real  estate  for  the  non-payment  of  taxes 
by  the  marshall  and  collector  of  the  city  of  Wetumpka,  the 
purchaser  must  show  that  every  pre-requisite  to  the  regulari- 
ty of  such  sale  had  been  strictly  complied  with.  [5  Ala.  R. 
433.]  But  as  the  opinion,  in  that  case,  though  clearly  and 
satisfactorily  reasoned,  did  not  go  into  an  elaborate  examina- 
tion of  the  question,  we  have  thought  altogether  proper  on 
the  present  occasion,  to  fortify  the  conclusioii  there  expressed. 
It  is  important  to  the  State,  as  well  as  to  individuals,  that  the 
law  upon  this  point  should  be  understood,  and  this  must  be 
our  apology  for  having  thus  extended  this  opinion. 

Our  statutes  do  not  declare  that  a  sale  and  conveyance, 
such  as  we  are  considering,  shall  operate  propria  vigore,  it 
merely  provides  that  the  collector's  "  deed  shall  be  good  and 
effectual,  both  in  law  and  equity."  By  this  we  understand, 
that  it  shall  pass  the  title  to  the  vendee,  if  the  sale  was  made 
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in  obedience  to  the  directions  of  the  law,  and  was  authoris- 
ed by  it — ^not  that  the  vendee  shall  be  released  from  the  onus 
of  proving  every  pre-requisite  to  the  regularity  of  the  sale. 
This  being  the  case,  the  citations  from  4  Wheaton's  Reports, 
3  Ohio  Reports,  and  others  of  a  kindred  character,  are  direct- 
ly in  point.  By  these  we  have  seen,  that  a  tax  collector's 
deed  is  not  even  prima  facie  evidence  in  favor  of  the  pur- 
chaser's title,  but  must  be  sustained  by  proof  of  extraneous 
facts. 

The  notice  we  have  taken  of  our  statutes,  and  the  adjudi- 
cations upon  kindred  enactments  elsewhere,  very  clearly  in- 
dicate that  the  proceedings  of  the  collector,  Hugging,  under 
whose  deed  Lyon  claims,  were  eminently  irregular.  The 
assessment  does  not  particularize  the  land,  by  stating  what 
portion  of  the  Orange  Grove  tract  was  assessed.  It  could  not 
have  been  ascertained,  (if  at  all,)  without  reference  to  deeds 
and  writings,  as  well  as  oral  testimony,  to  which  access  could 
most  probably  be  obtained  only  by  time  and  industry.  It 
does  not  appear  whether  the  assessment  was  made  in  the  or- 
dinary mode  by  the  proprietors  of  the  estate,  or  by  the  collec- 
tor, upon  his  neglect  or  refusal  to  give  it  in  ;  nor  is  it  shown 
that  the  collector  delivered  to  the  proper  persons  a  written 
statement  of  the  tax  assessed.  It  may  be  well  questioned, 
whether  it  is  proved  that  the  persons  liable  to  pay  the  tax 
had  not  sufficient  property  in  Mobile  county  that  could  be 
sold  for  its  satisfaction.  Is  it  certain  that  the  lands  were  as- 
sessed to  the  proper  persons  ?  It  is  obvious  from  the  proof, 
that  the  greater  part  of  the  sum  assessed  was  paid  by  the  real 
proprietors  of  the  property,  or  their  agents,  even  previous  to 
its  having  been  advertised  for  sale. 

Again :  The  advertisement  by  the  collector  of  the  time  and 
place  of  sale,  is  as  general  as  the  assessment,  and  proposed 
to  sell  "  the  balace  of  the  Orange  Grove  tract  remaining  un- 
sold," to  pay  the  entire  sum  assessed,  without  noticing  the 
payment  of  any  part  of  it ;  nor  can  the  land  to  which  it  re- 
fers be  identified,  and  located,  otherwise  than  by  reference  to 
extraneous  written,  and  perhaps  verbal  evidence.  And  to 
this  it  may  be  added,  that  it  not  only  does  not  appear  that 
the  sale  was  advertised  for  three  months,  but  it  was  proved 
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by  the  positive  testimony  of  one  witness  that  the  advertise- 
ment first  appeared  on  the  7th  of  January,  1842,  and  the  sale 
was  made  on  the  7th  of  February  next  thereafter — being 
thirty  days.  It  is  unnecessary  to  inquire  whether  any  par- 
ticular in  which  we  have  noticed  the  proof  to  be  wanting, 
constitute  so  many  legal  objections  to  the  title  of  the  de- 
fendant, Lyon,  since  it  is  perfectly  clear  from  the  terms  of 
the  statute,  that  the  two  last  stated  are  substantial  defects 
in  the  advertisement,  and  are  fatal  to  his  pretensions.  The 
affirmation  in  the  answers  of  Lyon  and  Huggins,  that  the 
sale  was  advertised  according  to  law,  axe  too  general  and  in-* 
definite  to  entitle  them  to  be  considered  a  direct  denial  of 
the  allegation,  that  the  notice  of  the  sale  was  published  for 
thirty  days  only.  These  defendants  do  not  state  what  they 
consider  a  legal  advertisement — it  may  be,- they  consider  such 
as  was  published,  and  for  the  period  proved,  was  a  compli- 
ance with  the  statute.  Be  this  as  it  may,  upon  principles  of 
reason  and  analogy,  the  opinion  of  a  defendant  generally  ex- 
pressed, that  a  matter  was  transacted  pursuant  to  the  law, 
cannot  outweigh  the  positive  declarations  of  a  witness,,  who 
states  the  facts  specially,  which  show  that  the  law  was  dis-' 
regarded.  •>;^.  '  -^ 

We  need  not  consider  any  other  Question  discussed  in 
this  case,  as  the  result  cannot  be  changed  by  any  conclu- 
sion we  might  attain  in  respect  to  them.  The  consequence 
is,  that  the  chanceller  rightly  perpetuated  the  injunction, 
jmd  set  aside  the  sale  and  conveyance  upon  which  the  de- 
fendant, Lyon,  rested  his  claim — the  decree  is  therefore  af' 
firmed.  * 
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1.  When  land  is  conveyed  by  a  deed  which  is  not  registered,  but  the  pur- 
chaser enters  and  holds  under  the '  deed  for  several  years,  after  which  a 
'  stranger  entfers  on  the  possession  and  holds  without  any  connection  with 
the  title,  these  facts  are  sufficient  notice  to  prevent  a  lien  from  attaching 
to  the  land  by  a  judgmeat  obtained  against  the  vendor  of  the  land  six 
years  after  his  sale  and  conveyance,  and  a  purchaser  under  the  judgment 
obtains  no  title,  being  charged  with  notice  by  the  outstanding  possession 
existing  at  the  time  of  his  purchase. 

Writ  of  Error  from  the  Circuit  Court  of  Jefferson. 

The  action  is  trespass  qu.  fre.  to  try  titles  to  a  tract  of 
land  described  in  the  declaration.  At  the  trial,  both  parties 
deduced  title  from  the  same  source,  one  Tannehill.  The 
plaintiff,  Powell,  showed  a  judgment  in  the  circuit  court  of 
Blount,  rendered  in  1839  against  Tannehill,  and  a  sale  by 
vjffUie  of  an  execution  thereon,  as  well  as  the  sheriff's  deed, 
executed  5th  November,  1845.  The  defendant,  Allred,  of- 
fered a  deed  |jpom  Tannehill  to  one  Gillaspie,  executed  31st 
December,  1833.'  Tlie  plaintiff  objected  to  this,  on  the 
ground  it  never  had  been  recorded,  but  the  court,  notwith- 
standing, admitted  it.  ■  The  defendant  then  proved  a  deed 
from  Gillaspie  j*4o  one  Esther  W.  Harrison,  and  also  proved 
she  was  the  wife  of  one  Greenberry  H.,  who  for  some  years 
before  the  date  of  the  deed,  had  left  this  State  and  gone  to 
Texas.  The  defendant' also  proved,  that  at  the  time  of  the 
execution  of  the  deed  By  Tannehill  to  Gillaspie,  the  former 
abandoned  the  possession,  and  the  latter  took  possession  un- 
der the  deed,  and  remained  in  possession  some  four  or  five 
years,  and  until  the  execution  of  the  deed  to  Mrs.  Harrison. 
At  that  time  another  Gillaspie  went  into  possession,  and  so 
remained  for  some  four  or  five  years,  when  the  defendant  en- 
tered, and  has  continued  in  possession  ever  since. 

On.  this  state  of  proof,  the  plaintiff  asked  the  court  to 
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charge  the  jury,  that  if  the  deed  from  Tannehill  to  Gillaspie 
was  not  recorded  before  the  rendition  of  the  judgment  under 
which  his  title  to  the  land  was  sold,  and  the  plaintiff  had  no 
actual  notice  of  the  deed,  then  the  verdict  should  be  for  the 
plaintiff.  This  was  refused,  and  the  charge  given,  that  if 
Tannehill  went  out  of  possession  when  he  executed  the  deed, 
and  Gillaspie  entered  under  the  deed  and  so  remained  for 
four  or  five  years,  and  that  Tannehill  had  never  since  been 
in  possession,  this  was  constructive  notice,  and  the  deed  good, 
although  unrecorded. 

The  plaintiff  excepted  to  the  several  rulings  of  the  court, 
and  they  are  now  assigned  as  error. 

Ernest,  for  the  plaintiff  in  error,  cited  8  Ala.  Rep.  866 ;  4 
Rand.  174 ;  3  Ala.  Rep.  458  ;  4  lb.  263.  ;  " 

W.  S.  MoDD,  contra,  cited  Dss^is  v.  Blunt,  6  Mass.  R.  487; 
Jackson  v.  Town,  4  Cowan,  509  ;  Tuttle  v.  Jackson,  6  Wend. 
213;  Jackson  v.  Post,  15  lb.  593  ;  Harris  v.  Carter,  3  Stew. 
232 ;  Morgan  v,  Morgan,  lb,  383 ;  Fenno  v.  Sayre,  3  Ala. 
Rep.  471;  Scroggin  v.  McDougald,,S  Ib..381. 

»!'    '.■•'"    ., 

GOLDTHWAITE,  J.— In  Daniel  v.  Sorrells,  9  Ala.  Rep. 
436,  the  precise  question  decided  ivas,  that  the  title  of  the 
sheriff's  vendee  was  superior  to  that  of  a  previous  purchaser 
from  the  judgment  debtor  in  consequence  of  the  neglect  to 
register  his  deed  within  six  months  fronjf  its  execution,  or  be- 
fore the  judgment  lien  attached.  We  also  held,  that  notice 
to  the  sheriff's  vendee  of  the  previous  deed  from  the  debtor, 
did  not  render  his  title  defective,  as  it  was  not  shown  the 
creditor  himself  had  notice.  We  arrived  at  the  conclusion, 
that  a  creditor  was  as  much  within  the  protection  of  the  re- 
gistration acts  as  a  purchaser,  not  because  unregistered  deeds 
are  expressly  declared  void  as  to  creditors,  but  because  the 
later  enactments  speak  of  creditors  and  purchasers  as  having 
the  same  rights,  though  the  object  of  those  enactments  A\^as 
chiefly  to  open  the  time  for  registration.  To  carry  construc- 
tion further,  and  hold  that  creditors  are  placed  on  a  different 
footing  than  purchasers,  would  in  our  judgment  be  without 
warrant. 
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In  the  case  before  iia  now,  it  will  be  seen  the  judgment 
debtor,  some  six  yearj  before  the  judgment  was  rendered, 
had  sold  the  land  in  question  and  paVted  with  the  occupan- 
cy; after  this,  the  land  was  held  under  his  deed  for  some  four 
or  five  years.  The  deed  however  was  never  registered,  nor 
is  it  shown  that  those  in  possession  at  the  time  of  the  judg- 
ment or  of  the  sale  under  it,  are  connected  with  title  made 
by  the  unregistered  deed,  although  at  both  these  periods  the 
land  was  occupied  by  persons  having  no  connection  with  the 
judgment  debtor.  The  question  is,  are  these  circumstances, 
or  any  of  them,  constructive  notice  to  the  plaintiff  of  the  un- 
registered deed. 

We  have  previously  said  that  there  was  no  warrant  by  our 
statutes  to  put  creditors  on  a  different  footing  from  purchas- 
ers, and  it  is  such  of  the  latter  only  as  are  so  bona  fide  and 
■without  notice,  that  the  statute  protects.  Actual  notice  is 
not  pretended,  but  the  settled  law  of  this,  as  of  most  other 
courts,  that  possession  under  the  unregistered  deed,  is  con- 
structive notice  sufficient  to  satisfy  the  terms  of  the  statutes. 
[Scroggins  v.  McDougald,  8  Ala.  Rep.  381,  and  cases  there 
cited.] 

It  does  not  appear  in  this  case  that  possession  was  held  un- 
der the  unregistered  deed,  though  it  is  clear  it  was  not  held 
under  the  judgment  debtor.  The  fair  inference  is,  thd  party 
in  possession  was  a  mere  intruder  on  the  estate  of  Mrs.  Har- 
rison; and  thus  the  question  is  narrowed  to  the  inquiry 
whether  such  a  possession  is  notice  to  the  plaintiff,  whether 
we  consider  his  rights  as  a  judgment  creditor,  or  as  a  bona 
fide  purchaser  under  the  judgment  debtor,  through  the  me- 
dium of  the  sheriff's  sale. 

We  have  been  unable  to  find  any  decision  bearing  directly 
on  this  point,  but  on  principle,  we  cannot  perceive  why  the 
possession  of  a  mere  trespasser  will  invest  a  judgment  credi- 
tor with  rights,  which  he  could  not  have  if  the  purchaser  un- 
der the  unregistered  deed  had  retained  possession.  If  the 
present  defendant  -has  wrongfully  entered,  why  should  that 
produce  the  effect  to  defeat  the  title  of  Mrs.  Harrison  ?  It  is 
impossible  for  the  most  vigileint  owner  of  lands,  if  he  resides 
at  ^distance  from  them,  to  prevent  the  unauthorized  intru- 
sion of  others,  and  it  would  be  a  most  severe  penalty,  if  his 
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.omission  of  vigilance  could  enable  the  creditor  of  a  former 
owner  to  take  advantage  of  this  to  sell  the  land.  So,  too, 
the  circumstance  that  a  judgment  is  obtained  and  the  land 
sold  during  the  continuance  of  such  an  intrusion,  cannot  in 
•-our  judgment  invest  the  creditor  or  purchaser  with  other 
rights  than  he  would  have  against  the  rightful  possessor.  It 
is  the  well  settled  rule  of  the  English  courts  as  well  as  our 
own,  that  possession  out  of  the  vendor  and  held  by  another  is 
sufficient  to  put  a  purchaser  on  the  inquiry.  When  he  has 
■  sufficient  information  to  lead  him  to  a  fact,  he  shall  be 
deemed  to  know  such  fact.  [Atkinson  on  Marketable  Titles, 
573  ;  Morgan  v.  Morgan,  3  Stew.  383  ;  Scroggin  v.  McDou- 
gald,  8  Ala.  Rep.  381.]  If  inquiry  had  been  made  of  the 
person  in  possession,  it  is  highly  improbable  it  would  have 
resulted  in  any  thing  but  Complete  information  j  and,  al- 
though the  rule  just  referred  to  is  usually  stated  in  connec- 
tion with  tenancies  and  equitable  titles,  we  do  not  doubt  its 
application  to  all  cases  where  there  is  an  actual  possession 
held  by  any  other  person  than  his  whose  title  is  purchased, 
even  if  that  possession  is  by  a  mere  intruder. 

The  statutes  of  registration  were  intended  to  prevent  bona 
fide  creditors  and  purchasers  from  being  injured  by  secret 
conveyances  not  discoverable  by  the  exercise  of  ordinary  dil- 
igence ;  but  to  extend  them  so  as  to  authorize  either  creditor 
or  purchaser  to  shelter  himself,  under  the  pretence  of  having 
been  deceived,  when  the  person  \vhose  title  he  claims  to  have 
changed  by  a  lien,  or  from  whom  he  purchases,  has  been  out 
of  possession  for  more  than  thir^en  years,  and  when,  during 
all  that  time,  the  land  has  been  possessed  by  others  not 
claiming  a  title  for  him,  would  ^n  our  judgment  be  repugnant 
to  the  principles  which  produced  these  enactments. 

We  think  there  was  no  error  in  the  ruling  of  the  circuit 
court.     Judgment  affirmed. 
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STOKER,  ET  AL.^v.  YERBY. 

1.  Detinue  will  lie  by  the  trustees  and  deacons  of  a  religious  society,  to  re- 
cover a  deed  which  they  had  deposited  with  tlie  defendant,  and  which  ho 
refused  to  re-deliver.  f-' 

2.  One  to  whom,  in  common  with  others,  a  deed  is  made  as  a  trustee  of  a 
religious  society,  is  seized  to  tlie  use  of  the  society,  and  has  not  such  an 
interest  in  the  land  as  would  authorize  him  to  withliold  the  deed  from  " 
those  from  whom  he  had  received  it 

Error  to  the  County  Court  of  Tuscaloosa. 

Detinue  for  a  deed  conveying  land. 

The  declaration  states,  the  plaintiffs,  as  deacons  of  the  Baptist 
church,  established  at  Bethel  meeting  hotise,  and  successors, 
as  such  deacons,  of  Castleton  Lyon,  John  Yerby,  and  Wiley 
McGee,  formerly  deacons  and  trustees  of  said  church,  com- 
plain of  John  Yerby,  &,c. — for  that  the  said  plaintiffs,  on  the 
24th  April,  1845,  at,  (fee,  delivered  to  the  defendant,  a  cer- 
tain deed,  to  wit,  &c.  (describing  the  land  therein  conveyed,) 
which  conveyance  it  alledges,  was  made  for  the  purpose  of 
erecting  a  house  of  worship  of  Almighty  God,  of  great  value, 
4*0.  to  wit,  of  the  value  of  $1,000,  to  be  delivered  to  the 
plaintiffs  on  request.  -  Yet,  although  often  requested,  &c., 
concluding  with  the  common  breach. 

The  second  count  differs  from  the  first,  only  in  al- 
ledging  that  they  lost  the  deed  out  of  their  possession,  and 
that  it  came  to  the  possession  of  the  defendant,  and  that  he 
refuses  to  deliver  it. 

To  this  declaration  the  defendant  demurred,  and  the  court 
sustained  the  demurrer.     This  is  the  error  assigned. 

Porter,  for  the  plaintiff  in  error. 

The  delivery  was  enough  to  sustain  the  action.  [1  Arch. 
N.  P.  287.]     Or,  right  of  possession  without  delivery.     [lb. 

287.  i 
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A  grant  to  use  of  a  church  not  incorporated,  grantor  stands 
seized  to  use.  [D.  Church  v.  Veder,  4  Wend.  494.]  And 
trustees  de  facto  of  a  church,  not  incorporated,  may  maintain 
an  action.  [Green  v.  Cady,  et  al.  9  Wend.  414 ;  People  v. 
■Russell,  9  Johns.  147  ;  1  Chitty's  P.  8,  note  10 ;  Jef.  Ins. 
Co.  V.  Cothral,  7  Wend.  72.] 

The  power  of  a  successor,  in  such  a  case,  arises  as  inci- 
dent, ex  necessitate.     [1  Cowen,  679.] 

Martin  4*  Huntington,  contra. 

This  suit  was  brought  by  the  plaintiffs  as  successors,  (fee. 
to  recover  a  deed,  «fec. 

A  demurrer  was  filed  and  sustained  to  the  plaintiff 's  decla- 
ration, on  the  ground  that  the  plaintiffs  are  not  incorporated, 
and  could  not  sue  as  successors,  (fee.  To  sustain  the  opinion 
of  the  court  below,  we  rely  upon  Earnst  v.  Battle  and  others, 
I  John.  Cas.  319,-  Bumpass  v.  Richardson,  1  Stew.  16;  Ew- 
ing  V.  Metlock,  5  Porter,  82 ;  2  Ala.  R.  699. 

ORMOND,  J. — To  maintain  detinue,  it  is  not  necessary 
that  the  plaintiff  should  have  the  absolute  property  in  the 
thing  sued  for,  a  special,  or  qualified  property,  as  that  of  a 
bailee,  is  sufficient  against  a  wrong  doer.  [Arch.  N.  P. 
286.] 

We  understand  the  declaration  to  alledge,  that  the  plain- 
tiffs, as  deacons  and  trustees  of  the  Baptist  church,  establish- 
ed at  Bethel  meeting  house,  were  possessed  of  a  certain  deed, 
for  two  acres  of  ground,  on  which  the  church  has  been  erect- 
ed, that  they  delivered  the  deed  to  the  defendant,  to  be  re- 
delivered to  them  on  request,  and  that  although  requested, 
he  refuses  to  re-deliver  it.  The  second  count  varies  from 
the  first  only  in  charging  that  the  deed  came  to  the  posses- 
sion of  the  defendant  by  finding. 

It  is  obvious  that  no  question  of  title  is  presented  here  ;  it 
is  the  case  of  a  bailee  against  a  wrong  doer.  It  is  however  in- 
sisted, that  the  declaration  shows  that  the  defendant  has  the 
right  to  the  possession  of  the  deed.     The  deed  is  described 
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as  havings  been  made  by  William  H.  Terrell,  to  Castleton 
Lyon,  Wiley  McGee,  and  the  defendant,  as  deacons  and  trus- 
tees of  the  Baptist  church  established  at  Bethel,  in  Tusca- 
loosa county,;and  their  successors  in  office,  upon  trust,  that 
the  grantees  should  hold  the  land,  for  the  purpose  of  erecting 
thereon  houses  suitable  for  the  worship  of  Almighty  God, 
for  the  accommodation  of  the  Baptist  society,  &c.  It  is  ob- 
vious that  the  title  is  merely  vested  in  these  persons,  with- 
out any  beneficial  interest,  and  that  they  are  seized  to  the 
use  of  the  Baptist  society  of  Bethel  meeting  house.  [Re- 
formed Dutch  Church  v.  Veeder,  4.  Wend.  494.]  The  de- 
fendant therefore  had  not  such  an  interest  in  the  property 
conveyed  by  the  deed,  as  would  authorize  him  to  detain  it 
against  the  acting  trustees  of  the  church,  from  whom  he  had 
received  it,  and  who  were  entitled  to  the  possession,  as  dea- 
cons and  trustees  of  the  church. 

Whether  the  plaintiffs  could  maintain  this  action,  as  the 
present  deacons  and  trustees,  and  successors  of  the  defenda  nt 
and  others,  to  whom  the  possession  of  the  deed  was  deliv- 
ered, and  without  ever  having  had  possession  themselves, 
is  a  question  not  presented  on  the  record,  by  the  declaration. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


STRANGE,  ET  AL.  V.  WATSON. 

1.  Where  a  party  purchased  land  for  which  he  executed  his  several  notes, 
promising  to  pay  the  purchase. money  at  different  periods,  and  died;  his 
administrators  paid  one  of  the  notes,  and  then  by  agreement  with  the  ven- 

,  dor  rescinded  the  contract,  stipulating  to  renounce  the  benefit  of  it,  if  the 
vendor  would  deliver  up  the  unpaid  notes,  which  was  donie ;  afterwards  at 
the  request  of  one  of  the  administrators  (representing  that  the  judge  of 
the  orphans'  court  desired  it)  the  vendor  wrote  a  receipt  on  these  notes, 
acknowledging  that  they  had  been  paid  to  him ;  but  it  did  not  appear  that 


JANUARY  TERM,  1847. 325 

Strange,  et  al.  v,  Watson.  ■ '     

either  the  vendor  or  administrator  intended  to  practice  a  fraud,  or  that 
the  receipt  had  been  used  for  an  improper  purpose :  Hdd,  that  the  re- 
ceipts did  not  conclude  the  vendor  from  showing  the  cii-cumstanccs  under 
which  they  were  given,  and  that  no  money  was  paid  to  him  by  the  admin- 
istrators. 

2.  Upon  a  bill  charging  a  contract  for  the  purchase  of  land,  alledging  tlie 
payment  of  the  purchase  money,  and  praying  that  the  title  to  the  land 
may  be  vested  in  the  vendee  or  his  heirs,  the  court  is  not  autliorized  to 
render  a  decree  in  favor  of  the  complainants ;  altliough  it  is  alledged  that 
the  defendant  fraudulently  refuses  to  comply  with  his  contract ;  and  in  ad- 
dition to  the  special  prayer,  there  is  a  prayer  for  general  relief. 

3.  f  f  the  complainant  mistakes  the  relief  to  which  he  is  entitled,  in  his  spe- 
cial prayer,  he  may  have  the  appropriate  redress,  under  the  prayer  of  gen- 
eral relief;  provided,  that  relief  is  such  as  is  agreeable  to  the  case  made 
by  the  bill :  but  the  court  will  not  ordinarily  be  so  indulgent  as  to  permit 
a  bill  framed  for  one  purpose  to  answer  another. 

4.  Where  the  complainant  doubts  his  title  to  the  relief  he  wishes  to  pray, 
the  bill  should  be  framed  with  a  double  aspect,  so,  if  the  court  should  de- 
cide against  him  in  one  view  of  the  case,  it  may  afford  assistance  in  the 
other. 

5.  By  an  agreement  between  the  vendor  of  land  and  the  administrators  of 
the  vendee,  a  contract  of  sale  between  the  former  and  the  intestate  was 
rescinded  after  one  of  several  notes  for  the  purchase  money  was  paid,  and 
the  unpaid  notes  were  delivered  to  the  administrators :  Held,  that  tho 
heirs  of  the  intestate  could  not  compel  the  vendor  by  suit  in  equity  to  per-^ 
feet  their  title,  unless  they  would  pay  the  residue  of  the  purchase  money 
— tlie  vendor  asserting  that  upon  such  payment  he  would  perform  his  con-v 
tract  with  their  ancestor. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  at  Mont^ 
gomery. 

The  plaintiffs  in  error  alledge  in  their  bill  that  they  are  the 
heirs  of  Welborn  D.  Westmoreland,  deceased,  who  died  in 
Macon  county,  intestate,  in  the  year  1836,  and  that  their  in- 
testate purchased  of  the  defendant  in  the  same  year  in  which 
he  died,  certain  lands  particularly  described,  situated  in  the 
county  of  Montgomery— all  which  were  then  in  a  high  state 
of  improvement,  with  buildings  thereon  of  great  value.  At 
the  time  of  the  purchase,  the  intestate  paid  to  the  defendant 
one  hundred  dollars,  and  made  and  delivered  to  him  his  seve- 
ral promissory  notes  for  the  sum  of  eighty-nine  hundred  dol- 
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lars,  the 'residue  of  the  purchase  money.  Simultaneously 
with  the  making  of  the  notes,  the  defendant  executed  and 
delivered  to  the  intestate  his  bond  in  the  penal  sum  of  eigh- 
teen thousand  dollars,  or  some  other  large  sum,  by  which  he 
bound  himself,  his  heirs,  executors,  &c.  to  make  good  and 
sufficient  titles  to  all  and  every  part  of  these  lands  to  the  in- 
testate^ his  heirs,  executors,  ^'c.  as  sodn  as  the  intestate 
should  thereafter  pay  and  satisfy  the  notes  aforesaid. 

By  the  terms  of  the  contract,  the  intestate,  his  heirs,  &c. 
was  to  take  possession  of  the  lands,  on  or  about  the  first  day 
January,  1837,  but  the  defendant  would  not  permit  the  com- 
plainants to  enter  upon  and  occupy  the  lands — still  retaining 
them  in  his  possession  when  the  bill  was  filed. 

Administration  of  the  intestate's  estate  was  duly  granted  by 
the  orphans'  court  of  Macon,  to  Seaborn  J.  Westmoreland 
and  Elizabeth  Westmoreland,  and  in  the  regular  course 
of  their  administration,  one  or  both  of  them  "took  up  and 
satisfied"  the  notes  given  by  the  intestate  to  the  defendant 
for  the  purchase  money.  Thereupon  the  defendant  was 
bound  to  make  titles  to  the  complainants,  and  account  with 
them  for  the  rents  and  profits  of  the  lands  from  the  first  day 
of  January,  1837j  the  amiual  value  of  which  is  two  thousand 
dollars. 

The  defendant's  bond  for  titles  was  taken  possession  of, 
by  the  administrator.  Seaborn  J.,  who,  as  the  complainants 
are  informed  and  believe,  fraudulently  placed,  or  caused  the 
same  to  be  placed,  in  the  hands  of  the  defendant ;  and  it  is 
now  retained  or  has  been  destroyed  by  the  latter,  that  he 
may  hold  and  enjoy  the  lands,  and  defeat  complainants'  title 
thereto.  It  is  alledged  that  this  administrator  has  removed 
beyond  the  limits  of  the  State. 

Complainants  pray  that  the  defendant  may  be  compelled  to 
produce  the  bond  for  titles,  if  under  his  control,  or  if  it  has 
been  destroyed,  that  he  make  known  its  contents ;  that  the 
title  to  the  lands  which  the  defendant  obliged  himself  to  cou- 
y^  be  vested  in  the  complainant;  that  the  defendant  be 
compelled  to^  account  with  them  for  the  rents  and  profits 
since  the  first  day  of  January,  1837,  and  that  he  be  adjudged 
to  pay  them  the  same,  together  with  the  damages  they  have 
sustained  by  the  failure  to  perform  his  contract  for  the  sale 
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and  conveyance  of  the  lands :  Farther,  that  such  other  re- 
lief in  the  premises  as  the  nature  and  circumstances  of  the 
case  require,  be  granted. 

The  defendant  answered  the  bill,  admitting  the  sale  of 
certain  lands  to  the  complainant,  which  he  described  ac- 
cording to  the  government  surveys,  and  points  out  a  discre- 
pancy in  the  description  of  the  bill.  The  improvements 
were  one  hundred  and  thirty  acres  of  cleared  land,  with  cer- 
tain buildings,  the  locality  and  character  of  which  is  desig- 
nated, and  alledged  not  to  be  of  great  value.  Defendant  ad- 
mits that  he  received  of  the  intestate  one  hundred  dollars  at 
the  time  of  the  sale,  and  his  three  several  notes,  one  for 
$2,900,  due  25th  December,  1836,  or  the  1st  January,  1837; 
another  for  ^3,000,  due  twelve  months  thereafter ;  and  a 
third  for  $3,000,  due  twelve  months  after  the  maturity  of 
the  last.  He  also  admits  that  at  the  time  he  received  the 
notes,  he  executed  to  the  intestate  a  bond,  conditioned  to 
make  titles  to  the  lands  when  the  last  of  the  three  notes 
should  be  paid  to  him. 

Defendant' denies  that  by  the  terms  of  the  contract  be- 
tween intestate  and  himself,  the  former  was  to  go  into  pos- 
session of  all  the  land  purchased,  but  defendant  was  to  re- 
tain the  possession  of  about  eighty  acres  of  the  cleared  land, 
imtil  all  the  purchase  money  was  paid  ;  intestate  was  to  en- 
ter upon  the  residue,  with  the  dwelling  about  25th  Decem- 
ber, 1836,  or  the  1st  January,  1837.  Previous  to  the  last 
mentioned  period,  intestate  died,  and  his  widow,  who  was  ad- 
ministratrix of  his  estate,  took  possession  of  the  dwelling 
house  and  lands,  according  to  the  contract,  and  retained  it 
until  the  rescission  of  the  contract  as  hereafter  shown. 

Defendant  admits  that  Seaborn  J.  Westmoreland,  and  E- 
lizabeth,  the  wife  of  the  intestate,  administered  on  his  estate, 
as  alledged  in  the  bill,  and  that,  at  diiferent  times,  they  paid 
the  amount  due  on  the  first  note.  After  the  maturity  of  the 
second,  he  caused  an  action  to  be  brought  thereon,  to  the 
circuit  court  of  Macon,  against  intestate's  administrators,  and 
at  their  importunity,  in  the  fall  of  1838,  the  parties  mutually 
agreed  to  rescind  the  contract  for  the  sale  of  the  land. 
Thereupon  he  dismissed  his  suit,  and  delivered  to  them  the 
note  last  payable,  and  the  administrator  and  administratrix 
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delivered  to  him  the  possession  of  the  land  they  had  occupied, 
and  also  his  bond  for  titles  j  which  bond  was  then  destroyed 
by  the  defendant. 

Defendant  further  answers,  that  with  Xhe  exception  of  the 
one  hundred  dollars  paid  in  advance,  and  the  amount  of  the 
note  for  $2,900,  he  received  nothing  more  upon  the  account 
of  the  sale  ;  that  after  the  rescission  of  the  contract,  and  af- 
ter one  or  both  the  last  mentioned  notes  were  delivered  to 
the  administrators,  he  receipted  both  these  notes  at  the  solici- 
tation of  Patrick  Cousins,  who  had  intermarried  with  the  in- 
testate's widow — Cousins  saying  that  he  desired  those  re- 
ceipts to  enable  him  to  settle  with  the  orphans'  court,  and 
the  judge  of  that  court  wished  him  to  obtain  them.  These 
receipts  were  given  in  the  fall  of  1841,  or  spring  of  1842, 
without  any  consideration  whatever. 

He  states  the  quantity  of  land  cleared,  while  the  adminis- 
trators were  in  possession,  was  fifty  acres,  which  was  fenced 
by  him ;  since  the  rescission  of  the  contract,  he  has  cleared 
150  acres,  and  made  valuable  improvements  in  the  way 
of  buildings,  (^^c.;  but  denies  that  the  annual  Value  of  the 
rents  and  profits  are  f  2,000,  and  insists  that  whatever  they 
have  been,  he  is  entitled  to  them. 

Defendant  denies  all  fraud  with  which  he  is  charged  by 
the  complainants — avers  that  the  administratrix  was  indebted 
to  him  $200,  which  he  yielded  up  at  the  time  of  the  rescis- 
sion, and  insists  that  if  the  rescission  should  be  adjudged  in- 
valid, the  complainants  are  n6t  entitled  to  the  execution  of 
the  contract  of  sale,  until  he  is  paid  the  value  of  the  improve- 
ments he  has  made  upon  the  land,  with  the  amount  of  the 
two  notes,  and  interest  thereon,  which  he  delivered  up.  He 
avers,  that  the  rescission  was  without  solicitation  on  his  part 
— that  it  was  for  the  advantage  of  intestate's  estate,  while  he 
was  the  loser  thereby. 

The  answer  insists  on  the  rescission  of  the  contract  as  a  bar 
to  a  specific  performance,  and  prays  the  benefit  of  a  de- 
miurrer. 

Afterwards,  the  defendant,  by  consent,  filed  an  amend- 
ment to  his  answer,  in  which  he  states,  that  since  he  answer- 
ed, he  has  seen  the  three  notes  which  he  received  on  the 
contract  for  the  sale  of  the  land  ;  that  they  all  bear  date  on 
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the  .29th  September,  1836,  and  are  payable  on  the  1st  day  of 
January,  in  the  years  1837,  '38,  and  '39.  In  addition  to  the 
payments  admitted  by  him,  there  is  a  credit  of  $141,  which 
is  correct. 

Several  depositions  were  taken  at  the  instance  of  the  de- 
fendant, and  one  by  the  complainant,  the  purport  of  which 
are  noticed  in  the  decree  of  the  chancellor,  and  in  the  opin- 
ion of  this  court. 

In  the  decree  it  is  recited  that  several  exceptions  were 
taken  to  the  testimony,  all  which  the  chancellor  was  inclin- 
ed to  think  should  be  overruled,  but  he  made  no  decision  of 
the  questions,  as  he  was  of  opinion  the  unexceptionable  parts 
of  the  testimony  established  the  same  facts  as  were  proved 
by  all  the  proof  in  the  cause.  Thereupon  he  concluded  that 
the  answer  was  substantially  supported  as  to  every  essential 
allegation,  and  that  the  defence  set  up  was  an  available  bar 
to  the  relief  sought  by  the  bill  ;  that  it  was  immaterial  whe- 
ther the  rescission  or  compromise  made  with  the  administra- 
tors of  the  intestate's  estate  was  valid  or  not ;  for  if  it  was  in- 
valid, the  complainants  have  no  right  to  ask  an  execution  of 
the  contract,  until  the  purchase  money  has  been  paid. 

Further,  it  does  not  appear  that  an  improper  or  fraudulent 
use  was  made  of  the  notes  with  the  receipts  indorsed  there- 
on, in  the  settlement  with  the  orphans'  court,  and  if  this  had 
been  the  case,  the  consequence  could  not  have  been  visited 
upon  the  defendant,  who  had  no  agency  in  that  transaction. 
As  for  the  purchase  money  that  had  been  paid,  the  bill  had 
not  been  framed  with  a  view  to  its  recovery,  and  if  such  had 
been  its  object,  the  suit  should  have  been  brought  by  the 
administrators,  and  not  the  heirs.  The  bill  was  therefore 
dismissed  at  the  complainant's  costs. 

W.  W.  McLester,  with  whom  was  A.  F.  Hopkins,  for  the 
plaintiff  in  error,  made  the  following- points  :  1.  The  equita- 
ble title  descended  to  the  heirs  of  the  intestate,  and  the  ad- 
ministrators were  liable  to  pay  the  purchase  money  if  assets 
came  to  their  hands;  unless. the  heirs  were  competent  to  re- 
lease, and  actually  did  release  them.  [Newl.  on  Con.  42  ; 
3  Hayw.  R.  181 ;  3  Johns.  Ch.  R.  316  ;  6  Id.  402 ;  1  Stew. 
42 
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&  P.  216  ;  4  Porter's  Rep.  385 ;  4  Ala.  Rep.  682 ;  6  Id.  603.  J 

2.  The  defendant,  with  a  knowledge  of  the  consequences 
of  his  act,  enabled  the  sdministrators  to  defraud  the  estate, 
by  acknowledging  the  receipt  of  the  money  on  the  two  notes 
last  payable — and  that  the  admirfistrators  had  been  allowed 
it.  This  must  operate  as  an  estoppel.  [1  Root  Rep.  206  ;  2 
Id.  207  ;  2  Day's  Rep.  272;  9  Conn.  Rep.  401 ;  6  Ark.  R. 
566;  1  Camp.  Rep.  392;  1  Esp.  Rep.  173;  2  Term  R.  366; 
3  Johns.  Rep.  68 ;  2  Porter's  Rep.  526 ;  5  Id.  498 ;  7  Ala. 
Rep.  683;  14  Pick.  Rep.  98.]  But  if  it  is  allowable  to  ex- 
plain or  contradict  the  receipt,  it  is  incumbent  upon  the  de- 
fendant to  show  its  correctness.     [5  Ala.  R.  324.] 

3.  Where  there  is  no  mistake  or  surprise  on  the  one  part, 
or  fraud  or  imposition  on  the  other,  a  receipt  will  conclude 
the  party  giving  it.  [2  Porter's  Rep.  526 ;  5  Id.  498 ;  4  Conn. 
Rep.  308 ;  9  Id.  401.]  The  proof  does  not  show  any  acci- 
denj,  mistake,  or  fraud,  rendering  a  specifiic  performance  in- 
equitable, and  the  intestate's  estate  is  able  to  repair  any  loss 
the  defendant  may  sustain  in  connection  with  the  transac- 
tions in  question.     [Jeremy's  Eq.  424. 

4.  The  administrators  were  trustees  for  the  heirs,  and  if 
by  an  arrangement  with  the  defendant,  they  have  succeeded 
in  taking  up  the  notes  given  for  the  purchase  money  with 
the  proper  evidence  of  payment  to  be  allowed  as  a  voucher 
on  the  settlement  of  the  administration,  the  land  is  discharg- 
ed of  the  equitable  lien,  and  the  defendant,  if  he  has  any 
claim,  must  look  alone  to  the  administrators.  [14  Pick.  R. 
98.] 

5.  The  acceptance  by  the  defendant  of  $3,141,  upon  ac- 
count of  the  sale,  and  releasing  to  the  administratrix  a  debt  of 
^200,  and  then  taking  possession  of  the  land,  was  a  fraud 
upon  the  intestate's  estate,  and  he  cannot  insist  upon  the 
falsity  of  his  receipts.  [2  Ala.  Rep.  571 ;  Story  on  Bills,  <§► 
267;  IDoug.  Rep.  248.] 

6.  Under  the  prayer  for  general  relief,  the  parties  should 
have  been  placed  in  statu  quo.  This  was  the  right  of  the 
parties  upon  a  rescission  of  the  contract.  [1  Story's  E- 
quity  254;  7  Ala.  Rep.  173.]  But  in  no  event  should 
the  complainants  have  been  taxed  with  the  costs;  for  they 
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were  deluded  by  the  evidence  of  payment  which  the  defend- 
ant furnished.     [Freeman's  Ch.  R.  79.] 

7.  If  the  receipts  could  be  contradicted,  then  the  rents  and 
profits  should  have  been  ascertained  and  set  off  against  the 
purchase  money,  pro  tanto,  and  the  complainants,  upon  the 
payment  of  the  balance,  should  have  had  their  title  perfect- 
ed. [1  Mete.  Rep.  117;  7  Ala.  Rep.  742;  7  Paige's  Rep. 
382.] 

8.  Although  the  possession  of  the  administratrix,  her  im- 
provements and  claim  to  dower,  may,  as  between  her  and 
the  defendant,  sustain  the  contract  for  rescission,  yet  it  can- 
not prejudice  the  heirs — their  equity  cannot  be  defeated.  If 
a  specific  performance  could  not  be  decreed,  then  the  value 
of  the  estate  of  the  complainants  should  be  ascertained,  up- 
on an  issue  of  quantum  damnijicatus,  and  a  decree  rendered 
against  the  defendant  for  the  amount.  [3  Mass.  Rep.  562 ; 
8  Pick.  Rep.  329.] 

9.  The  administrators  could  not  pass  the  title  to  the  land, 
divested  of  the  equity  of  the  complainants,  by  rescinding  the 
contract  of  the  intestate  to  purchase  it,  any  more  than  he 
could  sell  it  to  a  third  person  without  an  order  of  court ;  con- 
sequently the  complainants  are  entitled  to  a  specific  perform- 
ance, without  regard  to  the  payment  in  fact  of  the  purchase 
money.  If  it  has  not  been  paid,  defendant  we  h^ve  said, 
must  look  to  the  administrator  for  payment. 

J.  E.  Belsek,  for  the  defendant  in  error.  The  declarations 
of  the  intestate  in  respect  to  the  contract  between  defendant 
and  himself,  are  admissible  against  the  latter,  and  where  ev- 
idence of  a  contract  which  was  in  writing  is  lost,  its  contents 
may  be  proved  by  parol.  [7  Wend.  Rep.  136.]  So  it  is  al- 
lowable to  show  the  declarations  of  the  administrator  while 
they  were  in  possession  of  the  land,  or  when  the  rescission 
took  place.  [1  Stew.  &  P.  Rep.  220 ;  1  Ala.  Rep.  344 ;  4 
Id  40.]  Even  the  declarations  of  the  administrators  at  a 
subsequent  time  are  admissible.  [1  Greenl.  Ev.  §  189.]  The 
administratrix  is  not  interested  in  the  event  of  this  suit,  and 
her  testimony  is  therefore  competent.     [Id.  <^  191.] 

It  is  discretionary  with  the  court  whether  ^  witness  shall 
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be^sked  a  leading  question,     fl  Greenl.  Ev.  §  434;  7  Ala. 
Rep.  371.] 

A  receipt  acknowledging  the  payment  is  open  to  explana- 
tion by  parol  evidence,  showing  that  the  money,  either  by 
mistake,  misrepresentation,  or  from  some  other  cause  was  not 
in  fact  paid.  [5  Ala.  Rep.  224 ;  2  Johns.  Rep.  378 ;  5  Id. 
68 ;  9  Id.  310  ;  9  Pick.  Rep.  338  ;  7  Cow.  Rep.  334.]  And 
it  is  no  objection  to  the  admission  of  such  proof  that  the  an- 
swer does  not  charge  fraud  expressly — fraud  may  be  infer- 
red from  other  matters  alledged,  [2  Ala.  Rep.  572 ;  3  Id. 
375.]  See  further  as  to  the  effect  of  receipts  as  evidence,  5 
Ala.  Rep.  307  ;  7  Id.  687.] 

The  bill  is  not  framed  with  a  view  to  recover  of  tjie  de- 
fendant the  amount  of  the  purchase  money  which  he  receiv- 
ed, and  the  terms  of  the  rescission  provided  for  its  retention 
by  him.  If  the  administrators  had  no  authority  to  rescind, 
they  are  personally  liable  to  the  heirs,  and  not  to  the  defend- 
ant.    [1  X>ess.  Rep.  304,  559.1 

A  bill  for  a  specific  performance  is  addressed  to  the  discre- 
tion of  the  court,  upon  a  full  and  entire  view  of  all  the  cir- 
cumstances connected  with  the  agreement.  [2  Ala.  R.  83  ; 
6  Johns.  Rep.  111.]  And  chancery  will  not  decree  a  specific 
execution  where  it  would  operate  unjustly,  or  be  greatly  pre- 
judicial to  the  defendant.  [1  Ala.  Rep.  458  ;  5  Id.  604 ;  6 
Id.  562.]  •  '-^ 

Upon  a  sale  of  lands  for  a  consideration  to  be  paid  in  fu- 
ture, the  vendor  retains  a  lien  for  the  purchase  money.  [5 
Porter's  Rep.  452 ;  5  Ala.  Rep.  397.]  And  where  the  pay- 
ment of  the  purchase  money  is  made  a  condition  precedent  to 
the  exepution  of  the  title  papers,  if  the  purchaser  fails  to  exe- 
cute his  part  of  the  contract,  at  the  appointed  time,  without 
excuse,  a  specific  performance  will  not  be  enforced.  [4  John. 
Ch.  Rep.  559 ;  4  Porter's  Rep.  374. 

As  between  the  representatives  of  the  real  and  personal  es- 
tate, land  under  mortgage  is  the  primary  fund  to  discharge 
the  incumbrance.  [2Bro.  Ch.  Rep.  101:  3  Murp.  Rep.  194; 
3  Johns.  Ch.  Rep.  252.]  The  bonds  of  an  intestate  vest  ab- 
solutely in  the  administrator.  [9  Mass.  R.  352.]  Here  they 
held  defendarlt's  bond  for  titles,  and  the  greater  part  of  the 
purchase  money  was  unpaid — it  was  assets,  and  they  were . 
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autliorsed  to  dispose  fit.  [1  Atk.  Rep.  462-;  3  Id.  235;  7 
Johns.  Ch.  Rep.  21,  150;  5  Am.  Com.  L.  Cas.  271.)  ThI 
defendant's  interest  being  an  equitable  lien,  he  was  authoris- 
ed to  enter.  [IGMass.  Rep.  285,]  And  the  estate  acquired 
by  the  intestate's  purchase  being  less  than  a  freehold,  could 
be  sold  by  his  administrator  without  a  license  from  the  or- 
phans' court.  [9  Mass.  Rep.  308  ;  1  J.  J.  Marsh.  Rep.  168  ; 
5  Stew.  Sc  P.  Rep.  150. J  In  making  arrangements  for  the 
benefit  of  an  estate  under  their  control,  administrators  are 
only  required  to  act  as  prudent  men.  [2  Hill's  Ch.  Rep.  364; 
2  Dev.  &  Bat.  Eq.  Rep.  442 ;  see  also,  4  Porter's  Rep.  27  ;  5 
Ala.  Rep.  363  ;  7  Id.  920.] 

If  there  was  collusion  between  the  administrators  and  de- 
fendant in  the  rescission,  as  charged  in  the  bill,  the  former 
should  have  been  made  defendants  to  the  bill.  [1  Johns.  Ch. 
R.  305;  7  Ala.  R.  362.] 

Until  the  estate  of  an  intestate  is  finally  settled,  the  admin- 
istrators may  retain  the  real  estate  as  assets.  [Clay's  Dig. 
199,  §  36;  1  Ala.  Rep.  N.  S.  226.]  The  bill  should  have 
averred  the  final  settlement  of  the  estate. 

COLLIER,  C.  J. — The  testimony  in  the  cause  very  sat- 
isfactorily proves  that  the  defendant  received  no  more  of  the 
purchase  money,  than  he  admits  In  his  original  and  amended 
answer  was  paid  to  him ;  that  the  receipts  written  on  the 
notes,  and  which  acknowledge  their  payment,  was  made  at 
the  solicitation  of  Cousins  who  had  intermarried  with  the 
widow  and  administratrix  of  the  intestate;  that  no  money 
was  paid  to  the  defendant,  but  the  receipts  were  given,  be- 
cause Cousins  urged  it — stating  that  the  judge  of  the  orphans' 
court  desired  it,  and  it  would  enable  him  to  settle  the  admin- 
istration account.  Upon  this  branch  of  the  case,  it  is  urged 
for  the  plaintiffs  in  error,  that  the  defendant's  receipts  arc 
conclusive  evidence'of  the  payment  of  the  notes  by  the  rep- 
resentatives of  the  vendee,  and  that  testimony  under  the  cir- 
cumstances, is  inadmissible  to  prove  the  reverse  ;  and  to  this 
point  we  will  now  address  ourselves. 

In  Cook  and  Lamkin  v.  Bloodgood,  use,  &.c.  7  Ala.  Rep. 
683,  we  determined,  that,  where  one  member  of  a  partnership 
formed  for  the  practice  of  the  law,  acknowledges  the  receipt 
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of  money  for  a  client,  the  latter  need  not  inquire  how  the 
claim  was  collected,  or  whether  paid  at  all,  or  not,  but  may. 
charge  tfee  firm  upon  the  assumption  that  the  receipt  e:|^, 
presses  the  truth ;  and  the  partner  who  had  no  agency  ia ^41 
giving  the  receipt  cannot  gainsay  its  truth.     Such  an  admis-J^  ^ 
sion  is  not  a  technical  estoppel,  yet  it  operates  as  an  estopper 
in  pais.     Thus,  where  the  admissions  or  conduct  of  a  party  » 
are  such  as  induce  others  to  act  upon  them,  and  a  permission 
to  prove  their  falsity  would  operate  an  injury  to  the  persons 
who  were  misled  by  them,  they  are  conclusive  of  the  facts 
they  import.     [Welland  Canal  Co.  v.  Hathaway,  8  Wend.  R. 
483.]     In  Tufts  v.  Hays,  5  N.  Hamp.  Rep.  453,  it  was  said 
that  a  party  shall  be  estopped  by  the  admission  of  a  fact, 
where  his  intent  was  to  influence  another,  or  derive  a  credit  or 
advantage  to  himself.     But  where  he  has  not  acted  with  this 
view,  and  there  is  no  breach  of  faith  in  receding,   he  shall  »^ 
not  be  concluded.     And  if  no  injury  arises  from,  the  repre-   f^ 
sentation,  it  may  be  laid  down  generally  that  it  will  not  ope^f^sS . 
rate  as  an  estoppel.     As  where  the  defendant  told  the  officer 
that  the  goods  levied  on  by  an  attachment  belonged  to  a 
third  person ;  on  the  trial  of  the  suit  by  attachment,  he  sue-  Jf^ 
ceeded,  and  then  the  officer  sold  the  goods  as  the  property  of 
such  person  :    Heldy  that  the  defendant  was  not  concluded, 
and  might  maintain  an  action  for  the  tortious  sale.     [Wallis 
V.  Truesdell,  6  Pick.  Rep.  455.     See  also  Uiford  v.  Lucas,  2 
Hawks'  Rep.  214  j  Robinson  v.  Nahon,  1  Camp.  Rep.  245; 
Divall  V.  Ledbetter,  4  Pick.  Rep.  220 ;  Swartz  v.  Moore,  5 
Serg.  &  R.  Rep.  257;  Gosling  v.  Birnie,  7  Bing.  Rep.  339 ; 
Hawes  v.  Watson,  2  Barnw.  &  C.  Rep.  540 ;  Stephens  v. 
Baird,  9  Co  wen's  Rep.  274 ;  Chapman  v.   Searle,  3  Pick. 
Rep.  38.] 

A  receipt  is  but  the  admission  of  the  party  giving  it  that 
money  or  something  else  has  been  received  by  him,. yet  as  a 
general  rule  it- is  inconclusive.  It  is  not  only  impeachable 
for  fraud,,  but  it  is  competent  to  show  a  mistake  or  any  erro- 
neous or  false  statement  in  it,  though  designed  by  the  parties  , 
— in  a  word,  they  may  always  be  contradicted,  varied,  or  ex- 
plained by  oral  testimony,  as  will  abundantly  appear  by  the  » . 
decisions  of  this  and  other  courts.  [See  2  Phil.  Ev.  213  to 
216;  3  Id.  1438-9,  C.  &  H's  Notes.]     There  is  nothing  in 
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the  receipts  of  the  defendant,  or  in  the  proof  in  the  cause,  to 
exempt  them  from  the  influence  of  this  principle.  It  is  cer- 
tain that  the  administrators  of  the  deceased  vendee  were  not 
deceived  ;  and  so  far  from  there  being  any  thing  in  the  record 
to  show  that  upon  the  settlement  with  the  orphans'  court, 
the  estate  they  represented  was  charged  with  the  amount  of 
f  the  notes,  as  so  much  cash  paid  by  them,  such  is  not  even 
pretended  to  be  the  fact,  and  the  reverse  is  clearly  inferrable. 
The  defendant  did  not  intend  to  injure  any  one  by  writing 
his  receipts  upon  the  notes,  and  it  not  appearing  that  any  one 
has  been  injured  by  them,  or  that  they  have  influenced  the 
acts  of  any  one  prejudicial  to  the  plaintiff's,  they  are  not  so 
conclusive  as  to  require  the  rejection  of  extrinsic  evidence. 
The  authorities  cited  upon  this  point  are  direct  and  ample. 
Having  attained  this  conclusion,  there  can  be  no  doubt 
<^  that  the  complainants  are  not  entitled  in  the  present  condition 
,  ^  of  the  cause  to  the  relief  they  seek.  The  bill  is  at  fault  in 
not  alledging  the  payment  of  the  purchase  money  or  any  of- 
fer to  pay  it ;  and  if  the  bill  were  unobjectionable,  the  proof 
is  defective  in  not  showing  a  payment,  or  a  tender. 

^^  ^  Even  conceding,  that,  after  the  settlement  of  the  adminis- 
■  'tration,  and  a  discharge  of  the  administrators  from'the  trust, 
it  is  competent  for  the  heirs  and  distributees  to  maintain  a 
suit  in  equity  for  the  recovery  of  money  which  was  paid  by 
their  intestate  upon  a  contract  which  has  been  rescinded 
since  his  death,  and  then  it  may  be  asked,  whether  the  bill  is 
so  framed  as  to  authorize  such  a  decree.  It  is  not  alledged 
that  a  contract  for  the  sale  of  the  land  by  the  defendant  to 
the  intestate  had  been  put  an  end  to,  but  it  is  explicitly  af- 
firmed that  the  purchase  money  had  been  paid  by  one  or  both 
the  administrators ;  that  S.  J.  Westmoreland,  one  of  the  ad- 
ministrators, complainants  are  informed  and  believe,  fraudu- 
lently placed  the  bond  for  titles  in  the  defendant's  possession, 

^■....  who  now  retains  or  has  destroyed  the  same,  that  he  may  de- 
,,     feat  the  complainants' claim,  and  enjoy  the  lands.     There- 

^      upon,  the  complainants  pray  that  the  title  be  vested  in  them, 
&c. 

The  premises  or  stating  part  of  the  bill  contains  a  narra- 

^.    <  tive  of  the  facts  and  circumstances  of  the  plaintiff's  case, 

^•^,    and  of  the  wrong  or  grievance  of  which  he  complains,  and 
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constitutes  in  truth  the  real  substance  of  the  bill  upon  which 
the  court  is  called  to  act.     Every  material  fact  to  which  the 
plaintiff  means  to  offer  evidence  ought  to  be  distinctly  stat©|' 
in  the  premises,  otherwise  he  will  not  be  permitted  to  offer  or 
require  evidence  of  such  fact.     A  general  charge  or  state- 
ment of  the  matter  of  fact,  is  however  sufficient ;  and  it  is 
not  necessary  to  charge  minutely  all  the  circumstances  which 
tend  to  prove  the  general  charge ;  for  these  circumstances 
^«re  properly  matters  of  evidence,  which  need  not  be  charged 
*ift  order  to  let  them  in  as  proofs.     [Story's  Eq.  PI.  23,  24] 
'  It  is  an  unquestioned  rule,  that,  if  the  complainant  mis- 
takes the  relief  to  which  he  is  entitled,  in  his  special  prayer, 
the  court  may  afford  the  redress  to  which  he  is  entitled,  under 
the  prayer  of  general  relief;  provided  the  relief,  is  such  as  is 
agreeable  to  the  case  made  by  the  bill.     Thus  we  see,  al- 
though a  prayer  of  general  relief  is  sufficient,  the  special  re-» 
lief  prayed  at  the  bar  must  essentially  depend  upon  the  pro-  ; 
per  frame  and  structure  of  the  bill ;  for  the  court  will  grant 
such  relief  only,  as  the  case  stated  will  justify;  and  will  not   ■ 
ordinarily  be  so  indulgent  as  to  permit  a  bill  framed  for  one 
•p&fpbse  to  answer  another;  especially,  if  the  defendant  may 
be  surprised  or  prejudiced  thereby.    If  the  complainant  doubts , 
his  title  to  the  relief  he  wishes  to  pray,  the  bill  should  bep 
framed  with  a  double  aspect,  so  that  if  the  court  should  de- 
cide against 'him  in  one  view  of  the  case,  it  may  yet  afford" 
V  him  assistance  in  another.     [Story's  Eq.  Plead.  40,  to  43.  -^ 
See  also  Driver  v.  Fortner,  5  Port.  Rep.  26.]  ^  -. 

We  have  stated  the  law  applicable  to  the  frame  of  the  bill," 
from  which  it  appears,  that  the  relief  which  the  court  grants 
must  be  adapted  to,  and  warranted  by  the  premises.  Al^. 
though  it  may  be  competent  thus  far  to  afford  redress  even 
tinder  a  prayer  for  general  relief,  we  think  it  may  be  ques- 
tioned whether  the  case  stated,  would  authorize  a  decree  un- 
der any  state  of  proof  for  the  amount  paid  by  the  intestate 
and  his  administrators  upon  the  purchase  of  the  land  in  con- 
troversy. But  we  will  not  determine  this  question,  nor  con- 
sider, whether,  if  the  contract  is  at  an  end,  the  administrators 
should  not  have  proceeded  at  law.  The  proof  abundantly 
shows  that  the  defendant  And  the  administrator  of  the  intes- 
tate agreed  to  rescind  the  contract  of  sale  upon  the  latter 
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yielding  up  the  entire  amount  that  had  been  paid  upon  the 
purchase.     By  this  agreement  the  defendant  is  still  willing 
to  abidO)  or  if  the  authority  of  the  administrator  shall  be  ad- 
judged incompetent  to  assent  to  a  rescission,  or  if  the  com- 
plainants elect,  he  is  willing  to  consider  the  contract  in  force, 
and  offers  to  execute  it,  upon  the  residue  of  the  purchase    • 
money  being  paid.     If  the  administrator  had  not  the  power 
to  annul  the  contract,  and  the  defendant  is  in  no  default,  thd 
complainants  cannot  recover  back  what  has  been  paid,  if  the.  ■• 
defendant  is  willing  to  execute  it.     This  is  a  conclusion  so  ; 
just,  that  argument  is  not  necessary  to  support  it — in  fact,  it 
is  difficult  to  make  it  more  plain  than  by  its  announcement. 

This  view  is  decisive  of  the  cause,  and  relieves  us  from 
the  necessity  of  inquiring  into  the  extent  of  the  powers  of 
administrators  in  respect  to  contracts  by  their  intestates  for 
the  purchase  of  real  estate.  We  have  but  to  add,  that  the 
decree  of  the  court  of  chancery  is  affirmed. 


McCLURE  V.  LITCHFIELD. 

1.  Where  a  note  is  given  on  a  consideration  moving  entirely  from  a  third 
person  to  one  assuming  to  act  for  him,  any  defence  of  the  maker  against 
the  party  in  interest,  is  admissible  where  no  interest  in  the  note  is  dis- 
closed by  the  person  to  whom  it  is  made. 

2.  When  a  note  is  given  to  one  a^uming  to  act  for  another,  for  a  debt  al- 
ready owing,  and  the  agreement  is  that  it  shall  remain  with  a  third  per- 
son until  the  concurrence  of  the  creditor  is  obtained,  an  attachment  after- 
wards levied,  upon  such  concurrence,  will  authorize  the  maker  to  resist 
the  payment,  on  showing  satisfaction  of  the  judgment  on  the  garnishee 
procea*. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter. 

Assumpsit,  by  McClure  against  Litchfield,  on  prornissory 

notes.  .^  . 

43        '^^' 
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At  the  trjal,  the  defendant  offered  evidence  conducing  to 
show  the  promissory  notes  were  given  by  him  to  the  plain- 
tiff, for  the  rent;  of  land,  which  was  rented  by  one  Briggs  to 
.  the  defendant — that  after  renting  the  land,  Briggs  left  the 
country,  and  the  notes  were  executed  for  some  land  and 
some  cattle,  which  Briggs  left  there — the  notes  were  taken 
for  the  benefit  of  the  wife  of  Briggs,  and  were  to  be  placed 
in  the  hands  of  one  Curry,  until  it  could  be  ascertained  whe- 
ther they  belonged  to  the  plaintiflf  or  to  Briggs. 

The  defendant  then  proposed  to  show  an  attachment  at 
the  suit  of  Houston  &  Co.  against  Briggs,  as  well  as  the  an- 
swer of  himself  as  garnishee,  in  which  he  admitted  an  in- 
debtedness to  Briggs  for  the  amount  of  the  notes.  Also,  the 
proceedings  showing  a  judgment  against  hirn  for  the  amount 
of  the  notes,  and  its  subsequent  payment  by  him.  The  plain- 
tiff was  in  no  ways  a  party  to,  or  mentioned  in  the  attach- 
ment, garnishment,  or  answer;  the  last  of  which  admitted 
the  indebtedness  to  Briggs,  without  any  notice  of  the  plain- 
tiff. The  plaintiff  objected  to  this  evidence,  for  the  reason 
that  he  was  no  party  to  the  proceedings  in  attachment. 
The  court,  however,  admitted  the  evidence,  and  the  plaintiff 
exceptedi 

This  is  now  assigfted  as  error. 

R.  H.  Smith,  for  the  plaintiff  in  error,  cited  Lamkin  v. 
Phillips,  9  Porter,  98;  Foster  v.  White,  lb.  231;  Stubble- 
field  V.  Haggerthy,  1  Ala.  Rep.  38 ;  Foster  v.  Walker,  2  lb. 
177^  6S.  &P.  200;  3  Porter,  175. 

/  M.  F.  HoiT,  .for  the  defendant  in  error,  insisted — 

1.  That  the  plaintiff,  in  taking  the  notes,  was  to  be  con- 
sidered as  the  agent  of  Briggs,  and  therefore  in  equity  and 
justice  they  should  be  held  as  his  property.  [Scott  v.  Surd- 
man,  Willis,  400 ;  Thompson  v.  Perkins,  3  Mason,  232  ;  Ex 
parte  Dumas,  1  Atk.  233;  Ex  parte  Emory,  2  Vesey,  sen. 
674 ;  Chesterfield  Man.  Co.  v.  Deshon,  5  Pick.  7 ;  Kelly  v. 
Bowman,  12  lb.  383.]   It  is  true  McClure  could  maintain  an 
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action  in  his  own  name ;  (Bird  v.  Daniel,  9  Ala.  Rep.  481 ; 

Story  on  Agency,  §394;) but  as  no  actual  interest  is  shown, 
or  asserted  by  McClure,  he  will  be  considered  as  sueing  for 
th6  benefit  of  Briggs,  and  the  defendant  is  entitled  to  make- 
the  same  defence  as  if  sued  by  Briggs.  [Story  on  Agency, 
<§>  404.5-6 ;  Atkins  v.  Auld,  2  Esp.  393  ;  Bowen  v.  Snell,  9 
Ala.  Rep.  481 ;  Coffin  v.  Craig,  7  Taunt.  243 ;  Coffin  m 
Walker,  lb.  237;  1  Term,  621 ;  Merrill  v.  Bank  of  Norfolk, 
19  Pick,  32 ;  Kelly  v.  Manson,  7  Mass.  319  ;  Barker  v.  Viea^^ 
tiss,  6Ib.  430.]  ."^ 

2.  The  notes  did  not  extinguish  the  debt  due  to  Briggs, 
unless  his  consent  to  their  being  made  to  McClure  was  shown, 
and  therefore  the  defendant  properly  answered  his  indebted- 
ness, and  the  proceedings  were  proper  to  sho\7  the  want,  or 
failure  of  the  consideration.  [15  John.  247;  8  Pick.  522; 
see  also,  Story  on  Agency,  §  264;  7  Ves.  608.] 

GOLDTHWAITE,  J.— 1.  In  the  conditioiir  of  this  case 
upon  the  record,  it  seems  quite  clear  to  us,  the  evidence  of 
the  attachment  of  the  debt  due  from  the  defendant  to  Briggs,, 
was  proper,  and  that  for  two  reasons.  In  the  first  place,  if 
the  plaintiff  has  any  beneficial  interest  in  these  notes,  that  is 
not  made  te  appear,  and  the  reasonable  inference  arising  from 
the  circumstance  that  all  the  consideration  passed  from  Briggs 
is,  that  the  plaintiff  was  merely  his  agent  iu  the  whole  trans- 
action. In  this  view  of  the  case  we  consider  the  rule  to  be 
well  settled,  that  when  the  suit  is  in  the  name  of  one 
person,  it  may  be  shown  that  the  entire  interest  is  in  another, 
so  as  to  let  in  a  defence  against  the  one  having  the  real  in- 
terest. [Story  on  Ag.  <§>  404-5-7,  and  cases  there  cited ;  see 
also  Bowen  v.  Snell,  9  Ala.  Rep.  481.] 

2.  The  other  reason  on  which  the  evidence  was  admissi- 
ble is,  that  it  went  to  the  consideration  of  the  notes.  These 
it  seems  were  taken  by  the  plaintiff  for  a  debt  due  to  Briggs, 
and  without  authority  from  him.  For  the  protection  of  the 
defendant,  they  were  to  remain  with  Curry  until  the  arrange- 
ment received  the  concurrence  of  Briggs.  Until  that  con- 
currence  was  given,  it  is  clear  the  defendant   was  not  dis- 
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charged  from  accounting-  to  him  for  the  rents,  &c.  If  the  at- 
tachment then,  was  levied  before  this  concurrence  was  signi- 
fied, can  any  one  doubt  the  attaching  creditor  would  be  en- 
titled to  condemn  the  money  due  from  the  defendant  ?  We 
think  the  right  so  to  attach  the  debt  is  manifest,  and  if 
exerted  here,  there  was  a  failure  of  consideration.  In  ei- 
ther of  these  views,  the  cases  cited  by  the  plaintiff  have  no 
influence  on  the  case  before  us. 

In  our  judgment  there  is  no  error  in  th^  admission  of  the 
evidence.     Judgment  aflirmed. 
'It  *(tl, 


MASSEY  V.  STEELE'S  adm'r. 

1.  The  receiving  a  plea  in  abatement,  after  the  time  for  filing  such  a  plea 
has  passed,  is  matter  of  discretion  in  the  court  below,  and  cannot  be  re- 
viewed in  this  court. 

2.  It  is  no  answer  to  a  plea  in  abatement,  alledging  that  the  defendant  was 
dead  at  the  commencement  of  the  suit,  that  in  the  progress  of  the  suit  he 
appeared  by  attorney,  as  a  dead  man  cannot  appear  by  attorney. 

3.  The  defendant  is  entitled  to  costs  upon  a  judgment  abating  the  suit 

Error  to  the  Circuit  Court  of  Jefferson. 

Suit  commenced  by  attachment,  against  the  intestate  of 
the  defendant  in  error.  The  attachment  was  returned  exe- 
cuted, and  at  the  return  term  of  the  writ,  a  declaration  was 
filed. 

At  this  term,  John  D.  Phelan,  an  attorney  of  the  court, 
and  as  a  friend  of  the  court,  suggested  to  the  com't,  that  the 
defendant  in  the  attachment  was  dead  when  the  attachment 
issued,  and  prayed  judgment  of  the  attachment,  and  that  the 
same  be  quashed.  Subsequently,  at  the  same  term,  the  fol- 
lowing entry  was  made : 
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"Came  the  parties  by  their  attorneys,  and  the  motion  to 
quash  the  attachment  coming  on  to  be  heard,  it  is  cojisidered 
by  the  court  that  said  motion  be  overruled,  and  touching  the 
suggestion  of  the  death  of  Jonathan  Steele,  the  court  refused 
to  compel  the  plaintiff  to  join  issue  upon  the  same." 

At  the  succeeding  term,  the  plaintiff  suggested  the  death 
of  Steele,  and  a  scire  facias  was  ordered  to  issue  to  his  rep- 
resentatives. The  writ  issued,  and  was  returned  executed 
previous  to  the  fall  term,  1841.  At  the  spring  term,  1842, 
the  administrator  filed  his  plea  in  abatement,  setting  out  that 
the  intestate  was  dead,  when  the  writ  of  attachment  issued. 

The  plaintiff  objected  to  the  reception  of  this  plea,  because 
it  was  not  filed  in  proper  time,  but  it  appearing  to  the  court, 
that  at  the  October  term,  1841,  which  was  the  first  term  after 
the  administrator  was  made  a  party,  no  court  was  held,  on 
account  of  the  absence  of  the  judge,  and  that  the  plea  was 
filed  at  the  next  court  held  for  the  county,  the  court  over- 
ruled the  objection  to  the  plea,  and  permitted  it  to  be  filed. 

The  plaintiff  then  replied,  setting  out  the  facts  shown  upon 
the  minutes  of  the  court,  of  the  appearance  by  attorney  of 
the  parties,  and  the  refusal  of  the  court  to  quash,  &c.  &c.  , 

To  this  the  defendant  demurred,  and  the  court  sustained 
the  demurrer,  and  thereupon  the  plaintiff  took  issue  upon  the 
plea  in  abatement,  which  was  found  for  the  defendant,  and 
judgment  rendered  against  the  plaintiff'  for  costs. 

He  now  assigns  for  error — 

1.  The  court  erred  in  receiving  the  plea  in  abatement. 

2.  In  sustaining  the  demurrer  to  the  plaintiff's  replication, 

3.  In  rendering  judgment  against  the  plaintiff  for  costs. 

E.  W.  Peck,  for  plaintiff  in  error : 

1.  The  plea  in  abatement  should  have  been  rejected,  be- 
cause it  wAs  not  plead  in  time.  [See  the  12th  Rule  of  the 
Practice  of ^ the  Circuit  and  County  Courts.] 

2.  The  demurrer  to  the  replication  of  the  plea  in  abatement 
should  have,  been 'overruled — 1.  Because  the  defendant  was 
estopped  by  the  record  from  alledging  the  death  of  his  intes- 
tate in  abatement  of  the  attachment — 2.  Because  the  matter 
of  the  plea  cannot  be  rfiade  available  to  abate  the  attach- 
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ment ;  for  this  reason  the  demurrer  to  the  replication  should 
have  been  visited  upon  the  plea. 

3.  If  the  suit  was  properly  abated  on  the  plea  because  of 
the  death  of  the  debtor  before  the  attachment  issued,  then  no 
judgment  should  have  been  rendered  against  the  plaintiff, 
but  the  judgment  .should  have  been  that  the  suit  abate,  ^c. 
•■:■■%  ''^^^^   '-      •    *'  ■■   .•    ' 

Ernest,  contra. 

ORMOND,  J. — Our  first  impression  was,  that  the  court 
below  erred  in  receiving  the  plea  of  the  defendant,  to  abate 
the  suit,  as  it  was  not  filed  at  the  first  term  of  the  court  after 
the  administrator  was  made  a  party,  according  to  the  re- 
quirement of  the  12th  rule  of  practice.  Subsequent  reflect 
tion  has  satisfied  us,  that  this  question  is  not  open  for  consid- 
eration in  this  court,  as  we  have  several  times  held,  and  espe- 
cially in  Cobb  v.  Force,  Miller  «fc  Co.  9  Ala.  499,  that  the 
rule  is  not  imperative  on  the  primary  court,  but  that  it  may 
for  good  cause  permit  a  plea  in  abatement  to  be  filed,  although 
the  first  term  may  have  passed.  That  is  in  efiect,  that  the 
court  may  in  the  exercise  of  a  sound  discretion  permit  the 
plea  to  be  filed  after  the  time  for  filing  it  has  passed.  Such 
being  the  case,  it  is  not  revisEible  in  this  court. 

We  think  the  demurrer  was  properly  sustained  to  the  re- 
plication of  the  plaintifi".  Waiving  the  consideration  of  the 
right  of  the  plaintiff  to  reply  as  an  answer  to  the  fact  alledged 
in  the  plea,  matter  of  record  in  the  same  cause,  the  fact 
therein  alledged  was  no  answer  to  the  plea.  First — Because 
a  dead  man  could  not  appear  by  attorney ;  and  secondly,  be- 
cause the  record  shows  that  the  attorney  did  not  profess  to 
appear  for  the  defendant,  but  as  amicus  curim.  The  state- 
ment of  the  fact,  that  the  parties  appeared  by  their  attorne37's, 
is  controlled  by  the  record  showing  the  character  of  the  ap- 
pearance, and  in  addition,  states  an  impossibility,  an  appear- 
ance for  a  dead  man. 

The  defendant  was  entitled  to  his  costs.  Such  would  be 
the  rule  in  England,  [Tidd's  Prac.  589]  and  our  statute  is 
much  more  comprehensive  than  the  statute  of  Gloucester,  as 
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it  declares  that  in  all  cases  in  civil  actions,  the  party  in  whose 
favor  judgment  shall  be  given,  or  in  case  of  non-suit,  6cq. 
shall  be  entitled  to  full  costs. 

Let  the  judgment  be  affirmed.  Jt'^T^-T^' 


cox  V.  WILLIAMSON. 


1.  Where  a  note  is  payable  to  an  individual  eo  iwmine,  as  the  guardian  of 
an  infant,  she  may  maintain  an  action  thereon  in  her  own  name,  or  after 
her  marriage  in  the  name  of  herself  and  husband;  but  if  suit  is  brought  in 
the  name  of  the  ward,  by  the  guardian  and  her  husband,  it  is  not  allowa- 
ble to  declare  in  the  name  of  the  guardian,  or  of  herself  and  husband — 
adding  a  count  for  money  had  and  received  to  their  use.  If  tlie  note  was 
intended  to  evidence  a  debt  due  to  the  ward,  quere,  could  not  the  ward  sue 
thereon  by  any  guardian  recognized  by  law  ? 

2.  Quere7  Can  a  guardian  appointed  in  one  State,  maintain  an  action  in  an- 
other State,  for  a  cause  in  which  the  ward  is  interested.      x 

Writ  of  Error  to  the  County  Court  of  Randolph. 

This  was  an  action  at  the  suit  of  the  ward  by  her  guar- 
dians, Ann  D.  Williamson  and  Robert  M.  Williamson.  The 
first  count  in  the  declaration  is  upon  a  note  payable  to  Ann 
D.  Bryan,  guardian  of  the  ward  ;  the  second  upon  a  note  of 
the  same  date,  and  amount,  payable  to  A.  D.  W.  and  R.  M. 
W.;  the  third  a  common  count  for  money  had  and  received 
by  the  defendant,  alledging  a  liability  to  the  plaintiff.  The 
general  breach  alledged  is,  the  non-payment  of  the  defend- 
ant, and  the  judgment  upon  the  margin  of  the  entry  is  enti- 
tled Robert  M.  Williamson  against  the  defendant.  It  is  al- 
ledged in  the  declaration,  that  A.  D.  Bryaii,  and  R.  M.  W. 
intermarried,  after  the  making  of  the  note,  and  that  letters  of 
guardianship  upon  the  person  and  estate  of  the  ward,  were 
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duly  granted  to  R.  M.  W.,  by  the  inferior  court  of  Scriven 
county,  Georgia. 

S.  F.  Rice,  for  the  plaintiff  in  error,  cited  6  Porter's  Rep. 
388;  1  Ala.  Rep.. 74,  468;  4  Ala.  Rep.  671;  6  lb.  889; 
Clay's  Dig.  227,  §.31 ;  271,  §  20. 

L.  E.  Parsons,  for  the  defendant  in  error. 

COLLIER,  C.  J. — The  note  described  in  the  first  count 
of  the  declaration,  being  payable  to  Ann  D.  Bryan,  guardian 
of  the  infant  ward,  entitled  her,  while  she  remained  sole,  to 
maintain  an  action  thereon  in  her  own  name  ;  and  after  her 
marria_ge,  a  right  of  action  continued  in  herslf  and  husband. 
Instead,  however,  of  thus  suing,,  the  ward,  by  her  guardians, 
is  described  as  the  plaintiff,  both  in  the  writ  and  commence- 
ment of  the  declaration ;  but  it  is  fairly  inferrible  from  what 
follows  the  statement  of  the  cause  of  action  in  the  first,  as 
well  as  in  the  succeeding  counts,  the  guardians  themselves 
are  to  be  considered,  to  be  the  plaintiffs.  Thus  we  see  there 
is  a  departure  from  the  designation  of  the  plaintiff  as  made 
both  in  the  writ  and  declaration  which  we  have  repeatedly 
held,  is  not  permissible. 

We  are  not  to  be  understood  as  intimating,  that  because  it 
is  competent  for  the  guardians  to  sue  in  their  own  names  on 
the  note,  that  therefore  it  is  not  allowable  for  the  ward  to 
maintain  an  action  thereon.  If  the  note  was  intended  to  ev- 
idence a  debt  due  the  ward,  we  incline  to  the  opinion,  it  is 
competent  for  her  to  sue  thereon  by  any  guardian  recognised 
by  the  laws  of  this  State ;  but  a  declaration  in  such  case 
should,  perhaps,  contain  allegations  appropriately  showing, 
that  A.  D.  Bryan,  when  the  note  was  made,  was  the  guardian 
as  indicated  upon  its  face,  and  was  intended  to  be  payable  to 
her  in  that  character.  The  fact  that  the  name  of  R.  M.  Wil- 
liamson is  named  on  the  margin  of  the  entry,  as  the  sole 
plaintiff  in  the  judgment,  if  the  previpus  -pait  of  the  record 
were  free  from  error,  might  in  conformity  to  several  of  our 
decisions,  be  amended  as  a  clerical  misprision.  In  the  con- 
dition of  this  cause,  we  need  not  consider  whether,  or  under 
what  circumstances  a  guardian  appointed  in  another  State 
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may  maintain  an  action  here  in  respect  to  his  ward's  interest. 
{See  however,  Story's  Confl.  of  Laws,  416-7.]  For  the  in- 
congruities noticed,  the  judgment  is  reversed,  and  the  cause 
remanded,  if  the  plaintiff  desires  it,  that  the  inconsistencies 
may,  if  possible,  be  remedied. 


'    MAHONE  V.  REEVES. 


1.  When  proof  is  made  of  the  refusal  of  a  tender,  tlie  defendant  is  not  enti- 
tled to  have  his  declarations  made  at  the  refusal  put  before  the  jury  as  tf 
part  of  the, transaction.  .        , 

2.  When  there  is  evidence  from  which  the  jury  may  infer  the  party  was  th6 
victim  of  a  pre-concerted  plan,  it  is  no  error  to  instruct  the  jury  they,  must 
find  for  the  defendant,  if  they  believe  a  fraud  is  committed. 

3.  When  property  is  obtained  without  any,  or  for  a  grossly  inadequate  con- 
sideration, by  a  pre-concerted  plan  to  effect  the  particular  design  by  rep- 
resenting wortjiless  things  of  value,  it  is  not  necessary  for  the  injured 
party  to  offer  to  return  the  worthless  thing,  before  his  right  of  recaption 
attaches. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

Tboveb  by  Mahone  against  Reeves,  for  the  coversipn  of  a 
horse. 

At  the  trial,  the  following  state  of  facts  was  proved  by  the 
plaintiff,  to  wit :  On  the  14th  October,  1845,  the  plaintiff 
was  at  the  house  of  one  Jackson,  in  Talladega  county,  and 
was  there  detained  several  days  by  indisposition.  One 
Burns,  who  had  a  blacksmith's  shop  near  Jackson's  residence, 
had  traded  the  plaintiff  a  wagon  for  claims  or  notes  on  indi- 
viduals whose  names  were  not  in  proof,  and  whilst  they 
were  speaking  of  that  trade,  and  at  this  time,  when  the 
plaintiff  had  a  bundle  of  notes  in  his  hands.  After- 
wards, the  defendant  came  to  the  house  of  Jackson  on 
44 


3^6 ''^""^  MmiiM^,'^'^-^^^- 

MAhbne  v.  Reef  ^ 
pritatefbiraiticss,  and  hearing  Burns  and  plaintiff  speak  of  the 
wagon  trade,  asked  the  plaintiff  if  he  wanted  to  trade  for  a 
horse.  The  plaintiff  answered,  that  if  the  horse  was  a  good 
one,  he  would  trade  with  defendant.  The  parties  then  went 
away,  and  came  back  the  next  day  With  the  hbrse.  The 
parties  were  in  a  room  together,  and  a  person  who  went  in  there 
asked  the  defendant  if  he  had  sold  his  horse.  The  defend- 
ant replied  he  had  given  him  away.  The  witness  then  said, 
"Well,  you  will  at  letist  save  your  corn  by  the  trade."  De- 
fendant replied,  **  Yes,  I'll  get  rid  of  feeding  him,  and  I  may 
get  only  $50,  or  I  may  get  the  value  of  him."  The  plain- 
tiff then  said,  "  I  have  no  doubt  you  will  get  the  value  of 
the  horse ;  one  of  the  men  makes  150  bales  of  cotton."  De- 
fendant replied,  "  Well,  may  be  I  can^et  negroes  for  these 
notes  j"  and  the  plaintiff  turned  to  the  witness  and  inquired 
jocosely,  "Don't  you  want  to  buy  negroes ?"  The  parties 
then  put  the  horse  in  the  stable,  and  while  they  were  there, 
Jackeon  asked  the  defendant  if  he  had  traded  his  horse.  De- 
fendant replifed,  "Yes."  "Wliat  did  you  get?"  ^I  got 
f  2300  and  his — Mahone's — note  for  $50."  Jackson  said  if 
there  W€re  no  sets-off,  the  defendant  would  surely  get  the 
value  of  his  hors6  out  of  thait  amount.  Defendant  replied, 
'^i  niay  get  the  value  of  the  horse,  and  I  may  get  the  $50, 
and  I  may  get  none."  The  plaintiff  then  said,  "I  have  no 
doubt  you  will  get  the  value  of  the  horse,  one  of  the  men  makes 
150  bales  of  cotton  a  year."  Jackson  did  not  remember  dis- 
tinctly, but  thought  that  whilst  the  p£q:tie^  were  speaking  of 
the  claims,  the  name  of  Raiford  was  used,  and  perhaps  Spann 
93^(\  After  the  defendant  had  gone,  the  witness  asked  plain- 
tiff what  he  gave  for  those  claims,  and  the  plaintiff  said  he 
had  given  $100  at  a  bankrupt  sale.  The  plaintiff  objected 
to.  this  evidence  of  his  declarations,  but  it  was  allowed  against 
liis  exception.' 

/"i^e  witness  did  not  see  6t  exariiihe  any  of  llie  claitns  given 
■by'prainHff  in  payrnent  fot  the  horse,  except  the  $50  note, 
Which  was  identified.  The  plaintiff  lefl  Jackson's  house  the 
titext'd^y;  taking  the  horse  with  him,  and  was  not  seen  by  him 
"ISaWfefwards".  The  plaintiff  left  with  Jackson  the  waggon  ob- 
tdia^frdm  Bums,  and  the  ;defendant  left  with  him  also  the 
$50  note,  which  the  plaintiff  promised  to  send  up  money  to 
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pay,  when  he  should  send  for  the  waggon,  Two  days  after 
the  defendant  came  ?ind  demanded  the  $50  pot'e,  and  said  he 
was  swindled.  ,  The  plaintiff  objected  to  evidence  of  what 
the  defendant  said,  and  the  court  sustained  the  objection. 
The  horse  was  proved  to  be  of  seven  or  eight  hundred  dol- 
lars value, -and  was  afterwards  taken  from  the  possession  of 
an  agent  of  plaintiff,  in  Macon  county,  by  a  strategem. 

The  plaintiff  proved  a  tender  at  the  term  of  the  court  bi^ 
fore  the  trial,  of  the  sum  due  on  the  $50  note,  and  the  defend- 
ant then  offered  to  return  a  bundle  of  papers  to  the  attorney 
making  the  tender,  and  which  lie  said  were  the  papers  he 
receiv^ed  from  plaintiff.  On  cross-  examination,  this  witriess 
was  required  by  the  defendant  to  state  the  remaind^er  of  the 
conversation  had  at  the  time  of  the  tender  of,  this  money; 
the  plaintiff  objected,  but  tlje  court  allowed  jt.  ,  The  witr 
ness  then  stated,  that  the  defendant,  in  the  same  conversation, 
said  the  plaintiff  had  cheated  ti,nd  swindled  him  in  the  trade, 
and  then  banded^  tl^e  witness,  wjjo  was  the  plaintiff 's  attor- 
ney for  sueing,  a  bundle  of  ckims,  or  notes,  which  the  wit- 
ness refused  to  take,  and  did  not  examine,  but 'to  the  bestre- 
-wltection  of  the  witness,  the  defendant,  in  speaking  of  these 
claims,  mentioned  the  names  of  Raiford  and  Spann,  and  as- 
serted, the  claims  to  be  worthless. 

The  defendant  introduced  a  witness,  who  testified,  that  a- 
bout  the  22d  September,  1^45,  he  went  with  the  defendant 
to  Macon  county,  in  search  of  the  horse  ;  they  saw  the  plain- 
tiff, but  did  not  speak  to  him ;  they  then  went  tq  another 
part  of  the  county,  where  the  horse  was  in  charge  of  an  agent 
■of  plaintiff.  To  this  agent  they  spoke  of  a  trade  for  the 
Jhorse,  and  the  defendant  having  mgunted  him  under  pretence 
of  ascertaining  his  gaits,  he  turned  to  the. agent,  and  said 
"this  is  my  horse,"  ai^d  presenting  a  bundle  of  papers  ad- 
ded, "  these  are  the  papers  Mahone  gave  me — he  swindled 
me  out  of  the  horse — that  is  my  horse  still — I  intend  tq  keep 
-him,  and  you  can  take  Mahone's  note,  and  all  the  papers, 
they  are  worthless  any  how.  The  witness  could  not  read 
writing,  but  the  defendant  told  the  person  having  charge  of 
the  horse,  that  there  was  a  note  on  Mahone  in  the  b|indle. 
The  agent  took  the  bundle  of  papers,  looked  in  it^  folded  it 
up,  but  said  nothing.     Immediately  aftei^wards,  at  the  si|g- 
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gestion  of  a  bystander,  that  the  defendant  might  be  treating 
him  badly  in  the  affair,  the  agent  requested  the  defendant  to 
take  the  papers,  as  he  did  not  wish  to  be  troubled  with  them. 
The  defendant  took  the  bundle  of  papers  saying,  "I  have  been 
riding  several  days  in  search  of  the  plaintiff  and  my  horse — it  is 
over  forty  miles  out  of  my  way  home  to  go  to  see  the  plaintiff  ,• 
he  knows  wheire  I  live,  and  I  will  keep  the  papers  for  him ; 
They  are  worthless  any  how,  and  he  can  get  them  at  any 
time.  '  '**-<"  '  ■'\^:''-     ' 

The  defendant  then  read  in  evidence  the  statement  of  a 
witness,  who  stated  he  was  the  brother  of  James  and  Robert 
Raiford,  and  also  knows  Oswell  E.  Burt.  About  the  first 
February,  1845,  the  plaintiff  called  on  witness  for  informa- 
tion about  cettain  notes  or  claims,  which  the  plaintiff  then 
had  against  the  persons  above  named,  and  others.  That  the 
witness  then  told  hihi,  he  believed  the  notes  and  claims  were 
paid  off  and  settled.  Also,  that  James  and  Robert  RaifoM 
resided  in  Marshall  countyj  Miss.,  and  .likewise  gave  him  in- 
formation of  the  residence  of  the  other  persons  on  whom  the 
plaintiff  had  notes  and  claims.  The  plaintiff  informed  wit- 
ness that  he  had  bought"  the  claims  at  a  sale  made  by  the  as- 
signee in  bankruptcy,  as  the  property  of  one  Spann.  "Wit- 
ness stated  that  Robert  Raiford  has  always  been  solvent,  and 
in  possession  of  considerable  property. 
'   ,The  plaintiff  objected  to  this  evidence,  but  it  was  allowed. 

The  defendant  also  proved,  by  the  depositions  of  James 
and  Malicha  Raiford,  that  certain  notes  to  one  Sp^nn,  were 
settled,  paid,  or  otherwise  valueless.  He  also  produced  in 
court  the  $50  note  of  the  plaintiff,  and  tendered  it  to  the 
plaintiff's  attorney  in  open  court.  He  also  offered  in  evi- 
dence a  bundle  of  notes  or  claims,  and  tendered  them  to  the 
plaintiff  at  the  trial,  but  the  court  would  not  allow  them  to 
be  read  in  evidence  to  the  jury. 

This,  in  substance,  was  all  the  evidence  before  the  jury, 
and  on  it  the  plaintiff  asked  the  court  to  charge  the  jury — 

1.  That  there  was  no  sufficient  isvidence  of  a  tender  to 
fettttn  the  plaintiff 's  note  for  $50,  if  that  was  considered  of 
any  value. 

2.  The  court  charged  the  jury,  that  if  they  foiirid^from  the 
cfl^derjce,  what  notes  were  given  for  the  horse — that  these 
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notes,  or  some  of  thetri,  had  been  paid  off  before  the  trade, 
and  that  plaintiff  had  been  notified  before  he  made  it,  that 
some  of  the  claims  or  notes  then  given  for  the  horse  had i)een 
paid-— and  also  that  he  failed  to  disclose  this  information  to 
the  defendant,  then  the  failure  to  do  so  was  such  a  fraud  as  ^ 
would  annul  the  con  tract  j  that  being  a  material  fact,  which 
should  have  been  disclosed  to  the  defendant,  under  the  cir- 
cumstances. And  if  the  contract  was  void  on  this  ground, 
the  defendant  might  peacefully  retake  the  horse  wherever  he 
found  him.  And  if  the  papers  were  valueless,  the  defendant 
need  not  return,  6r  offer  to  return  them  before  taking  the 
horse. 

3.  The  plaintiff  asked  the  court  to  charge,  that  if  the  de- 
fendant failed  to  prove  what  claims  he  received.for  the  horse, 
and  that  there  was  no  legal  proof  of  this  fact,  inasmuch  as 
the  claims  themselves  were  the  best  evidence,  he  cannot  a- 
void  the  sale,  or  defeat  a  recovery  in  this  action,  by  proof  of 
payment  by  Raiford. 

4.  That  the  proof  in  this  case  does  not  amount  to  fraud, 
so  as  to  vitiate  the  sale. 

5.  That  the  information  of  the  plaintiff,  derived  from  the 
witness,  Raiford,  was  matter  of  opinion,  which  he  was  not 
required  to  communicate  at  the  trading. 

6.  That  the  defendant,  to  get  rid  of  the  trade,  must  prove 
to  the  satisfacsion  of  the  jury — 1.  What  he  got  for  the  horse 
— if  notes,  he  must  produce  the  notes,  or  account  for  their  loss. 
2.  He  must  prove  the  notes  -were  valueless,  or  show  an  offer 
to  return  them,  either  to  the  plaintiff  or  to  an,  agent  authoris- 
ed by  him  to  accept  them.  3.  That  the  plaintiff,  when 
making  the  trade,  either  supposed  facts  which  fair  dealing 
required  him  to  declare,  or  made  false  representations  to  in- 
duce the  trade,  and  which  did  induce  it,  knowing  the  same 
to  be  falses. 

The  court  refused  all  the  charges  except  the  last,  which 
was  given,  with  the  exception  of  the  last  clause  of  the  first 
paragraph  above  stated  in  italic.    . 

The  plaintiff  having  excepted  to  the  several  ^charges  as  giv- 
en by  the  court,  and  to  its  refusal  to  charge  as  requested,  now 
assigns  the  same  as  error,  as  he  also  does  the  several  rulings 
in  regard  to  the  evidence. 
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.  W:  P.  Cbilton,  for  the  plaintiff  in  error :  ,  . 

■'  1.  There  is  no  proof  of  fraud  in  this  case,  and  the  chaarg© 
of  the  court  which  supposes  it,  is  erroneous  and  ab!Stract,',o< 

2.  The  proof  evidently  declarcs  that  Reeves  took  the 
notes,  without  any  guaranty  of  any  sort  from  plaintiii.  "  Ho 
might  get  the  value  of  his  horse,  and  he  might  only  get  the 
$50,  for  which  plaintiff  gave  his  note." 
.  S".  The  declaration  of  plaintiff,  that  he  believed  defendant 
would  get  pay  for  his  horse,. as  one  of  the  men  was  wealthy, 
was  after  the  trade,  aad  could  not  have  influenced  it.  [Juzan 
etal.  V.  .Toulmin,  9  Ala.  Rep.  602.]  The  declai'atiou  was 
not  trusted.  [Van  Arsdale  &  Co.  v.  Howard,  5  Ala.  JElep. 
596.}  But  it  was  at  best  but  an  opinion.  [Evans  «fc  Arring- 
rington  v.  Keland,  0  j^la.  Itep,  4^;  }Villiam^  v.  .Cafliioq,  lb. 
34:^; ]  ^ty.fdS  *.  •..vSiK.'T  iMi-j;   •       !'r,.'/   ii'-iffi  -i.iTS   t 

4.  The  court  should  have  charged,  that  plaintiff  was  not 
bound  to  comniunicate  what  William  Raiford  tol(i  him  /i«  he- 
lieved  about  the  claims.  Such  belief  was  not  a  fact,  but  an 
opinion,  which  is  prima  facie  rebutted  by  the  notes  being 
outstanding. 

*'"  6.  F.  RicE,  contra : 

1.  Although  the  evidence  may  not  seem  to  warrant  the 
verdict,  yet  an  appellate  court  will  not  reverse,  where  no 
quieStion  as  to  its  effect  was  made  to  the  jury.  [Rhodes  v. 
Sherrod,  9  Ala.  Rep.  63.]  Nor  will  this  court  revise  a  charge 
Eisked  as  to  its  effect,  if  there  is  any  conflict  [Browning  4* 
Co.  V.  Grady,  at  this  term.]      'i     •;  •-^-  •  ,f>      •;,.. 

2.  Declarations  made  at  the  tiitie  an  act  was  done,  are  ad- 
missible Eis  part  of  the  res  gesta.  [ Yarborough  v.  Moss,  9 
Ala.  R.  382 ;  Pitts  v.  Burroughs,  6  Ala.  R.  733.J 

3.  A  misrepresentation  may  be  as  well  by  deed,  or  acts,  or 
words,  or  by  ar^ij^ces  ^0  c?ecefre,  without  any  positive  asser- 
■titon.     [Juzan  v.  Toulmin,  9  Ala.  Rep.  684.] 

4.  The  identity  of  the  consideration  given  by  Mahone  to 
Reeves  for  the  horse,  was  a  question  solely  for  the  jury,  and 
was  left  to  therii.  And  as  there  was  eiridence  admitted  witli- 
out  objection,  tending  to  establish  that  identity,  it  was  pro- 
per for  tlie  court  to  refuse  to  charge,  that  if  the  consideration 
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■was  notes,  the  notes  musit  be  produced.     [P.  &  M.  Bank  Vi^ 
Borland,  5  Ala.  R.  531.]  ^    •  .'c.- 

5.  A  tender  to  an  agent  is  good.  And  in  a  case  of  fraud, 
like,  this,  the  tender  would  have  been  sufficient,  if  not  triade 
until  the.  trial,  a^  the  consideration  was  worthless,  Two 
days  after  the  trade,  the  $50  note  of  Mahone  wast  •  tendered 
to  his  agent,  Jackson. 

l^&tjbTJiWAlTE,"i:—l:  t^ne'of  the  questions  raised  by 
the  bill  of  exceptions,  is,  of  the  right  of  the  defendant  to  put 
liiS  bv^^n  declarations  before  the  juty  )afe  evidence,  because 
these  were  made  at  the  tide  of  refoliiig  to  receive  payment  of 
the  note  given  when  the  horse  was  sold,  '  The  tender  of 
payment  may  not  h^vebeen  very  material  in  this  cause,  but 
we  cannot  say  it  was  improper,  as  otherwise  a  strong  infer- 
ence might  be  drawn  against  him  on  account  of  the  omis- 
sion. Evidence  being  admissible  that  a  tender  was  made, 
the  fact  must  stand  as  it  does  in  other  cases,  ajid  if  the  re- 
fusal cannot  be  shown  without  letting  in  all  that  the  opposite 
jpacty  may  phoose  to  say,  it  would  in  most  instances  be  a  dan- 
gerous ceremony.  In  general,  a  tender  is  a  mere  formal  act, 
having  often  no  other  object  than  the  avoidance  of  a  conclur 
sion,  and  in  this  view  it  seems  precisely  similar  to  a  formal 
demand  of  a  chattel  for  the  purpose  of  showing  a  conversion.  In 
both  cases  it  is  possible  there  may  be  such  a  peculiar  condition 
of  circumstances  as  might  authorize  the  reply  of  the  party  to 
be  given  in  evidence,  though  in  general'  the  refusal  is  rather 
an  act  than  a  declaration.  In  the  one  case,  the  offer  to  pay, 
and  in  the  other  the  demand  of  the  chattel,  is  made,  and  if 
not  accepted  or  refused,  the  same  legal  consequence  results, 
independent  of  what  may. be  said  on  the  occasion.  We  do 
not  remember  to  have  met  with  any  decision  on  the  matter  of 
tender,  but  with  regard  to  the  demand  of  chattels,  we  have 
two  cases  in  which  the  rule  is  settled  substantially  as  above 
stated.  [Dent  v.  Chiles,  5  S,  &  P.  383;  St.  John  v.  O'Con- 
nell,  7  Porter,  466.]  The  declarations  of  the  defendant, 
which  were  in  this  case  put  before  the  jury  as  part  of  the 
conversation  arising  at  the  tender,  were  well  calculated  to 
affect  the  plaintiff,  although  it  may  be  the  other  evidence 
was  sufficient  to' make  out  the  facts  then  asserted.     How- 
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KiTer  this  may  be,  the  error  is  clear  in.  permitting  the  decla- 
rations t^  go  to  the  jury,  and  because  of  ^t  the  judgment  must 
be  reversed. 

2.  On  the  other  points  of  the  case,  we  think  there  is  no 
siitj^antial  error.  Without  saying  any  thing  which  may 
prejudice  *the  cause  at  another  trial,  we  think  it  sufficiently 
clear,  from  the  whole  evidence,  that  a  jury  might  have  come 
to  the  conclusion  that  the  defendant  was  the  victim  of  a 
preconcerted  plan.  To  say  more  upon  this  subject,  might 
produce  the  effect  of  withdrawing  from  a  jury,  what  is  not 
merely  their  province,  but  their  duty  to  determine,  by  the 
exercise  of  their  own  judgment,  without  being  in  the  least 
degree  influenced  by  the  opinions  of  others. 

3.  It  is  proper  however  to  say,  that  when  property  is  ob- 
tained by  one  individual  from  another,  without  any,  or  for  a 
grossly  inadequate  compensation,  by  a  preconcerted  plan  to 
effect  the  particular  design,  by  representing  a  worthless  thing 
as  of  value,  it  is  not  in  our  judgment  necessary  for  the  injur- 
ed party  to  offer  to  return  the  valueless  thing  before  his  r^ht 
of  recaption  attaches. 

For  the  error  we  have  ascertained,  the  judgment  is  revers- 
ed and  remanded. 


RUSSELL  V.  LA  ROaUE  «fc  HATCH. 

....     -  .  . % 

1.  Where  one  who  is  the  surety  of  another,"  receives  from  him  as  an  indem- 
nity a  promissory  note  payable  at  a  particular  time,  he  may  sue  upon  it, 
though  he  has  not  been  compelled  to  pay  the  surety  debt,  if  his  liability  to 
pay  contipues.  Quere — Has  not  the  debtor  in  such  a  case  an  equity  to 
insist,  that  the  moijey  so  recovered  shall  be  applied  in  discharge  of  the 
principal  debt  ? 

2.  Wf^iere  ft  surety  about  to  be  sued,  and  before  the  statute  of  limitations  has 
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,  ^reated  a  bar^  hands  to  the  creditor  for  suit,  a  note  which  had  been  exe-** 
..cjjted  to  him  by  the  principal  debtor  as  an  indemnity,  the  effect  is  such  an 

admission  of  indebtedness  on  his  part,  as  will  postpone  the  operation  of 

the  statute  si3£  years  longer  as  to  him.  '  ^ 

Error  to  the  Circuit  Court  of  SumteFJ  •  /rr*  Vr^i  tjf  %f :  ,i 

Assumpsit  by  plaintiif  oa  ,psp|:pi§spyjf^jiQj©  ^9?  j^TOQ,  dij^ 
1st  March,  1839.  •   .  ,;.       .   t  r  i.u       '  r:       .     , 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the  de- 
fendants introduced  an  affidavit  and  interrogatories,  pro- 
pounded to  the  plaintiff,  with  his  answers  thereto.  The  affi- 
davit stated  in  substance,  that  the  note  sued  on  was  given  to 
plaintiff  to  indemnify  him  as  security  for  one  William  L.  La 
Roque,  on  a  note  for  $1919  37,  to  the  Tombigbee  Railroad 
Company,  dated  February  8th,  1838,  and  due  at  four  rnonthsi 
That  from  the  lapse  of  time  said  Russell  was  discharged  from 
liability  for  any  part  of  the  note  to  said  company,,  that  he  has 
never  paid  any  thing  thereon,  and  is  »ot  liable  to  do  so.  The 
material  interrogatories  are— «-  .  ■-.,.(••.!,:. 

,  1.  What  was  the  i5onsideratxon  ?  j-;.   ,,,..,:,:.,  f       - 

2.  Have  you  ev^r  psajd  any  thing  on  said  note,  or  4t|:e  yoii 
liable  to  do  so  ? 

3.  Has  not  more  than  six  years  elapsed  since  the  not;e  fell 
due,  so  that  a  recovery  is  barred  by  the  statute  of  limitations  ? 

4.  Was  not  a  quantity  of  cotton  delivered  to  said  compa-^ 
ny,  sufficient  to  discharge  said  note  ? 

To  the  first  he  answered,  "  I  as  agent  of  the  Mass.  ahd  Ala. 
Land  Company,  and  a  party  interestgd  therein,  sold"  a  certain 
tract  of  land  to  one  Eastman  on  credit,  titles  to  be  made 
when  paid  for.  Eastman  sold  to  La  Roque,  and  made  deed 
therefor  to  him,  who  made  a  deed  of  trust  on  the  same 
land,  and  on  his  negroes,  to  secure  the  notes  which  he 
gave  in  theplace  of  Eastman,  for  the  purchase  money 
of  the  land,  and  also  to  secure  and  indemnify  my«elf, 
and  Rufus  G.  Lewis,  for  going  security,  which  we  then  did 
for  La  Roqiie,  on  a  promissory  note  for  about  $2000,  to  the' 
Tombigbee  Railroad  Company.  Afterwards,  La  Roque  be- 
ing about  to  sell  the  land  to  Hatch,  to  relieve  the  land  from 
the  incumbrance  created  by  the  deed  of  trust,  proposed  to 
45 
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turn  over  the  notes,  or  to  procure  the  notes  of  Hatch  to  be 
made  to  me,  for  the  amount  of  the  purchase  money.  This, 
deponent  declined  to  accede  to,  for  the  reason  that  the  pur- 
chase money  was  not  all  that  was  secured  by  the  deed  of 
trust,  but  that  myself  and  Lewis  were^  also  thereby  secured 
for  our  suretyship  for  La  Roque.  La  Roque  and  Hatch  rep- 
resented, that  the  former  had  delivered  about  forty  bales  of 
cotton,  to  be  sold  for  account  of  the  note  to  the  railroad  com- 
pany, and  that  there  could  not  be  a  deficiency  on  said  note  of 
more  than  ^700 ;  and  to  induce  me  to  go  into  the  arrange- 
ment, and  raise  the  incumbrance  aforesaid,  offered  to  execute 
the  note  here  in  suit,  to  stand  for  and  against  such  delinquen- 
cy as  might  exist  between  the  nett  proceeds  of  the  cotton 
and  the  amount  of  the  note  to  said  company,  and  did  execute 
and  deliver  the  same  therefor  to  protect  said  Lewis  and  my- 
self. To  the  second  I  have  never  paid  any  thing,  unless  the 
following  may  be  considered  in  that  light.  About  the  date 
of  the  commencement  of  this  suit,  Jonathan  Bliss  called  on 
me,  with  said  note  to  said  company,  showing  a  balance,  I 
think,  of  something  more  than  the  amount  of  the  note  sued 
on,  and  said  he  must  either  sue  me  on  the  note  to  said  com- 
pany, or  must  make  the  money  from  the  note  here  sued  on, 
and  I  turned  over  this  note  to  be  sued,  and  that  the  money 
might  be  made  thereon,  so  far  as  it  would  go,  for  the  defi- 
ciency due  on  the  note  to  the  company.  I  did  not,  and  do 
not  consider  myself  liable  on  the  note  due  the  company.  To 
the  third — more  than  six  years  have  elapsed  since  said  note 
to  said  company  fell  due,  so  that  said  note  would  be  barred 
as  to  me  by  the  lapse  of  time,  if  I  should  see  fit  to  invoke  it." 
The  court  in  charging  instructed  the  jury,  that  if  one  man 
indemnified  another  against  loss,  the  person  indemnified  has 
no  right  of  action  until  he  has  experienced  the  loss  against 
which  he  is  indemnified.  That  if  the  plaintiff  could  recover 
before  he  was  compelled  to  pay,  he  might  perhaps  recover  for 
a  large  amount,  and  then  satisfy  or  discharge  the  claim 
against  which  he  was  indemnified,  for  a  comparatively  small 
'sum.  Also,  that  if  the  statute  of  limitations  had  begun  to  run 
on  the  note  to  the  railroad  company,  when  the  note  sued  on 
was  turned  out,  and  more  than  six  years  had  elapsed  since 
the  statute  commenced  running,  it  would  bar  the  liability  of 
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said  Russell  on  that  note,  and  he  could  not  as  security  omit 
t©  avail  himself  of  the  statute,  and  yet  claim  indemnity  for 
the  loss  he  might  have  avoided  by  pleading  it. 

The  plaintiff  requested  the  court  to  charge,  that  if  Russell 
was  liable  to  the  railroad  company,  to  the  extent  of  the  note 
sued  upon  when  he  turned  out  this  note,  and  when  suit  was 
brought  upon  it,  and  being  so  liable  turned  out  this  note,  that 
the  money  might  be  made  therefrom  to  satisfy  the  sum  for 
which  he  was  so  liable,  the  defendants  are  not  discharged 
from  their  liability  on  the  note  sued  on,  by  the  fact,  that  since 
the  note  was  in  suit,  more  than  six  years  have  elapsed  since 
the  note  to  said  company  matured.  This  charge  the  court 
refused,  and  stated,  that  if  the  note  to  said  company  was  past 
due  when  this  note  was  turned  out  and  sued  on,  and  the  six 
years  had  run  since,  upon  the  note  to  the  company,  then  the 
statute  barred  a  recovery  on  said  note  to  said  company  against 
said  Russell,  and  discharged  him  of  it. 

The  plaintiff  further  moved  the  court  to  charge,  that  if  the 
note  sued  on,  though  payable  to  Russell,  was  made  for  the 
joint  indemnity  of  Russell  and  Lewis,  for  their  liability  for 
said  Lg,  Roque  on  the  note  to  said  company,  the  defendants  are 
not  discharged  from  liability  on  the  note  sued  on,  by  sho>jring 
that  Russell  is  no  longer  liable  on  the  nate  to  said  company, 
unless  the  same  is  shown  to  be  the  case  as  to  said  Lewis. 
Which  charge  the  court  refused  to  give,  but  instructed  the 
jury  that  said  Lewis  was  not  a. party,  and  was  not  to  be  .re- 
garded in  the  matter.  .]     „ 

To  the  charges  given,  and  to  those  refused,  the  plaintiff 
excepted,  and  now  assigns  the  same  as  error. 

Bliss  &  Baldwin,  for  plaintiffs  in  error : 

1.  The  court  erred  in  its  first  charge,  viz.,  that  plaintiff 
could  not  recover,  until  he  had  paid  the  note  to  bank.  [Pit- 
man on  Prin.  and  Surety,  Law  Lib.  40,  p.  93,  marg.  126-7-8  ; 
Theobold  on  do.  Law  Lib.  1,  p.  136,  marg.  230,  <^  249  and 
231,  §  250;  Morell  v.  Smith,  et  al.  5  Cow.  R.  441j  former 
decision  in  this  case,  7  Ala.  R.  798.] 

2.  The  court  erred  in  its  charge  as  to  the  statute  of  limita- 
tions, and  its  effect  on  plaintiff's, right  to  recover — 1.  Mere 
lapse  of  time  does  nat  discharge  plaintiff  from  the  note  to 


Rt>tefetlir.t<aRf>qne&Hftteh. 
the  bank  •  ahd  plaintiff  is  not  bound  to  shield  hiriiseif  lirttfer 
the  statute.  [1  Mass.  R.  139.]  2.  Plaintiff  was  entitled  to 
recover  when  he  commenced  his  suit,  and  the  right  is  to  be 
determined  in  reference  to  that  time.  No  after  act  bet\Veen 
other  parties  could  defeat  plaintiff's  right  to  recover;  at  least 
for  costs  and  actual  damage.  3.  Rightly  considered,  the 
statute  has  no  application  to  the  case.  Plaintiff  either  paid 
out  the  note  sued,  or  pledged  it;  and  in  either  case,  the  statute 
would  not  further  run.  ".li  ,'.;  v   ki  (tu»i// 

3.  If  the  principal  debt  was  barred  as  to  the  surety,  it  doeg 
hot  affect  the  right  to  recover  on  the  note  sued.  [8  Met.  19; 
i&  Ala.  R.  331;  4  lb.  223.'J '•'"^«"«  v^i^irM^-i  »«*«  o)  ui-:"  •  • 
'  4.  The- 1  ast  charge ,  viz . ,  th'at  in  re ference  to  Lewis  and  his 
interest  and- discharge,  is  so  obviously  incorrect,  that  it  can- 
not be  made  more  apparent  than  by  the  reeord.  '•'"'  "«f'  *•*■''" 

Reavis,  contra.  ^' 'i'>  v-^f--  -  i-^f^  ^—  H^-^-i-M  f..r^ 
'*'*'l.  The  note  sued  en  was  given  to  indemnify  the  plaintiff 
8nd  one  Lewis,  against  loss,  by  reason  of  their  being  security 
for  La  Roque :  they  have  never  been  subjected  to  any  liabil- 
ity or  injury.  The  first  charge  of  the  court  is  applicable  to 
these  facts,  and  is  the  law  arising  upon  them. "  [La  Roque 
&  Hatch  V.  Russell,  7  Ala.  Rep.  798.] 

2.  Russell  holding  a  contract  of  indemnity  from  his  prin- 
cipal, would  be  bound  to  plead  the  statute  of  limitations,  if 
it  was  a  bar  to  his  recovery  against  his  principal  or  himself. 
[Castleton  v.  Miner,  8  Vermont  Rep.  212,"  cited  in  2  U.  S. 
Di-g.  617,  <§;  14 ;  Randolph  v.  Randolph,  3  Rand;  490.]  When 
the  statute  begins  to  run  it  continues,  unless  stopped  in  its 
progress  by  the  act  of  the  party  seeking  its  benefit.  [John- 
son V.  Wren,  3  Stew.  172 ;  Grice  v.  Jones,  1  Stewart,  254.] 
The  transfer  of  the  note  sued  on,  under  the  circumstances 
stated,  did  not  arrest  the  progress  of  the  statute :  there  was 
no  promise  to  pay,  and  so  far  from  suit  being  delayed  at  his 
instance,  the  transaction  between  him  and  Bliss  was  at  the 
inquest  of  Bliss,  and  by  that  arrangement  Russell  considered 
himself  released  from  liability  on  the  note  to  the  railroad 
company,  and  there  is  no  evidence  to  show  he  is  mistaken. 
When  this  case  was  before  this  court  at  a  former  term,  (La 
Ro(|n'e  V.  Hatch  &  Russell,  7  Ala.  Rep.  798)  the  court  said 
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if  it  had  been  shown  in  addition  to  the  evidence  offered,  that 
the  liability  of  .RussoU  was  at%n  end,  the  defence  would 
have  been, complete.  That  fact  is  now  ^lown  by  the  sworn 
admission  of  Russell  himself,  and  the  case  is  brought  under 
the  influejice  of  tljat  decision  :  the  second  charge  was  there-^ 
fore  correct. 

3.  If  the  second  charge  given  was  correct,  the  court  pro- 
perly refused  to  give  the  first  charge  requested. 

4.  The  evidence  which  shows  Russell  is  not  liable,  shows 
also  that  Lewis  is  not.  The  evidence  shows  that  the  stat- 
ute of  limitations  has  perfected  a  bar  in  favor  of  all  the  par- 
ties to  the  Tombigbee  note,  and  there  is  no  evidence  to  takp- 
the  no.te  out  of  the  statute  as  against  any  of  them:  besides,. 
if  the  arrangement  between  Bliss  and  Russell  exonerated  Rus- 
sell as  Russell  says  it  did,  it  released  Lewis  the  other  surety 
also.  Russell's  understanding  of  the  arrangement  between 
him  and  Bliss,  to  say  the  least,  was  entitled  to  the  considera- 
tion of  the  jury  :  the  charge  asked  was  therefore  properly  re- 
fused. If  the  charge- given  in  lieu  of  the  second  charge  asked 
should.be  considered  erroneous,  it  is  likewise  immaterial,  and 
could  not  have  misled  the  jury,  for  the  evidence  shows  Lewis 
was  no  longer  liable  on  the  note  to  the  railroad  company. 
From  the  transaction  between  Bliss  and  Russell  it  is  to  be 
inferred,. (there  being  no  evidence  to  the  contrary)  that  Mr. 
Bliss  was  the  owner  of  the  Tombigbee  note,  and  if  he  took 
the  note  sued  on  and  discharged  Russell,  he  discharged  Lewis 
the  other  surety  also.  [Towns  v.  Riddle,  2  Ala.  Rep.  694 ; 
Letcher  v.  Yantis,  3  Dana,  160 ;  2  Kinne's  Law  Comp.  708, 
and  cases.]  But  Russell  could  not  put  any  one  else  in  a  bet- 
ter situation  than  he  was,  by  giving  up  the  note  sued  on :  for 
if  he  could  recover  on  it  without  having  paid  the  debt  for 
which  it  was  indemnity,  he  woijld  only  hold  the  fund  as 
trustee  until  his  liablity  was  fixed  as  surety.  [Fletcher  v. 
Edson,  8  Vermont  Rep.  299.] 

5.  Russell  in  his  sworn  answer  admits  that  he  has  never 
paid  any  thing  xjn  the  note  to  the  Tombigbee  Railroad  Com- 
pany :  he  says  it  is  barred  by  the  statute  of  limitations,  and 
that  he  is  no  longer  liable  on  it  since  he  gave  the  note  sued 
to  JVIr.  Bliss.  These  are  uncontroverted  facts,  as  shown  by 
the  record.     Why  then  should  he  recover  ?     If  he  cannot  or 
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could  net  recover  for  himself,  why  should  he  for  any  one  else, 
when  he  cannot  by  an  assignment  of  the  note,  put  his  as-r 
signee  in  a  better  predicament  than  himself.  If  then  it  ap- 
pears from  the  uncontroverted  and  sworn  admissions  of  the 
plaintiff  himself,  that  he  is  not  entitled  to  recover,  if  any  of 
the  charges  given  or  refused  are  erroneous,  the  court  will  not 
reverse  the  judgment  for  that  reason.  [Caruthers  4*  Kinkle 
V.  Mardis,  3  Ala.  Repi  699 ;  Brock  v.  Young,  4  Ala.  Rep. 
584;  Evans  V.  Gordon,  8  Porter,  142.]  % 

ORMOND,  J. — What  is  the  true  nature  ^f  the  indemnity 
intended  to  be  given  to  the  surety,  by  the  execution  of  the 
note  in  suit  ?  Was  it  designed  as  a  mere  indemnity  against 
loss,  in  the  event  he  was  compelled  to  pay  the  debt  for  his 
principal,  or  did  the  parties  intend  to  provide  an  indemnity 
against  liability  to  suit  ?  We  held  in  effect  that  it  was  the 
latter,  when  this  case  Was  here  at  a  previous  term,  (7  Ala.  R. 
798)  and  such  is  still  our  opinion. 

It  is  frequently  a  matter  of  great  doubt  and  difficulty, 
what  the  true  nature  of  an  indemnity  is,  but  the  circumstance 
which  influenced  our  judgment  previously,  and  which  has 
confirmed  it  on  subsequent  reflection,  is  the  fact,  that  the 
note  executed  as  an  indemnity,  was  payable  at  a  day  certain, 
thus  establishing  very  satisfactorily,  that  the  right  of  the 
surety  to  an  action  on  the  note,  was  not  to  depend  on  his  be- 
ing compelled  to  pay  the  debt  for  his  principal,  as  the  time 
when  that  would  happen  was  uncertain,  if  it  happened  at  aH, 
whilst  the  right  to  sue  at  a  particular  time  was  ascertained, 
and  depended  on  no  contingency. 

The  court  of  exchequer  has  recently  decided  the  same 
point,  in  a  case  the  facts  of  which  are  precisely  the  same  as 
in  this,  and  held,  that  the  surety  could  sue  on  the  covenant 
given  as  an  indemnity,  though  he  had  not  been  compelled  to 
pay  the  principal  debt,  as  in  this  case  remaining  unpaid. 
Baron  Parke  adds,  "  the  defendant  may  perhaps  have  an 
equity  that  the  money  he  may  pay  to  the  plaintiff,  shall  be 
applied  in  discharge  of  his  debt,  but  at  law  the  plaintiff  is 
entitled  to  be  placed  in  the  same  situation  under  this  agree- 
ment, as  if  he  had  paid  the  money  on  the  bill."  [Loosemore 
V.  Radford,  9  Meeson  &  W.  657.]  •  ».      < 
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Whether  the  surety  could. have  maintained  an  action  on 
the  note,  after  the  statute  of  limitations  had  created  a  bar  to 
the  suit  on  the  debt,  for  which  he,  was  surety,  is  a  question 
not  necessary  to  be  decided.  The  facts  are,  that  before  the 
principal  debt  was  barred  by  the  statute,  the  attorney  of  the 
creditor  called  on  the  surety  for  payment,  and  was  about  to 
institute  a  suit  against  him,  when  he  handed  over  to  the  at- 
torney the  note  thus  executed  as  an  indeninity,  to  be  sued  on, 
instead  of  being  sued  himself,  and  whilst  this  suit  has  been 
in  progress,  the  time  has  run  on  the  principal  debt. 

It  does  not  appear  that  the  creditor  released  the  liability  of 
the  surety,  upon  receiving  the  note  for  suit.  It  is  true,  the 
surety  who  was  examined  as  a  witness,  says  he  does  not  con- 
sider himself  liable  on  the  note  to  the  company,  but  whether 
he  is  still  liable  or  not,  is  matter  of  law,  and  does  not  depend 
on  his  opinion.  There  ii  no  fact  stated  by  him  from  which 
such  an  inference  can  be  drawn.  The  substance  of  his  tes- 
timony is,  that  he  handed  this  note  to  the  attorney  of  the 
creditor  for  suit,  aijd  to  prevent  a  suit  from  being  brought 
against  himself.  It  does  not  appear  that  the  original  liability 
was  given  up  to  the  surety,  or  canceled,  and  it  appears  to  lis 
that  this  note  was  in  effect  received  by  the  creditor,  as  a  col- 
lateral security  from  the  surety,  ,The  transaction  between 
these  parties,  is  an  unqualified  admission  on  the  part  of  the 
surety,  that  the  company's  debt  was  then  due,  and  its  effect 
was  to  postpone  the  operation  of  the  statute  six  years  longer. 
[St.  John  V.  Garrow,  4  Por.  223] ;  and  the  same  principle  has 
been  re-affirmed  at  the  present  term  in  Deshler  v.  Cabiness. 
In  this  aspect  of  the  case,  as  the  liability  of  t-he  surety  still 
continues  upon  the  original  debt,  he  may  maintain  this  ac- 
tior^.  for  his  indemnity. 

If  the  liability  of  the  surety  does  not  continue,  then  the 
delivery  of  the  note  by  the  surety  must  operate  as  a  payment 
of  the  debt,  and  extinguished  the  liability  both  of  himself 
and  his  principal  upon  the  note  due  the  railroad  company, 
and  in  that  event  it  is  obvious  the  action  is  maintainable. 

We  are  not  able  to  ascertain  from  the  record,  that  there  is 
any  difference  between  the  condition  of  the  plaintiff  in  error 
and  Lewis.  If  the  statute  of  limitations  has  not  operated  in 
his  favor,  the  fact  should  be  shown.     The  presumption  must 
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be,  in-'the  absence  of  proof,  as  more  than  sSx  y«Srli  Mive 
dapsed  since  the  debt  matnred,  that  it  is  barbed.  '^^'  ''".'^'  *<^ 
^'  Thte>intiniation  tTirownont  hf  Parke,  Bat^n,  that  the 
dcfbtor  would  have  the  right  to  apply  to  a  c6urt  of  Chancery 
to  direct  the  aijioiint  recovered  by  the  surety' to  be applied  to 
the  payment  of  the  principal  debt,  has  been  effected  in  this 
ca§e  by  the  surety  turning  over  to  the  creditor,  the  note  given 
as  an  indemnity  to  be  sued  for,  and  applied  in  payment  of 
the  debt,  which  when  received  by  him,  wiU  ,€F|rtinguish .  ^hje 
liabilities  of  all  the  parties,  bath  principal  and  sureties.  Let 
the  judgment  be  reversed  and  thq  cause  remanded. 

lit  oroiJruij  ;k«  • 

,ffvii<?'«r  ir<.->.    ....>  ;  ■  "    .  -  ■' -        —~r^        ^'' 

CLEMENTS  V.  ELLIOTT. 

I.'A  jud^ent  was  recovered,  and  aA  execution  issued  thereon  levied  on 

property  to  which  a  third  person  interposed  a  claim ;  pending  the  trial  of 
the  right  of  property, -the  judgment  was  reversed,  notwithstanding  which 

•  fte  trial  proceeded,  and  the  property  was  condemned:  HeW,  that  the  judg- 
,  luent  of  condemnation  beyond  the  amount  of  cost  in  the  proceeding  in 

,  which  it  was  rendered,  could  not  be  enforced  by  execution — that  it  beii;g 
consequential  and  dependent,  the  reversal  of  the  judgment  in  the  prhicipal 
case,  took  from  it  a  necessary  and  indispensable  foundation. 

^''■terror  to  the  CItctiitCotirtdfTtiscatooga. 

The  facts  of  this  case  ate  these :  At  the  term  of  the  coun- 
ty court  of  Tuscaloosa,  holden  in  July  1841,  the  plaintiff  in 
error,  by  notice  and  motion,  recovered  a  judgment  against 
the  defendant,  upon  the  allegation  that  he  had  paid  money 
for  him  as  a  surety ;  an  exexjution  was  issued  upon  this  judg^ 
ment,  and  placed  in  the  hands  of  the  sheriff  of  Tuscaloosa, 
which,  on  the  29th  September, .  1841,  was  levied  on  a  negro 
boy,  as  the  property  of  the  defendaat,  to  whom  Moses  Hen- 
drix  interposed  a  claim,  pursuant  to  the  statute.     At  the 
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March  terra,  1843, «  trial  of  the  right  of- property  wa*!?  had, 
and  the  slave  condemned  to  satisfy  the  execution.     After* . 
wards,  at  the  term  of  the  supreme  court,  holden  in  June^ 
1843,  the  judgment  recovered  in  the  county-  court,  by  the 
plaintiff  against  the  defendant,  was  reversed. 

The  petition  states,  that  Hendrix  had,  "  arranged  to  pay 
the  costs  upon  the  trial  of  the  right  of  property,"  yet  not- 
withstanding all  these  proceedings,  an  order  had  been  issued 
upon  the  judgment  on  the  trial  of  the  right  of  property,  re- 
quiring the  sale  of  the  slave.  This  order  has  been  placed  in 
the  hands  of  the  sheriff,  to  whom  the  defendant  has  executed 
a  bond  for  the  delivery  of  the  property,  to  be  sold  to  satis^  ^ 
the  plaintiff 's  execution  against  him.        '    .  "         ' 

Upon  these  facts  an,  order  was  made  to  supersede  the  or- 
der of  sale ;  and  the  petition  being  sustained  by  proof,  the 
supersedeas  was  made  perpetual,  and  the  plaintiff  adjudged 
to  pay  the  costs.  .      ,  ,     ,, 

E.  W.  Peck,  for  the  plaintiff  in  error,  madj?  the  fpllowing 
points  :  1.  The  plaintiff  insists  that  the  execution  super- 
seded was  regular,  and  supported  by  a  subsisting  and  opera- 
tive judgment ;  and  was  therefore  improperly  superseded. 

2.  If  the  defendant  was  entitled  to  relief,  it  was  in  chan- 
eery,  where  the  rights  of  the  plaintiff  would  haver  been  pro- 
tected, by  compelling  the  defendant  to  do  equity,  by  paying 
the  plaintiff  the  sum  which  he  had  actually  paid  as  the  de- 
fendant's security. 

3,  The  case  made  by  the  evidence  recited  in  the  judgment 
entry,  even  if  the  remedy  was  properly  sought  in  this  mode, 
does  not  authorize  the  judgment  making  the  supersedeas  per- 
petual. 

W.  Cochran,  for  the  defendant,  . 

COLLIER,  C.  J.— The  trial  of  the  right  of  property,  to 
which  the  plaintiff  and  Hendrix  were  parties,  was  consequen- 
tial to,  and  dependent  upon  the  judgment  recovered  against 
the  defendant,  in  1841.     The  object  of  the  plaintiff  in  the 
46 
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prosechtion  of  the  suit  against  the  property,  was  to  obtain 
satisfaction  of  his  judgment,  and  if  that  judgment  had  lost 
its  vitality  by  reversal  on  error,. pending  ihe  claim  of  Hen- 
drix,  even  if  the  court  had  proceeded  to  the  trial,  for  the  pur- 
pose of  ascertaining  who  should  pay  the  costs,  and  the  claim- 
ant was  unsuccessful,  no  order  of  sale  would  have  followed. 
In  fact,  if  the  judgment  against  the  defendant  had  been  va- 
cated, there  would  have  been  nothing  of  which  the  court 
could  have  ordered  satisfaction,  or  upon  which  such  an  order 
could  have  rested. 

The  defendant  was  no  party  to  the  suit  between  plaintiff 
and  Hendrix,  and prifna facie  had  no  interest  in  it;  conse- 
quently, the  decision  in  that  case  determined  nothing  ad- 
versely to  him,  nor  imposed  upon  him  any  liability  beyond 
what  had  been  already  ascertained.  It  determined  nothing 
more,  than  that  a  slave  which  had  been  levied  on  under  an 
execution  founded  on  the  judgment  against  the  defendant, 
was  his  property,  and  subject  to  its  satisfaction ;  and  that  the 
slave  might  be  available  for  that  purpose,  it  was  ordered  that 
he  be  sold.  The  reversal  of  the  judgment,  in  point  of  law 
annulled  it,  and  left  the  order  nothing  upon  which  to  rest — 
its  effect  upon  the  order  was  quite  as  potent  as  the  payment 
of  the  amount  of  the  judgment  and  execution. 

It  follows,  that  the  judgment  of  the  circuit  court  supersed- 
ing the  order  of  sale,  was  in  conformity  to  law ;  and  it  is 
therefore  affirmed. ,,    ,        •  , .. 
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1.  Declarations  of  a  plaintiflFin  trespass,  made  in  relation  to  his  title  after  the 
trespass  complained  of,  are  not  competent  evidwice  In  his  own  favor. 

2.  Neither  is  the  act  of  the  sheriff,  in  omitting  to  make  sale  of  the  property 
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as  that  of  a  third  person,  evidence,  when  induced  by  such  declarations  of 
the  plaintiff  after  the  trespass. 
3.  The  bailee  of  a  sheriff,  to  whom  the  property  of  a  third  person  is  deliver- 
ed upon  a  contract  to  return  it  at  the  sale  day,  has  such  a  property  in  the 
thing  bailed  as  will  authorize  him  to  sue  £1  wrong  doer,  for  depriving  him 
of  the  possession. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

Trespass  de  bonis  aspertatis,  by  Cox,  against  Easley,  J. 
A.  and  E.  A.  Givens. 

The  defendants  pleaded  not  guilty,  and  by  agreement  were 
to  be  allowed  to  give  any  matter  in  evidence  which  could  be 
specially  pleaded. 

At  the  trial,  the  plaintiff  offered  evidence  tending  to  prove, 
that  before  the  suit  was  commenced,  on  the  22d  of  June, 
1845,  the  property  in  the  declaration  mentioned,  that  is,  a 
buggy  and  harness,  was  in  his  possession  in  the  town  of  Tal- 
ladega, and  that  thQ  defendants  then  and  there,  took  the 
same  from  him.  After  proving  the  value  of  the  property, 
the  plaintiff  put  in  evidence  the  deposition  of  the  sheriff  of 
Benton  county,  showing  that  he,  in  that  capacity,  had  levied 
on  the  same  property  in  that  county,  as  belonging  to  one 
Herndon,  by  virtue  of  sundry  writs  oi  fi.fa.  against  him. 
Some  few  days  after  the  levy,  the  plaintiff.  Cox,  called  on 
him  for  the  buggy  and  harness,  and  gave  as  security  for  its 
forthcoming,  $300  in  silver.  For  this  money  the  sheriff 
gave  the  plaintiff  a  receipt,  conditioned  that  he  return  the 
property  on  or  before  the  day  of  sale,  which  was  to  be  the 
first  Monday  of  August,  1845.  At  the  time  the  plaintiff  re- 
plevied the  property,  he  claimed  to  be  the  owner  of  one  half 
the  buggy  and  harness.  He  also  claimed  them  on  the  day  of 
sale.  -  The  sheriff  sold  the  undivided  half  of  the  buggy  and 
harness  on  the  first  Monday  of  August,  1845,  as  the  property 
of  Herndon.  The  plaintiff  had  the  possession  of  the  buggy 
and  harness  from  a  few  days  after  the  levy,  until  the  day  of 
sale,  or  at  least  he  received  the  property  from  the  sheriff  of 
Benton  then,  and  returned  the  same  to  him  on  the  day  of  sale. 
The  sheriff  further  stated,  in  his  deposition,  that  he  made  the 


3^4 '     A^ITAMlt/  ^ 

Coxv.Eagley,etal. 


levies  spoken  of  <Sn  the  property,  as  that  of  Ifcrndon,  and 
sold  one  half  of  the  buggy  and  harness  as  his  property,  the 
other  half  was  claimed  by  the  plaintiff,  whose  interest  the 
sheriff"  did  not  sell,  as  the  plaintiff  forbid  the  sale  of  his 
moiety. 

The  defendants  objected  to  that  portion  of  the  deposition 
above  italicised,  and  the  coutt  excluded  it. 

The  plaintiff  then  proposed,  in  connection  with  the  other 
parts  6{  the  deposition,  to  read  the  words  the  other  half  was 
claimed  by  the  plaintiff.  This  the  court  refused  to  allow, 
as  it  also  did  to  let  any  part  or  portion  of  the  excluded  para- 
graph he  read. 

After  all  the  direct  and  cross  interrogatories  with  their  an- 
swers had  been  read,  the  plaintiff  again  proposed  to  read  the 
excluded  paragraph,  but  the  court  still  refused,  and  the  plain- 
tiff excepted. 

In  this  connection  it  is  proper  to  state,  that  in  answer  to  a 
cross-interrogatory,  the  sheriff  answered,  that  at  the  sale  of 
the  buggy  and  harness,  the  plaintiff  became  the  purchaser. 

The  court  charged  the  jury,  that  if  they  believed  the  tes- 
timony of  the  sheriff  of  Benton,  and  they  should  find  that 
the  only  possession,  and  right  of  possession,  the  plaintiff  had 
to  the  pro^perty  sued  for,  were  acquired  by  said  deposit  and 
bailment  mentioned  in  the  sheriff's  deposition,  then,;  that 
possession  did  not  authorize  the  plaintiff  to  sue  and  maintain 
this  action.  •  This  charge  was  given  in  reference  to  the  tes- 
timony of  the  said  sheriff,  without  considering  any  defence 
made  in  the  case,  but  it  was  shown  the  defendants  seized  the 
property  under  an  attachment,  and  this  seizure  was  six  days 
after  the  levy  in  Benton  county. 

,  The  court  further  charged  the  jury,  that  in  this  action  the 
^official  act  of  the  sheriff  of  Benton  in  not  selling  the  entire 
iproperty,  was  no  evidence  whatever  of  the  plaintiff 's  right  to 
the  property,  and  that  the  jury  could  not  draw  any  inference 
favorable  to  the  plaintiff's  right  to  the  property,  or  any  por- 
'tion  of  it,  from  the  acts  of  the. sheriff  of  Benton  county. 
1;,'  tThe  court  further -charged  the  jury,  that  the  declarations 
of  the  plaintiff,  or  a  claim  of  property  by  the  plaintiff,  as 
shown  in  the  answer  of  the  sheriff  of  Benton,  to  the  last  in- 
terrogatory above  set  out,  were  no  evidence  of  the  plaintiff's 
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right  to  the  property.  These  two  last  charges  were  given 
with  reference  to  the  evidence  above  set  out,  and  also  with 
reference  to  some  other  evidence  before  the  jury,  which  tend- 
ed to  show  the  plaintiff  about  the  10th  of  June,  1845,  had 
possession  of  the  property. 

The  court  also  charged,  that  if  the  jury  believed,  that  the 
plaintiff  had  a  possession,  or  right  of  possession,  to  any  part 
or  interest  in  the  property,  other  than  that  acquired  by  the 
arrangement  with  the  sheriff  of  Benton  county, 'as  spoken  6f 
by  him,  they  should  find  for  the  plaintiff. 

The  plaintiff  excepted  to  the  several  charges  given,  ex- 
cept the  one  last  stated',  and  they,  with  the  several  rulings 
of  the  court  in  relation  to  the  evidence,  are  now  assigned  as 
error. 

S.  F.  Rice,  for  the  plaintiff  in  etror.  ' 

1.  It  is  settled  beyond  all  doubt,  that  where  there  is  a  let- 
ting for  a  specified  time,  (or  a  bailment  on  valuable  conside- 
ration, for  a  definite  period,)  to  a  third  person,  the  possession 
is  in  such  third  person,  and  he  alone  can'  maintain  trespass. 
[Putnam  v.  Wyley,  8  Johns.  Rep.^  432,  and  cases  there  cited 
in  note  a.;  Sutton  v.  Buck,  2  Taunt.  302  ;  Ward  v.  McAuley, 
4  Term  R.  489  ;  Gordon  v.  Harper,  7  lb.  9 ;  Wilson  v. 
Macreth,  3  Burrows,  1824;"  Seneca  R.  Co.  v.  A.  R.  R.  R. 
Co.  5  HillN.  Y.  Rep.  180.] 

2.  A  mere  bailee  may  maintain  trespass  for  the  taking  a 
personal  chattel  out  of  his  possession,  by  a  stranger,  provid- 
ed the  JDailee  is  answerable  to  another  for  the  chattel.  [Hare 
v.  Fuller,  7  Ala.  Rep.  717  ;  Traylor  v.  Marshal^  at  this  term.] 
Especially  if  the  bailment  is  allowed  by  law.  [5  Ala.  Rep. 
45;  8  Id.  467.]  -  ^ 

3.  Where  the  sheriff  of  Benton  county  levies  a  Ji.  fa.  on 
personal- property,  as  the  property  of  E.  Herndon,  and  lets  it 
to  Cox,  on  his  depositing  $300,  in  specie,  as  security  for  the 
return  of  the  property  to  that  sheriff  on  the  day  of  sale ;  and 
between  this  letting  and  the  day  of  sale,  the  sheriff  of  Talla- 
dega county  levies  an  attachment  against  said  Herndon,  on 
the  same  property  in  possession  of  Cox — this  second  levy  is 
void  and  is  a  trespass.  [Easley  v.  Walker,  10  Ala.  R.  671 ; 
Whitsett  V.  Womack,  8  Id.  466,  479  ;  Vinton  v.  Bradford,  13 
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Masa.  Rep.   114;  Rives  &  Owen  v.  Wellborn,  6  Ala;  Rep. 
46.]    ... 

4.  The  declarations  of  a  party,  forming  pai;t  of  the  res 
gesta,  are  admissible  evidence  in  his  favor,  and  their  weight 
must  be  determined  by  the  jury — not  by  the  court.  So  the 
official  acts  of  the  sheriff  of  Benton,  and  Cox's  declarations, 
shonldhave  been  left  to  the  jury,  in  connection  with  the  fact 
in  proof,  that  Cox  had  possession  of  the  property  before  the 
Jevy,  in  Benton.     [Pitts  v.  Burroughs,  6  Ala.  Rep.  733.] 

5.  Where  the  personal  property  of  two  tenants  in  common 
is  levied  on,  by  a  sheriff,  under  an  execution  against  only  one 
of  them,  and  is  replevied  by  the  other,  it  is  competent  for  the 
latter  to  prove,  that  at  the  time  he  so  replevied  the  property, 
"he  claimed  to  be  owjier  of  one  half"  of  the  property.  So 
it  is  competent  for  him  also  to  prove;  that  on  the  day  of  sale, 
after  he  returned  the  property  to  the  sheriff,  that  at  the  sale  he 
made  the  same  claim — and  that  the  half  so  claimed  by  him 
\ras  not  sold  by  the  sheriff.  A  stranger,  or  trespasser  can- 
not object  to  such  evidence.  [2  Saund.  R.  132 ;  Fowler  v. 
DowH,  1  Bos.  ^  Pul.  Rep..  46.] 

-  6.  Where  the  personal  property  of  two  such  tenants  is  sold 
by  the  sheriff  under  a^.  fa.  against  one  only,  the  sheriff  is 
liable  in  trover  or  trespass  to  the  other.  And  his  ojicial  act  in 
declining  to  sell  one  half  the  interest  of  the  property,  is  proper 
evidence  against  the  tenant,  who  was  the  defendant  in  exe- 
cution, or  against  one  claiming  under  that  tenant,  or  against 
a  mere  wrong  doer.  [Waddell  v.  Cook,  2  Hill's  N.  Y.  Rep. 
47;  Rains  V.  McNairy,  4  Humph,  R.  358.] 

L.  E.  Parsons,  for  the  defendants  in  error,  argued — 

1.  The  general  property  of  goods  levied  on  by  execution 
is  in  the  debtor.  The  special  property  is  in  the  officer  who 
levies.  There  is  no  intermediate  property.  [Dillenback  v. 
Jerome,  7  Cow.  294 ;  Barker  v.  Miller,  6  John.  196  ;  Gordon 
V.  Harper,  7  T.  Rep.  12 ;  Ludden  v.  Leavett,  9  Mass.  104 ; 
Warren  v.  Leland,  9  lb-  265  ;  Whitter.v.  Smith,  11  lb.  211 ; 
Waterman  v.  Robinson,  5  Ma§s..  303 ;  The  Commonwealth 
v.  Morse,  14  lb.  217.]  ' 

2.  The  declaration  of  Cox,.tlTat  he  owned  and  claimed  one 
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half  th€  property,  was  properly  excluded.     A  party  cannot 
be  permitted  to  make  evidence  for  himself  in  this  manner, 

3.  The  last  charge  given  by  the  court  was  a  full  protec- 
tion to  any  title  which  the  plaintiff  had  established. 

GOLDTHWAITE,  J.— 1.  With  reference  to  that  po'rtion 
of  the  deposition  excluded  by  the  court,  it  is  unnecessary  to 
say  more,  than  that  the  declarations  of  the  plaintiff  in  regard 
to  the  property,  made  after  the  trespass  complained  of,  in  our 
judgment,  were  not  admissible  as  part  of  the  res  gesta.  The 
circumstance,  that  the  plaintiff  became  the  bailee  of  the  she- 
riff, after  his  levy  on  the  property  as  belonging  to  Herndon, 
had  been  explained  by  the  plaintiff's  assertion  of  title  to  a 
moiety,  and  its  recognition  by  that  officer.  This  assertioi;i 
could  derive  no  additional  strength  from  the  continued  as- 
sertion, nor  was  any  fact  disclosed  to  weaken  the  former 
claim,  so  as  to  render  the  continued  assertion  a  part  of  any 
subsequent  transaction  in  relation  to  the  same  property.  His 
declaration  then,  at  the  time  of  the  sale,  stands  unconnected 
with  any  matter  then  transpiring,  as  entirely  as  it  would,  if 
the  sale  had  been  of  a  different  chattel.  There  is  no  error 
in  this  particular. 

2.  The  charge  that  the  official  act  of  the  sheriff,  in  not  sel- 
ling the  entire  property,  was  no  evidence  of  the  plaintiff's 
right,  we  understand  as  referring  to  what  took  place  at  the 
sale  day.  Certainly,  if  the  plaintiff '^  declarations  at  that 
time,  inducing  the  action  then  had,  are  not  admissible,  the 
concession  of  their  truth  by  the  officer,  was  not  a  circum- 
stance to  go  to  the  jury.  In  truth  these  matters  stand  on 
precisely  the  same  ground,  and  have  no  more  connection  with 
the  question  of  title,  than  would  the  plaintiff's  assertion,  and 
a  concession  of  it  by  a  third  person,  at  any  other  time  or 
place,  after  the  trespass.  The  test  of  their  inadmissibility  is, 
that  both  the  one  and  the  other  could  be  made,  or  induced 
to  suit  a  particular  emergency. 

•  3.  The  other  charge  on  which  the  case  seems  to  have 
been  decided,  assumes,  that  if  the  plaintiff  showed  no  other 
title  to  the  property  than  that  derived  from  its  deposit  in  his 
possession  by  the  sheriff  of  Benton,  that  the  action  could  not 
be  sustained — or  in  other  terms,  that  he  must,  under  such 
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circumstances  be  considered  as  the  mere  serva^jt  of  that  of- 
ficer,* and  that  the  suit  for  the  wrongful  taking  should  be  in 
his  name.  It  is  thus  argued  in  this  court,'  and  many  of  the 
cases  cited  from  Massachusetts  and  New  York  sustain  this 
precise  position.  We  infer  that  in  neither  of  those  States  is 
there  enactments  authorising  the  sheriff  tq  surrender  proper- 
ty levied  on,  to  the  defendant,  on  replevy  or  forthcoming 
bonds;  and  presume,  that  in  both,  this  officer  is  responsible, 
as  at  common  law,  for  the  custody  of  property  when  seized 
under  process.  That  the  officer  may  constitute  a  bailee  for 
property  when  seized,  is  not  an  open  question,  and  he  may 
lawfully  contract  with  the  bailee  to  keep  it  safeld,  pr  to  de- 
liver it;  either  at  a  fixed  period,  or  on  demand;  [Whitsett  v. 
Womack,  8  Ala.  Rep.  466.]  The  effect  of  a  statutory  re- 
plevy, or  rather  delivery  bond,  was  somewhat  considered  in 
Rives  V.  Wellborn,  6  Ala,  Rep.  45,  where  it  was  held  the 
giving  of  such  a  bond,  invested  the  surety  of  the  defendant 
in-  attachment  with  a  sufficient  title  to  authorize  a  claim 
when  the  same  property,  before  the  time  of  delivery,  was  af- 
terwards levied  on  by  a  subsequent  execution,  on  the  ground 
that  by  the  first  levy  the  property  was  placed  within  the  cus- 
tody of  the  law,  and  could  not  afterwards  be  levied  on.  My 
own  impression,  (and  I  speak  entirely  for  myself,}  has  been, 
ever  since  this  decision,  that  the  statutes  would  have  been 
better  carried  out  by  recognizing  the  validity  of  a  subsequent 
levy  by  the  same  sheriff,  or  a  succeeding  one,  and  holding 
that  to  be  a  discharge  of  the  delivery  bond  ;  which  I  under- 
stand to  be  the  effect  of  the  previous  decision  in  McRae  v. 
McLean,  3  Porter,  138.  However  this  may  be,  it  is  certain 
the  decision  in  Rives  v.  Wellborn,  goes  no  farther  than  the 
holding,  that  property  deliverd  on  the  statutory  delivery  or 
forthcoming  bond,  is,  notwithstanding,  in  custody  of  the  law; 
and  we  apprehend,  the  effect  of  any  other  bailment  must  be, 
that  the  sheriff  is  in  precisely  the  same  condition  with  respect 
to  the  defendant  in  execution  or  attachment,  and  other  sub- 
sequent attaching  ereditors,  as  he  would  be  if  no  bailment 
had  been  made.  We  say,  with  respect  to  the  defendant, 
whose  goods  are  seized,  and  other  subsequent  creditors,  be- 
cause we  do  not  well  see  how  a  sheriff  can  affect  their 
rights  by  a  bailment  to  a  stranger.     Yet,  as  between  himself 


JANUARY  TERM,  1847.    . _369 

^__ Cox  V.  Easley,  et  al. _^ 

and  his  bailee,  we  do  not  perceive  any  valid  reason  why  he 
may  not  bind  himself  not  to  call  for  the  re-delivery  until  the 
expiration  of  a  definite  period.  Such  a  bailment  was  ad- 
judged a  legal  one  in  Whitsett  v.  Womack,  before  cited ;  and 
it  is  now  said,  (and  so  nlany  of  the  cases  referred  to  by  me 
defendant,  hold,)  that  such  a  bailee  cannot  maintain  an  ac- 
tion in  his  own  name  against  a  wrong  doer,  but  that  the  ac- 
tion for  the  redress  of  an  injury  to  the  possession  of  the  bailee 
must  be  in  the  name  of  the  sheriff.  In  the  principal  case  cit- 
ed to  sustain  this  proposition,  and  where  all  the  others  are 
examined,  it  is  said,  the  defendant  in  execution  has  the  gen- 
eral property,  and  the  sheriff  only  a  special  property.  Hence 
it  is  inferred  there  is  no  intermediate  condition,  so  as  to  au- 
thorize the  sheriff's  bailee  to  sue.  [7  Cowen,  294.]  This 
seems  to  us  a  mistaken  view  of  the  subject,  for  can  it  be  said 
that  one  who  has  only  a  special  property  is  unable  to  bail 
the  thing  to  another  ?  It  does  not  admit  of  question,  we 
think,  that  the  sheriff  may  require  his  bailee  to  deliver  the 
thing  bailed  according  to  the  contract  and  that  he  is  under 
no  legal  obligation  to  pursue  one  who  takes  the  property 
from  the  bailee,  unless  this  obligation  arises  out  of  the  terms 
of  the  contract.  If  then  he  pursues  his  bailee  to  a  recovery, 
can  it  be  said  the  bailee  is  without  remedy  ?  We  are  free  to 
admit,  that  the  custody  of  a  mere  servant  will  not  enable 
him  to  maintain  a  suit,  but  this  rests  upon  the  circumstance, 
that  he,  as  a  servant,  is  not  responsible  to  his  master  ;  but 
on  principle  it  would  seem,  that  whenever  there  is  a  liability 
to  the  bailor,  the  bailee  is  entitled  to  his  action  against  the 
wrong  doer.  This  principle  governs  the  decision  of  this 
court  in  Hare  v.  Fuller,  7  Ala.  Rep.  717,  and  is  fully  recog- 
nized by  the  text  writers.  See  also,  Bac.  Ab.  Trespass  C; 
1  N.  H.  Rep.  289;  2  lb.  56  ;  3  Conn.  160. 

Having  come  to  the  result  that  a  bailee  is  authorized  tjo 
bring  trespass  for  an  injury  to  the  possession,  whenever  he  is 
amenable  himself  to  the  bailor,  it  remains  to  consider  if  such 
is  the  position  of  this  plaintiff  in  regard  to  the  sheriff.  That 
it  is,  seems  clear  from  the  fact,  that  his  liability  was  not  only 
47 
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conceded,  but  provided  for  by  the  deposit  of  money,  which 
would  have  been  forfeited  if  the  property  was  not  returned. 
This  view  shows  the  error  of  the  charge  we  are  considering, 
and  its  effect  must  be  a  reversal  of  the  judgment. 
Judgment  reversed  and  cause  remanded. 


PEARSON  v.  HOWE. 

» 

1.  The  refusal  of  the  primary  court,  to  permit  a  party  to  prove  the  content* 
of  certain  advertisements  and  haid  bills,  presents  ho  question,  unless  it  is 
shown  what  their  contents  were. 

2.  An  innocent  holder  for  value  of  an  acceptance,  improperly  made  by  a 
member  of  a  firm,  by  his  indorsement  of  the  bill,  transfers  all  his  rights  to 
his  indorsee,  who  will  not  therefore  be  required  to  show  when  he  acquired 
the  bill,  or  that  he  gave  value  for  it 

Error  to  the  Circuit  Court  of  Pickens. 

Assumpsit  by  the  defendant  in  error,  as  indorsee,  against 
the  plaintiff  as  acceptor  of  a  bill  of  exchange. 

Upon  the  trial,  the  plaintiff  produced  the  bill  described  in 
the  declaration,  accepted  by  Child,  Hibler  &  Pearson,  and 
proved,  that  the  latter  was  a  member  of  the  firm,  doing  busi- 
ness in  Mobile  as  commission  merchants,  at  the  time  of  the 
acceptance,  and  that  some  commission  merchants  were  there 
in  the  habit  of  accepting  bills  for  their  customers. 

The  defendant  then  introduced  William  Cfistles  as  a  wit- 
ness, and  proved  by  him,  that  he  drew  the  bill,  and  obtained 
tfie  acceptance  under  the  following  circumstances :  Child 
being  indebted  to  witness,  the  latter  went  to  Mobile  to  obtain 
payment,  when  Child  offered  to  give  him  the  acceptance  of 
the  firm  for  any  goods  he  might  wish  to  buy  in  Mobile.  Wit- 
ness bought  &  lot  of  groceries  of  one  Field,  in  whose  favor  a 
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bill  was  drawn  by  witness,  the  acceptance  obtained  by  him, 
and  delivered  to  Field,  who  had  no  knowledge  of  the  £ir- 
rangenient  between  witness  and  Child.  Witness  was  not  a 
customer  of  Child,  Hibler  &  Pearson,  and  had  no  funds  in 
their  hands.  Field  resided  in  Mobile,  a  short  distance  from 
the  house  of  Child,  Hibler  &-  Pearson,  who  were  cotton 
commission  merchants. 

Defendant  produced  a  witness,  and  proposed  to  prove  by 
him,  that  he  had  seen  an  advertisement  in  the  newspapers, 
and  in  handbills,  published  by  Child,  Hibler  &  Pearson  in 
Mobile,  at  the  time  they  formed  their  partnership  in  1838,  or 
1839,  and  proposed  to  prove  by  him  the  contents  of  the  ad- 
vertisement, which  .being  objected  to,  was  rejected  by  the 
court,  and  the  defendant  excepted. 

Upon  these  facts  the  court  charged  the  jury,  that  if  from 
the  testimony  they  believed,  it  was  customary  for  commission 
merchants  to  accept  bills  of  exchange  for  their  customers, 
they  might  infer  that  Child  had  authority  to  accept  this  bill, 
in  the  name  of  his  firm. 

The  defendant  moved  the  court  to  charge,  that  a  co-part- 
nership whose  general  leading  business,  was  receiving  and 
selling  cotton  on  commission,  was  not  such  a  partnership  as 
would  authorize  them  to  infer  that  the  individual  members 
of  the  firm  had  authority  to  accept  bills  in  the  firm  natne ; 
which  the  court  refused  to  give,  anc^ further  charged,  that 
they  might  infer  from  the  blaijk  indorsement,  that  it  came  to 
the  plaintiff 's  hands  before  maturity^  and  that  if  such  was  the 
fact,  and  he  was  an  innocent  holder  without  notice,  they 
must  find  for  him. 

The  defendant  then  asked  the  court  to  charge,  that  if  the 
jury  believed  Child  had  no  authority  to  bind  the  defendant 
by  his  acceptance,  and  he  had  not  since  assented  to  it,  then 
the  plaintiff,  though  an  innocent  holder,  could  not  recover, 
and  was  in  no  better  condition  than  Field  would  be  in,  if  he 
were  suing  ;  which  the  court  refused.  To  all  which  the  de- 
fendant excepted,  and  now  assigns  as  error. 

Peck  &,  Clark,  for  the  plaintiff  in  error : 
1.  The  evidence  offered  to  prove  the  advertisements  in  the 
newspapers,  and  in  the  handbills  published  by  Child,  Hibler 
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(^  Pearson  in  the  city  of  Mobile,  should  have  been  admitted  ; 
and  if  the  defendant  below  had  failed  by  other  evidence  to 
bring  the  knowledge  of  the  said  advertisements  to  the  plain- 
tiff'below,  it  would  then  have  been  competent  for  the  court, 
either  to  have  excluded  it  from^the  jury,  or  charged  them  to 
disregard  it.  [Driver  v.  Spence,  1  Ala.  N.  S.  540 ;  Smith  v. 
Armstead,  7  Id.  N.  S.  698.]  - 

2.  The  first  charge  given  by  the  court  to  the  jury,  is 
is  wholly  unauthorized  by  the  evidence.  The  evidence  is, 
that  the  firm  of  Child,  Hiblcr  &  Pearson  was  then  doing  bu- 
siness as  commission  merchants  in  Mobile,  and  that  some 
commission  merchants  in  Mobile,  were  then  in  the  habit  of 
accepting  bills  for  their  customers.  This  evidence  most 
clearly  did  not  even  tend  to  prove  a  custom.  [Langford  v. 
Cummings&  Cooper,  4  Ala.  N.  S.  46-49.] 

3L  The  acceptance  in  this  case  being  clearly  proved  to 
have  been  made  by  Child  in  fraud  of  his  co-partners,  the 
holder  was  bound  to  show  that  he  had  given  value  for  the 
bill.  [Chittyon  Bills,  6  Am.  fm.  6  Lon.  ed.  31,  and  note  c, 
and  the  cases  there  cited.] 

4.  The  mere  fact  that  a  bill  of  exchange  is  indorsed  in 
blank,  is  no  evidence  from  which  a  jury  may  infer  that  it 
came  from  the  plaintiff's  hands  before  its  maturity.  The 
court  therefore  erred  in  charging  the  jury  that  it  was  a  fact 
from  which  such  ai^ inference  might  be  drawn  ;  and  the 
more  so,  because,  a  bill  transferred  after  it  is  due,  carries  a 
presumption  of  fraud.  [Chitty  dh  Bills,  ed.  above  named, 
127,  and  the  cases  cited ;  Story  on  Bills,  §  220.] 

5.  The  court  erred  in  refusing  to  charge  the  jury  that  a  co- 
partnership whose  general  business  was  that  of  receiving  cot- 
ton and  selling  the  same  for  its  customers  on  comniission, 
was  not  such  a  co-partnership  as  would  authorize  thepi  to 
infer  from  its  character,  that  the  individual  members  had  au- 
.thority  to  accept  bills  in  the  firm  name.  The  rule  is  other- 
wise where  the  co-partnership  is  a  general  one.  [Chitty  on 
Bills,  35,  note  n.] 

J.  B.  Clark,  contra. 

1^  The  bill  of  exceptions  not  disclosing  the  contents  of 
thfe  advertisements  refused  in  evidence,  this  court  cannot  say 
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whether  the  refusal  to  admit  them  was  erroneous  or  not.     [1 
Ala.  R.  N.  S.  517,521;  7  lb.' 20,  29.] 

2.  The  law  in  regard  to  the  rights  and  liabilities  of  the 
partners  of  a  firm  in  the  cotton  commission  business  in  Mo- 
bile, is  the  same  as  in  any  other  partnership.  [6- Ala.  R.  92;. 
Story  on  Partnership,  106,  107,  <§>  74,  75.] 

3.  It  was  not  incumbent  on  the  plaintiff  in  the  court  below 
to  show  that  the  acceptance  was  for  a  partnership  transac- 
tion. The  law  will  intend  that  it  was  made  on  account  of 
the  partnership ;  and  if  it  was  not,  but  was  made  for  the  indi- 
vidual debt  of  the  member  of  the  firm  who  made'it,  and  that 
with  the  knowledge  of  Field  the  payee,  this  ought  to  have 
been  shown  in  defence  by  the  plaintiff  in  error.  [7  Ala. 
R.  20,  27;  2  Afa.  503,  512;  6  Ala.  R.  92,  94;  11  T.  R.  544, 
546-7,  marg.;  7  East,  210;  SVesey;  542;  Chit,  on  Bills,  8 
Am.  fm.  8  Lon.  ed.  46,  note  z.] 

4.  The  presumption  of  law  is  that  the  bill  was  endorsed 
before  maturity.     [8  Wend.  R.  600.] 

5.  It  being  shown  by  the  evidence  that  Field  the  payee 
was  no  party  to  the  fraud,  his  subsequent  knowledge  of  its 
existence  would  not  invalidate  the  bill  in  his  hands.  [7  East, 
210.] 

^.  If  the  bill  was  taken  bona  fide  by  Field,  his  right  to  put 
ij;  in  circulation  was  complete,  and  by  indorsmg  it  he  trans- 
ferred to  his  indorsee  a  valid  title.  Therefore,  there  was  no 
reason  why  the  indorsee,  to  enable  him  to  recover,  should 
show  he  gave- value  for  the  bill. 

7.  The  plaintiff  in  error  not  having  sustained  any  injury 
by  the  charges  given  or  those  refused  to  be  given  by  the 
court,  this  court  will  not  reversfe  even  should  the  charge  giv- 
en on  the  refusal  to  charge  be  inlproper.  [9  Porter,  403 ;  8 
Ala.  R.  607;  lb.  889.] 

ORMOND,  J. — The  point  attempted  to  be  raised,  upon 
the  refusal  of  the  court  to  permit  the  contents  of  certain  ad- 
vertisements and  handbills  to  be  proved,  is  not  presented  in 
such  a  manner,  that  the  action  of  the  primary  court  can  be 
here  reviewed.  It  is  not  stated  what  the  advertisements  and 
handbills  contained,  and  without  a  knowledge  of  this  fact,  it 
is  manifest  it  cannot  be  known  whether  the  court  acted  cor- 
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rectly  or  not  in  rejecting  them.  For  any  thing  shown  in  the 
bill  of  exceptions,  the  action  of  the  court  may  have  been 
strictly  correct ;  we  certainly  cannot  be  expected  to  presume 
that  it  is  not.  • 

The  admission  of  the  testimony  to  prove  a  custom  in  Mo- 
bile, that  commission  merchants  were  in  the  habit  of  accept- 
ing bills  for  their  customers,  may  have  been  insufficient  to 
prove  a  custom;  but  this,  if  an  error,  could  not  possibly  pre- 
judice the  defendant,  as  such  a  power  was  inferrible  as  mat- 
ter of  law,  fi-om  the  nature  of  the  partnership,  as  Wcis  held  in 
reference  to  this  firm  in  Hibler  &  Pearson  v.  De  Forrest, 
Morris  >^'  Wilkins,  6  Ala.  92. 

When  suspicion  is  cast  upon  a  mercantile  security,  by 
proof  that  it  was  made  without  consideration,  or  has  been 
fraudulently  or  improperly  put  into  circulation,  the  holder, 
before  he  can  recover,  must  prove  that  he  gave  value  for  it, 
and  acquired  it  before  it  was  dishonored.  [Marston  v.  For- 
ward, 5  Ala.  R.  347; "  Thompson  v.  Armstrong,  7  Ala.  256  ; 
Heath  V.  Sanson!  ^'  Evans,  2  Barn.  &  Al.  291.]  That  proof 
is  very  satisfactorily  made  in  this  cause,  as  it  is  shown  to 
have  been  an  arrangement  between  the  drawee,  and  Child, 
one  of  the  firm,  to  pay  the  private  debt  of  Child  with  the 
efiects  of  the  firm  in  which  he  was  a  partner,  without  the 
knowledge  or  consent'  of  his  co-partners.  But  it  is  equally 
certain  from  the  proof,  that  Field  furnished  his  goods  upon 
the  faith  of  this  acceptance,  and  without  any  knowledge  of 
the^improper  conduct  of  Child,  or  of  any  fact  calculated  to 
put  him  on  inquiry  as  to  the  character  of  the  acceptance.  He 
is  therefore  an  innocent  holder  for  value,  and  it  results  neces- 
sarily, that  he  imparted  all  his  rights  to  the  plaintiff,  by  his 
endorsement  of  the  note  to  him.  It  is  therefore  unimportant 
to  inquire  in  this  case,  as  to  the  presumption  from  a  blank 
indorsement,  of  the  time  when  it  was  made. 

This  is  decisive  of  the  entire  case,  and  although  some  of 
the  charges  of  the  court  may  not  be  critically  accurate,  the 
defendant  was  not  prejudiced  thereby,  as  the  court  would 
have  been  justified  in  telling  the  jury,  that  upon  the  defend- 
juit's  evidence,  in  connection  with  the  note  and  indorsement, 
the  plaintifi"  was  entitled  to  recover. 

Let  the  judgmenft  be  affirmed. 
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MARTIN  V.  EVERETT. 

1.  If  an  overseer  so  acts  in  the  business  of  his  employer  as  to  authorize  hia 
dismissal,  yet  if  the  employer,  with  a  knowledge  of  the  fact,  overlooks  the 
impropriety,  and  retains  the  overseer  in  his  service  for  months,  he  cannot 
then  make  such  misconduct  an  excuse  for  dischargmg  him,  in  the  absence 
of  a  cause  subsequently  occurring, 

2.  Where  an  overseer  employed  by  the  year,  is  discharged  before  the  termi- 
nation of  that  period,  without  a  sufficient  excuse  tlierefor,  he  may  imme- 
diately institute  his  action  for  a  breach  of  the  contract,  and  recover  not  on- 
ly the  damages  which  then  shall  have  accrued,  but  such  as  shall  have  de- 
veloped themselves  up  to  the  time  of  the  trial. 

Writ  of  Error  to  the  Circuit  Court  of  Perry. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defend- 
ant in  error.  The  cause  was  tried  by  a  jury,  who  returned 
a  verdict  for  the  plaintiff,  on  which  judgment  was  rendered. 
From  a  bill  of  exceptions  sealed  at  the  instance  of  the  de- 
fendant, it  appears  that  evidence  was  adduced  tending  to 
prove  that  the  defendant  employed  the  plaintiff  as  an  over- 
seer for  twelve  months,  from  the  1st  day  of  February,  1845, 
at  $25  per  month,  or  $300  per  year  ;  but  other  testimony 
was  offered,  showing  that  the  defendant  hired  the  plaintiff 
by  the  month,  at  $25,  and  that  the  latter  entered  upon  the 
service  of  the  defendant,  and  so  continued  up  tcf'Oth  of  Sep- 
tember, 1845,  when  the  defendant  discharged  him  for  being 
absent  from  his  plantation  on  business,  and  refused  to  allow 
him  to  continue  his  employment. 

Defendant  introduced  proof  showing  that  the  plaintiff  had 
treated  one  of  his  slaves  cruelly,  in  April  or  May,  preceding 
his  dismissal,  and  that  a  short  time  previous  to  the  9th  of 
September,  he  absented  himself  for  a  day  or  two  from  de- 
fendant's business  without  in  his  consent. 

Plaintiff  proved,  that  if  he  had  maltreated  the  defendant's 
slave,  the  defendant  had  waived  all  objection  he  may  have 
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had  to  him  for  that  cause ;  and  further,  that  he  had  not  aban- 
doned, or  unduly  neglected  the  defendant's  business. 

The  court  charged  the  jury,  that  if  the  contract  was.  that 
the  plaintiff  should  serve  the  defendant  by  the  month,  at 
$25,  then  the  plaintiff  was  entitled  to  recover  at  that  rate  for 
the  time  he  served.  But  if  he  was  to  serve  the  defendant 
one  year  for  $300,  then  the  plaintiff  could  not  recover  on 
such  a  contract  in'  this  action — the  same  being  instituted 
within  the  year.  ■ 

Whether  the  contract  was  entire  or  not,  if  the  plaintiff 
served  the  defendant  according  to  his  undertaking,  until  the 
9th  of  September,  1 845,  and  was  then  discharged  without 
any  fault  on  his  part,  then  he  was  entitled  to  recover  the  va- 
lue of  his  services  for  the  time  he  served. 

The  defendant's  counsel  prayed  the  court  to  charge  the 
jury,  that  if  the  contract  was  entire  for  services  as  an  over- 
seer for  one  year,  commencing  on  the  1st  February,  1845," at 
the  price  of  $300  a  year,  then  this  action  was  prematurely 
commenced  on  the  22d  September,  1845,  and  the  plaintiff 
could  not  recover,  although  he  was  discharged  without  a 
cause  at  the  time  shown  by  the  proof.  This  charge  was  re- 
fused. 

Further,  if  the  plairitiff,  in  May,  1845,  treated  the  defend- 
ant's slave  cruelly,  the  jury  might,  from  all  the  evidence 
consider  whether  thfe  defendant  waived  his  objection  on  that 
ground,  or  whether  that  act  of  cruelty  was  so  connected  with 
other  objections  reaching  down  to  the  9th  September,  1845, 
as  to  justif]j  the  plaintiff's  discharge.  This  was  in  like 
manner  refused ;  and  the  jury  were  charged,  that  if  the  plain- 
tiff inflicted  cruel  punishment  on  the  defendant's  slave,  and 
the  latter  afterwards  continued  him  for  months  in  his  em- 
ployment, he  thereby  waived  all  right  to  discharge  him  for 
that  cause. 

A.  Graham,  (of  Perry,)  for  the  plaintiff  in  error,  contend- 
ed, that  the  contract  was  entire  for  a  year,  and  if  the  overseer 
was  discharged  without  a  cause;  he  could  not  maintain  an 
action  before  the  end  of  the  year,  and  the  objection  that  the 
suit  was  prematurely  brought  is  available  under  the  general 
issue.     [1  Stew.  R.  29 ;  4  Ala.  Rep.  336  ;  9  Id.  754.]   Davis 
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V.  Ayres,  9  Ala.  Rep.  292,  does  not  oppose  this  view.     The- 
charge  in  respect  to  the  effect  of  the  cruel  treatment  of  the 
defendant's  slave,  withdraws  from  the  jury  the  consideration 
of  a  fact.     [9  Ala.  Rep.  108.] 


I.  W.  Garrott,  for  the  defendant  in  error.  Conceding 
the  entirety  of  the  contract,  and  yet  the  plaintiff  was  enti- 
tled to  sue  immediately  his  service  was  terminated,  if  the 
discharge  was  without  a  cause.  [8  Porter's  Rep.  253.]  As 
for  the  cruel  treatment  of  the  slave,  if  it  ever  occurred,  the 
subsequent  acceptance  of  the  plaintiff 's  services  was  an  im- 
plied waiver  of  all  objection  for  that  cause.  [9  Ala.  Rep. 
106.]  The  action  was  certainly  maintainable  as  soon  as  the 
plaintiff  was  dismissed,  if  his  dismissal  was  causeless — not 
perhaps  for  wages,  if  the  employment  was  for  a  year,  but  for 
a  breach  of  contract.     [9  Ala.  Rep.  292.] 

COLLIER,  C.  J. — Conceding  that  the  evidence  may  have 
shown  some  neglect  of  duty,  on  the  part  of  the  plaintiff,  af- 
ter the  maltreatment  of  the  slave  in  April  or  May,  and  pre- 
vious to  the  neglect  which  induced  his  dismissal  in  Septem- 
ber, yet  if  the  defendant  overlooked  that  outrage,  "and  still 
continued  the  plaintiff  in  his  employment,  he  could  not  justi- 
fy his  action,  some  four  months  afterwards  upon  that  ground. 
In  Roberts  v.  Brownrigg,  9  Ala.  Rep.  106,  we  said,  that 
drunkenness  would  authorize  an  employer  to  dismiss  his 
overseer,  but  that  a  single  act  of  intemperance  would  be  con- 
sidered as  forgiven,  if  he  was  afterwards  permitted  to  remain 
on  the  plantation.  "  It  could  not  be  tolerated  that  the  em- 
ployer should  pass  over  such,  such  an  offence^  until  such  pe- 
riod as  suited  his  convenience,  and  then  give  this  as  a  rea- 
son for  putting  an  end  to  the  contract.  The  injustice  of  this 
will  be  apparent,  whpn  it  is  considered  that  if  the  overseer  is 
rightfully  dismissed,  he  forfeits  all  right  to  the  wages  which 
have  accrued  at  the  time  of  his  dismissal,  when  tlie  contract, 
as  in  this  case,  is  entire.  The  obligations  of  good  faith  re- 
quire that  the  employer  should  act  promptly,  when  any  just 
cause  exists  for  putting  an  end  to  the  contract."  In  the  case 
at  bar,  but  a  single  act  of  cruelty  was  proved  or  pretended, 
and  between  this  and  the  neglect  which  caused  the  dismis- 
48 
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sat  of  the  plaintiff,  there  does  not  appear  to  have  be^n  any 
connection — in  fact  no  particular  objectionable  act,  or  omis- 
sion of  duty  is  shown  to  have  occurred  during  the  interven- 
ing period. 

The  court  very  properly  referred  to  the  jury  the  question 
whether  the  contract  of  the  plaintiff  was  to  serve  the  defend- 
ant for  an  entire  year,  or  whether  it  was  for  service  by  the 
month.  .  If  it  was  the  latter,  then  they  were  informed  that 
he  was  entitled  to  recover  wages,  at  the  price  stipulated,  up 
to  the  period  of  his  dismissal.  Thus  far  the  plaintiff  in  error 
does  not  controvert  the  ruling  of  the  circuit  court.  But  he 
insists  that  the  jury  should  have  been  charged,  that  although 
the  plaintiff  was  discharged  without  sufficient  cause,  yet  if 
the  time  for  which  his  services  were  to  continue',  had  not  ex- 
pired, the  action  was  commenced  prematurely,  and  he  was 
not  entitled  to  recover. 

In  Davis  v.  Ayres,  9  Ala.  Rep,  292,  we  held  upon  full  con- 
sideration, that  where  a  party  stipulated  with  another  to  pay 
him  fifty  dollars  per  month,  for  four  months,  for  his  services 
as  a  clerk  in  a  store,  and  then  refuses  to  allow  the  services  to 
be  performed,  without  a  sufficient  cause,  the  party  engaged 
as  a  clerk,  may  immediately  commence  an  action  against  his 
jemployer,  and  recover  not  only  the  damages  sustained  by  the 
breach  of  contract,  at  the  time  the  suit  was  brought,  but  such 
is  may  be  developed  up  to  the  trial.  The  declaration  in  the 
case  before  us  contams  several  counts,  at  least  one  of  which 
alledges  the  breach  of  contract  according  to  the  proof ;  and 
the  case  cited  is  therefore  decisive  in  favor  of  the  plaintiff's 
right  to  sue  before  the  end  of  the  year,  if  he  was  causelessly 
dismissed.  Whether,  if  the  plaintiff  had  declared  alone  for 
the  wages  agreed  upon,  as  if  he  had  performed,  or  been  wil- 
ling to  perform  his  contract,  he  should  not  have  awaited  the 
expiration  of  the  year  before  instituting  his  suit,^  is  a  question 
which  need  not  be  considered. 

It  follows  that  the  errors  insisted  on  are  not  available. 
.The  judgment  is  consequeintly  affirmed. 


JANUARY  TERM,  1847. 3/9 

Bowen  v.  ^nell,  use,  &c. 

■  .i  '.■>■     ('■'■;-■,:■•   :•  I'.i'r, 
:■■•■>-.■        ^     »rj    ,.       -,.,,T,J} 

BOWEN  V.  SNELL,  dse,  &c. 

1.  Where  the  plea  asserts  the  interest  in  a  suit  is  in  a  stranger  to  the  recorij 
and  sets  up  a  set  oif  against  him,  his  declarations  that  the  interest  still 
continues,  and  that  the  debt  was  put  in  the  hands  of  the  plaintiff  of  re- 
cord, to  get  it  beyond  the  reach  of  creditors,  are  admissible,  though  made 
during  the  pendency  of  the  suit,  it  being  shown  by  other  evidence,  that  he 
is  the  party  in  interest. 

2.  Notwithstanding  a  set  off  may  be  asserted  against  the  actual  party  in  in- 
terest, yet  it  is  necessary  to  show  against  that  party  a  cause  of  action  for 
what  the  defendant  could  sue  him  in  his  own  name. 

Writ  of  Error  to  the  County  Court  of  Butler. 

•  Assumpsit  in  the  name  of  Snell,  for  the  use  of  Watkins 
Salter.  The  defendant  pleaded — 1.  Non  assumpsit ;  and  2. 
A  special  plea;  asserting  the  actual  ownership  and  interest  in 
the  note  sued  on  to  be  in  John  G.  Salter,  and  alledging  his 
indebtedness  to  the  defendant,  by  means  of  a  note  made  to 
Caley  and  Stewart,  arid  by  them  indorsed.  At  the  trial,  the 
defendant  produced  a  witness,  who  testified  he  had  formerly 
owned  the  note  sued  on,  but  had  traded  it  to  John  G.  Salter, 
for  a  slave-  owned  by  him.  Watkins  Salter,  the  beneficial 
plaintiff  on  the  record,  was  not  present  when  the  trade  was 
made,  and  had  nothing  to  do  with  it.  When  John  G.  Salter 
received  the  note,  he  wrote  on  the  back,  "  transferred  to  Wat- 
kins Salter,  March  12,  1844,"  and  asked  the  witness  to  sign 
it,  saying,  this  is  for  Watkins  Salter,  and  said  nothing  more. 
Witness  signed  the  transfer,  and  a  few  days  afterwards  saw 
Watkins  Salter,  whom  he  told  what  had  been  done.  Wat- 
kins Salter  replied,  he  could  not  see  what  the  motive  of  John 
G.  Salter  was,  in  causing  the  transfer  to  be  made  to  him — 
that  John  G.  Salter  was  indebted  to  him,  but  not  to  the  a- 
amount  of  the  note. 

The  defendant  then  put  in  evidence  the  note  and  indorse- 
ment described  in  his  plea  of  set  off,  and  proved  the  several 
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signatures,  as  well  as  the  delivery  of  the  note  to  him,  some 
three  years  before  the  commencement  of  this  suit.  The  evi- 
dence in  the  cause  showed,  Watkins  Salter  was  in  possession 
of  the  note,  as  early  as  May  or  June,  1844,  but  there  was  no 
evidence  how  it  came  to  his  possession,  or  that  he  had  paid 
John  G.  Salter  any  thing  for  it.  Suit  was  commenced  the 
6th  June,  1844,  and  the  note  sued  on  docs  not  appear  to  be 
indorsed  by  Snell,  the  nominal  plaintiff,  and  is  dated  13th 
March,  1843,  payable  on  the  1st  March,  1844. 

The  defendant  then  proposed  to  prove  by  another  witness, 
that  John  G.  Salter  told  him,  the  note  sued  on  was  his  pro- 
perty, and  that  he  had  placed  it  in  Watkins  Salter's  hands 
to  get  it  beyond  the  reach  of  his  creditors.  The  testimony 
was  objected  to  by  the  plaintiff,  and  ruled  out  by  the  court. 

The  defendant  proposed  to  prove  by  another  witness,  that 
after  the  suit  in  this  cause  was  commenced,  John  G.  Salter 
said  to  him,  the  note  in  suit  wa§  his  property,  and  the  judg- 
ment, when  obtained,  would  belong  to  him.  This  testimo- 
ny was  also  objected  to,  and  ruled  out  by  the  court. 

The  defendant  excepted  to  these  rulings  of  the  court,  and 
they  are  now  assigned  as  error. 

Judge,  for  the  plaintiff  in  error,  insisted,  the  cause  was 
covered  by  the  previous  decision"  of  Bo  wen  v.  Snell,  9 
Ala.  Rep.  481.  He  conceded  the  mere  declarations  of  the 
interested  party  would  not  be  sufficient  to  establish  the  in- 
terest, but  that  being  established  by  other  proof,  the  decla- 
rations afterwards  made  are  admissible. 

Watts,  contra,  argued — 

1.  The  declarations  of  John  G.  Salter,  were  not  admissi- 
ble to  prove  ownership  in  the  note,  as  they  were  made  after 
parting  with  its  possession.  [Butler  v.  Damon,  15  Mass.  2^3; 
Baker  v.  Briggs,  8  Pick.  122 ;  Osgood  v.  Manhattan  Co.  3 
Cowen,  612;  Copeland  v.  Clark,  2  Ala.  Rep.  388;  Borland 
V.  Mayo,  8  110 ;  Oden  v.  Rippeto,  4  lb.  68 ;  Head  v.  Shaver, 
9  lb.  791 ;  Reichart  v.  Costater,  5  Binney,  109 ;  Greenl.  on 
Ev.  203,  223.] 
.     2.  He  submitted  whether  the  court  would  not  review  the 


JANUARY  TERM,  1847. 381 

'  Bowen  v.  Sriell,  use,  &C. 

former  decision,  made  when  the  cause  was  here  at  another 
term,  for  the  reason  that  several  decisions  seem  to  conflict 
with  the  opinion  then  delivered.  [Bell  v.  Horton,  1  Ala.  R. 
413 ;  Gary  v.  James,  7  lb.  640.] 

GOLDTHWAITE,  J.— 1.  On  the  first  examination  of 
this  record,  we  fell  into  the  mistake  of  supposing  thecom-t 
below  rejected  the  entire  evidence  of  the  defendant,  when  it 
seems  the  fact  is,  that  nothing  was  rejected  except  the  testi- 
mony of  witnesses  speaking  to  the  admissions  of  John  G. 
Salter,  after  the  institution  of  the  suit.  It  is  not  entirely 
certain,  that  in  reviewing  the  cause  on  this  assumption,  we 
may  not  run  counter  to  the  truth  of  the  case,  but  we  think 
the  fair  construction  of  the  bill  of  exceptions  is,  that  nothing 
more  was  excluded  from  the  jury  than  what  the  defendant 
proposed  to  show  by  the  last  two  witnesses  examined.  We 
are  then  required  to  ascertain  whether,  under  the  circumstan- 
ces in  proof,  the  declarations  of  John  G.  Salter,  made  after 
the  institution  of  the  suit  were  competent.  If  this  individu- 
al was  a  mere  stranger  to  the  suit,  we  presume  no  one  would 
insist  his  declarations  were  good  for  any  purpose ;  but  in  the 
case  there  was  direct  proof  that  he  was  the  party  really  in- 
terested in  the  suit,  and  there  was  none  whatever  of  any  in- 
terest in  the  usee  introduced  by  the  writ.  The  general  rule 
on  this  subject  is  thus  stated,  by  a  very  exact  writer  on  evi- 
dence :  "  The  law  in  regard  to  this  source  of  evidence  looks 
chiefly  to  the  real  parties  in  interest,  and  gives  to  their  ad- 
missions the  same  weight  as  though  they  were  parties  on 
the  record.  Thus  the  admissions  of  the  cestui  que  trust  of  a 
bond  ,•  .those  of  the  persons  interested  in  a  policy  of  insurance 
effected  in  another's  name  for  their  benefit ;  those  of  all  the 
ship  owners  in  an  action  by  the  master  for  freight ;  those  of 
the  indemnifying  creditor  in  an  action  against  the  sheriff",  &c. 
&c.,  are  all  receivable  against  the  party  making  them.  And 
in  general,  the  admissions  of  any  party  represented  by  an- 
other, are  receivable  in  evidence  against  the  representative." 
The  only  limitation  stated  by  the  author  is,  that  the  admis- 
sions must  have  been  made  during  the  continuance  of  the 
interiest.     [Greenl.  Ev.  <§,  180.]     The  difficulty  here,  how- 
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ever,  iB  not  in  ascertaining  the  rule,  but  in  its  application  to 
the  particular  case.  We  do  not  well  see  of  what  value  th^ 
admission  that  the  note  was  placed  in  the  hands  of  the  usee 
to  get  it  beyond  the  reach  of  creditors,  could  be  to  the  defend- 
ant, unless  it  was  to  weaken  whatever  impression  had  been 
made  by  the  statement  of  Watkins  Salter,  tliat  John  Q.  was 
indebted  to  him,  when  supposing  a  motive  for  his  conduct  in 
the  .transaction.  •  An  impression  of  this  fact  on  the  jury  might 
not  be  without  weight,  and  we  are  not  prepared  to  say  it  was 
not  proper  to  remove  it,  by  showing  the  declarations  of  John 
G.  Salter,  subseqi^ent  to  the  suit,  that  he  intended  to  make  a 
different  disposition  of  the  money.  The  only  case  to  which 
our  attention  has  been  directed,  in  which  the  precise  ques- 
tion seems  to  have  been  raised,  is,  Reichart  v.  Costator,  5  Bin- 
ney,  109.  There,  the  declarations  of  the  grantor,  made  after 
the  deed,  that  it  was  done  only  OfS  a  sham,  so  that  the  people 
should  not  come  at  the  land,  was  offered  against  the  grantee. 
The  court  held  this  declaration  was  improperly  admitted,  as 
no  preliminary  evidence  of  fraud  was  given.  One  of  the 
judges  declines  to  express  any  ^opinion  how  far  evidence  of 
fraud  would  let  in  the  deiclaration,  but  another  asserts  with 
such  a  predicate  it  would  be  admissible.  In  this  case  \ve  ap- 
prehend the  inference,  from  the  evidence  before  the  jury,  is^ 
that  one  of  the  parties  attempted  a  fraudulent  transfer  of  the 
nt  e  in  suit,  and  in  this  was  aided  by  the  other.  Now  we 
can  perceive  no  sound  reason  against  the  admission  of  these 
declarations,  except  the  use  which  might  be  made  of  them 
if  the  evidence  of  a  trust  in  Watkins  Salter  was  defective. 
In  principle,  they  rest  on  the  general  rule  above  quoted  from 
Mr.  Greenleaf,  and  all  evidence  under  this  rule  is  liable  to 
precisely  the  same  objection,  that  is,  of  being  of  no  value 
whatever,  if  the  preliminary  proof  of  interest  is  either  unsat- 
isfactory or  disproved.  There  can  be  no  question  that  the 
admission  of  the  party  in  interest,  of  a  substantial  defence, 
or  as  in  this  case,  of  a  set  off,  is  competent  evidence  but  its 
effect  on  the  action  depends  on  the  jury's  being  satisfied  that 
the  interest  is  as  asserted.  The  cases  cited  with  respect  to 
the  rejection  of  admissions  by  nominal  parties,  have  but  are- 
mote  bearing  on  this  case,  as  we  apprehend  they  are  entirely 
within  the  principle  of  the  rule  as  soon  as  their  nominal  in- 
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terest  is  shown  to '  be  a  real  one.  See  Brown  v.  Foster,  4 
Ala.  R.  282 ;  Copeland  v.  Clark,  2  lb.  388 ;  Head  v.  Shaver, 
9  lb.  791 ;  Chisholra  v.  Newton,  1  lb.  371.       * 

The  circumstance  that  all  defences  made  out  by  evidence 
of  such  admissions  rest. upon  the  determination  of  a  previous 
question  by  the  jury,  does  not  touch  their  competency,  though 
it  in  all  cases  imposes  upon  the  court  the  duty  to  charge, 
when  requested,  that  the  entire  effect  they  should  have,  de- 
pends on  the  other  fact,  that  the  interest  is  ascertained.  On 
the  whole,  we  think  the  evidence  was  competent,  and  there- 
fore was  improperly  rejected.    . 

2.  On  the  other  point  in  the  cause,  we  deem  it  only  ne- 
cessary to  say,  that  we  remain  satisfied  with  our  former  de- 
cision in  this  case.  [See  9  Ala.  Rep.  481. J  We  do  not  there, 
as  the  counsel  supposes,  depart  from  the  principle  settled  in 
Bell  V.  Horton,  1  Ala.  Rep.  413;  Gary  v.  James,  7  lb.  640, 
and  many  other  cases  where  we  have  held  a  set  off  available 
to  a  defendant,  must  be  one  on  which  he  could  sue  in  his 
own  name.  This  case  is  not  of  that  nature,  for  here  the  set 
off  might  be  sued  in  the  name  of  the  defendant,  because  the 
note  proposed  to  be  set  off  is  regularly  indorsed  to  him. 

Although  the  reasons  for  the  reversal  are  different  from 
those  which  were  first  announced,  the  result  is  the  sanle. 

Judgment  reversed  and  cause  remanded. 


SLEDGE,  ex'r,  v.   TUBB.      " . 

V 

1.  T.  being  indebted  to  S,  in  a  sum  of  money  secured  by  note,  lefl  the 
amount  in  the  hands  of  L.  &  L.  of  Mobile,  to  take  up  the  note.  On  be- 
ing written  to  by  the  iyttomeys  of  S.  for  the  money,  T.  informed  them  of 
the  deposit  with  L.  &,  L.  and  asked  them  t6  call  and  receive  the  money. 
After  this,  the  attorneys  of  S.  brought  suit  against  L.  &  L.  in  the  name 
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of  S.  and  recovered  judgment,  but  which  was  not  sfitisfied,  they  being 
insolvent :    Hdd,  that  these  facts  did  not  establish  a  payment  of  the  debt. 

Error  to  the  County  Court  of  Perry. 

Assumpsit  by  the  plaintiff,  against  the  defendant  in  error, 
on  a  promissory  note  for  $225,  dated  25th  April,  1837,  and 
due  nine  months  after  date.  The  defendant  relied  on  a  pay- 
ment. 

From  a  bill  of  exceptions,  it  appears,  that  on  the  30th 
April,  1838,  the  defendant  deposited  with  Lea  <fc  Langdon  of 
Mobile,  $235,  taking  from  them  a  receipt  to  apply  the  mo- 
ney in  payment  of  a  note  for  f  225,  given  by  the  defendant  to 
plaintiflF's  testator,  then  in  the  hands  of  H.  I.  Thornton,  of 
Mobile.  There  was  evidence  conducing  to  prove,  that  the 
note  here  referred  to  was  the  one  in  suit,  but  none  that  the 
plaintiff's  testator  knew  of,. or  assented  to  the  arrangement, 
or  that  Lea  &  Langdon  paid  over  the'  money.  The  defend- 
ant also  proved,  that  an  action  of  assumpsit  was  brought  in 
Mobile,  in  the  name  of  the  plaintiff,  against  Lea  &  Langdon, 
by  Stewart  Sf  Easton,  who  it  was  proved  were  lawyers,  arid 
succeeded  the  firm  of  which  H.  I.  Thornton  was  a  member, 
and  a  judgment  recovered  thereon  for  $238  73.  It  was  ad- 
initted  this  judgment  had  never  been  paid,  and  that  Lea  & 
Langdon  were  bankrupts,  and  insolvent.  •     ' 

The  plaintiff  produced  and  read  a  letter  from  defendant, 
addressed  to  Messrs.  Stewart,  Thornton  &  Easton^  dated  6th 
August,  1838,  as  follows:  "I  received  your  letter  inform- 
ing me,  -that  you  had  my  note  given  to  Sledge,  for  .which  I 
am  much  obliged.  I  deposited  funds  in  the  hands  of  Lea  4* 
Langdon  last  April,  to  cancel  this  debt,  and  presume  they 
must  have  forgotten  to  apply  for  the  note.  I  have  written 
them  this  day  to  call  on  you  and  settle  it.  If  they  do  not 
call  on  you,  please  call  on  them,  as  I  am  sure  you  will  at 
once  be  paid." 

Upon  this  testimony,  the  , court  charged  the  jury,  that  if 
they  believed  that  the  judgment  was  for  the  money  left  with 
Lea  &  Ijangdonto  pay  the  note,  then  whether  the  judgment 
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was  satisfied  or  not,  it  was  a  payment  of  the  note  by  the  de- 
fendant, or  equivalent  thereto ;  and  that  j^aintiff  could  not 
obtain  another  judgment  on  the  note  for  tjie  game  debt.  To 
which  the  plaintiff  excepted,  and  which  he  now  assigns  as  error. 

A.  Graham,  of  Perry,  for  plaintiff  in  error,  insisted  that  the 
deposit  of  the  money  with  Lea  &-  Langdon  was  not  a  pay- 
ment, unless  assented  to  by  the  plaintiff.  [Swift  v.  Hatha- 
way, 1  Gal.  417j  Wheeler  v.  Guild,  20  Pick.  545.] 

A  note  is  not  a  payment  of  a  precedent  debt,  unless  agreed 
to  be  received  as  such. 

A.  B.  MooKE  and  I.  W.  Garrott,  contra. 

The  money  was  not  placed  in  the  hands  of  Lea  &  Lang- 
don  as  collateral  security,  but  for  payment,  and  if  the  agency 
of  Lea  ^  Langdon  was  recognized,  it  was  a  payment!  [Cof- 
fin V.  Power,  A.  N.  P.  49.] 

The  plaintiffs  elected  to  take  Lea  4*  Langdon  for  their 
debt,  as  is  shown  by  their  having  instituted  suit  against  them, 
and  their  having  failed  to  sue  for  nearly  six  years.  [Whit- 
lock  V.  Van  Ness,  llJohns.  409 ;  Breed  v.  Cook,  15  Id.' 241.] 

ORMOND,  J. — From  the  testimony  in  the  cause,  it  is 
manifest  that  Lea  «fc  Langdon  were  the  agents  of  the  defend- 
ant, in  the  receipt  of  the  money  deposited  with  them  for  the 
payment  of  the  note  in  suit,  and  to  cast  the  loss  upon  the 
plaintiff,  it  must  be  shown  that  he  agreed  to  receive  the  mo- 
ney in  their  hands  as  a  payment  of  the  debt.  It  is  contended 
by  the  counsel  for  the  defendant,  that  the  commencement  of 
a  suit  against  Lea  <^  Langdon  for  the  use  6f  the  plaintiffs,  and 
the  judgment  obtained  is  such  an  election.  If  it  were  con- 
ceded, that  the  suit  being  brought  by  the  attorneys  of  the 
plaintiff,  with  whom  the  note  was  lodged  for  collection,  au- 
thorized the  inference  that  he  directed  it  to  be  brought,  it 
would  not  be  evidence  of  an  election  to  take  Lea  &  Langdon 
for  the  debt,  as  that  act  is  entirely  consistent  with  the  con- 
tinuing liability  of  the  defendant.  To  discharge  the  defend- 
ant from  liability  on  this  note,  he  must  prove  either  that  the 
49 
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mohey  has  been  paid  by  Lea  &  Langdon,  or  that  the  plain- 
tiff agreed  to  accept  the  money  in  their  hands  as  a  payment 
and  discharge  of  "this  note.  The  facts  in  proof  authorized 
no  such  inference.  "  •         • 

^dgment  reversed  and  cause  remanded. 


v2>\ 


HOOT,  ET  AL.  V.  SORRELL,  et  al. 

1.  The  righfr  of  dower  depending  upon  the  wife's  surviving  the  husband,  may 
.  be  gratuitously  renounced  in  favor  of  her  husband,  or  she  mfl.y  require 

something  to  be  paid  for  it,  or  property  to  be  conveyed '  to  her  separate 
use,  as  an  inducement  to  her  relinquishment. 

2.  Where  tlie  wife,  as  an  inducement  to  relinquish  her  contingent  right  of 
dower,  stipulates  for  the  settlement  of  personal  property  to  her  separate 
use,  which  is  worth  half  as  much  as  the  lands  are  sold  for,  the  transaction 
will  not  be  adjudged  void,  in  the  absence  of  proof  implicating  the  wife  in 
a  want  of  good  faith,  merely  because  the  property  settled  is  of  greater  va- 
lue than  the  consideration  given  for  the  settlement. 

3.  The  profits  derived  by  the  wife  from  her  separate  estate  are  her  pro- 
-  perty,  and  may  be  disposed  of,  or  invested  by  her  as  she  pleases ;  and  pro- 
perty which  she  acquires  by  purchase  with  her  income,  is  not  subject  to 
the  payment  of  his  debts  ?  especially  if  she  has  not  allowed  it  to  go  into 
his  hands,  or  be  subject  to  his  control. 

4.  Where  flie  the  husband  furnishes  lumber,  which  the  wife  voluntarily  al- 
■  lows  to  be  used  in  erecting  buildings  on  her  separate  estate,  if  the  hus- 
band is  in  embarrassed  circumstances  at  the  time,  this  will  be  considered 

,  a  gift  to  the  wife  in  fraud  of  his  creditors,  and  the  latter  may  thus  far  make 
the  wife's  estate  liable  to  pay  their  demands. 

5.  If  the  husband  merely  expends  his  personal  labor  in  the  improvement  of 
•  his  wife's  estate,  the  estate  is  not  thereby  made  a  debtor  to  the  husband, 

nor  can  the  creditors  of  the  latter  charge  it  with  the  value  of  the  labor. 

6.  Upon  a  bill  by  the  creditprs  of  the  husband  to  charge  the  wife's  estate 
(among  other  things,)  with  the  value  of  lumber  furnished  by  the  husband 

I  towards  its  improvement,  the  lumber  must  be  estimated  accgrding  to  its 
Value  when  thfe  bill  was  filed ;  and  to  collect  the  amount  with  which  the 
■wife's  estate  is  charged,  the  decree  should  not  direct  a  sale,  but  the  estate 
sl^ould  be  leased  for  term  a  sufficiently  long  to  extinguish  the  charge. 
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"Writ,  of  Error  to  the  Court  of  Chancery  for  Dallas  county. 

The  plaintiff,  Mrs.  Catherine  Hoot,  by  her  next  friend, 
Julius  Sneed,  filed  her  bill,  setting  forth  that  her  husband 
sold  to  John  Shields,  in  February,  1838,  certain  lands  situ- 
ated in  Dallas,  in  which  she  was  entitled  to  a  right  of  dow- 
er, and  which  she  was  unwilling  to  relinquish,  unless  an 
equivalent  was  given  her  therefor ;  that  it  was  thereupon  a- 
greed  between  Shields;  her  husband,  and  herself,  if  she  would 
relinquish  her  dower  to  these  lands,  that  then  Shields  and 
her  husband  would  redeem  a  female  slave  named  Milley,  and 
her  six  children,  which  had  been  mortgaged  by  the  husband 
to  John  S.  McGuire,  and  would  convey  the  same  to  her  and 
her  lawful  issue,  free  from  the  claim  of  them,  (Shields  and 
Hoot.)  In  compliance  with  this  agreement,  she  did,  at  the 
time  of  such  sale,  relinquish  to  Shields  her  right  to  dower ; 
and  afterwards  he  and  her  husband  did  redeem  these  slaves 
from  that  mortgage  ;  and  on  the  23d  day  of  August,  1838, 
conveyed  t)y  deed  Milley  and  her  children  to  Isaac  N.  Camp- 
bell, in  consideration  of  the  pcemises;  Wpon  trust,  that  he 
would  permit  the  complainant  to  possess,  control,  and  enjoy 
the  use  of  these  slaves,  and  their  increase,  and  all  profit  deriva- 
ble therefrom,  to  her  own  proper  use,  during  her  natural  life ; 
free  from  the  control  of  her  husband,  the  trustee,  and  all  other 
persons:  Upon  the  further  trust,  that  upon  complainant's  death, 
the  trustee  would  convey  the  title  of  the  slaves,  or  such  of 
them  as  were  then  living,  to  her  lawful  issue  then  living,  and 
to  the  issue,  if  any,  of  such  as  were  dead,  to  be  divided  ac- 
cording to  the  statute  of  distributions  of  this,  or  such  other 
State  as  she,  complainant,  might  reside  in  at  the  time  of  her 
death.  This  deed  is  made  an  exhibit  to  the  bill,  and  prayed 
to  be  taken  as  a  part  thereof. 

About  the  time  of  the  sale  to  Shields,  Hoot,  the  husband, 
conveyed  about  four  hundred  acres  of  land  to  Messrs.  Perrine 
&  Crocheron,  to  whom  complainant  relinquished  her  dow^r, 
as  a  part  of  the  consideration  of  the  deed  of  trust  to  Campbell, 
though  it  is  not  recited  therein. 

It  is  also  alledged,  that  Mary  Eleazur,  the  complainant's 
mother,  then  living  in  South  Carolina,  sent  her  four  hundred 
dollars,  as  a  donation,  which  sum  she  placed  in  the  hands  of 
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her  husband,  who  invested  it  in  the  lands  sold  to  Shields. 
She  therefore  insists  that  she  was  entitled  to  the  land  pur- 
chased with  her  money,  free  from  the  claim  of  her  husband 
or  his  creditors. 

The  complainant's  trustee,  with  her  separate  funds  pur- 
chased of  Henry  Moffitt,  through  his  agent,  Jesse  Beene,  lot 
No.  40,  ia  the  town  of  Cahawba,  for  the  sum  of  ^100 ;  which 
money  has  been  paid,  areceipt  given  therefor,  and  an  under- 
taking by  the  agent  to  make  a  title.  He  also  purchased  with 
the  ttust  funds  a  waggon  and  two  horses,  five  cows  and  calves, 
ten  feather  beds  with  bedsteads,  and  ten  single  mattrasses 
with  bedsteads;  for  all  which  the  evidences  of  purchase  and 
payment  are  exhibited. 

Isaac  N.  Campbell  has  resigned  and  settled  his  trust,  and 
Wm.  E.  Bird  been  appointed  in  his  stead.  The  sheriff  of 
Dallas  has  in  his  hands  executions  requiring  money  to  be 
made  of  the  goods  and  ^chattels,  &c.  of  the  complainant's 
husband,  viz  :  one  in  favor  of  T.  B.  Sorrell,  another  in  favor 
of  Bernard  Johnson,  and  a  third  in  favor  of  Paschal  B.  Tray- 
lor.  The  execution  in  favor  of  Sorrell  has  actually  been 
levied  on  the  ^lave  Milley,  and  four  of  her  children,  also  on 
th©-  lot  No.  40,  with  the  buildings  which  have  been  thereon 
erected  by  the  separate  funds  of  the-  complainant ;  and  the 
other  executions  have  been  levied  on  a  part,  or  the  whole  of 
tJie  trust  property,  and  forthcoming  bonds  executed,  &c.  It 
is  alledged  that  the  trustee  refuses  to  protect  the  trust  estate, 
by  giving  bond  and  security  to  try  the  right  of  proj^erty,  or 
in  any  other  way.  Therefore  it  is  concluded  that  the  com- 
plainant is  remediless  at  law — the  sheriff  and  the  plaintiffs  in 
the  executions  made  defendants  to  the  bill,  and  required  to 
answer  the  same.    .    •    '.   -'- 

The  bill  concludes  with  a  prayer  for  dn  injunction  against 
selling  the  trust  property  levied  on,  or  levying  on  any  more 
— ^that  it  be  delivered  to  the  complainant's  trustee,  under 
such  restrictions  as  the  court  may  prescribe ;  and  that  such 
farther  relief  as  is  appropriate  be  granted. 

Sorell,  Johnson  and  Traylor,  answer  the  bill  at  length,  a- 
yerring  substantially  their  belief,  that  the  dower  of  the  com- 
plainant in  all  the  lands  referred  to  in  her  bill,  is  worth  far 
less  than  the  slaves  which  she  alledges  were  conveyed  to 
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Campbell  in  trust ;  that  if  any  money  was  ever  sent  to  her 
by  her  mother,  it  passed  into  the  hands  of  h^r  husband,  and 
became  his  own.  They  deny,  according  to  their  belief,  that 
the  lot  was  purchased  with  money,  the  separate  property  of 
the  complainant,  or  that  the  buildings  thereon  were  thu& 
erected  j  or  that  any  of  the  property  mentioned  in  the  bill 
was  purchased  with  her  vQioney.  But  they  declare  that  the 
conveyance  to  Campbell  in  trust,  so  far  as  the  complainant 
or  her  husband  had  any  agency  or  interest  therein,  and  all 
the  subsequent  transacTtions  relied  on  by  the  bill  were  fraudu- 
lent—being intended  to  delay  and  hinder  the  creditors  of  the 
latter  in  the  collection  of  their  debts. 

The  defendants,  Sorell,  Johnson,  and  Traylor,  filed  their 
bill  against  -the  complainant,  her  husband,  and  their  two  sons, 
and  only  children^  Bird,  the  trustee  of  Mrs.  Hoot,  and  Lewis 
Basset,  the  lessee  of  the  houses  erected  on  lot  No,  40.  This 
bill  recites  the  pendency  of  the  other,  &c.,  impugns  the  deed 
by  which  the  slaves  ace  settled  upon  Mrs.  Hoot  and  her  chil- 
dren for  fraud,  insists  that  the  lot  and  other  property  alledg- 
ed  to  have  been  purchased  with  her  separate  funds,  were  paid 
for  with  the  money  of  her  husband,  and  that  the  improve- 
ments were  made  on  'the  lot  by  him,  or  through  his  credit,  or 
money — that  the  debt  on  which  the  judgment  in  favor  .of 
Johnson  was  rendered,  was  for  lumber  furnished  to  make 
these  improvements,  and  Traylor's  debt  was  for  supplies  fur- 
nished for  the  tavern  kept  therein.  It  is  therefore  concluded, 
that  Mrs.  Hoot  has  no  separate  or  exclusive  right  to  the  pro- 
perty in  question,  that  her  husband  .being  embarrassed,  could 
not  make  a  gift  for  the  benefit  of  his  wife,  and  that  the  seve- 
ral transactions  are  void  as  it  respects  his  creditors. 

The  bill  prays  that  an  account  be  taken  of  the  amounts 
due  on  the  complainant's  judgments,  that  Basset  be  restrain- 
ed from  paying  over  the  rent  to  either  of  the  defendants ;  that 
all  the  conveyances  ia  trust  may  be  set  aside,  and  sd  much 
of  the  property  delivered  up  and  sold,  as  will  be  sufiicienf  to 
satisfy  the  complainants  their  demands,  with  interest  and 
costs,  Further,  that  such  other  relief  as  is  appropriate  be 
granted,  &,c. 

Jacob  Hoot  and  wife,  in  their  answer,  deny  all  fraud  with 
which  they  are  jointly  or  individually  charged,  affirm,  that 
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the' slave  Mil  ley  and  her  children  were  settled  upon  the  lat- 
ter as  an  inducement  for  her  relinquishment  of  dower  in  the 
lands  which  her  husband  sold  to  Shields,  that  without  such 
settlement  she  would  not  have  relinquished  it:  Further, 
that  Mrs.  Hoot  received  from  her  mother  $400,  as  a  donation, 
intended  for  her  own  use,  and  to  be  at  her  disposal,  which 
her  husband  invested  in  the  purchase  of  these  lands.  They 
further  insist,  that  she  relinquished  her  right  of  dower  in 
lands,  which  the  husband  sold  to  Messrs.  Perrine  &  Croche- 
ron,  and  that  lot  No.  40,  was  paid-  for  by  Messrs.  Perrine  &- 
Crocheron,  in  consideration  that  Mrs.  Hoot  would  relinquish 
her  dower  in  certain  lands  which  her  husband  had  sold  to  D. 
^  C.  EUisor,  and  the  latter  to  Messrs.  P.  &  C. 

These  respondents  declare,  that  the  improvements  were 
paid  for  by  Mrs.  Hoot,  with  money  she  had  made  by  keeping 
a  boarding  house,  and  afterwards  a  tavern,  in  Cahawba,  as- 
sisted by  the  labor  and  earnings  of  the  slaves  which  had  been 
settled  upon  her;  and  that  the  other  property  in  question 
was  paid  for  with  her  separate  funds.  They  admit  the  con- 
sideration of  the  indebtedness  to  Johnson  and  Traylor  to  be 
such  as  is  alledged  in  the  bill,  and  affirm  that  the  execution 
in  favor  of  the  latter  has  been  fully  satisfied  by  the  levy  on 
and  sale  of  property  belonging  to  the  defendant  therein. 

The  record  is  exceedingly  voluminous — containing  exhi- 
bits to  sustain  all  the  facts  on.  either  side  which  the  pleadings 
alledge,  are  shown  by  documentary  evidence,  as  well  as  a 
great  number  of  depositions.  The  facts  proved  by  the  depo- 
sitions, so  far  as  necessary  to  be  noticed  may  be  thus  con- 
densed : 

Mrs.  Hoot  refused  to  relinquish  her  right  to  dower  in  the 
lands  which  her  husband  sold  to  Shields,  unless  Milley  and  her 
children  were  settled  upon  her,  so  as  to  invest  her  with  a  se- 
parate estate,  and  free  them  from  liability  to  her  husband's 
debts.  This  was  assented  to,  both  by  her  husband  and  Shields; 
and  thereupon  the  latter  redeemed  these  slaves  from  a  mort- 
gage made  by  Jacob  Hoot,  to  John  S.  McGuire,  on  which 
more  than  $1,800  were  due,  and  made  the  conveyance  to 
Campbell,  in  trust  for  Mrs.  Hoot  and  her  children,  as  alledg- 
ed in  the  bills  of  the  respective  parties.  The  sum  paid  by 
Shields  upon  his  purchase  was  $3,000.  The  land  purchased  by 
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Messrs.  Perrine  &  Crocheron  was  sold  to  them  by  Jacob  Hoot 
for  $1664  ;  and  for  joining  in  the  conveyance  with  her  hus- 
band, Mrs.  Hoot  did  not  require  any  thing  to  be  paid  to  her. 
But  Messrs.  Perrine  &  Crocheron  purchased  of  the  Ellisors 
the  tract  of  land  which  Jacob  Hoot  had  previously  sold  to 
them,  and  she  required  flOO  to  be  paid  for  her  right  of  dow- 
er in  the  same  ;  this  sum  was  paid  by  Messrs.  P.  &  C.  by  her 
direction,  to  Jesse  Beene,  as  agent  of  Henry  MofRtt,  in  full 
for  lot  No.  40,  in  the  town  of  Cahawba,  under  a  written  agree- 
ment by  the  agent,  that  he  would  procure  a  deed  from  his 
principal  to  Mrs.  Hoot's  trustee. 

In  respect  to  the  wagon,  horses,  cows  and  calves,  beds, 
mattrasses  and  bedsteads,  the  proof  does  not  show  whose  mo- 
ney paid  for  them.  The  trustee  did  not  personally  superin- 
tend the  purchases,  or  furnish  the  means  pf  paying  for  them 
— they  were  all  arranged  by  Mrs.  Hoot,  or  some  one  else  pro- 
fessedly for  her.  • 

Mrs.  Hoot  contracted  with  some  of  the  workmen  who 
were  employed  in  erecting  the  building  on  lot  No.  40,  and 
settled  with  them  herself — others  were  employed  by  her  hus- 
band, who  settled  with  them.  One  witness  says,  ten  or  fif- 
teen workmen  were  at  different  periods  employed  in  working 
on  the  buildings — another  says  twenty — all  of  whom  board- 
ed in  the  house  with  Mrs.  Hoot  and  her  husband.  The  cost 
of  the  improvements  is  variously  estimated  at  from  $1200 
to  $4000.  One  of  the  workmen  employed  upon  them,  thinks 
they  were  worth  $2000 — another  $1500,'  the  former  sup- 
poses that  no  more  than  $300  or  $400  was  paid  out  in  cash, 
and  a  third  witness  that  the  payments  in  money  did  not  ex- 
ceed $500.  By  boarding  the  workmen  a  considerable  saving 
was  made  in  the  expenditure  of  money. 

Many  of  the  witnesses  state  that  Jacob  Hoot  \vas  frequently 
seen  working  on  the  house,  arid  sometimes  apparently  giving 
directions  as  to  the  work.  One  of  the  workmen  employed 
upon  the  building,  says  he  sometimes  gave  orders  in  respect, 
to  it,  but  it  was  by  the  advice  and  direction  of  Mr^.  H.;  he 
worked  on  it  some,  but  his  labor  was  not  worth  much  more 
than  his  board — that  he  had  severd  persons  about  the  house. 

A  witness  who  was  employed  by  Mrs.  Hoot  during  the 
year  1840,  states  that  the  building  was  put  up  much  cheaper 
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by  boarding,  the  workmen — that  it  was  two  years  in  being 
completed,  and  that  the  profits  of  the  tavern  were  appropria- 
ted towards  paying  for  it.  Jacob  Hoot  he  thinks  worked  but 
little  upon  the  improvements,  but  his  wife  is  economical  and 
industrious.  He  also  testifies  that  Milley  and  her  children, 
except  the  youngest,  are  able  to  labor.  Their  yearly  value 
is  variously  estimated  at  from  $126. to  $300. 

Henry,  the  son  of  Jacob  and  Mrs.  Hoot,  worked  some  on 
the  house — assisting  the  mason  about  the  chimney  and 
pillars. 

One  witness  states  that  Mrs.  Hoot  gave  him  $93  or  94,  and 
her  trustee,  Campbell,  6  or  $7  to  enter  land  for  her,  and  with 
it  he  entered  a  part  of  that  purchased  by  Shields — but  in 
whose  name  he  made  the  entry;  he  does  not  remember.  He 
also  saw  Mrs.  Hoot  pay  $100  for  the  land  which  EUisor  sold 
to  Messrs.  Ferine  4*  Crocheron.  Both  of  these  transactions 
took  place  after  he  understood  that  Mrs.  H's  mother  had  sent 
her  money  from  South  Carolina. 

It  was  further  proved  that  Mrs.  Hoot  opened  a  boarding 
house  in  Cahawba  in  the  fall  of  1838,  previous  to  the  pur- 
chase and  improvement  of  lot  No.  40,  and  continued  to  keep 
either  that  description  of  a  house,  or  a  tavern,  until  the  new 
establishment  was  completed.  Hoot  was  a  bricklayer — 
sometimes  worked  at  that  business ;  but  most  of  the  witnesses 
think  he  was  not  very  profitably  employed.   ' 

The  lease  to  Basset  was  at  an  «nd,  and  the  possession  of 
the  premises  abandoned  by  him.  Traylor's  execution,  the 
sheriff  testifies  was  returned,  satisfied,  after  the  commence- 
ment of  tbis  suit.  •     ' 

The  two  bills  were  heard  together  upon  the  exhibits  and 
proofs — the  latter  being  considered  a  cross  bill.  The  chan- 
cellor was  of  opinion  that  the  value  of  the  slaves  settled  upon 
Mrs.  Hoot  greatly  exceeded  the  value  of  her  right  to  dower 
in  the  several  tracts  of  land  mentioned  in  the  bill,  yet  as  its 
relinquishment  formed  the  consideration  of  that  settlement, 
he  sustained  it.  But  it  was  considered  that  the  proofs  did 
not  support  her  title  to  the  lot  and  improvements  thereon,  or 
to  the  other  property  on  which  the  executions  were  levied. 
It  was  therefore  ordered  and  adjudged  that  the  deed  to 
Campbell  for  the  benefit  of  Mrs.  Hoot  and  children  continue 


JANUARY  TERM,  1847.  393 


Hoot,  et  al.  v.  Sorrell,  et  al. 

in  full  force ;  and  the  slaves  therein  mentioned  be  held  by 
Wm.  E.  Bird,  as  Campbell's  successor  in  the  trust.  That  lot 
No.  40,  with  the  improvements  thereon,  and  the  other  pro- 
perty in  question,  is  liable  to  satisfy  the  •judgments  in  the 
cross  bill  so  far  as  they  remain  unsatisfied,  and  that  the  trus- 
tee hold  the  same  for  that  use  and  purpose  ,•  and  that  he  de- 
liver the  same  to  the  register  upon  demand,  or  account 
therefor. 

It  was  further  ordered  and  adjudged,  that  the  register  as- 
certain the  amounts  due  upon  the  respective  judgments  for 
principal,  interest  and  costs ;  that  unless  the  amounts  so  re- 
ported, be  paid  within  thirty  days  from  the  adjournment  of 
the  court,  together  with  the  costs  of  this  suit,  then  the  regis- 
ter proceed  to  sell,  &.c.  for  cash,  so  much,  &c.  as  shall.be  suf- 
ficient to  pay  these  several  sums :  Further^  that  all  the 
right  and  title  of  Wm.  E.  Bird  as  trustee,  and  Jacob  Hoot 
and  wife,  pass  to,  and  be  vested  in  the  purchaser. 

The  complainants  in  each  bill  being  dissatisfied  with  the 
decree,  have  prosecuted  writs  of  error,  and  here  assign  errors. 

).  P.  Saffold,  for  the  plaintiff  in  error,  made  the  follow- 
ing points :  1.  A  court  of  chancery  will  not  avoid  a  contract 
for  mere  inadequacy  of  consideration ;  but  to  induce  its  inter- 
ference, the  inequality  must  be  so  great  as  to  shock  the  un- 
derstanding of  mankind,  and  lead  the  mind  to  the  conclusion 
that  the  transaction  is  fraudulent.  [Story's  Eq.  259,  §  244-5j 
2  Johns.. Ch.  Rep.  1-23;  14  Johns.  Rep.  527;  2  Hill's  Ch. 
Rep.  126 ;  Rice's  Eq.  Rep.  84;  2  Stew.  Rep.  407.] 

2.  An  agreement  between  husband  and  wife,  though  it  be 
by  parol,  that  the  former  would  purchase  land,  build  thereon 
and  convey  it  to  the  wife,  in  consideration  that  she  would 
unite  with  him  in  a  deed  conveying  real  estate,  and  thus  re- 
linquish her  right  of  dower,  is  good,  and  will  be  upheld; 
though  the  interest  which  the  wife  parted  with,  was  worth 
much  less  than  the  land  settled  upon  her  in  return.  [6  Munf. 
Rep.  1;  4  Id.  251;  1  Rand.  Rep.  219;  4  Dess.  Rep.  227;  2 
Hayw.  Rep.  332 ;  2  Rand.  Rep.  563.] 

3.  The  mere  fact  of  an  existing  indebtedness  does  not 
make  an  absolute  conveyance  fraudulent   or  void  in  law 
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against  pre-existing  creditors,  if  there  was  no  intention  to  de- 
lay or  defraud  them.     [6  Paige's  Rep.  62.] 

4.  An  answer  responsive  to  the  stating  part  of  the  bill,  or 
to  an  interrogatory  intended  to  elicit  a  discovery  is  evidence 
in  his  favor,  and  must  be  overbalanced  by  proof  in  order  to 
do  away  its  effect.  [3  Stewt.  Rep.  95,  233 ;  3  Ala.  Rep. 
478 ;  4  Id.  60 ;  10  Yerg."  Rep.  59,  105 ;  2  Rand.  Rep.  575  j 
1  Cow.  R.  711.]  Affirmations  in  an  answer  when  responsive, 
need  not  be  proved  ;  and  the  answer  is  conclusive  so  far  as  it 
is  a  response  to  a  discovery  sought  of  a  particular  fact.  [1 
Bibb's  Rep.  263;  1  Day's  Rep.  156.] 

5.  Extrinsic  evidence  is  admissible  to  establish  the  consid- 
eration of  a  deed  which  upon  its  face  appears  to  be  volunta- 
ry, if  it  is  impeached  for  fraud";  and  although  a  consideration 
is  expressed,  it  is  allowable  to  prove  an  additional  one,  not 
inconsistent  with  it.  [5  Stew.  &.  P.  Rep.  410 ;  2  Ala.  Rep. 
602;  1  Rand.  Rep.  219;  4  Munf.  Rep.  251 ;  2  Call's  Rep. 
125 ;  2  Hill's  Ch.  Rep.  562 ;  1  Bail.  Eq.  Rep.  138.]  Some 
of  these  citations  show  that  greater  indulgence  is  extended 
to  femes  covert  and  infants,  than  to  others  who  are  not  com- 
pelled to  confide  so  much  in  others ;  and  that  the  relinquish- 
ment of  the  wife's  estate,  or  a  claim  she  may  have  upon  her 
husband's,  is  a  good  consideration  for  a  settlement  or  convey- 
ance of  property  by  the  husband  for  her  benefit. 

6.  The  declarations  of  a  party,  made  after  he  had  executed 
a  deed,  are  inadmissible  to  impair  its  efficacy.  [1  Stew.  R. 
198;  2  Rand.  Rep.  676.] 

7.  Whenever  the  wife's  fortune  is  under  the  direction  and 
control  of  a  court  of  equity,  the  husband  will  not  be  permit- 
ted to  possess  himself  of  it  until  he  has  made  a  suitable  pro- 
vision for  her.  [Clancy  on  Rights,  &c.  441;  13  Maine's  R. 
124;  2  HilPs  Ch.  Rep.  104.]  An  unreasonable  settlement 
should  not  be  made  with  ,the  view  of  defrauding  the  hus- 
band's creditors;  but  where  he  settled  less  than  one-half  the 
estate  he  acquired  by  her,  it  was  not  thought  unreasonable. 
r2  Hill's  Ch.  Rep.  566.]  Under  some  circumstances,  it 
would  not  be  unreasonable  to  give  him  all.  [6  Johns.  Ch. 
Rep.  25 ;  5  Id.  467.] 

8.  Where  a  father  gives  property  to  his  daughter,  a  married 
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woman,  the  presumption  is,  that  it  v^as  intended  for  her  sep- 
arate use.     [4  Dess.  Rep.  550.] 

9.  The  wife's  equity  is  to  be  preferred  to  the  claims  of 
her  husband's  creditors — property  Avhich  falls  to  her  during 
coverture  by  devise,  descent,  ^'c.  are  not  subject  to  their  de- 
mands.    [5  Monr.  Rep.  340.] 

10.  The  separate  estate  of  the  wife,  is  not  liable  for  her 
general  engagements  not  closed  by  a  note.  [Clancy  oa 
Rights,  &c.  441.]  Nor  is  it  liable  for  the  expenses  of  herself 
and  children  under  ordinary  circumstances.  The  husband,  if 
able,  must  support  his  family,  and  the  wife's  property  cannot 
be  appropriated  to  the  payment  of  debts  he  may  contract  upon 
that  account.     [1  Hill's  Ch.  Rep.  234.] 

11.  Although  the  complainant  verifies  his  bill  by  an  oath, 
yet  the  positive  denial  of  the  answer  will  not  be  overbalanced 
by  the  testimony  of  one  witness  unsupported  by  other  cir- 
cumstances ;  but  this  rule  does  not  apply  where  the  defend- 
ant's means  of  information  are  defective,  and  he  gives  no 
good  reason  for  his  denial.     [4  Stew.  &  P.  Rep.  410.] 

12.  The  complainant  ought  not  to  pay  costs,  because  she 
was  compelled  to  come  into  this  court  to  protect  her  rights. 
[6  Johns.  Ch.  Rep.  25.] 

13.  Where  a  mortgagor  applies  to  a  third  person  to. borrow 
money  to  pay  the  debt  secured,  and  promises  to  give  him  the 
same  security  as  the  mortgagee  then  had,  if  he  receives  the 
money  and  takes  an  assignment  from  the  mortgagor  to  the 
lender,  it  will  be  upheld,  and  considered  an  available  security 
for  the  benefit  of  the  latter.     [8  Paige's  Rep.  173.] 

14.  A  cross  bill  is  generally  considered  as  a  mode  of  de- 
fending the  suit,  and  set  down  for  hearing  with  the  original 
bill  as  one  cause.  [1  Hopk.  Rep.  58 ;  4  Johns.  Ch.  Rep.  357; 
7  Id.  252.]  But  the  delay  of  the  complainants  in  the  cross 
bill  to  prepare  for  a  hearing  will  not  delay  the  hearing  of  the 
original  cause.  [2  Paige's  Rep.  164.]  A  cross  bill  should 
not  be  filed  after  publication,  (St(^j-y's  Eq.  Plead.  315);  nor 
can  it  be  sustained  on  matters  which  do  not  grow  out  of  the 
original  bill.     [6  Dana's  Rep.  186.] 

C,  G.  Edwards,  for  the  defendants  in  the  original,  and 
complainants  in  the  cro^s  bill,  insisted  that  the  settlement  of 
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the  slaves  upon  Mrs.  Hoot  cannot  be  supported;  They  are 
confessedly  of  far  greater  value  than  her  right  to  dower  in 
the  lands,  for  which  they  were  given  as  an  eq«ivalent ;  thus 
far,  then,  the  deed  is  without  consideration:  Besides,  the 
disparity  is  such  as  to  be  evidence  of  a  fraud.  Nor  is  this 
the  only  evidence  of  fraud— ^taking  the  entire  transaction  into 
view,  with  the  circumstances  which  preceded  and  followed 
it,  and  there  can  be  no  qiiestion  that  not  only  Jacob  Hoot 
but  his  wife  m'editated  rather  a  fraud  upon  his  creditors,  than 
an  intention  to  secure  Mrs.  H.  a  legal  benefit. 

The  decree  is  also  erroneous  in  directing  the  costs  to  be 
paid  from  the  proceeds  of  the  property  condemned  to  the  sat- 
isfaction of  the  judgments. 

COLLIER,  C.  J. — The  right  of  dower  depending  upon 
the  wife's  surviving  her  husband,  is  regarded  as  valuable,  and 
protected  not  only  by  the  common,  but  by  the  statute  law  ; 
and  it  depends  upon  her  own  volition,  whether  she  will  yield 
it  up  or  not.  She  may  gratuitously  renounce  it  in  favor  of 
her  husband,  or  may  require  something  to  be  paid  for  it,  or 
property  to  be  settled  and  conveyed  to  her  separate  use,  as 
an  inducement  to  her  relinquishment.  In  Taylor  v.  Moore, 
2  Rand.  Rep.  563,  it  was  decided  that  if  a  married  woman 
relinquish  her  dower  in  lands,  under  a  promise  that  other  pro- 
perty shall  be  settled  on  her  as  a  compensation,  such  settle- 
ment will  be  good,  although  made  after  the  relinquishment. 
See  also,  1  Rand.  Rep.  219;  4  Munf.  Rep.  251 ;  9  Leigh's 
Rep.  200.]  It  has  been  held,  that  when  a  legacy  is  given 
to  a  widow,  in  lieu  of  dower,  she  takes  as  a  purchaser  for  a 
valuable  consideration,  and  is  entitled  to  be  paid  in  prefer- 
ence to  legatees  who  are  mere  volunteers.  [6  Mete.  R.  50.] 
So  a  court  of  equity  has  sustained  a  conveyance  by  the  hus- 
band in  trust  for  his  wife  and  her  issue,  as  well  as  purchases 
made  ori  her  behalf,  where  the  husband  has  received  and  ap- 
plied to  the  payment  ofh^B  debts,  or  other  uses,  funds  or  pro- 
perty of  the  wife  ;  although  the  value  of  what  the  husband 
appropriated  was  less  than  the  property  settled  upon  the  wife. 
[4  Dess.  Rep.  227 ;  1  Dev.  Eq.  Rep.  185.] 

It  has  been  supposed  that  a  wife  may  sell  her  separate  es- 
tate to  her  husband,  and  with  her  separate  estate  may  pur- 
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chase  from  him,  and  the  purchase  will  be  protected  against 
creditors.  [Clancy's  Husb.  &  W.  350 ;  2  Bro.  Ch.  Rep.  51; 
2  Vesey,  jr.  Rep.  698;  10  Ves.  Rep.  139.]  Although  the 
husband  is  not  bound  to  accoimt  to  the  wife  for  her  separate 
estate  which  she  has  permitted  to  go  into  his  possession, 
without  objection,  [Clancy's  H.  6f  W.  352 ;  2  Ves.  jr.  Rep. 
488  ;  2  P.  Wms.  R.  82  ;]  but  if  it  was  received  by  him  with- 
out her  knowledge,  he  was  held  to  be  chargeable.  [Clan.  H. 
&,  W.  351,  354.]  So  if  the  wife  advance  her  separate  pro- 
perty as  a  loan  to  her  husband  for  the  payment  of  his  debts, 
she  is  entitled  to  stand  in  the  place  of  the  creditor.  And 
where  the  separate  money  of  the  wife  is  applied  by  the  hus- 
band in  the  purchase  of  an  estate,  she  will  be  an  incumbrance 
upon  it  to  that  extent.  [Clan,  on  H.  &  W.  612  ;  2  Atk.  R. 
383  ;  5  Mad.  R.  414 ;  10  Ves.  R.  511.] 

In  Huber  v.  Ruber's  adm'rs,  10  Ohio  Rep.  371,  it  was  held, 
where  money  comes  to  a  wife  in  right  of  a  former  husband, 
and  the  second  husband  borrows  it  from  her,  and  gives  her  a 
note  for  it,  the  note  is  good,  and  after  his  death  she  may  set 
it  up  in  equity  against  him.  Even  gifts  between  husband 
and  wife  have  been  supported  in  equity,  although  a  court  of 
law  does  not  recognize  them.  [1  Atk.  Rep.  270.]  So  where 
the  husband  voluntarily  allows  the  wife  for  her  separate  use 
to  make  a  profit  of  various  articles  beyond  what  were  used  in 
the  family,  of  which  she  saved  £100,  which  the  husband 
borrowed  ;  the  wife's  right  to  the  money  will  be  upheld 
against  his  estate.  [3  P.  Wms.  Rep.  337.]  It  has  been  re- 
peatedly held,  that  a  court  of  equity  will  sustain  a  post  nup- 
tial convey  m-icQ  by  the  husband  to  the  separate  use  of  the  wife, 
where  the  consideration  is  property  received  from  her.  [2Rop. 
on  H.  &  W.  227  ;  Reeves  Dom.  Rel.  166  ;  1  Atk.  R.  269 ;  10 
Ves.R.  146;  2  John.  Ch.'Rep.  537;  7  Johns.  Ch.  Rep.  57] 
4  Mason's  Rep.  443.] 

In  Picquet  v.  Swan,  et  al.  4  Mason's  Rep.  443,  Judge  Sto- 
ry says,  "  It  is  common  learning  that  a  post-nuptial  settle- 
ment may  be  made  for  a  valuable  consideration,  by  a  hus- 
band upon  and  for  the  benefit  of  his  wife.  And  even  a  vol- 
untary settlement,  without  such  consideration  to  supjiort  it, 
would  be  upheld,  if  the  husband  were  not  in  debt  at  the  time, 
€iT  the. settlement  wtere  not  disproportionate  to  his  means,  tak- 
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ing  into  view  his  debts  and  his  situation."  The  learned 
Judge  considered  these  propositions  as  so  well  established, 
that  he  does  not  pretend  to  discuss  them,  but  merely  cites 
some  few -of  the  numerous  decisions  which  establish  them. 
See  Kent's  Com.  145 ;  Roper  on  H.  &  W.  ch  8,  <§.  2,  pp. 
301,  304,  306,  307,  309 ;  3  Johns.  Ch.  Rep.  481 ;  8  Wheat. 
Rep.  229.]  It  was  insisted  in  that  case,  that  although  the 
settlement  might  be  valid,  yet,  the  moment  the  proceeds  or 
income  arising  from  the  property  secured,  were  paid  by  the 
trustees  into  the  hands  of  the  wife,  they  ceased  to  be  trust 
funds,  and  were  immediately  liable  to  the  payment  of  the 
husband's  debts,  in  the  same  manner  as  if  they  had  been  her 
property,  not  secured  by  trusts.  The  court  said,  "  This  pro- 
position is  utterly  untenable  in  a  court  of  equity.  It  involves 
in  effect  a  total  defeat  of  the  original  trusts.  These  trusts 
were  to  secure  the  income  and  proceeds  to  the  sole  and  sep- 
arate use  of  Mrs.  Swanj  with  an  unlimited  power  to  dispose 
of  them  as  a.  feme  sole.  Nothing  is  more  clear,  than  that  the 
separate  property  of  a  feme  covert,  secured  or  given  to  her 
separate  use,  will  be  upheld  for  her  use  by  a  court  of  equity. 
Into  whosever  hands  the  same  may  come,  whether  of  a  stran- 
ger, or  even-of  the  husband,  if  it  comes  clothed  with  the 
trust,  and  with  notice  of  it.  the  party  so  possessing  it,  be- 
comes a  trustee  for  the  feme  covert.  It  is  in  no  sense  the 
property  of  the  husband,  and  can  never  become  his,  except 
by  a  voluntary  appropriation  of  it  to  his  use,  by  the  wife  her- 
self. She  may  invest  it  as  she  pleases ;  and  appropriate  it 
to  furniture,  or  pictures,  or  plates,  or  jewelry,  or  bank  stock, 
or  other  securities,  or  personal  ornaments,  or  paraphernalia, 
still  it  is  her  own,  and  cannot  be  touched,  while  she  retains 
her  power  and  dominion  over  it."  Again:  "Indeed,  the 
moment  courts  of  equity  decided  that /ewes  covert  could  hold 
separate  property  to  their  own  use  as  femes  sole,  it  was  a  ne- 
cessary consequence,  that  the  protection  of  it  should  be  as 
universal  as  the  right."  Seq  2  P.  Wms.  Rep.  316;  3  Bro. 
Ch.  Rep.  7 ;  9  Ves.  Rep.  369 ;  3  Thomas'  Co.  Lit.  132,  note 
N.;  3  Id.  30'9,  note  O  ;  314,  note  R ;  Alherly  on  Mar.  Set. 
ch.  21,  p.  330;  ch.  22,  p.  334;  1  Mad.  Ch.  Prac.  376;  2 
Johns.  Ch.  Rep.  543 ;  17  Jojins.  Rep.  548  ;  2  Kent's  Com. 
136  ;  2  Rop.   on  H.  &  W.  ch  19,  pp.  179,  184,   185,  226, 
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227 ;  3  Harr.  Rep.  87 ;  20  Pick.   Rep.   556 ;  2  Ired.  Rep. 
553 ;  5  W.  &.  Sergt.  Rep.  494;   15  Verm.  Rep.. 525. 

But  it  is  said  that  the  husband  is  entitled  to  all  sums  of  mo- 
ney which  his  wife  earns  by  her  skill  or  labor  ;  and  if  he 
die  without  having  recovered  them,  they  do  not  survive  to 
her,  but  his  executors  shall  have  them.  So  he  is  entitled  to 
money  lent  by  her,  or  received  by  a  third  person  on  her  ac- 
count during  the  marriage.  [Clan,  on  H.  &.  W.  3.]  This 
learned  author  says,  that  the  separate  provisions  of  married 
women  are  of  two  kinds;  first  the  property  which  is  be- 
queathed to  their  separate  use ;  secondly,  the  allowance 
which  is  made  to  them  by  their  husbands,  before  or  during 
marriage,  for  their  maintenance  upon  a  separation.  And  the 
difference  between  the  first  and  second  kinds  of  provision  is 
this,  the  former  being  for  her  separate  use,  is  her  separate  es- 
tate, of  which  she  may  dispose  as  she  thinks  fit;  but  the  lat- 
ter being  destined  for  personal  enjoyment,  it  would  be  con- 
trary to  the  intent  of  its  creation,  if  she  were  capable  of  de- 
priving herself  of  it.  If  she  save  money  out  of  her  separate 
estate,  the  savings  are  always  hers,  against  all  claimants. 
And  if  she  purchases  lands  and  houses  with  what  she  has 
saved,  the  court  will  follow  the  purchase,  and  secure  it  a- 
gainst  the  husband  for  her  benefit,     [pp.  271  to  276.] 

In  respect  to  the  slaves  which  were  redeemed  from  the 
mortgage  by  Shields  and  conveyed  by  him  and  J.  Hoot  to  a 
trustee  for  the  benefit  of  Mrs.  Hoot  and  her  children,  we 
think  the  citations  we  have  made  very  fully  support  it.  That 
the  relinquishment  of  the  wife's  contingent  right  of  dower  in 
the  lands  of  her  husband  is  a  sufficient  consideration  for  a 
settlement,  has  not  been  controverted,  and  we  think  cannot 
be  successfully  gainsayed.  True,  the  slaves  were  worth  half 
as  much  as  the  entire  purchase  money  of  the  land,  and  con- 
sequently more  than  the  dower  of  the  wife,  even  if  it  had 
been  a  vested  interest.  Yet  it  cannot  be  affirmed  that  the 
transaction  was  fraudulent.  Perhaps  it  was  desirable  that 
the  debt  secured  by  the  mortgage  might  be  extinguished,  and 
the  residue  of  the  purchase  money  might  be  turned  to  a  bet- 
ter account  than  the  occupancy  of  the  land  by  the  husband  ; 
so  that  it  was  really  for  his  interest  to  yield  to  the  requisition 
of  his  wife.     Be  this  as  it  may,  her  contingent  right  could 


400 ALABAMA. 

"""""  Hoot,  et  al.  V.  Sorrell,  et  al. 


onlybe  acquired  by  her  relinquishment.  If  in  good  faith 
she  placed  an  estimate  upon  it  far  beyond  its  true  value,  we 
know  of  uo  warrant  for  the  imputation  of  mala  fides.  It 
cannot  be  predicated  of  the  disparity  in  value  between  what 
she  yielded  up  and  what  she  received  in  return.  The  dif- 
ference is  not  under  the  circumstances  of  the  case  so  great  as 
to  shock  the  common  sense  of  mankind  and  furnish  in  itself 
conclusive  evidence  of  fraud.  If  fraud  is  not  a  necessary  de- 
duction, then  the  inequality  between  the  property  settled  and 
the  consideration  for  the  settlement,  will  not  authorize  a 
court,  of  equity  to  set  it  aside.  [Juzan,  et  al.  v.  Toulmin,  9 
Ala.  Rep.  662.]  This  course  of  reasoning  very  fully  sup- 
ports the  purchase  which  was  made  for  Mrs.  Hoot's  benefit,  of 
the  lot  in  Cahawba ;  the  consideration  on  her  part  being  the 
relinquishment  of  the  right  of  dower  in  a  tract  of  land  which 
the  husband  had  previously  bargained  and  sold.  The  pur- 
chase of  the  lot  cost  but  one  hundred  dollars ;  and  the  infer- 
ence is  reasonable  that  this  sum  did  not  exceed,  the  value  of 
her  contingent  right,  if  that  right  be  susceptible  of  estima- 
tion. 

:  If  the  wife,  in  relinquishing  her  contingent  interest  may 
stipulate  for  an  equivalent,  what  rule  of  law  inhibits  her  from 
making  the  best  bargain  she  can,  consistently  with  honesty 
and  fair  dealing  ?  Equity  will  not  adjust  with  the  most  ex- 
act scales,  (even  if  it  were  possible,)  the  relative  value  of  the 
interest  renounced,  and  the  money  or  other  thing  given  for  it. 
The  difficulty  of  estimating  the  worth  of  a  right  of  dower, 
which  may  or  may  not  attach — the  uncertain,  imaginary  and 
fluctuating  value  of  land,  in  this  country,  all  considered,  should 
induce  much  hesitation  before  any  tribunal  would  pronounce 
against  a  transaction  like  the  present,  merely  because  the 
wife  received  an  immediate  interest  of  greater  market  value 
than  her  dower  would  have  been,  had  it  actually  vested  in 
possession.  We  repeat  that  she  might  not  thus  have  appre- 
ciated it.  The  effect  of  fraud,  in  fact,  would  be  to  divest 
the  wife  even  of  an  equivalent,  the  proof  therefore  should  be 
most  convincing  to  establish  it. 

It  may  be  added  upon  this  point,  that  it  is  in  proof  that  Mrs^ 
Hoot's  mother  in  1834,  sent  from  South  Carolina  $375  to 
^400  in  specie,  which  the  carrier  was  directed  not  to  pay  to 
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J.  Hoot,  unless  his  wife  was  present  to  sign  a  receipt — it  be-* 
ing  remarked  by  the  person  who  delivered  it  to  the  carrier, 
that  it  was  for  Mrs.  Hoot,  and  not  her  husband.  The  car- 
rier delivered  the  money  to  Mrs.  Hoot  in  her  husband's  pres- 
ence, and  a  receipt  was  signed  by  both  of  them.  Several 
witnesses  suppose  that  the  land  or  a  part  of  it  sold  to  Shields 
was  purchased  from  the  United  States  with  this  money;  but 
as  they  do  not  speak  from  any  knowledge  of  their  own,  their 
testimony  upon  this  point  cannot  be  regarded.  One  witness 
however  testifies  that  he  received  from  Mrs.  Hoot  $.92  ot 
$93,  and  from  her  trustee,  Campbell,  an  additional  sum — 
making  in  all  $100,  which  a,ccording  to  her  directions  l^e 
invested  in  the  entry  of  a  half  quarter  section  of  the  land 
which  the  husband  sold.  We  do-not  mention  these  facts  as 
establishing  a  resulting  trust  in  favor  of  the  wife  or  an  equi- 
table incumbrance  upon  the  lands  to  which  she  relinquished 
her  right  to  dower,  to  any  definite  extent ;  but  they  certainly 
present  her  to  the  court  in  a  more  favorable  attitude. 

In  respect  to  the  furniture  and  other  personal  property 
which  were  purchased  in  the  name  of  Mrs.  Hoot's  trustee, 
there  is  no  evidence  that  her  husband  furnished  any  part  of 
the  money  to  pay  for  it,  or  that  he  had  the  means  to  expend 
in  that  way,  had  he  been  so  inclined.  It  is  shown  by  the 
testimony,  that  he  was  embarrassed  as  early  as  1838,  and  that 
since  that  time  his  visible  estate  has  been  devoted  to  the 
payment  of  his  debts.  We  cannot,  then,  in  the  condition  of 
the  proof,  undertake  to  say,  that  this  property  was  paid  for  by 
J.  Hoot ;  the  proof  shows  that  it  is  altogether  probable  the 
business  in  which  his  wife  employed  the  slaves  which  were 
settled  to  her  separate  use,  enabled  her  to  make  purchases  to 
that  extent. 

It  is  shown  by  the  testimony  that  the  lot  in  Cahawba, 
which  was  purchased  for  Mrs.  Hoot,  has  been  improved  by 
the  erection  of  buildings  thereon,  the  cost  of  which  is  Vari- 
ously estimated  from  $1200  to  3000.  The  larger  portion  of 
this  expenditure  it  is  probable  has  been  met  by  money  re- 
ceived for  the  hire  of  the  slaves,  in  which  Mrs.  Hoot  has  a 
separate  estate,  and  from  their  employment  in  a  boarding 
house  and  tavern  under  her  direction.  Yet  it  is  obvious  froip. 
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the  prdofj  that  her  husband  furnished  a  portion  of  the  mate- 
rial of  which  these  buildings  were  erected — to  what  extent, 
the  eridenoe  does  not  indicate  with  the  precision  desirable. 
A  question  arises  in  this  posture  of  the  case,  Can  the  credi- 
tors of  tlie  husband  subject  the  separate  estate  of  the  wife  to 
the  e:ictent  of  the  property  6r  money  appropriated  by  the  hus- 
band towards  its  improvement  ? 

In  Ewing  v.  Cantrell,  Meigs'  Rep.  364,  W,  the  brother  of 
Mrs.  C,  conveyed  to  her  son  several  acres  of  land  in  the  vi- 
cinity of  Nashville,  in  trust  for  the  separatg  and  exclusive  use 
of  Mrs.  C.  during  her  life.  The  trustee  was  to  permit  his 
mother  to  have,  receive  and  enjoy  the  use,  occupation  and 
possession  of  the  premises,  free  from  all  claims,  rights  and 
demands  of  her  husband ;  and  upon  her  death  the  premises 
were  to  revest  in  the  grantor,  as  if  the  conveyance  had  never 
beeri  executed.  During  the  same  year  in  which  the  convey- 
ance was  made,  the  trustee  with  the  knowledge  of  his  mo- 
ther, "but  of  his  own  accord,"  made  improvements  by 
building  on  the  premises,  houses  designed  for  his  mother's 
use,  which  cost  $4756  97  cents.  Of  this  sum,  |2644  34 
cents,  were  paid  by  means  of  the  separate  property  of  the 
cestui  que  trust,  and  $148  21  by  her  husband,  leaving  a  bal- 
ance of  $2112  53  cents,  which  wds  provided  by  the  trustee 
from  his  own  funds,  and  was  intended  by  him  as  a  present 
to  his  mother.  '  ^ 

«At  the  time  of  this  gift  by  the  son  he  was  insolvent,  though 
the  fact  was  unknowTi  both  to  his  mother  and  himself.  A 
judgment  being  afterwards  recovered  against  the  son,  and  an 
execution  issued  thereon  returned  "no  property  found,"  the 
judgment  creditor  filed  his  bill,  among  other  things  to  subject 
the  separate  estate  of  Mrs,  C.  to  the  extent  of  the  sum  her 
son  had  given  in  payment  for  its  improvement. 

The  chancellor  granted  relief  to  the  cohiplainants,  arid  the 
cause  being  removed  to  the  supreme  court,  it  was  there  said, 
that  there  was  no  pretence  of  a  trust,  secret  or  otherwise,  be- 
t  tween  the  mother  and  the  son — nor  that  it  was  intended  to 
hinder  and  delay  the  creditors  of  the  son  m  the  collection  of 
their  debts — the  proof  showing  no  ground  for  the  imputation 
6f  intentional  fraud  by  the  parties  ;  and  theTe  being  nothing  of 
which  the  relation  of  debtor  and  creditor  between  the  mo- 
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then  and  the  son  could  be  predicated.  It  was  conceded  that 
the  statute  of  frauds  made  void  every  gift,  grant  or  convey- 
ance of  lands,  (fcc.  "  made  of  fraud,  malice,  covin,  or  collu* 
sion  to  hinder,  deceive,  delay,"  6^0.]  yet  if  money  be  given 
by  an  embarrassed  man  to  his  relation  or  friend,  not  upon 
any  secret  trust,  to  be  implied  from  the  circumstances  or  oth* 
erwise — but  absolutely,  and  for  the  benefit  of  the  donee,  it 
could  not  be  affirmed  that  the  transaction  in  virtue  of  the 
statute  made  the  latter  a  debtor  to  the  donor's  creditors  The 
court  cited  1  Ves.  Jr.  Rep.  196;  1  Ans.  Rep.  381;  1  Ball  & 
B.  Rep.  387;  9  Ves.  Rep.  189  f  10  Id.  368;  6  Yerg.  R.  185, 
which  it  was  supposed  maintain  that  the  jurisdiction  of  court* 
of  chancery  in  cases  arising  under  the  statute  is  ancillary  to 
the  courts  of  law,  and  intended  to  give  effect  to  the  lien  of 
creditors  by  judgment  and  execution^  and  unless  the  execu- 
tion creates  a  lien,  the  assistant  jurisdiction  cannot  be  exer- 
cised. "So,  if  the  son,  without  any  trust,  secret  or  otherwise, 
gave  to  his  mother  the  money  in  question,  she  would  not  be 
treated  as  personally  the  debtor  of  the  son's  creditors ;  and 
the  creditors  cannot  tfeat  her  or  her  land,  as  being  liable  to 
them.  Their  judgments  create  no  lien  upon-  her  separate  es^ 
tate,  nor  their  fi.  fa.  upon  the  funds  invested  in  its'inaprove^ 
ment ;  nor  is  she  debtor  to  her  son. 

It  was  admitted  that  if  one  person  expends  his  money  in 
improving  the  real  estate  of  another  under  such  circumstances 
as  to  show  a  fraud,  and  that  the  latter  was  a  participator  in 
it,  the  owner  of  the  estate  would  be  chargeable  with  a  trust. 
The  difficulty  of  granting  the  relief  sought  is  noticed  by  the 
court,  and  it  is  asked  what  shall  the  creditors  sell  to  satisfy 
the  debt?  The  house,  or  the  house  and  the  land  also?  If 
the  land,  because  it  is  a  small  tract,  would  it  not  on  the  same 
ground  be  sold,  if  it  contained  as  many  hundred  acres  ?  And 
can  the  reversionary  interest  of  the  grantor  be  sold  ?  These 
questions  were  left  unanswered-— the  decree  was  reversed 
and  thfe  bill  dismissed. 

We  have  noticed  this  case  thus  at  large,  because  it  seems 
to  have  been  well  considered,  and  discusses  principles  which 
are  cognate  to  those  applicable  to  the  case  at  bar.  We  can- 
not, however,  regard  it  as  decisive,  and  will  consider  as 
briefly  as  may  be  the  points  of  difference. 
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The  power  of  the  wife  over  her  separate  property,  it  is 
said,  depends  on  the  intention  of  the  donor,  as  it  may  be  col- 
lected from  the  instrument  by  which  the  interest  was  crea- 
ted. It  is  said  to  be  a  rule  in  equity,  "  that  a  feme  covert 
acting  with  respect  to  her  separate  property,  is  competent  to 
aet  in  all  respects  as  if  she  were  a  'feme  sole^  But  this  rule, 
it  is  said,  does  not  apply  to  real  estate  limited  to  the  separate 
use  of  a  married  woman  and  her  heirs ;  for  she  is  not  consid- 
ered as  the  absolute  owner  of  such  property  by  virtue  of  this 
limitation,  as  a  feme  sole  would  be.  It  tnust  be  understood 
only  of  that  kind  of  interest  belonging  to  the  wife,  which  the 
law  would  give  to  the  husband  on  his  marriage,  as  personal 
property,  and  the  rents  and  profits  of  her  real  estate  during 
her  life.  [2  Yes.  Sr.  Rep.  190;  1  Bro.  Ch.  Cases,  19.]  A 
married  woman  being  thus  capable  of  possessing  property  to 
her  separate  use,  and  disposing  of  it,  a  court  of  equity,  it  is 
said,  will  consider  her  so  far  distinct  from  her  husband  as  to 
Suffer  her  to  be-sued  by  him,  or  to  sue  him ;  or  ta  be  sued  by, 
or  to  sue  any  other  person  with  respect  to  that  property. 
[Prec.  Chan.  24,  275 ;  2  Eq.  Ca.  Ab.  144 ;  see  Mitf.  Plead. 
83 ;  3  Atk.  Rep.  478  ;  3  Mad.  Rep.  474 ;  1  Ves.  Jr.  R.  278  ; 
^  Id.  486  ;  1  Chan.  Cas.  35 ;  2  Ves.  Sr.  Rep.  452 ;  3  Johns. 
Ch.  Rep.  77.] 

It  is  said  to  be  settled,  that  the  separate  estate  of  a  feme 
covert  cannot  be  made  liable  to  general  demands  against  her ; 
that  is  where  her  engagement  is  merely  implied,  and  not  re- 
duced to  writing.  In  Nantes  v.  Corrock,  9  Ves.  Rep.  182,  it 
was  attempted  to  charge  the  separate  estate  of  a  married 
woman,  without  any  lien,  but  merely  on  the  ground  that  it 
was  the  produce  of  a  fraud  alledged  to  have  been  committed 
by  her  upon  the  rights  of  the  plaintiff;  and  the  bill  was  dis- 
missed. But  in  that  cas6  the  property  was  stock,  against 
which  execution  could  not  be  given  in  equity,  as  there  was 
no  express  lien  upon  it ;  and  this  consideration  seemed  to 
have  influenced  the  judgment  of  the  Lord  Chancellor.  It 
WEis  however  said  by  the  Vice  Chancellor  in  Greatly  v.  No- 
ble, et  al.  3  Mad.  Rep.  89,  "  If  it  were  necessary  now  to  de- 
cide the  point,  I  think  it  would  be  difficult  to  fijid  either 
principle  or  authority  for  reaching  the  separate  estate  of  a 
frnie  covert,  as  if  she  were  a  feme  sole,  without  any  charge 
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on  her  part,  either  express  or  to  be  implied."  Clancy,  in  his 
treatise  upon  the  rights  of  husband  and  wife,  (p.  346,) 
says  the  present  state  of  the  law  seems  to  be  this,  that  if  a 
married  woman  having  separate  property,  executes  a  bond  or 
note,  jor  any  other  instrument  by  which  she  undertakes  to 
pay  money,  that  property  will  be  bound  by  her  engagement, 
though  the  instrument  which  she  has  signed  does  not  pur- 
port to  be  a  lien  upon  it.  But  if  the  demand  against  her 
arise  merely  from  an  implied  undertaking,  her  separate  estate 
cannot  be  charged  with  its  payment.  The  learned  author 
however  admits  that  the  law  in  respect  to  the  liability  of  the 
wife's  separate  estate  to  her  general  engagements  is  so  unset- 
tled, that  no  clear  result  can  be  stated.  [See  1  Bro.  Ch.  Ca. 
16  ;  4  Id.  483  ;  1  Ves.  Jr.  Rep.  189 ;  4  Id.  129  ;  15  Id.  596.  j 

In  Dyett  v.  N.  A.  Coal  Co.,  20  Wend,  Rep.  570,  it  was 
held,  that  the  separate  estate  of  Q.feme  covert,  in  the  hands  of 
trustees,  is  in  equity  chargeable  with  debts  contracted  for  the 
benefit  of  the  estate.  So  such  estate  is  chargeable  where  a 
portion  of  it  has  been  converted  into  other  property,  in  con- 
formity to  the  provisions  of  the  trust  deed,  and  a  debt  is  con- 
tracted for  the  benefit  of  such  substituted  property.  See 
further  as  to  the  power  of  the  "v^ife  to  deal  with  her  separate 
property,  and  even  with  respect  to  the  husband  himself,  Clan- 
cy on  Rights,  &c.,  347,  350,  351,  355,  612.] 

In  the  case  cited  from  Meigs''  Reports,  it  must  be  observ- 
ed, that  Mrs.  C.  had  but  a  life  estate  in  the  premises,  and  that 
after  her  death,  they  were  to  revert  to  her  brother,  the  grant- 
or, as  if  they  had  never  been  settled  on  her:  further,  it  was 
supposed  that  the  expenditure  of  the  son's  money  was  a  gra- 
tuitous act  on  his  part— was  a  gift,  and  did  not  create  an  in- 
debtedness, or  secret  trust  in  his  favor,  within  the  meaning 
of  the  statute  of  frauds.  That  he  had  expended  his  money 
without  the  request  of  the  mother,  when  she  had  furnished 
the  means  of  making  such  improvements,  (for  any  thing  ap- 
pearing to  the  contrary,)  as  she  desired;  that  the  ji.  fa's  in 
favor  of  the  son's  creditors  did  not  give  a  lien  upon  the  mo- 
ney thus  invested  by  him  ;  and  as  the  mother  was  not  made 
the  son's  debtor  in  virtue  of  the  transaction,  her  estate.  \vas 
not  chargeable  to  his  creditors. 

In  the  case  at  bar,  the  proof  shows,  that  the  buildings  erect- 
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ed  upon  Mrs.  Hoot's  lot,  if  not  projected  by  her,  were  made 
professedly  under  her  supervision  and  control;  and  that  her 
husband  purtihased  lumber  at  the  cost  of  several  hundred- 
dollars,  which  was  used  in  making  these  improvements. 
Although  this  lumber  was  never  paid  for  by  the  husband, 
yet  it  became  his  property,  and  while  it  remained  in  the 
state  \n  which  he  acquired  it,  was  subject  to  seizure  and  sale 
under  an  execution  against  his  goods  and  chattels.  There 
then  can  be  no  objection  to  the  relief  sought^  sn  far  as  it  res- 
pects the  lumber,  on  the  ground  that  it  was  intangible  by  a 
fieri  facias  Mrs.  Hoot  could  not  have  been  ignorant  that  her 
husband  furnished  it — the  quantity  was  too  large  to  allow 
such  a  supposition,  and  the  inquiries  she  must  have  made  of 
her  workmen,  would  have  informed  her  of  the  materials  ne- 
cessary to  make  the  improvements ;  so  that  the  conclusion 
that  Mrs.  H  voluntarily  accepted  her  husbad's  bounty,  at  least 
to  the  extent  here  indicated,  is  but  natural,  and  under  the 
circumstances  cannot  be  avoided. 

Here,  in  legal  effect,  was  the  gift  of  property,  by  a  husband 
in  embarrassed  circumstances — in  fact  he. owed  the  debts 
which  the  coYnplainants  in  the  present  case  are  seeking  to 
collect,  at  the  time  he  exercised  his  bounty.  According  to 
repeated  decisions  of  this  court,  a  gratuitous  conveyance  of 
property  by  a  debtor  is  void  absolutely,  as  to  pre-existing 
creditors,  and  if  made  with  the  intention  to  defraud,  will  be 
avoided  as- to  subsequent  creditors.  [2  Stew.  Rep.  214;  3 
Porter's  Rep.  196;  6  Ala.  Rep.  506.]  There  can  be  no 
doubt  but  the  husband  could  not  have  giveti  the  lumber  to 
the  use  of  his  wife,  so  as  to  defeat  a  creditor ;  but  as  it  has 
been  converted  into  fixed  improvements,  and  has  become  at- 
tached to  the  soil,  it  is  a  question  of  some  perplexity,  to  de- 
termine how  the  vajufe  of  it  can  be  reached  by  creditors.  If 
it  had  been  officiously  appropriated,  we  will  not  inquire  whe- 
ther it  could  be  sequestered  at  a  creditor's  suit ;  but  here  the 
circumstances  are  such  as  to  warrant  the  inference  of  a  con- 
currence by  the  husband  and  wife. 

In  Nantes  v.  Corrock,  9  Ves.  Rep.  189,  Lord  Eldon  said, 
"  One  of  the  greatest  difficulties  that  has  occurred  in  this 
court  is,  how  to  give  any  execution  against  the  property  of  a 
married  woman :  and  in  Hulme  v.  Tenant,  Lord  Thurlow 
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went  no  further  than  thegrents  and  profits  of  her  estate ;  not 
as  to  the  estate  itself;  and  clearly  not  against  her  person." 
In  the  present  case,  the  interest  to  which  the  creditors  of  the 
husband  are  entitled,  is  so  commingled  with  that  of  the  wife, 
that  it  is  impossible  to  separate  it ;  apd  it  would  be  unjust 
that  the  wife  should  be  divested  of  her  entire  estate.  Under 
such  circumstances,  the  lot  with  its  improvements  should  be 
leased  for  a  term  sufficiently  long  to  extinguish  the  charge  ; 
unless  Mrs.  Hoot,  or  some  one  for  her,  shall  within  some 
reasonable  time  to  be  prescribed  by  the  chancellor,  pay  the 
amount. 

The  sum  to  which  the  creditors  are  entitled,  is  the  value 
of  lumber  furnished,  with  interest  thereon  from  the  com- 
mencement of  the  suit-^and  in  estimating  the  value,  refer- 
ence will  be  had  to  the  same  period.  Of  course  the  aggre- 
gate will  be  divided  between  the  complainants  whose  exe- 
cutions are  unsatisfied,  in  proportion  to  the  amounts  respec- 
tively due  to  them. 

It  does  not  appear  that  the  husband  expended  his  money 
in  improving  his  wife's  estate  ;  and  we  are  consequently  re- 
lieved from  the  necessity  of  inquiring  whether  sujch  a  dona- 
tion could  be  reached  by  his  creditors. 

The  proof  shows  that  the  husband  occasionally  expended 
a  little  labor  about  the  improvements ;  but  all  the  witnesses 
who  speak'  of  it,  concur  in  the  opinion,  that  his  labor  was 
worth  but  little,  if  any,  more  than  what  his  wife,  furnished 
him  to  eat.  But,  be  this  as  it  may,  we  cannot  very  well  per- 
ceive how  the  value  of  the  personal  labor  of  the  husband 
employed  in  the  improvement  of  the  wife's  separate  real  es-- 
tate,  can  be  devoted  to  the  payment  of  his  debts.  Creditors 
cannot  force  their  debtors  to  work,  however  much  the  dic- 
tates of  honesty  prompt  to  economy  and  industry  ;  and  if  a 
man  labours  without  compensation,  his  creditor  cannot  charge 
him  who  receives  the  benefit.  The  transaction  did  not  make 
the  lattter  a  debtor  to  the  laborer ;  and  the  creditor  cannot  at 
his  mere  volition  make  that  a  debt  which  -was  intended  as  a 
gratuity.  It  must  be  admitted  that  the  labor  was  not  sus- 
ceptible of  seizure  under  execution  ;  and  the  ancillary  juris- 
diption  of  equity  cannot  operate  upon  it. 
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Upon  a  view  of  the  entire  case,  ve  are  satisfied  that  the 
chancellor  erred.  His  decree  is  accordingly  reversed,  and 
the  cause  remanded,  that  it  may  be  proceeded  in  according 
to  the  following  instructions  :  Upon  this  case  being  remand- 
ed, the  register  will  take  an  account  of  the  amounts  due  to 
the  complainants  upon  their  respective  executions  ;  he  will 
also  ascertain  how  much  lumber  was  furnished  by  Jacob 
Hoot,  and  appropriated  in  the  improvement  of  his  wife's  lot 
(described  in  the  bill,)  in  the  town  of  Cahawba,  and  what 
the  value  of  so  much  lumber  when  the  complainanVs  bill 
was  filed ;  upon  this  latter  sum  he  will  add  interest  from 
that  peripd  down  to  the  time  of  making  his  report.  Having 
performed  the  duty  hereby  devolved  upon  him,  the  register 
will  make  a  full  report  thereof  to  the'  term  of  the  court  of 
chancery  next  hereafter  to  be  holden  in  Dallas  county.  And 
the  chancellor  will  thereupon  render  such  decree  as  we  have 
indicated  will  be  proper.  - 

The  costs  of  this  court  will- be  paid  by  Thomas  B.  Sorrell 
and  the  complainants  associated  with  him. 


GILCHRIST  V.  BRANCH  BANK  AT  MONTGOMERY. 

1.  A  memorandum  indorsed  by  the  sherifFo^  s-Jifa.  in  these  words,  case  ar- 
ranged-in  bank  as  per  instructions,  is  not  equivalent  to  a  return  of  satisfied, 
nor  sufficient  ground  to  enter  satisfaction  of  the  judgment,  or  to  quash  a 
subsequent  execution. 

■J   ly^         -   , 

yVrit  of  Error  to  the  Circuit  Court  of  Montgomery. 

Supersedeas  sued  out  by  Boyd  upon  a  petition  asserting 
that  a  certain  execution  issued  at  the  suit  of  the  Bank  against 
GilcTirist  and  others,  was  irregular,  inasmuch  as  the  judg- 
ment had  been  fully  paid  and  satisfied  to  the  Bank,  and  that 
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a  former  execution  issued  thereon  had  been  returned  by  the 
sheriff  of  Macon  in  these  words :  "  Case  arranged  in  Bank 
as  per  instructions.  W.  Fitzpatrick,  sheriff."  At  the  return 
of  the  supersedeas  the  plaintiffs  moved  the  court  to  enter  sat- 
isfaction of  the  judgment,  and  quash  the  last  execution  on 
the  ground  alledged  in  the  petition.  The  motions  were  re- 
fused, and  judgment  given  for  the  costs  of  the  motion. 

It  does  not  appear  that  any  evidence  was  submitted  to 
sustain  the  motions.  It  is  now  assigned  as  error,  that  the 
court  erred  in  refusing  these  motions. 

Chilton  and  McLester,  for  the  plaintiffs  in  error,  cjted 
Haden  v.  Walker,  5  Ala.  Rep.  56. 

Elmore,  contra. 

GOLDTHWAITE,  J.— 1.  Wishout  debating  how  far  ei- 
ther of  these  motions  could  be  sustained,  without  proof  to  the 
court,  w'e  shall  proceed  to  consider  the  cause  as  if  the  alledg- 
ed return  was  properly  before  us.  The  decision  in  Haden 
V.  Walker,  5  Ala.  Rep.  56,  proceeds  upon  the  ground  that 
the  return  by  the  sheriff,  of  the  execution,  "  settled  with  the 
plaintiff 's  attorney  as  per  order  of  the  same — costs  and  com- 
missions paid  to  sheriff,"  was  equivalent  to  the  statutory  re- 
turn of  "satisfied."  We  think  no  such  inference  arises  out 
of  the  indorsement,  which  it  seems  was  made  on  the  execu- 
tion in  this  case.  There  is  no  affirmation  by  the  sheriff, 
that  the  money  has  been  paid ;  and  what  is  written  seems  a 
mere  memorandum  of  the  officer,  that  he  had  been  relieved 
from  the  duty  of  making  the  money  by  reason  of  instructions 
from  the  Bank,  that  the  execution  was  arranged — how,  or 
when  arranged  there  is  no  indication.  We  are  satisfied  it 
would  be  going  too  far  to  hold  this  imperfect  memorandum  a 
return  equivalent  to  that  of  satisfaction. 

Judgment  affirmed. 
52 
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CLERK  OF  COUNTY  COURT  OF  LOWNDES  v.  AN- 
^     DERSON. 

1.  Although  the  taker  up  of  an  estray,  is  required  by  law  to  give  the  clerk  of 
the  court  notice  of  such  estmy,  if  it  has  been  delivered  to  the  owner,  died, 
«  escaped  without  his  fault,  within  twelve  months,  and  to  account  with 
him,  for  such  as  he  still  holds,  yet  if  he  fails  to  do  so,  he  is  not  liable  be- 
yond the  condition  of  his  bond,  that  is,  one  half  the  appraised  value  of 
such  as  are  not  reclaimed  by  the  owner,  die,  or  escape.  Qiicre?  is  not  the 
taker  up,  guilty  of  such  negligence,  liable  in  any  event  for  costs. 

Writ  of  Error  to  the  County  Court  of  Lowndes. 

Suit  by  the  plaintiff  in  error,  against  the  defendant  on  a 
stray  bond. 

Upon  thj3  trial,  as  appears  from  the  bill  of  exceptions,  it 
was  in  evidence,  that  three  steers  had  been  taken  up  by  the 
defendant,  as  strays,  about  the  8th  November,  1838,  which 
were  appraised  to  $20  each,  and  that  the  bond  in  suit  was 
taken  from  the  defendant  by  a  justice  of  the  peace,  and  re- 
turned to  the  office  of  the  clerk  of  the  county  court.  It  was 
also  proved,  that  one  of  the  steers  had  been  proved  away,  by 
the  owner  thereof,  within  twelve  months  from  the.  date  of 
the  appraisement,  but  that  the  remaining  tw6  were  still  with 
the  defendant.  It  was  also  in  proof,  that  defendant  had  never 
made  any  report,  or  had  given  information  to  the  clerk,  that 
the  steer  had  been  proved  away  by  the  owner. 

The  court  charged  the  jury,  that  if  one  of  the  steers  had 
been  proven  away  by  the  owner,  within  twelve  mqnthsfrom 
the  day  of  the  appraisement  of  the  same,  that  the  plaintiff 
could  not  Recover  for  such  steer,  although  the  defendant  had 
made  no  report,  or  given  information  thereof  to  the  clerk — 
and  further  charged  the  jury,  that  if  the  facts  in  evidence 
were  believed  by  them,  the  plaintiff  was  entitled,  to  recover 
but  one  half  the  value  of  the  remaining  two  steers,  with  in- 
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terest  from  the  date  of  the  forfeiture.     To  which  the  plaintiff 
excepted,  and  which  he  now  assigns  as  error. 

T.  J.  Judge,  for  plaintiff  in  error.. 

1.  It  is  the  duty  of  the  taker  up  pf  an  estray,  at  the  expi- 
ration of  twelve  months,  if  the  same  is  not  proved  away,  &c. 
to  pay  one  half  the  amount  of  the  appraised  value  thereof  to 
the  clerk  of  the  county  court.  If  the  stray  is  proved  away,  it 
is  further  contended,  that  it  is  his  duty  to  report  the  fact  to  the 
clerk,  else  how  is  the  clerk  to  know  it  ?  The  clerk  is  bound 
to  sue  after  the  expiration  of  twelve  months;  and  shall  the 
clerk  be  thrown  into  the  costs,  on  the  taker  up  then  showing 
for  the  first  time,  that  the  stray  has  been  proved  away  ?  [CI. 
Dig.  550,  §6;  Id.  551,  <^  13.] 

2.  The  second  charge  given  was  clearly  erroneous.  When 
a  stray  bond  is  forfeited,  the  whole  of  the  penalty  is  recovera- 
ble, with  interest  on  the  same,  and  not  one  half,  as  the  court 
charged.     [Clay's  Dig.  551,  §  13 ;  Id.  550,  §  6.]  "   , 

Cook,  contra.  The  condition  of  the  bond  is,  that  the  per- 
son posting  shall  pay  half  the  appraised  value.  The  6th  sec- 
tion referred  to,  being  in  force  at  the  passage  of  the  13th  sec- 
tion, cannot  qualify  the  latter. 

ORMOND,  J.— By  the  act  of  1820,  the  tak^  up  of  an  es- 
tray, was  required  to  pay  one  half  the  appraised  value  to  the 
clerk  of  the  county  court,  and  upon  his  failing  t6  do  so  with- 
in twelve  months  from  the  time  of  the  appraisement,  was  sub- 
jected to  an  action  of  debt  by  the  clerk,  for  the  entir'e  amount 
of  the  appraised  value  of  such  estray.  [Clay's  Dig.  550,  §  6.  ] 

By  the  act  of  1823,  the  taker  up  of  an  estray,  was  required 
upon  the  value  being  ascertained  by  appraisement,  to  exe- 
cute a  bond  for  the  amount  of  the  appraisement,  payable  to 
the  clerk  and  his  successors  in  office,  with  condition  to  pay 
the  clerk  half  the  amount  of  the  appraised  value  of  the  stray, 
unless  the  same  was  proved  away  by  the  owner,'  or  owners 
thereof,  within  twelve  months  from  the  appraisement ;  or 
unless  it  escaped  without  the  connivance  or  neglect  of  the 
taker  up. 
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The  only  question  to  be  determined  is,  whether  the  pro- 
vision of  the  6th  section,  requring  the  taker  up  to  account 
with  the  clerk,  within  twelve  months,  or  be  subjected  to  a 
recovery  for  the  entire  amount  of  the  appraisement,  is  not 
still  in  force,  notwithstanding  the  act  of  1823,  requiring  a 
bond  with  condition  to  be  executed  by  him. 

Tliere  is  doubtless  much  force  in  the  argument,  that  such 
is  the  fact,  as  otherwise  it  would  be  impossible  for  the  clerk 
to  know  when  to  commence  a  suit,  but  we  do  not  see  how  a 
construction  can  be  put  upon  the  law,  in  opposition  to  the 
clear  and  explieit  language  of  the  condition  of  the  bond  ,* 
which  declares  that  the  obligor  shall  only  be  compelled  to 
pay  one  half  the  appraised  value  of  such  strays  as  are  not 
proven  away,  die,  or  escape.  To  hold  that  the  obligor  was 
liable  beyond  the  condition  of  his  bond,  in  virtue  of  a  previ- 
ous statute,  is  entirely  unauthorized  by  the  established  rules 
for  the  construction  of  statutes.  If  there  is,  as  there  seems 
to  be,  a  palpable  incongruity  between  them,  the  former  must 
yield. 

It  miglit  be  worthy  of  consideration,  whether  the  defend- 
ant could  exonerate  himself  from  the  payment  of  costs,  by 
bringing  himself  within  the  condition  of  the  bond,  unless  he 
had  previously  given  the  clerk  notice  that  the  stray  had  been 
proven  away,  died,  or  escaped ;  as  the  clerk,  in  bringing  the 
suit,  is  merely  performing  a  public  duty  cast  on  him  by  law. 

Let  the  judgment  be  affirmed. 


,«q.  n}   ,;•(,  < 

.  HOUSTON  V.  STANTON  AND  STANTON. 

1.  Articles  of  agreement  were  entered  into,  between'  three  brothers,  which 
recited  that  they  had  jrreeiously  agreed  to  be  eqxud  sharers  and  partners  in 
the  prodvud  of  their  oivn  labor  and  those  under  their  care ;  and  to  hear  equally 
the  expense  of  carrying  on  a  farm,  raising  stock,  purchasing  land,  negroes 
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and  other  property,  whether  jointly  or  individually.  The  articles  then 
provided  for  the  continuance  of  the  partnership,  and  extended  it  to  all 
business  in  which  either  of  them  might  engage,  and  stipulated  that  if 
either  of  the  brothers  died  before  a  final  adjustment  and  division  of  the 
property  owned  by  them  jointly  or  individually,  the  survivor  or  survivors 
(if  one,  or  two  of  them  died  before  such  adjustment. and  division)  should 
heir  or  inherit  all  tlie  property,  after  a  liquidation  and  final  settlement  of 
the  debts  or  lawful  claims  against  all  or  either  of  them :  Hdd,  that  under 
this  agreement,  lands  purchased  upon  joint  account,  or  in  the  name  of  the 
brothers  individually,  inured  to  the  benefit  of  the  partnership ;  that  if  one 
of  the  partners  purchased  lands  in  his  own  name,  and  sold  them,  taking  a 
note  to  himself  for  the  purchase  money,  such  note  vested  in  the  partner- 
ship, at  least  in  equity,  and  upon  the  death  of  the  payee,  the  surviving 
partners  might  file  a  bill  in  their  own  names  for  the  enforcement  of  the 
equitable  lien  against  the  lands. 

2.  The  lien  of  the  vendor  of  land  is  a  secret  trust,  and  although  it  will  be 
preferred  to  any  other  subsequent  equal  equity,  unconnected  with  a  legal 
advantage,  or  equitable  advantage  which  gives  a  superior  claim  to  the  le- 
gal estate,  will  be  postponed  to  a  subsequent  equal  equity,  connected  with 
such  advantage.  If  therefore  a  vendee  who  has  a  perfect  conveyance 
sell  the  land  to  another  person  who  has  no  notice  that  he  has  not  paid  the 
purchase  money,  and  take  from  the  purchaser  a  note  for  the  purchase 
money,  which  is  assigned  for  a  vailuable  consideration  by  the  vendee,  be- 
fore the  sub-vendee,  or  the  assignee  has  notice  that  the  original  vendor 
has  not  been  paid,  the  equitable  lien  of  tlie  latter  will  be  lost,  and  the  as- 
signee will  be  entitled  to  the  money  due  on  the  note.  And  a  diiferent  rule 
of  law  will  not  be  applied,  although  the  sub-vendee  after  he  was  informed 
of  the  non-payment  by  his  immediate  vendor,  said  he  would  not  pay  his 
note,  unless  he  was  made  safe ;  nor  will  the  assignee's  right  to  retain  the 
money  be  impaired' because  he  gave  to  the  maker  of  the  note  an  indem- 
nity to  induce  him  to  pay  it. 

3.  The  possession  of  a  deed  by  the  vendee  is  prima  fade  evidence  that  it 
was  delivered  to  him  by  his  vendor,  and  the  onus  lies  upon  those  interest- 
ed to  prove  the  reverse  to  repel  the  presumption  by  proof. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  at  Livings- 
ton. 

In  December,  1843,  the  defendants  in  error  filed  their  bill, 
setting  forth  that  on  the  20th  November,  1842,  they,  to- 
gether with  Rufus  "W.  J.  Stanton,  since  deceased,  executed  a 
writing  under  their  respective  hands  and  seals,  whereby,  af- 
ter reciting,  among  other  things,  that  they  were  jointly  inter- 
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ested  in  a  farm  carried  on  by  them,  it  was  stipulated,  if  ei- 
ther one  or  two  of  them  die  before  a  final  adjustment  and  di- 
vision of  the  property  then  owned  by  the  parties  jointly  or 
individually,  all  the  property,  both  joint  and  individual,  of 
the  party  thus  dying,  should  vest  in  the  survivor  or  survivors, 
subject  to  the  payment  of  the  just  debts  of  the  deceased. 

Elihu  Moffitt,  late  of  the  county  of  Sumter,  contracted 
with  R.  W.  J7  S.  for  the  purchase  of  a  half  quarter  section  of 
land  situated  in  that  county,  and  which  is  particularly  de- 
scribed in  the  bill,  for  the  sum  of  fifteen  hundred  dollars, 
payable  in  three  equal  instalments  of  five  hundred  dollars 
each,  payable  on  the  first  day  of  January^  1840,  '41  and  '42; 
and  delivered  to  the  vendor  his  three  several  promissory 
notes,  due  at  these  periods,  each  for  the  amount  of  an  instal- 
ment. Simultaneously  with  the  making  and  delivery  of 
these  notes,  the  vendor  executed  to  the  vendee  a  bond  in 
the  penalty  of  three  thousand  dollars,  conditioned  to  be  void 
if  the  obligor  conveyed  to  the  obligee  title  to  the  land  upon 
the  payment  of  the  purchase  money. 

Subsequently  to  his  purchase,  Moffitt  bargained  and  sold  to 
Houston,  the  defendant,  a  tract  of  land  embracing  his  pur- 
chase from  R.  W.  J.  S.  Previous  to  the  consummation  of 
the  contract,  he  applied  to  R.  W.  J.  S.  to  make  him  a  deed 
for  the  "half  quarter  section,  and  promised  to  secure  the  pur- 
chase money  by  good  personal  security :  it  was  accordingly 
agreed,  that  the  security  should  be  given  and  the  deed  exe- 
cuted by  an  appointed  day.  Moffitt  and  his  vendor  met  on 
that  day,  but  the  persons  who  were  expected  to  become  the 
sureties  did  not  attend:  the  vendor  had  prepared  a  deed, 
which  purported  to  convey  the  lai^d  in  question  to  Moffitt, 
dated  on  the  first  day  of  May,  1839,  but  in  point  of  fact  sub- 
sequently executed ;  this  deed  was  placed  in  the  hands  of 
Moffitt,  under  a  promise  by  him,  that  he  would  in  a  few 
day-s  secure  the  payment  of  the  purchase  money  by  new 
notes,  in  which  Benjamin  D.  Turner  and  Henry  G.  Turner 
would  be  liable  as  sureties  and  joint  makers,  and  until  this 
was  done,  the  title  should  not  pass  from  the  vendor.  R.  W. 
J.  S.  being  informed  a  few  days  after  by  B.  D.  Turner,  that 
he  would  not  become  a  surety  for  Moffitt,  shortly  thereafter 
demanded  the  deed  of  the  latter,  and  was  informed  that  it 
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was  placed  in  the  hands  of  B.  D.  T.  as  a  justice,  with  in- 
structions to  retain  it  until  he  (R.  W.  J.  S.)  was  made  safe 
and  satisfied,  and  then  to  take  his  acknowledgment  and  have 
it  recorded ;  if  satisfactory  security  was  not  given,  then  he  ' 
was  to  deliver  it  to  him,  (the  grantor.) 

Before  the  close  of  the  year  1839,  Moffitt  died,  and  there- 
upon R.  W.  J.  S.  demanded  of  B.  D.  T.  the  deed  [placed  in 
his  hands,  who  replied,  it  was  placed  in  his  hands  to  obtain 
his  (the  grantor's)  acknowledgment,  and  have  it  recorded, 
but  knowing  that  Moffitt  was  in  doubtful  circumstances,  and 
that  he  had  not  paid  the  purchase  money,  he  had  not  asked 
him  to  acknowledge  it ;  afterwards  Moffitt  told  him  not  to 
have  it  recorded  until  the  grantor  was  secured  according  to 
their  agreement.  In  December,  1840,  B.  D.  T.  delivered 
the  deed  to  David  Russell,  who  in  a  few  days  thereafter  had 
it  recorded,  upon  the  probate  of  W.  D.  Rob  bins,  the  only 
subscribing  witness. 

On  the  25th  October,  1839,  Moffitt  conveyed  to  the  defend- 
ant the  lands  he  had  undertaken  to  sell  him — the  purchase 
being  made  on  a  credit,  and  the  notes  of  the  latter  being  ta- 
ken for  the  payment  of  the  purchase  money  amounting  to 
$8,000. 

Shortly  after  Moffit's  death,  the  defendant  informed  R.  W. 
J.  S.  that  unless  he  did  something  about  the  land  he  sold 
M.  he  would  lose  it — stating  that  he  had  applied  to  B.  D.  T. 
for  the  deed,  and  he  refused  to  give  it  up.  R.  W.  J.  S.  then 
directed  him  not  to  pay  any  part  of  the  purchase  money,  un- 
til what  was  due  him  (R.  W.  J.  S.)  was  discharged ;  to  which 
the  defendant  replied,  that  he  would  not  until  secured.  At 
the  time  this  conversation  took  place,  the  defendant  owed 
$4,000  upon  his  purchase  of  Moffitt.  Upon  another  occa- 
sion, the  defendant  gave  the  same  assurance  that  he  would 
not  pay. 

R.  W.  J.  S.  in  his  lifetime,  always  claimed  a  lien  upon  the 
land  which  he  sold  to  Moffitt,  and  since  his  death  the  com- 
plainants have  continued  to  make  the  same  claim — and  of 
the  non-payment  by  Moffitt,  the  defendant  had  notice  when 
he  made  his  purchase. 

Moffitt  died  intestate  and  insolvent,  and  consequently  no 
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administration  has  been  granted  upon  any  estate  he  may  be 
supposed  to  have  left.  R.  W.  J.  S.  died  in  1843,  and  his  es- 
tate has  not  been  administered  on.  At  the  time  of  his  death 
he  owed  no  individual  debts,  and  no  adjustment  or  division  of 
the  property,  owned  individually  or  jointly,  by  himself  and 
complainants  had  been  made  prior  to  that  time  ;  consequent- 
ly the  complainants,  in  virtue  of  the  contract  between  R,  W. 
J.  S.  and  themselves,  have  become  proprietors  of  the  notes 
which  the  intestate  held  against  Moffitt.  Previous  to  the 
death  of  R.  W.  J.  S.  he  filed  a  bill  against  the  defendant  for 
the  enforcement  of  his  equitable  lien,  which  that  event  a- 
bated,  as  the  complainants  were  not  made  parties. 

The  bill  prays  an  account  of  what  may  be  due  upon  the 
purchase  made  by  Moffitt,  of  R.  W.  J.  S.,  and  that  the  land 
sold  by  the  latter  to  the  former  may  be  subjected  to  the  pay- 
ment thereof ;  that  Houston  be  made  a  defendant,  and  such 
other  relief  as  may  be  proper  to  be  granted. 

The  defendant  answered,  admitting  his  purchase  of  lands 
of  Moffitt,  in  Oct.  '39,  in  which  were  included  the  half  quarter 
section  against  which  the  complainants  are  seeking  to  enforce 
their  supposed  lien ;  for  which  he  paid  $4,000,  and  gave  him 
two  notes,  payable  in  one  and  two  years  after  date  ;  the  one 
for  $2,000,  and  the  other  for  $2,300.  These  notes,  about 
the  time  they  were  made,  were  indorsed  and  assigned  to  Da- 
vid Russell,  in  his  own  right,  or  as  the  agent  of  the  Massa- 
chusetts and  Alabama  Land  Company;  of  which  the  de- 
fendant was  informed  previous  to  Moffitt's  death,  an  event 
which  he  thinks  occurred  in"  August,  1840. 

Defendant  declares  his  ignorance  of  what  transpired  in  res- 
pect to  the  execution  and  delivery  of  the  deed  by  R.  W.  J.  S. 
to  Moffit,  its  delivery  to  Turner,  registration,  <fcc. — affirms 
that  he  made  his  purchase  without  any  notice  or  suspicion  of 
the  lien  now  set  up ;  that  it  was  not  until  after  he  had  paid 
the  four  thousand  dollarSj  and  he  thinks  all  but  the  last  note, 
that  he  was  informed  of  it.  Before  paying  that  note,  he  call- 
ed on  R.  W,  J.  S.  to  learn  what  proceedings  he  should  take 
in  the  matter,  who  then  declined  to  interpose,  assented  to  the 
payment  of,  and  in  effect  instructed  him  to  pay  the  last  note. 
The  defendant  accordingly  paid  the  same  without  any  sus- 
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picion  that  an  attempt  would  be  made  to  ejiforcQ.  S|ijLch  a 
lien.  .  .      "    •  .  ,  : 

Several  depositions  wer^  taken  at  the  instance  of  the  com- 
plainants. The  articles  of  co-partnership  between  the  Stan- 
tons,  and  the  deed  from  Rufus  W.  J.  Sfanton  to  Elihu  Moffitt, 
were  proved  to  have  been  executed. 

A  decree  was  rend,ered  in  which  the  chancellor  declares — 
1.  That  there  are  sufficient  parties  to  the  suit.  %  That  th^ 
equity  of  the  bill  is  unquestionable.  3.  That  the  allegations 
of  the  bill  have  been  established  by  the  proof,  4.  That  the 
defendant  was  a  purchaser  of  the  lands  in  question -with  no- 
tice of  the  complainants'  equity,  or  at  least  received  such  no- 
tice previous  to  tl;ie  payment  of  the  purchase  money  by  him 
to  Moffitt's  assignee.  Thereupon  it  was  referred  to  the  re- 
gisterto  ascertain  how  much  of  the  purchase  money  ren^ined 
due  and  unpaid  upoii  the  sale  by  Stanton  to  Moffitt :  Fur- 
ther,  if  the  amount  thus  ascertained  to  be  unpaid,  be  not  paid 
on  the  conficmation  pf-the  register's  report,  it.  was  adjudged 
and  decreed  that  the  defendant  be  foreclosed  from  all  .right 
ajid  equity  in  and  to  the  half  quarter  section  of  the  land  in 
the  pleadings  mentioned,-  and  that  the  register  sell  the  same 
at  public  auction,  after  advertising  the  sale  in  the  manner  the 
law  requires  of  sheriffs  where  real  estate  is  sold  under  execu- 
tion. It  was  further  ordered,  that  the  register  apply  the  pro- 
ceeds of  the  sale  ta  the  payment  of  the  complainants'  debt, 
with  the  interest,  and  costs  of  this  suit.  If  there  be  a  surplus 
remaining  after  such  payment,  the  register  was  directed  to 
pay  it  to  the  defendant.  Lastly,  that  the  purchaser  be  let 
into  the  possession,  and  the  title  to  the  land  ordere.d  to  be 
sold,  be  vested  in  him.  '  ■  ,  , 

The  register  reported  that  there  was  due  u^pon  the  eale  of 
Stanton  to  Moffitt  the  sum  of  $2033  31;  and  two  days  hav- 
ing elapsed  and  no  objection  being  made  to  the  report,  the 
same  was  confirmed.  .,,-..        .   . 

J.  Bliss  &  Baldwin,  for  the  plaintiffs  in  erropr,  contended 
that  the  allegation  that  the  deed  from  Stanton  to  Moffitt  was 
delivered  conditionally,  is  denied  by  the  answer,  and  not  es- 
tablished by  proof.     To  show  that  Moffitt  or  his  vendee  hejd 
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the  premises  in  question  as  a  trustee  for  the  vendor  of  the 
former,  until  the  purchase  money  due  him  was  paid,  not- 
\^ithstanding  he  had  raadd  an  absolute  conveyance,  requires 
the  most  convincing  proof. 

It  is  shown  by  the  bill  itself,  that  the  vendor,  Stanton,  did 
not  inform  Houston  that  any  part  of  the  purchase  money  due 
him  from  Moffitt  was  unpaid  until  after  Houston  had  paid  his 
note  of  $3500 — which  matured  in  1840 ;  before  this  time., 
Russell  states  Moffitt  had  transferred  the  remaining  note» 
which  were  payable  in  1841  and  1842.  Previous  to  the  no- 
tice to  Houston,  it  is  not  pretended  that  an  equitable  lien 
fcould  have  been  "enforced,  and  it  is  insisted  that  the  bona  fde 
assignee  of  Moffitt  holds  the  notes  which  he  acquired  previ- 
ous to  that  time,  divested  of  the  lien  in  the  same  manner  that 
a  purchaser  without  notice  would  hold  the  land.  [1  Johns. 
Ch.  Rep.  298 ;  3  Leigh's  Rep.  597j  5  Stewt.  &  P.  R.  216 ; 
1  S.  &  M.  Rep.  197.] 

The  bill  should  have  been  filed  earlier,  and  Houston  in- 
joined  from  the  payment  of  the  purchase  money,  at  least  of 
an  almount  equal  to  his  demand.  A  mere  notice  by  Stanton 
that  he  was  unpaid  would  not  have  availed  as  a  defence 
against  Moffitt,  much  less  would  it  be  good  against  his  ais- 
signee.  This  suit  was  not  commenced  until  the  last  note 
was  paid. 

Again :  the  contract  between  the  complaiinants  and  Mof- 
fitf^s  vendor,  in  virtue  of  which  the  former  claims,  was  not 
entered  into  until  1842,  after  Houston  had  paid  the  purchase 
money.  Under  that  contract,  the  lien  did  not  pass  to  com- 
plainants, even  if  it  existed  iii  the  vendor.  [5  Ala.  Rep. 
363.] 

It  should  have  been  shown  by  the  complainants,  if  they 
•were  entitled  to  enforce  the  lien,  that  R.  W.  J.  Stanton  died 
before  there  was. a  division  of  the  property  of  the  partners, 
or  an  adjustment  of  their  interests.  If  all  other  arguments 
ftdl,  it  is  insisted  that  the  assignee  of  Houston's  notes  should 
have  be^n  made  a  party. 

fi.  H.  Smith,  for  the  defendants,  insisted  that  in  all  eases 
of  the  sale  of  land,  the  vendor  has  a  lien  for  the  payment  of 
the  purchase  money,  unless  there  are  circumstances  indicating 
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a  contrary  intention.  [1  Stewt.  &  P.  Rep.  237,  338.1  It 
devolves  upon  the  purchaser  to  prove  that  this  lien  has  been 
waived  or  displaced ;  if  upon  this  point  there  be  a  doubt,  its 
continuance  will  be  intended.  [2  Story's  Eq.  470.]  '  The 
giving  a  not6  payable  at  a  future  day  does  not  impair  the 
lien.     [Id.  474.] 

A  sjib-purchaser  without  notice  takes  the  land  divested  of 
the  lien ;  but  notice  is  not  confined  to  the  time  when  the  con- 
tract was  entered  into,  if  he  has  notice  before  he  receives  a 
conveyance,  or  pays  what  he  has  stipulated,  he  will  stand  in 
the  condition  of  his  vendor.  [5  Stewt.  6^  P.  Rep.  238  ;  2 
Fonb.  Eq.  b.  2,  ch.  6,  §  2,  note  C;  3  P.  Wms.  Rep.  307;  1 
Atk.  Rep.  3&4;  2  Id.  630;  3  Id.  304.]  Such  second  pur- 
chaser takes  the  estate  cum  onere,  and  the  first  vendor  may 
proceed  against  him  for  the  purchase  money  due  by  him,  or 
enforce  the  lien  against  the  land.    [2  Story's  Eq.  483,  §  1232.] 

So  far  as  the  deed  acknowledges  the  receipt  of  the  pui>- 
chase  money,  it  is  not  conclusive  upon  the  vendor,  and  it 
will  be  competent  to  show  that  nothing  has  been  paid,  or 
that  the  consideration  was  greater  or  less  than  it  recites.  A 
receipt  indorsed  upon  the  deed  is  inconclusive,  like  all  other 
jeceipts,  and  may  be  disproved  by  the  vendor.  [2  Phil.  Ev. 
C.  &  H's  notes,  217;  3  Id.  1441;  4  Stewt.  &  P.  Rep.  96;  5 
Id.  410 ;  5  Port.  Rep.  505 ;  1  Stewt.  Rep.  529 ;  1  Ala.  Rep. 
N.  S.  310;  2  Story's  Eq.  470,  471,  and  note  1;  5  Ala,  Rep. 
363.] 

No  person  has  administered  on  the  estate  of  the  vendor, 
Stanton,  or  Moffitt ;  consequently,  neither  ,of  them  have  a 
representative  to  make  a  party,  if  it  were  necessary  to  bring 
them  before  the  court.  The  assignee  of  Mofl&tt  is  not  an  in- 
dispensable party,  no  relief  is  prayed  against  him,  or  Moffitt's 
estate,  but  against  the  land  only;  So  that  the  notes  made  by 
Houston  may  be  placed  out  of  view,  save  only  for  the  pur- 
pose of  showing  that  they  were  unpaid  for  a  larger  amount 
than  is  sought  to  be  recovered  in  thi^  suit,  when  he  had  no- 
tice. [Mitf.  Plead.  220 ;  2  Atk.  Rep.  510,  551;  Story's  Eq. 
Plead.  182,  144,  160.]  The  complainants,  as  surviving  part- 
ners, are  entitled  to  sue — and  perhaps  as  trustees  for  the  ben- 
efit of-creditdrs,  &c.  their  right  to  come  into  equity  without 
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makingllhe  creditors,  ^*c.  parties,  is  defensible,  ♦  f Story's  Ecf. 
plead.  145.] 

COLIilER,  O.  J, — The  agreemerrt  between  the  plaintift' 
and  Rufus  W.*  J.  Stanton,  contains  a  recital  and  stipulation  as 
follows,  viz:  "having  mutually  agreed  heretofore  to  labor  in 
concei't,  and  be  equal  sharers  and  partners  in  law  and  equity  in 
the  proddct  of  our  kbor,  and  those  under  our  care  ;  and' having 
agreed  to  bear,  each  and  iseverally  an  equal  part  in  the  expense 
and  debts  incurred  by  carrying  on  a  farm,,raising  stock,  pur- 
chasing land,  negroes  and  other  property,  sometimes  jointly, 
sometimes  individually— Now  know  ye^  and  all  to  whom 
these  presents  shall  come,  that  wei,'the  said: Rufus  W.  J. 
Stanton,  Hubbard  D.  Stanton,  and  Warren  G.  Stanton,  do 
hereby  agree  to  still  continue  and  carry  oh  our  faim,  purchase  of 
property,  and  other  branch  of  business  in  which  we,  or  ei- 
ther of  lis  may  engage,  in  joint  stock,  and  be  equally  liable,  and 
equal  sharers  in'  all  profit  ahd  loss,  attending  or  accruing  from 
our  joiat  or  individual  operations  ;  and  should  either  of  the 
brothers  of  the  parties  aforesaid,  die  before  a  final  adjust- 
ment and  division  of  the  property  now  owned  by  us  jointly 
or  individually,  the  survivor  br  survivors,  if  two  should  dif 
before  said  adjustment  and  division;  shall  heir  or  inherit  all 
the  property  after  a  liquidation  and  final  settlement  of  all  the 
debts,  or  lawful  claims  against  us,  or  either  of  us,"  &c. 

The  questions  which  arise  upon  this  agreement  are 
these,  is  it  sufficiently  comprehensive  to  embrace  the  notes 
which  the  complainants  are  seeking  to  collect  ^andmakef  hern 
part  of  the  partnership  property,  and  are  the  complainants 
entitled  to  the  relief  they  ask  ?  The  recital  in  the  agreement 
is,  that  the  parties  had  heretofore  agreed  to  labor  in  concert, 
arid  participate  equally  in  the  product  of  their  labor,  and 
jointly  bear  the  expense  incurred  by  carrying  on  a  farm,  rais- 
ing stock,  purchasing  land,  &c.  "  sometimes  jointly  and  some- 
times individually."  It  is  then  agreed,  as  we  have  seen,  to 
continue  the  partnership.  The  testiniony  establishes  the  ex- 
istence of  a  partnership  for  farpiing  and  other  purposes  com- 
mencing in- 1833.^  One  witriess  testifies  that  the  half  quarter 
seeti'on  of  land  which  M6ffitt  purchased  of  R.  W.  J.  Stanton, 
was  the  property  of  the  latter  jointly,  though  the  ^egal  title 
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was  in  the  vendor,  and  that  their  partnership  contract  ^de  • 
thetn  alike  interested  in  it.  Independently  of  the  written  agree- 
ment, it»may  be,  that  the  statute  ot  frauds  would  have  pre- 
vented" the  successful  assertion  of  the  complainants'  claim; 
but  the  agreement  recognizes  the  existence  of  a  partnership, 
by  which  lands  purchased  on  joint  account,  or  in  the  name 
of  the  partners  individually,  inured  to  the  benefit-  of  all  of 
them.  The  parol  evidence  is  admissible  for  the  purpose  of 
showing  when  the  joint  operations  of  the  complainants  and 
their  deceased  partner  commenced,  which  we  have  seen  was 
six  years  previous  to  the  sale  by  Moffitt.  We  therefore  in- 
cline to  think,  that  the  lands  in  question,  whether  the  legal 
title  was  in  one  or  all  the  partners,  vested  beneficially  in  the 
firm.  This  teing  the  case,  the  notes  received  for  the  pay.- 
ment  of  the  purchase  money;  though  payable  to  one  eo  nomir- 
ne,  vested  in  the  partnership,  at  least  in  equity. 

On  the  death  of  one  partner,  the  survivors  are  entitled  to 
all  the  choses  in  action,  and  other  evidences  of  debt  belong- 
ing to  the  firm.  They  must  be  collected  in  their  name  ; 
and  they  are  entitled  to  the  exclusive  custody  and  control  of 
them :  the  books  of  accounts  are  incidents  to  the  debts  or 
choses  in  action ;  and  whoever  is  entitled  to  the  one,  is  of 
course  entitled  to  the  other.  The  right  of  action  in  relation 
to  all  partnership  demands,  is  transferred  to  the  surviving 
partners ;  but  they  are  liable  to  account  to  the  representa- 
tives of  the  deceased  partner  for  his  share  of  the  partnership 
property.  [6  Cow.  Rep.  441 ;  1  Paige's  Rep.  39.8 ;  3  Id. 
526  ;.  6  Conn.  Rep.  180  ;  7  Mass.  Rep.  257 ;  1  Dall.  R.  65, 
note;  3  Rawle's  Rep.  355;  4  Dev.  R.  367;  1  Dev.  &  Bat. 
Eq.  Rep.  524 ;  4  Ala.  Rep.  588 ;  5  Id.  446 ;  2  Mass.  Rep. 
401;.  6  Pick.  R.  330.] 

Mr.  Justice  Story,  in  his  work  on  Partnership,  (§  346,) 
says,  choses  in  action,  debts  and  other  rights  of  action  of  the 
partnership^  belong  to  the  surviving  partners;  and  they 
possess,  the  sole  and  exclusive  right  and  remedy  to  reduce 
them  into  possession,  although  when  so  recovered,  the  sur- 
vivors are  regarded  as  trustees  thereof  for  the  benefit  of  the 
partnership  ;  and  the  representatives  of  the  deceased  possess 
in  equity  the  same  right  of  sharing  and  participating  in  them, 
which  the  deceased  partner  would  have  possessed  if  he  had 
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be©^ living.  Ifthent'he  complainants  have  made' such  a 
case  as  entitles  the  holders  of  the  notes  to  enfore  an  equita- 
ble lien  upon  the  land,  which  was  the  consideration  ftf  them, 
the  suit  is  well  brought  in  their  names.  To  the  considera- 
tion of  this  question  we  will  now  address  ourselves. 

The  lien  of  the  vendor  of  land  for  the  unpaid  purchase  mo- 
ney, where  it  has  not  been  waived,  either  expressly  or  by 
implication,  is  aright  well  established  in  equity;  but,  that  it 
may  be  defeated  by  an  alienation  to  a  botia  fide  purchaser 
without  notice  is  equally  clear.  [Coote  on  Mort.  248  ;  3 
Ala.  Rep.  302 ;  7  Id.  318.]  In  Dufphey  v.  Frenaye,  5  Stew. 
Sf  P.  Rep.  215,  it  was  held,  where  a  sale  of  land  has  been 
made  by  a  purchaser  to  a  second  vendee,  for  a  valuable  con- 
sideration, without  notice  of  an  incumbrance,  if  none  of  the 
purchase  money  has  been  paid,  chancery  will  arrest  the  entire 
subsequent  sale,  and  sustain  the  lien  of  the  first  vendor,  for 
the  purchase  money.  But  the  second  purchaser  will  be  pro- 
tecteji  to  the  extent  of  all  payments  made  by  him  previous  to 
notice  of  the  lien  or  incumbrance ;  and  if  the  lien  is  enforced 
against  the  land  to  any  exteht,  it  may  be  that  he  will  be  al- 
lowed for  improvements  made  on  it  previous  to  the  notice. 
To  the  same  effect  is  6  Monr.  R.  198,  221. 

Mr.  Justice  Story  considers  the  doctrine,  that  a  lien  exists 
on  the  land  for  the  purchase  money,  though  well  settled  in 
equity  jnrisprhdence,  is  borrow.ed  from  the  text  of  the  civil 
law ;  and  is  manifestly  founded  on  a  supposed  conformity 
with  the  intentions  of  the  parties,  upon  which  the  law  raises 
an  implied  contract.  He  therefore  concludes  that  it  is  not 
infiexible,  but  ceases  to  act,  where  the  circumstances  of  the 
case  do  not  justify  such  an  adherence  to  it.  Such  alien  "  is 
not  of  so  high  and  stringent  a  nature  as  that  of  a  judgment 
creditor,  for  the  latter  binds  the  land  according  to  the  course 
of  the  common  law  ;  whereas  the  formef  is  the  mere  creature 
of  a  court  of  equity,  which  it  moulds  and  fashions  according 
to  its  own  purposes.  It  is  in  short,  a  right  which  has  no  ex- 
istence until  it  is  established  by  the  decree  of  the  court  in 
the  particular  case,  and  is  then  made  subservient  to  all  other 
equities  between  the  parties,  and  is  enforced  in  its  own  pe- 
culiar manner,  and  upon  its  own  peculiar  principles.  It  is 
not  therefore  an  equitable  estate  in  the  land  itself,  although 
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sometimes  that  appellation  is  loosely  applied  to  it."     [1  M)jl-- 
son's  Rep.  191,  212-13-14j  221-2.] 

In  Bailey  v.  Greenleaf,  7  Wheat.  Rep.  46,  it  was  decided 
that  the  vendor  of  real  estate  who  has  not  taken  a  separate 
security  for  the  purchase  money,  has  a  lien  for  it  on  the  land, 
as  against  the  vendee  and  his  heirs ;  bat  this  lien  is  defeated 
by  an  alienation  to  a  bona  fide  purchaser  without  notice ;  and 
it  cannot  be  asserted  against  creditors  holding  under  a  bona 
fide  conveyance  from  the  vendee.  Whether  it  could  be  as- 
serted against  the  assignees  of  a  bankrupt,  or  other  creditors 
coming  in  under  the  purchaser  by  act  of  law,  was  not  deter- 
mined. It  was  said,  whether  the  lien  o«f  the  vendor  be  es- 
tablished as  "  a  natural  equity,"  or  from  analogy  to  the  prin- 
ciple, that  in  a  bargain  and  sale  the  bargainor  stands  seized  in 
trust  for  the  bargained,  i;inless  the  money  be  paid ;  still  it  is  a 
secret  invisible  trust,  known  to  the  vendor  and  vendee,  and 
to  those  to  whom  it  may  be  communicated.  If  a' vendor  re- 
lies upon  this  lien,  he  ought  to  reduce  it  to  a  mortgage,  so 
as  to  give  notice  of  it  to  the  world  ^  if  j^e  does  not,  he  is  in 
some  degree  accessory  to  the  fraud  committed  on  the  public 
by  an  act  which  exhibits  the  vendee  as  the  complete  owner 
of  an  estate  on  which  he  claims  a  secret  lien.  Again:  "  The 
lien  of  the  vendor,  if  in-  the  nature  of  a  trust,  is  a  secret  trust ; 
and  although  to  be  preferred  to  any  other  subsequent  equal 
equity,  unconnected  with  a  legal  advantage,  or  equitable  ad- 
vantage which  gives  a  superior  claim  to  the  legal  estate,  will 
be  postponed  to  a  subsequent  equal  equity  connected  with 
each  advantage." 

It  has  been  holden  that  a  bona  fide  mortgagee  of  land, 
without  notice  of  any  equitable  lien  in  the  original  vendor, 
of  whom  the  mortgagor  purchased, )  is  authorized  to  pur- 
chase of  the  mortgagor  a  release  of  the  equity  of  redemption, 
(even  after  notice  from  the  vendor,)  in  consideration  of  any 
just  claim  he  may  have  upon  the  mortgagor,  originating  be- 
fore such  notice ;  but  after  notice,  the  lien  attaches  for  so 
much  as  he  may  have  actually  paid  or  agreed  to  pay  for  such 
release,  over  and  above  the  claims  for  which  the  mortgage 
was  taken,  and  which  originated  before  the  notice.  [4  Hen. 
&.  M.  Rep.  113.} 

In  Moore,  ct  «1.  v.  Holcombe,  et  al.  3  Leigh's  Rep.  597, 
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]V|oore  purchased  the, land  fVom  Hancock,  sold  it  to  Praaklin, 
executed  a  deed  to  him,  received  his  bonds  for  the  purchase 
money  and  assigned  them  to  Murrell  and  Meera — all  which 
occurred  before  Franklin  had  any  intimation  of  the  claim  of 
Hancock.  The  assignees  did  not  take  the  bonds  upon  any 
assurance  of  payment  by  Franklin ;  but  the  latter,  on  hearing 
of  the  claim  of  Hancock,  determined  to  retain  the  purchase 
money  until  it  should  be  decided  whether  the  original  vendor 
or  the  assignees  had  the  best  right  to  it.  In  this  predicament 
of  the  case,  the  court  said  the  question  really  is,  between 
Hancock  and  the  assignees,  which  shall  have  this  portion  of 
the  piychase  money,  yet  in  the  hands  of  Franklin.  Does  it 
belong  to  Hancock  by  virtue  of  his  implied  lien,  or  to  the  as- 
signees, who  have  purchased  the  lands  without  notice  .of  the 
arrears  due  to  Hancock.  The  judges  were  all  of  opinion, 
that  the  assignees  had  the  superior  right  to  the  money  due 
on  the  bonds.  It  was  said  the  equity  as  against  the  sub-ven- 
dee "  is,'  that  he  shall  pay  to.  the  original  vendor  whatever  he 
himself  yet  owes  to  his  own  vendor.  If  he  owes  any  thing, 
he  and  his  land  are  discharged,  uppn  his  paying  up  the  origi- 
nal vendor's  demand  ,•  and  if  he  owes  nothing,  neither  him- 
self nor  his  land  is  in  any  way  responsible."  It  is  then  con- 
cluded that, nothing  was  due  from  Fpanklin  to  Moore  when 
he  received  notice  of  Hancock's  claim.  Moore  had  previ- 
ously sold  his  bonds  ^'  for  value  to  persons  who  knew  nothing 
of  the  vendor's  pretensions.  From  the  moment  of  that  sale, 
Franklin  ceased  to  owe  Moore  any  thing.  He  became  the 
debtor  of  the  assignees ;  and  as  he  owed  Moore  nothing,  he 
could  be  liable  to  Hancock  for  nothing."  It  was  admitted 
thai  assignees  take  every  bond- subject  to  the  obligor's  equity 
against  the  obligee.  Such  an  equity  is  ^against  the  bond, 
and  intended  to  avoid  it ;  the  equity  of  the  original  vendor 
is  not  to  discharge  or  vacate,  but  to  enforce  the  bond  for  his 
benefit.  The  assignees  purchased  the  bond  subject  to  any 
equity  of  the  obligor  against  the  obligee,  but  not  subject  to 
any  supposed  equity  of  the  obligee's  vendor,  of  which  they 
had  no,  notice.  It  w^as  asked,  why  should  not  the  lien  upon 
the  bonds  given  by  the  sub-vendee,  be  lost  by  a  ssde  of  them, 
without  notice,  in  the  same  manner  that  the  vendor's  lien  is 
lost  as  to  the  landy  by  a  sale  to  a  subsequent  vendee  without 
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nojtke,  and  supposed  that  there  was  no  (Jistinotion  in  the  ca- 
ses. •  The  assignee  of  the  bond  it  was  said  had  possession  of 
theaSr  and  a  legal  right  to  sue  on  them  in  his  own  name,  aiid  . 
enfoFce  payment ;  and  that  this  was  a  legal  advantage  which 
equity  would  not  take  from  a  fair  purchaser  without  notice. 
[2  Johns.  Ch.  Rep.  441,  479.]  It  was  also  said  the  assign- 
ment of  the  bonds  transferred  to  Murrell  &  Meem  the  lien  on 
the  lands,  which  the  obligee  had  before  the  assignment,  and 
that  this  lien,  thus  acquired,  was  not  subordinate  in  the  hands 
of  the  assignees  to  that  of  the  original  vendor ;  and  as  the 
assignees  were  the  parties  really  interested,  they  should  be 
made  defendants  to  the  bill.  See  4  Hen.  &>  M.  Rep.  113, 
upon  the  last  point ;  and  upon  the  general  doctrine  of.  equi- 
table lien,  2  Humph.  Rep.  248 ;  4  Wheat.  Rep.  256 ;  2  Wash. 
Rep.  141 ;  3  Litt.  Rep.  217;  4  Id.  290,  318;  5  Monr.  R^p. 
287,  312;  3  J.  J.  Marsh.  Rep.  178.] 

The  allegation  of  the  bill,  which  denies  the  delivery  6f 
the  deed  by  R.  W.  J.  Stanton  to  Moffitt,  ,is  not  support- 
ed by  the  proof.  B.  D.  Turner,  a  witness  examined 
at  the  instance  of  the  complainants,  testifies  that  he  was 
a  justice  of  the  peace,  and  that  Moffitt  delivered  to  him  that 
deed  for  the  purpose  of  taking  the  acknowledgement  of  its 
execution,  that  after  it  remained  in  his  possession  about  two 
months,  Moffitt  called  to  inquire  whether  the  acknowledge- 
ment had  been  obtained.  Witness  then  informed  Moffitt  that 
he  Jknew  the  land  was  not  paid  for,  and  being  involved  in  his 
affairs,  he  felt  a  delicacy  in  calling  upon  the  grantor  to  ac- 
knowledge the  deed.  Moffitt  then  instructed  witness  to  hold 
the  deed,  until  he  secured  the  parties  or  settled ,  with  theiji- 
Some  short  time  after  the  interview  narrated,  D.  M.  Russell 
called  on  witness  for  the  deed — claiming  it  as  his  Qwn,  and 
witness  delivered  to  him.  .         . 

Witness  further  testified,  that  R.  W.  J.  Stanton  called  on 
him  to  know  if  he  could  get  any  pay  from  Moffitt,  and  re- 
quested him  to  sign  the  notes,  as  Moffitt  promised  to  give  H. 
G.  Turner  and  witness  as  sureties.  Giving  to  this  testimo- 
ny all  the  effect  that  can  be  claimed  for  it,  and  we  think  it 
falls  short  of  establishing  that  there  was  not  an  absolute  de- 
livery of  the  deed,  or  tW  surety  for  the  purchase  money  was 
64       , 
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a  condition  upon  which  the  delivery  became  operative.  The 
possession  of  the  deed  by  Moffitt  is  prima  facie  evidence 
th^t  it  Vas  delivered  to  him  by  the  grantor,  and  the  onus 
lies-  upon  the  complainants  of  repelling  this  presumption  by 
proof — and  this  they  have  failed  to  do. 

The  defendant  positively  denies  that  he  was  informed  of  the 
non-payment  of  the  purchase  money  by  Moffitt  to  R.  W.  J.  S. 
until  some  time  after  he  had  consummated  his  purchase  from 
Moffifitt — in  fact,  not  until  he  had  paid  all  but  the  two  last  in- 
stafaients.  It  is  proved  by  the  testimony  of  D.  M.  Russell  and 
J.  Bliss,  that  at  or  about  the  date  of  defendant's  notes,  they 
were  assigned  to  Russell  as  agent  of  the  trustees  of  the  Mas- 
sachusetts and  Alabama  Land  Company — that  the  defendant 
was  present  when  the  assignment  was  made.  Russell  fur- 
ther testifies  that  he  never  heard  of  the  non-payment  of  the 
purchase  money  due  upon  the  sale  to  Moffitt,  until,  (accord- 
ing to  his  recollection,)  this  suit  was  instituted. 

Here  then,  simultaneously  with  the  making  of  the  notes 
of  the  defendant,  they  were  assigned  by  the  payee — neither 
the  maker  nor  assignee  being  informed  that  there  was  an 
equitable  lien  on  a  part  of  the  lands,  or  any  thing  of  which 
it  could  be  predicated,  at  the  instance  of  the  person  from 
whom'  Moffitt  purchased.  This  state  of  facts  brings  thie 
case  directly  within  the  influence  of  the  decision  cited  from 
3d  Leigh,  which  is  not  only  well  supported  by  the  reasoning 
there  employed,  but  is  fortified  by  the  principles .  and  illus- 
trations furnished  in  the  citations  from  1st  Mason  and  7th 
Wheaton.  It  is  unnecessary  to  re-state  the  argument  here 
— ^it  has  been  sufficiently  expanded,  and  satisfactorily  shows, 
that  the  equity  of  the  complainants,  as  it  existed  against  Mof- 
fitt, cannot  be  enforced  against  the  land,  nor  can  the  defend- 
ant be  chargeable  upon  the  ground  that  he  was  informed  of 
the  claim  of  the  complainants  before  he  had  completed  the 
payment  of  the  purchase  ntioney.  Before  he  received  such 
information,  the  botes  were  assigned  to  a  third  person  who 
it  appears  from  the  evidence  had  no  notice  of  any  equity 
that  could  afiect  his  right  to  receive  the  mone^  on  them. 
This  we  have  seen  gave  to  the  assignee  the  paramount  title, 
both  at  law  and  in  equity,  to  the  notes  and  their  proceeds ; 
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consequently  left  nothing  due  by  the  defendant  to  MofRtt  to 
subject  to  the  complainant's  demand.  ;' 

The  declarations  of  the  defendant,  after  he  was  informed 
of  the  claim  set  up  by  the  complainants,  that  he  did  not  in- 
tend to  pay  for  the  land,  until  he  was  made  safe,  cannot  im- 
pair the  rights  of  the  assignee,  or  assist  the  Equity  of  the 
complainants.  "  Nor  can  the  indemnity  which  the  defendant 
received  from  the  assignee  as  an  inducement  to  complete  the 
purchase  money,  have  any  effect  upon  the  right  of  the  latter 
to  retain  the  money.  The  giving  or  receiving  such  an  in- 
demnity, neither  inipliedly  nor  expressly  admitted  any  thing 
favorable  to  the  compl^nants,  or  prejudicial  to  the  defendant, 
or  the  assignee  in  a  contpoyersy  with  them.       '  .  ,.  , 

Other  questions  have  been  discussed  at  the  bar,  but  what 
we  have  said  is  decisive  against  the  cornplainant's  right  to 
recover,  we  have  therefore  but  to  add,  that  the  decree  of  the 
court  of  chancery  is  reversed,  and  the  bill  dismissed.    ,.|k  I 


TURNER  v.  LAWRENCE. 


1.  When  the  parties  interested  in  the  distribution  of  money  in  the  sheriff's 
hands  appear  and  state  an  agreed  case,  the  court  may  determine  the  right, 

.  altliough  the  sheriff  has  not  made  the  application  to.  the  court,  nor 'is  a 
party  to  the  case. 

2.  The  judgment  lien  upon  land  is  not  impairedTby  mere  delay,  and  the  senior 
creditor  Who  has  within  the  year  had  his  execution  issued  and  retumfed 
nvUa  bona  is  to  be  preferred  to  a  subsequent  attaching  creditor,  if  he  |)laces 
an  execution  in  the  sheriff's  hands  befbre  a  sale  of  the  land.  i 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair. 

This  is  stated  in  th^  agi:,eed  case,  submitted  for  the  decis- 
ion of  the  circuit  court,  to  be  an  application  for  direction?, 
jScc.  as  to  the  application  of  monqys  in  the  hands  of  the  sher- 
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ifFi  The  judgment  entry  recites  the  appearance  of  the  par- 
ties by  their  attorneys,  and  their  submission  to  the  court  of 
an  agreed  state  of  facts,  on  which  they  prayed  the  judgment 
of  the  court.  The  facts  are  these :  The  sheriff  had  made 
money  on  two  writs  of  Ji.  fa.,  one  in  favor  of  Turner  against 
Wm.  B.  &  W.  Hard  wick,  and  the  other  in  favor  of  Law- 
rence against  the  same  defendants.  Turner  obtained  his 
judgment  on  the  18th  October,  1840,  for  $63  07,  and  costs 
$18  25,  and  on  this  a  Ji.  fa.  issued  to  the  first  term  after- 
wards, and  was  returned  no  property.  Lawrence  sued  an 
attachment  against  the  same  defendants,  which  was  levied 
on  the  land  afterwards  sold,  returnable  to  the  spring  term, 

1843.  Judgment  was    given  in  tms  suit  the  6th  March, 

1844,  a  fi.  fa.  issued  and  came  to  the  sheriff's  hands  27th 
April,  1844,  and  an  alias  ji.  fa.  issued  on  Turner's  judgment, 
which  came  to  the  sheriff's  hands  1st  July,  1844.  The 
same  land  was  levied  on  by  both  fi.  fas.  and  sold  under 
both.  No  other  than  this  aiias  fi.  fa.  was  issued  after  the 
first  at  the  suit  of  Tiurner.  The  question  was,  to  which  fi. 
fa.  should  the  sheriff  apply  the  money?  The  court  decided 
the  money  should  be  applied  to  that  of  Lawrence,  first  satis- 
fying the  costs  of  the  motion. 

This  judgment  is  now  assigned  as  error. 

PopB,  for  the  plaintiff  in  error,  insisted — 

This  case  is  different  from*"  the  case  of  Henderson  v.  Rich- 
ardson, 5  A.  R.  350,  and  Little  v.  McGuire,  at  this  term,  in 
this :  here  the  plaintiffs  in  each  fi.  fa.  are  before  the  court 
by  agreement  in  writing:  this  is  "a  voluntary  appearance," 
in  the  language  of  the  court  in  Henderson  v.  Richardson',  ut 
supra.  2.  In  this  case  it  is  called  an  "  appplication  for  di- 
rections, &c.  as  to  applications  of  moneys  in  sheriff 's  hands." 
This  application  could  only  cotne  from  the  sheriff,  and  will 
therefore  be  presumed  to  come  from  him  ;  and  as  it  appears 
the  "parties  whose  interests  are  affected,"  "  voluntarily  ap- 
peared," "  the  proceeding  thus  assumed  the  form  of  a  legal 
controversy."  [See  language  of  this  co\irt,  in  Henderson  v. 
Richat-dson.]  The  judgment  in  this  case  is  for  costs  out  of 
the  funds  in  the  sheriff 's  hands,  as  well  as  for  the  application 
of  the  money.     The  sheriff,  being  always  in  court  as  an  offi- 
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cer  of  the  court,  his  assent,  as  far  as  it  may  be  necessary,  (if 
it  is  not  otherwise  sufficiently  shown  by  the  record  that  the 
application  was  at  his  instance, )  will  be  presumed.  In  the 
cases  cited  above,  the  controversy  in  this  court  and  in  the 
court  below  was  between  one  of  the  plaintiffs  iti  execution 
and  the  sheriff. 

The  plaintiff's  (Turner's)  lien  was  paramount.  [Morris 
V.  Ellis,  3  A.  R.  560  ;  Campbell,  use,  &c.  v.  S pence,  et  al.  4 
A.  R.  543  ;  Land  v.  Hopkins,  7  A.  R.  115 ;  Q,uin  v.  Wiswall, 
7  A.  R.  645.] 

,  Peck,  contra,  contended  the  writ  of  error  should  be  dis- 
missed. [Henderson  V.  Richardson,  5  Ala  Rep.  350.]  But 
if  the  cause  is  in  a  condition  to  be  reversed,  then  he  relied 
on  Dargan  v.  Waring,  Deo.  Term,  1846.    > 

GOLDTHWAITE,  J.— 1.  We  think  this  case  is  within 
the  course  of  practice  indicated  in  Henderson  v.  Richardson, 
5  Ala.  Rep.  350.  It  is  there  said  that  "  when  the  sheriff  is 
in  doubt  as  to  the  appropriation  of  money  collected,  he  should 
make  a  statement  of  the  facts  and  ask  the  appropriate  order. 
That  this  may  be  obligatory  on  all  concerned,  they  should  be 
duly  notified,  that  they  may  come  in,  make  themselves  pat- 
ties^ and  submit  the  claims  to  the  court  for  decision.  When 
this  course  is  pursued,  the  proceeding  assumes  the  form  of  a 
legal  controversy,"  &c.  It  is  true  there  is  no  application 
here  by  the  sheriff  to  the  court,  but  the  practice  being  settled 
that  he  may  cause  the  parties  really  interested  to  be  cited  to 
contest  their  respective  claims,  there  seems  no  good  reason 
why  those?  parties  may  not  themselves  submit  the  same  ques- 
tions for  decision  without  the  formal  return  of  the  sheriff. 
All  courts  exercise  the  power  to  protect  their  own  officers 
against  the  confllicting  claims  of  suitors,  and  the  mode  by 
which  this  is  done  is  of  little  importance,  provided  the  parties 
actually  interested  are  before  the  court.  In  England,  the 
mode  is  for  the  sheriff  to  apply  for  leave  not  to  make  his  re- 
turn, and  this  will  be  allowed  until  one  or  another  of  the 
claimants  indemfiify  him.  [Watson  on  Sheriffs,  196.]  Our 
practice  commends  itself  for  its  simplicity,  and  is  equally  safe 
for  the  sheriff.     In  the  present  case,  the  parties  supposed  to 
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hare  the  conflicting  claims  to  the  money  in  the  sheriflf's 
hands,  submit  these  to  the  court  and  ask  its  decision.  If 
that,  when  made,  is  binding  on  them,  it  is  not  material  that  he 
officer  should  be  before  the  court,  for  he  is  its  mere  servant, 
and  as  he  is  responsible  to  either  of  the  parties,  the  other  be- 
ing out  of  the  way,  the  judgment,  as  it  concludes  the  rights 
of  both,  is  final  of  the  actual  litigation.  It  is  supposed,  how- 
ever, this  is  not  distinguishable  from  Little  4*  Co.  v.  McGuire, 
at  this  term,  which  was  considered  as  governed  by  Hender- 
son v.  Richardson,  5  Ala.  350.  The  difference  is,  that  there 
one  of  the  claimants  was  not,  but  the  sheriff  was  a  party  to 
the  case  agreed,  so  that  the  rights  of  one  of  the  parties  would 
hlave  been  concluded  without  his  being  before  the  court. 
We  think  the  case  agreed,  in  the  case  now  before  us,  is  be- 
tween proper  parties,  and  therefore  proceed  to  consider  the 
question  raised. 

2.  It  is  supposed  the  lien  of  the  older  judgment  is  impaired 
in  consequence  of  the  superior  diligence  of  the  attaching 
creditor,  by  causing  his  levy  at  a  time  when  the  other  credi- 
tor had  omitted  to  continue  his  execution.  The  general 
course  of  decision  with  us  with  regard  to  executions,  is  to 
continue  them  when  there  has  been  no  fraud  or  culpable 
laches  on  the  part  of  the  creditor.  [Wood  v.  Gary,  5  Ala. 
43;  Johnson  V.  Williams,  8  lb.  529.]  With  regard  to  the 
lien  of  a  ji.  fa.  on  goods,  it  is  settled  a  junior  creditor  ob- 
tains priority  of  -them  in  the  lapse  of  an  entire  term  in  the 
execution  of  the  senior  creditor.  The  lien  upon  lands  is  not 
derived  fropi  the  execution,  but  the  judgment  in  this  State 
has  that  effect.  [Morris  v.  Ellis,  3  Ala.  Rep,  560 ;  Campbell 
y.  Spence,  4  lb.  543.]  -  Laying  out  of  view  any  fraudulent 
indulgence  by  the  creditor,  we  think  it  must  be  assumed  the 
right  of  a  senior  creditor  will  not  be  lost  by  the  mere  activity 
of  one  junior  in  point  of  time.  It  is  sufficient  for  the  elder 
creditor  that  by  the  diligence  required  by  law  he  has  secured 
his  lien,  and  when  this  is  done,  there  is  no  sufficient  reason 
why  he  should  not  be  permitted  to  repose  on  that  right  until 
it  becomes  important  to  sell  the  land  at  the  instance  of  an- 
other. If  seems  to  us  he  must  be  considered  sufficiently  ac- 
tive if  he  asserts  his  rights  before  his  judgment  is  dormant 
by  delay,  or  after  one  execution  returned  no  property^  by 
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causing  another  to  be  placed  in  the  sheriff 's  hands  before  the 
land  is  sold  under  junior  liens.  In  most  of  the  States,,  where 
judgments  are  liens,  the  preference  of  the  older  judgment 
continues  even  in  the  application  of  the  money.  [Hickman 
V.  Murfree,  M.  &  Yerger,  26 ;  Taylor  v.  Thompson,  5  Pet. 
358  ;  Thompson  v.  Atherton,  6  Ohio,  30.] 

In  Davis  v.  Hart,  2  Bailey,  412,  it  was  held  that  although 
the  land  passed  by  sale  under  an  execution  on  a  junior  judg- 
ment, yet  the  sheriff  was  bound  at  his  peril  to  take  notice  of 
older  judgments  in  his  own  district,  and  was  responsible  to 
the  senior  creditor  in  an  action  for  the  money.  Without  un- 
dertaking to  concur  in  this  case  to  its  full  extent,  it  is  satis- 
factory to  show  that  here  the  right  of  the  senior  creditor  is 
not  gone,  or  made  inferior  to  that  of  the  attachment  creditor 
by  his  mere  delay.  We  are  satisfied,  on  the  fa(?ts  agreed  he 
was  entitled  to  the  money  in  the  sheriff's  hands.  It  has  been 
supposed  a  different  conclusion  was  arrived  at  in  Dargan  v. 
Waring,  at  this  term,  but  there  the  question  was  between  a 
junior  creditor  who  had  levied,  a'Hd  settled  his  right  to  set 
aside  a  fraudulent  deed,  and  a  senior  creditor  selling  under  a 
levy' after  the  bill  filed,  and  indeed  after  the  settlement  of 
the  contested  facts.  We  then  considered  the  levy,  coupled 
with  the  proceedings  in  chancery,  as  equivalent  to  a  sale  in 
defeating  the  right  of  the  Senior  judgment. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
in  conformity  with  our  position,  remanded. 


HENDERSON  AND  HUDSON  v.  GANDY'S  ADM'R. 

1.  An  alua  execution,  issued  by  a  justice  of  the  peace,  after  the  death  of 
the  defendant,  is  an  absolute  nullity,  and  no  rights  can  be  acquired  un- 
der it  , 
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Brror  to  the  Circuit  Court  of  Butler.  ,     - 

Trespass  vi  et  armis,  by  the  defendant  in  error,  against 
the  plaintiffs  in  error,  and  one  McKain,  a  constable,  as  to  whom 
the  cause  was  discontinued. 

Upon  the  trial  of  the  cause,  as  appears  by  a  bill  of  excep- 
tions, it  was  proved  that  the  property  described  in  the  decla- 
ration was  levied  upon  and  sold  by  McKain,  a  constable,  by 
virtue  of  an  execution  from  a  justice's  court,  by  order  of  the 
defendants,  upon  a  judgment  obtained  against  plaintiff's  in- 
testate, in  his  life.  That  several  executions  had  from  time 
to  time  issued  on  the  judgment,  in  the  life-time  of  the  intes- 
tate, and  returned  no  property  found,  but  the  execution  on 
which  the  levy  was  made,  did  not  issue  until  after  the  death 
of  plaintiff's  intestate.  It  was  proved,  that  the  property  so 
sold  belonged  to  the  intestate  in  his  lifetime — that  it  was  all 
he  possessed — that  at  his  death  he  left  one  child,  and  the 
plaintiff,  his  widow,  who  administered  on  his  estate  subse- 
quent to  the  levy,  but  previous  to  the  sale  of  the  property. 

Upon  this  state  of  facts,  the  court  charged  the  jury,  that 
if  they  believed  them  to  be  true,  the  plaintiff  was  entitled  to 
recover. 

The  defendants  moved  the  court  to  charge,  that  the  plain- 
tiff was  not  entitled  to  recover,  if  she  became  adminstratiix 
after  the  levy.  Further,  that  an  alias  execution  issued  on  a 
subsisting  judgment,  in  a  justices  court,  is  not  void,  but  void- 
able only,  although  issued  after  the  death  of  the  defendant, 
and  that  a  levy  might  be  made  thereon,  before  administra- 
tion was  granted  on  the  estate ;  which  charges  the  court  re- 
fused to  give,  and>  the  defendant  excepted  as  well,  as  to  the 
charge  given.     This  is  now  assigned  as  error. 

Watts,  for  plaintiff  in  error.  So  far  as  respects  the  debtor 
cm:  his  representatives,  the  officer  is  justified  by  the  process 
itself,  in  taking  goods  in  execution.  [Damon  v.  Bryant,  2 
Pick.  411 ;  Clark  v.  May,  11  Mass.  233.] 

T.  J.  Judge,  contra.     The  executions  under  which  the 
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constable  levied  and  sold,  were  utterly  null  and  void,  and  of 

no  more  force  than  waste  paper.     [Holloway  v.  Johnson,  7 

Ala.  Rep.  660.] 

ORMOND,  J. — An  execution  issued  upon  a  judgtaent, 
after  the  defendant  is  dead,  is  an  absolute  nullity.  It  is  so 
wholly  void,  that  a  sheriff  into  whose  hands  it  may  come, 
cannot  be  ruled  for  not  returning  it.  [HoUdway  v.  Johnson, 
7  Ala.  R.  660.]  An  exception  to  this  rule  obtains  where  an 
execution  has  issued  in  the  lifetime  of  the  deceased,  then  it 
appears,  if  there  has  been  no  chasm,  by-  the  lapse  of  a  term, 
but  the  lien  has  been, regularly  continued,  an  alias  may  issue 
after  the  death  of  the  defendant  in  the  judgment.  [Collings- 
worth V.  Horn,  4  S.  &  P.  237.] 

This  rule  is  confined  in  its  operation  to  execution  issu- 
ed upon  judgments  of  courts  of  record,  which  are  a  lien 
on  the  personal  property  of  the  defendant,  from  the  time  they 
come  to  the  sheriff's  hands.  The  executions  issued  on  the 
judgment  of  a  justice  of  the  peace,  his  not  being"  a  court  of 
record,  have  no  such  attribute,  as  it  is  expressly  declared, 
that  they  "  shall  operate  as  a  lien  on  the  property  of  the  de- 
fendant, from  the  time  of  the  levy,  and  not  sooner."  [Clay's 
Dig.  209,  §  42.]  There  being  therefore  nothing  to  connect 
this  execution,  with  those  previously  issued,  it  was  absolute- 
ly void,  and  no  right  whatever  was  acquired  by  the  levy  and 
sale  under  it. 

It  is  not  of  any  moment,  that  the  administrator  had  not 
administered  when  the  pretended  levy  was  made  under  this 
void  execution ;  no  change  was  efiected  in  the  title  of  the 
property  thereby,  but  the  title  vested  immediately  in  the  ad- 
ministratrix, upon  the  grant  of  letters  of  administration  to  her. 

Let  the  judgment  be  affirmed. 
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JACOTT,  SMITH,  BRIGHT  &  JONES  v.  HOBSON. 

1.  A  proceeding  in  which  the  right  of  property  is  to  be  tried  as  provided  by 
statute,  iaa^amt  («  action,  within  the  meaning  of  the  acta  which  authorize 
(he  dismissal  of  a  mit  ox  action,  if  security  fpr  costs  is  not  given  when  re- 
quired by  a  non-resident  plaintiff;  and  if  non-resident  plaintiffs  in  execu- 
tion fail  to  give  such  security  upon  a  requisition  duly  made,  it  is  compe- 
tent for  the  court  to  dismiss  the  levy  at  their  costs. 

w^Bnror  to  the  Circuit  Court  of  Tuscaloosa. 

E.  W.  Peck,  for  the  plaintiff  in  error,  insisted,  that  the 
statutes  requiring  a  non-resident  plaintiff  to  give  security  for 
thg. costs  of  suit,  did  not  apply  to  the  plaintiff  in  execution 
in  a  proceeding  under  the  statute  for  the  trial  of  the  right  of 
property ;  that  such  a  proceeding  is  neittier  a  suit  at  law,  or 
in  equity,  but  intended  to  render  unnecessary  a  resort  to  an 
actjoij.  A  person  whose  property  has  been  seized  under  a 
ji&nfaci€(,s  against  the  goods  and  chattels  of  another,  may 
maintain  detinue,  trover,  or  trespass,  according  to  circum- 
stances ;  then  he  becomes  an  actor,  and  cannot  require  secu- 
rity for  the  costs,  of  the  defendant ;  and  if  instead  of  pursu- 
ing this  course  he  adopts  the  summary  remedy  provided  by 
th'e  statute,  he'  cannot  make  such  a  requisition.  [See  Clay's 
Dig.  316.] 

The  statute  requiring  security  for  costs  was  passed  previ- 
ous to  the  act  which  provides  for  the  trial  of  the  right  of  pro- 
perty, and  of  course  did  not  contemplate  such  a  proceeding. 
It  has  been  held  that  the  former  does  not  apply  to  a  case  in 
this  court.  [Minor's  Rep.  328.]  The  case  relied  on  by  the 
defendant,  in  5  Ala.  Rep.  539,  arose  under  the  36th  rule  of 
Chanicery  Practice,  which  differs  from  the  statute. 

W.  M.  Murphy,  for  the  defendant.  The  case  cited  from 
Minor's  Reports,  turned  upon  the  ground  that  this  was  an  ap- 
pellate tourt,  and  the  requisition  of  security  was  the  exercise 
of  origineil  jurisdiction.     There  is  no  difference  in  principle 
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between  the  case  in  5th  Alabama  Reports  and  the-  presfent. 
It  is  there  determined,  that  such  a  proceeding  as  the  oile  be- 
fore us,  is  "  a  suit  at  law  f^  and  this  is  quite  sufficient  to  make 
the  statute  applicable,  •  "  i'  .    ;  ..'^' 

COLLIER,  C.  J.— The  several  acts  of  1807,  provide  that 
the  defendant,- in  "every  action  at  common  law,  or  suit  in 
chancery,"  may  require  security  for  costs, to  be  given  by  a 
non-resident  plaintiff,  within  sixty  days  after  notice,  &c. 
Further,  that  an  attorney  suing  out  process  in  the  name  of 
such  plaintiff  may  be  required  to  give  the  security ;  and  if  in 
either  case,  the  requisition  is  not  complied  with,  thp  suit 
shall  be  dismissed.  [Clay's  Dig.  316-17,  *^  26, 27.]  By  the 
act  of  1811,  it  is  provided,  that  if  a  plaintiff  remove  out'  of 
this  State,  after  the  institution  of  the  suit,  he.  may  be  requir- 
ed to  give  security  pursuant  to  the  provisions  of  the  previous 
enactments.  [Id.  §  28.]  The  question  is,  whether  these  sta- 
tutes, either  in  terms,  or  by  an  equitable  construction,  em- 
brace the  case  of  the  trial  of  the  right  of  property  arising  un- 
der the  legislative  acts  which  provide  for  that  proceeding. 
These  latter  enactments  authorize  one  person  whose  proper- 
ty has  been  levied  on  under  ah  execution  against  another,  to 
make  oath  that  he  has  a  legal  title  to  the  same  ,•  and  upon  en- 
tering into  bond  with  surety,  conditioned  td  try  the  right, 
&c.  the  sheriff  is  directed  to  return  the  execution,  with  the 
consequent  proceedings,  to  court.  Thereupon .  an  issue  is 
made  up,  under  the  direction  of  the  court,  to  determine  whe- 
ther the  property  in  question,  is  liable  to  satisfy  the  execu- 
tion, and  the  onus  probandi  lies  upon  the  plaintiff  therein. 
[Clay's  Dig.  210  to  214.] 

In  the  case  cited  from  Minor's  Reports,  by  the  plaintiffs' in 
error,  the  motion  for  security  for  costs  was  overruled,  upon 
the  ground  that  the  statutes  on  the  subject  did  not  apply  to  a 
cause  in  this  court,  where,  except  in  a  few  cases,  it  was  not 
authorized  to  exercise  original  jurisdiction ;  and  then  only 
with  a  view  to  the  superintendence  and  control  of  inferior 
jurisdiction  ;  that  the  requisition  pertained  to  an  original  ju- 
risdiction, and  did  not  come  within  the  exception.  It  is  pro- 
vided by  statute,  that  appeals  from"  a  justice  of  the  peace 
shall  be  tried  de  novo ;  an(\  it  has  been  decided  that  in  such 
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case,  "  the  defendant  had  the  same  riglit  to  require  security 
for  costs,  as  in  any  other  suit  pending,  in  the  circuit  or  county 
courts."     [Thompson  v.  Miller,  2  Stew.  Rep.  470.] 

The  36th  rule  for  the  regulation  of  practice  in  chancery 
provides,  that  where  a  suit  at  law,  and  a  bill  in  chancery  are 
instituted  for  the  same  claim  or  demand,  the  court  may,  on  sug- 
gestion of  the  defendant,  supported  by  affidavit  of  the  identity 
ofthe  ground  of  the  suits,  order  the  plaintiff  to  elect  in  which 
he  will  proceed,  and  dismiss  the  other.  In  the  Planters  and 
Merchants  Bank  of  Mobile  v.  Borland,  5  Ala.  Rep.  531,  a  sug- 
gestion was  made  under  this  rule,  that  the  plaintiff  was  the 
complainant  in  a  bill  in  chancery,  and  plaintiff  in  execution 
in  the  trial  of  the  right  of  property  under  the  statute— both 
of  which  were  for  the  "  same  claim  or  demand."  This  court 
said,  this  is  not  a  common  law  action  to  recover  the  property 
— "  but  the  plaintiff,  by  causing  his  execution  to  be  levied 
on  it,  as  effectually  asserts  that  he  is  entitled  to  its  value,  un- 
der the  claim  created  by  his  judgment,  as  he  could  have  done 
by  bringing  an  ordinary  action  at  law.  The  claimant  comes 
in  atid  denies  the  plaintiff's  right  to  the  property  to  satisfy 
his  execution — and  under  our  statute  an  issue  is  required  to 
be  .made  up  between  the  parties,  which  as  effectually  tries 
the  title  as  it  could  be  tried  in  an  action  of  trover  or  detinue. 
The  proceeding  on  the  part  of  the  plaintiff  may  be  regarded 
as  a  statutory  action,  in  which  the  leading  process  is  the  ex- 
ecution. In  view  of  the  trial  and  initiatory  steps,  it  is  con- 
cluded that  the  proceeding  is  "  a  suit  at  law,"  within  the  fair 
interpretation  of  the  rule. 

Both  the  acts  of  1807  and  1811  use  the  terms  '-'action," 
and  "suit,"  as  synonimous,  and  rather  in  a  popular  than  in  a 
technical  sen?e ;  and  this  interpretation  is  favored  by  the  de- 
cision cited  from  second  Stewart,  in  which  it  was  held,  that 
security  for  costs  might  be  required  onjan  appeal  from  a  jus- 
tice of  the  peace  ;  for  such  a  cjise  cannot  be  referred  to  either 
of  the  classes  of  actions  known  to  the  common  law.  The 
citation  ixom  fifth  Alabama  establishes,  that  it  was  not  only 
a  "suit  at  law,"  within  the  chancery  rule,  but  the  reasoning 
employed  proves  that  it  is  a  suit,  within  the  general  under- 
standing of  the  term  ;  and  the  plaintiff  is  the  actor.     Taking 
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this  to  be  so,  and  thereis  no  ground  for  controversy  upon 

the  question" involved. 

Here  the  plaintiffs  in  error  were  plaintiffs  in  execution- — 
they  were  non-residents ;  the  defendant  interposed  a  claim 
to  the  property  which  had  been  levied  on,  and  gave  bond 
and  surety  according  to  the  statute  ;  the  requisition  for  secu- 
rity for  costs  was  regularly  made,  and  not  complied  with. 
Under  these  circumstances,  we  are  of  opinion  that  the  levy 
was  rightly  dismissed  at  the  plaintiff's  costs  j  and  the  judg- 
ment is  therefore  affirmed.  .  *  ^'  .        . 


ALLEN,  ET  AL.  V.  MONTGOMERY  RAIL  ROAD 
COMPANY,  ET  AL. 


1.  When  the  object  of  a  bill  is  to  reach  equitable  assets  of  a  corporation  in 
satisfaction  of  a  judgment  at  law,  and  the  assets  are  supposed  to  consist 
of  the  unpaid  subscriptions  to  the  capital  stock,  as  well  as  the  proceeds 
which  may  be  produced  on  setting  aside  an  alledged  fraudulent  deed  ex- 
ecuted by  the  corporation,  the  bill  is  not  multifarious  because  individual 
stockholders  are  joined  as  defendants  with  the  trustees  and  purchasers 
under  the  alledged  fraudulent  deed. 

2.  When  stockholders  in  a  corporation,  after  calls  regularly  made,  are  in  de- 
fault, a  judgment  creditor  has  a  complete  remedy  at  law  against  them,  and 
therefore  will  not,  for  this  cause  only,  be  allowed  to  proceed  in  equity. 

3.  But  as  to  such  stockholders  who  are  not  in  default  to  the  corporation  by 
reason  of  no  call  having  been  made,  but  whose  subscriptions  to  the  capi- 
ital  stock  have  not  been  paid,  a  court  of  equity  has  jurisdiction  to  compel 
payment  at  the  instance  of  an  execution  creditor  of  the  corporation. 

4.  When  a  corporation  has  provided  under  the  terms  of  its  charter  to  forfeit 
stock  partially  paid  out,  this  dissolves  the  connection  of  the  stockholders 
when  shares  are  forfeited  with  the  corporation,  and  a  creditor  cannot 
charge  them  with  the  amount  unpaid. 

5.  When  stock  partially  paid  for  or  transferred  by  the  stockholder  bona  fide 
to  another  person,  and  he  is  accepted  by  the  corporation  as  the  holder  of 
the  stock,  this  is  a  discharge  of  the  original  stockholder,  and  he  cannot 
afterwards  be  pursued  by  a  creditor. 
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6.  An  assignment  by  a  rail  joad  corporation  aclually  iasclrent,  of  all  its  es- 
tate for  tlie  security  of  certain  bonds  to  be  afterwards  issued  for  the  pur- 
pose of  raising  money  to  put  a  portion  of  Uie  road  in  use,  is  not  void  per 
ae,  altliough  it  provides  tlie  estate  shall  be  retained  by  tlie  corporation  un- 
til maturity  of  the  bonds,  and  tlien  sold  in  case  of  default  for  the  benefit 
of  the  holders  of  the  bonds,  and  afterwards  of  its  creditors  generally,  who 

'  shall  prove  their  demands,  &c.;  bnt  the  deed  is  imperative  as  a  security, 
unless  the  bonds  are  actually  issued  to  bona  fide  creditors  before  tKe  lien 
Qf  other  creditors  attach,  or  the  property  conveyed  either  by  judgment  or 
execution,  as  the  estate  is  real  or  personal. 

7.  The  circumstance  that  the  corporation  is  actually  insolvent  at  the  time  of 
making  such  a  deed,  and  that  all  the  estate  conveyed  by  it  is  afterwards 
sold  in  a  lump  by  the  trustee,  and  does  not  produce  a  sum  sufficient  to  pay 
the  bond-holders,  is  not  sufficient  proof  of  fraud  to  avoid  the  deed ;  nor 
does  the  fact  that  the  deed  reserves  the  property  from  sale,  prevent  any 
execution  creditor  from  selling  the  reversionary  interest  of  the  corporation 
at  any  time  previous  to  the  law  day  of  the  deed. 

8.  Although  a  corporation  by  a  special  provision  in  its  charter  is  empowered 
to  mortgage  its  effiscts,  &c.  for  a  particular  purpose,  this  will  not  be  con- 
strued as  taking  away  or  abridging  its  general  power  to  execute  a  mort- 
gage for  tlie  security  of  creditors. 

9.  A  creditor  cannot  insist  that  a  mortgage  is  void  for  the  omission  to  regis- 
ter it,  unless  this  ground  is  alledged  in  tlie  bill — if  alledged,  the  defend- 
ant has  the  right  to  reply  notice  to  the  creditor. 

10.  ^nere — whether  a  sale  will  be  set  aside  at  the  instance  of  a.  creditor  in- 
terested in  the  sale,  on  the  ground  that  the  sale  was  at  an  under  price,  un- 
less the  creditor  will  offer  to  bid  a  larger  sum :  Quere,  also,  if  a  similar 
rule  does  not  apply  when  the  sale  is  in  gross,  and  the  assertion  is,  that  a 
larger  sum  would  be  produced  by  a  separate -sale  of  each  article. 

11.  The  circumstance  that  purchasers  of  the  effects  of  a  coipor^^ion  have 
surrendered  them  to  another  corporation  created  witli  the  same  or  feimilar 
powers,  does  not  by  itself  warrant  the  inference  of  an  agreement  before 
the  sale  thus  to  convey  it 

Writ  of  Error  to  the  Court  of  Chancery  for  the  Eleventh 
District.  » 

The  original  bill  in  this  case  was  filed  the  22d  May,  1841, 
by  Wade' Allen,  and  others,  as  judgment  creditors  of  the 
Montgomery  Rail  Road  Company,  by  judgments  obtained  in 
March,  1^40,' against  said  Company,  and  its  several  stock- 
holders, who  are-  sought  to  be  charged  for  the  amounts  seve- 
rally due  by  them  on  their  subscriptions  for  stock,  which  it  is 
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alledged  they  have  not  paid,  and  the  allegation  of  the  bill  be- 
ing that  the  company  has  no  assets,  real  or  personal,  out  of 
which  the  complainants  can  have  satisfaction  of  their  several 
judgments  and  executions,  the  latter  of  which,  it  is  alledged, 
have  been  returned  no  property.  The  answer  of  the  corpo- 
ration admits  the  judgments,  &c.  as  stated  in  the  bill,  and 
sets  out,  amongst  other  matters,  that  on  the  7th  of  October, 
1839,  a  meeting  of  its  directors  was  convened  for  the  express 
purpose  of  deliberating  on  the  embarrassed  condition  of  the 
company,  and  to  devise  ways  and  means  to  put  a  portion  of 
the  road  in  operation.  The  company  had  then  expended 
$450,000,  and  were  then  without  the  means  of  further  prose- 
cution. The  company  deemed  it  an  imperative  duty  alike 
to  itself,  to  its  creditors  and  to  the  public,  to  make  every  law- 
ful exertion  to  procure  the  means  to  relieve  its  pressing  and 
immediate  embarrassments,  to  purchase  such  machinery  and 
materials,  and  to  pay  for  such  work  and  expenses  as  were  in- 
dispensable to  the  finishing  add  opening  of  for  use,  that  por- 
tion of  the  road  extending  from  Montgomery  to  Franklin. 
To  effect  these  objects,  it  was  deemed  expedient  to  borrow 
money  and  pledge  the  property  of  th6  company  for  its  re-pay- 
ment. The  company  issued  its  bonds  on  the  20th  of  No- 
vember, 1839,  for  $50,000,  accompanied  with  a  mortgage  or 
deed  of  trust,  which  is  made  an  exhibit,  and  will  be  hereafter 
stated.  The  bonds  were  redeemable  on  the  1st  April,  184^, 
in  sums  of  $1000  each^  at  8  per  cent,  interest,  payable  semi- 
annually, in  April  and  October.  The  deed  of  trust  conveyed 
the  entire  assets  of  the  company,  including  the  road  itself,  to 
trusteeS;|iB^n  certain  trusts,  which  the  company  insists  must 
be  perra|fSied  before  it  has  any  interest  in  the  property  con- 
veyed. 

All  the  stockholders  who  answer  the  bill  assert  either  a  full 
payment  for  the  stock  held  by  them,  or  that  the  company  is 
indebted  to  them  in  a  larger  sum  than  is, due  to  itrfor  sub- 
scriptions. 

In  Jaruiary,  '45,  the  complainants  amended  their  bill,  and 
charged  that  the  deed  of  trust  set  out  in  the  answer  of  the 
corporation,  was  void  in  law,  as  made  for  the  purpose  of  de- 
laying, hindering  and  defrauding,  the  creditors  of  the  compa- 
ny— that  no  money  in  point  of  fgict  was  ever  borrowed  by 
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the  company,  on  the  bonds  issued  by  it,  but  the  ssttne  were 
delivered  by  the  president  of  the  company  to  various  persons 
unknown,  not  upon  any  loan  of  money,  but  either  upon  some 
other  or  no  consideration — that  the  trustees  named  in  the 
deed,  knowing  that  no  money  had  been  borrowed  on  the 
bonds,  advertised  the  property  conveyed  by  the  deed,  and 
sold  it  to  one  B.  S.  Bibb  for  $50,000,  that  sum  being  greatly 
below  its  true  value — that  Bibb- purchased  the  same  for  the 
company,  or  its  officers,  by  reason  of  some  private  under- 
standing between  them,  that  the  purchase  should  inure  to  the 
benefit  of  the  company,  and  that  nothing  was  paid  to  the 
trustees.  It  prays  that  the  bond  holders  may  be  made  par^ 
ties  and  required  to  state  the  consideration  of  the  bonds,  that 
the  tnistees  may  answer  to  the  circumstances  of  the  sale,  and 
that  the  sale  may  be  set  aside,  and  the  property  decreed  sub- 
ject to  the  claims  of  the  plaintiffs.  The  amendment  also 
charges,  that  the  company  issued  notes  or  bills  in  express  vi- 
olation of  its  charter,  and  that  the  bonds,  or  portions  of  them, 
were  issued  to  take  up  the  bills  so  unlawfully  put  in  circula- 
tion. The  trustees,  purchaser,  and  some  additional  stock- 
holders, are  made  parties  by  the  amendment. 

A  supplemental  bill  was  afterwards  filed,  alledging  that 
Bibb  purchased  for  the  use  and  benefit  of  the  Montgomery 
and  West  Point  Rail  Road  Co.  and  making  that  corporation, 
as  well  as  Bibb  and  the  trustees  to  the  deed,  parties.  All  the 
defendants  answer  the  bill,  and  insist  t)n  the  same  matters  of 
denial  or  defence.  The  following  is  the  account  they  give 
of  the  transaction.  After  the  execution  of  the  deed  of  trust, 
the  president  of  the  company,  by  its  direction,  sold  six  of  the 
bonds  to  C.  P.  Shannon — one  to  E.  Ross  Riddle — ^nd  one 
to  Henry  Nagle,  in  payment  of  debts  due  and  owing  to  them 
ais  engineers. of  the  company — ^ten  to  W.  B.  S.  Gilmer — one 
to  E.  Holt — four  to  Wm.  Taylor — three  to  Abner  McGehee 
— and  two  to  T.  M.  Cowles',  for  which  the  president  receiv- 
ed $20,000,  in  cash,  which  he  subsequently  applied  under 
direction  of  the  corporation,  in  putting  the  road  in  operation 
between  Montgomery  and  Franklin.  The  company  had 
contracted  a  debt  with  Rogers,  Ketchum  and  Grosvenor,  of 
about  $l'4,0iD0,  and  appropriated  fourteen  of  the  bonds  for 
the  purpose  of  paying  them — but  on  their  refusal  to  take  the 
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bonds,  they  were  sold  as  follows :  six  to  Abner  McGehee — 
two  to  N.  E.  Benson — two  to  C.  T.  Pollard — two  to  B.  S. 
Bibb. — and  two  to  Jesse  P.  Taylor,  for  three  notes,  which 
were  transferred  to  R.  K.  &  G.  in  fall  payment.  These 
notes  were,  afterwards  paid  in  cash.  Four  of  the  bonds  were 
transferred  to  Henry  Burden  in  payment  of  a  debt  due  for 
spikes,  and  the  three  remaining  to  James  Brooks,  in  part  pay- 
ment of  a  locomotive.  In  addition  to  this  statement  of  the 
consideration,  the  denial  is  express,  that  none  of  the  bonds 
were  paid  out  for  notes  issued  by  the  corporation.  On  the 
tlje  1st  of  April,  1842,  the  bonds  remaining  unpaid,  the  trus- 
tees were  required  by  the  holders  to  proceed  and  sell  the  pro- 
perty conveyed  by  the  deed,  and  in  accordance  therewith, 
after  giving  the  preliminary  notice,  did  sell,  the  etitire  pro- 
perty at  public  auction,  in  July,  1842.  The  whole  of  the 
property  was  oflfered  together,  for  specie — but  one  bid  was 
made,  and  it  was  knocked  down  to  Bibb,  as  the  purchaser. 
No  money  was  paid  at  the  sale,  or  afterwards,  but  the  whole 
number  of  bonds  was  produced  to  the  trustees,  and  each  one 
credited  with  $1,000.  Bibb,  in  this  purchase,  acted  for  him- 
self, C.  T.  Pollard,  T.  M.  Cowles,  N.  E.  Benson,  J.  E.  Scott, 
Henry  Burden,  Wm.  Taylor,  J.  P.  Taylor,  Lewis  Owen,  W. 
B.  S.  Gilmer,  A.  McGehee,  and  Charles  B.  Shannon,  who 
were  then  the  owners  and  holders  of  forty-five  of  the  fifty 
bonds  issued.  All  of  these  persons,  either  in  person  or  by 
proxy,  attended  the  sale,  and  afterwards  became  the  owners 
of  the  other  five  bonds.  Having  made  various  arrangements 
and  sales  between  themselves,  the  entire  number  of  bonds  be- 
came the  property  of  Bibb,  Pollard,  Owen,  McGehee,  Wm. 
Taylor,  Scott,  Cowles  and  Shannon,  and  the  deed  of  the 
trustees  was  executed,  conveying  all  the  trust  property  to 
them.  The  purchase  was  made  exclusively  for  their  own 
benefit,  and  without  any  understanding  that  it  should  inure 
to  the  benefit  of  the  company,  or  of  the  Montgomery  and 
West  Point  Rail  Road  Company,  which  was  not  then  in  ex- 
istence. The  deed  of  trust  exhibited,  recites  the  resolution 
of  the  corporation  of  the  7th  of  October,  1839,  to  borrow 
$50,000,  and  to  cause  their  bonds  to  be  issued,  and  that  in 
pursuance  thereof,  fifty  bonds  for  $1,000  each  were  issued  in 
56 
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a  particnlar  form.  It  then  proceeds  to  convey  to  John  Whit- 
ing, Jarties  H.  Taylor,  and  Charles  Orommelin,  a  number  of 
tracts  of  land  in  the  several  counties  on  the  line  of  the  road, 
between  the  county  of  Montgomery  and  the  Stafe  of  Georgia, 
as  well  as  in  the  State  of  Georgia;  together  with  the  ma- 
chinery, depots,'  warehouses,  works,  engines,  cars,  received 
and  to  be  received,  and  all  real  and  personal  property  of 
whatsoever  kind  or  nature,  in  any  manner  belonging  to  the 
company.     The  trusts  declared  by  the  deed  are  as  follows  : 

1.  To  receive  and  hold  the  premises  conveyed  for  the  spe- 
cial piurpose  of  securing  and  providing  for  the  payment  of 
the  said  bonds,  and  to  effect  this,  the  trustees  are  empower- 
ed, if  the  bonds  are  unpaid  on  the  1st  of  Ajftil,  '42,  to  sell 
the  premises  conveyed  at  public  auction,  for  cash,  after  a  no- 
tice of  ninety  days,  or  so  much  thereof  as  should  be  sufficient 
to  pay  the  bonds  outstanding. 

2.  in  the  event  of  sale,  after  paying  the  bonds,  or  retain- 
ing a  sum  sufficient  to  pay  them,  then  to  pay  all  creditcfrs  of 
the  company  pari  passu,  and  without  preference,  who  should 
present  their  claims  properly  authenticated,  after  sixty  days 
public  notice.  "  ." 

3.  In  case  there  should  be  a  resMue,  then  to  pay  the  same 
jover  to  the  president  and  directors  of  the  company. 

^'  But  all  these  were  subject  to  the  further  trust,  that  the 
coftipany  should  remain  in  the  possession  of  the  premises,  and 
take  the  profits  thereof,  and  apply  the  same  towards  the 
completion  of  the  said  road,  until  default  in  paying  the  bonds 
due  on  the  1st  April,  '42. 

One  of  the  stockholders,  B.  D.  Harris,  admits  that  he  sub- 
scribed for  ten  shares,  amounting  to  $1000,  and  had  paid  but 
$500. 

All  the  defendants  who  answer  demur  to  the  bill,  but  the 
demurrers  are  either  general  or  assign  for  cause,  that  no  case 
for  relief,  as  prayed,  is  made  by  the  bill.  The  evidence 
taken  in  the  cause,  does  not  materially  change  the  features 
made  by  the  bill  and  answers — that  of  the  defendant  how- 
ever, shows  the  transfer  or  sale  of  the  bonds,  by  which  the 
claim  of  Rogers,  Ketchum  &  Grosvenor  was  discharged,  was 
on  the  10th  December,  1839,  as  the  notes- of  the  purchasers 
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bear  that  date.  The  other  transfers  were  probably  made 
earlier — though  the  time  is  not  stated  by  the  witnesses. 

No  evidence  was  taken  in  reference  to  the  actual  valu^  of 
the  property  sold  by  the  trustees,  or  as  to  whether  it  would 
have  produced  more  if  sold  in  distinct  lots. 

The  chancellor  dismissed  the  bills  at  the  hearing,  on  the 
ground  that  the  amendment  made  a  new  case,  inconsistent 
with  the  original  bill — that  the  complainants  could  not  pro- 
ceed in  the  same  bill  to  charge  the  individual  stockholflers 
and  the  assets  of  the  corporation — and  that  this  defect  was 
reached  by  the  general  demurrer.  ^ 

T.  Williams,  J.  A.  Elmore,  and  Heydenfeldt,  for  the 
plaintiff  irr  error,  made  the  following  points : 

1.  A  creditor's  bill  may  be  so  framed  as'  to  embrace  two 
classes  of  cases — 1,  in  aid  of  the  execution  at  law  to  set  aside 
an  incumbrance,  or  a  fraudulent  transfer — 2,  to  have  his 
judgment  paid  out  of  choses  in  action  or  other  equitable  as- 
sets of  his  debtor.  [Williams  v.  Hubbard,  Walker's  Ch.  R. 
28 ;  Wilcox  v.  Gary,  9  Dana,  298 ;  Halbert  v.  Grant,  4Mon. 
583 ;  Brinkerhoff  v.  Brown,  6  John.  Ch.  139 ;  Cummings  v. 
McCullough,  5  Ala.  Rep.  339 ;  Stqry's  Eq.  P.  120,  233,  409 
to  413. 

2.  But  if  tije  amendment  made  the  bill  multifarious,  it 
could  be  reached  only  by  a  specialdemurrer.  [Story's  Eq. 
PI.  <§.  458;  30th  Rule  of  Prac.  Dig.  616.]  If  the  demurrer 
reached  the  defect,  the  party^  has  the  right  to  amend  and 
elect  on  which  point  he  will  proceed.  [Marriott  v.  Givens, 
8  Ala.  R.  710.]  ^ 

3.  The  deed  is  void  on  its  face—  ,         .    ?  . 

I.  Because  by  the  charter  of  the  corporation  it  could  only 
exclude  a  deed  creating  a  lien  for  money  ai^a^yjoovtowod. 
[Acts'34,  p.  121,  §  10.]  :,V'  V'v   >^  V 

II.  In  requiring  the  postponed  creditors  to  pi-esent  their 
claims  properly  authenticated,  on  sixty  days  notice,  but  with- 
out fixing  any  time  when  the  presentation  shall  commence 
or  end ;  also,  because  the  manner  of  authentication  is  not  de- 
fined. [Gazzam  v.  Pontz,  4  Ala.  Rep.  374 ;  Ashurst  v.  Mar- 
tin, 9  Porter,  574;  Hyslop  v.  Clark,  14  John.  458;  Wake- 
man  V.  Grover,  4  Paige,  23.] 
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III.  Because  complainants  were  existing  creditors,  known 
to  the  grantors,  and  trustees,  and  whose  claims  the  deed  has 
the  tendency  to  delay.     [Pope  v.  Wilson,  7  Ala.  R.  695.] 

IV.  The  residue,  after  paying  the  bonds,  is  reserved  to 
the  grantors,  without  porviding  property  for  the  payment  of 
the  complainant's  demands. 

V.  The  deed  secures  a  preference  to  subsequent  creditors, 
who  may  advance  the  corporation,  money — the  corporation 
being  then  insolvent,  and  debtors  of  the  complainants.  [Bar- 
ham  V.  fiempstead,  7  Paige,  568.] 

VI.  The  deed  is  invalid  withoul  the  consent  of  the  credi- 
tors, for  whose  ijenefit  it  was  made,  as  all  creditors  by  its 
terms  are  delayed  until  the  1st  April,  '42.  Kemp  v.  Porter,  7 
Ala.  Rep.  138;;Elmes.  v.  Sutherland,  lb.  262;  Hodge  v. 
Wyatt,  m  Ala.  Rep.  271. 

VII.  The  deed  was  made  in  contemplation  of  immediate 
insolvency,  and  provides  a  trust  for  the  grantors  for  two  and 
a  half  years. 

VIII.  The  deed  was  n'ot  recorded  at  the  different  places 
where  the  lartd  is  situate,  or  within  the  time  required  by 
law. 

4.^  If  the  deed  is  not  void  on  its  face,  the  surrounding  and 
attending  circumstances  show  it  was  a  contrivance  to  keep 
creditors  at  bay  until  th^road  could  be  finished,  and  the  ob- 
ject was  to  place  the  corporation  in  a  condition  to  work  out 
its  debts.  If  one  will  advance  his  money  on  a  security  cal- 
culated to  produce  such  results,  it  is  a  fraud  on  the  other  cre- 
ditors. [Cummings  v.  McCullough,  5  Ala.  Rep.  335;  Wis- 
wall  V.  Ticknor,  6  lb.  184.] 

5.  The  mode  of  selling  is  another  indication  of  fraud,  or 
secret  reservation  of  trust.  [Nesbit  v.  Dallam,  7  G.  &  J.  494 ; 
Griff  V.  Jones,  6  Wend.  522.]  And  in  fact  the  road  is  now 
owned  by  the  same  corporation  under  another  name.  [Acts 
of  '46,  p.  18.     '      ;  . 

6.  The  c£ij)ital  stock  of  a  corporation  is  a  pledge  for  the 
payment  of  debts.  [An.  &  A.  on  Cor.  475 ;  Wood  v.  Dam- 
mon,  2  Mason,  308  ;  5  No,  Law  Mag.  282 ;  State  v.  Reeves, 
5  Iredell,  297] 

7.  The  subscriptions  of  stockholders  is  liable,  the  same  as 
the  capital  stock.     [4  No.  Law  Mag.  106;  Ward  v.  Gris- 
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wold  do.  January,  '46 ;  Selma  R.  R.  Co.  v.  Tipton,  5  Ala.  R. 
757;  Beene  V.  Cahawba  R.  R.  Co.  3  lb.  660.] 

8.  Members  cannot  withdraw,  and  thus  evade  their  liabili- 
ty.    [Selma  R.  R.  Co.  v.  Tipton,  5  Ala;  R.  75/.] 

J.  E.  Belser  and  J.  W.  Pryor,  for  the  defendants  in  er- 
ror, insisted — 

1.  TJie  facts  set  out  in  the  amended  and  supplemental 
bills  are  immaterial  in  connection  with  the  original  bill,  and 
made  the  proceedings  considered  as  a  whole,  multifarious. 
[Story's  Eq.  PI.  17,  593 ;  Birch  v.  Scott,  Bland.  121 ;  Chap- 
man V.  Chim,  5  Ala.  R.  402.] 

2-.  The  cause  is  in  suph  a  condition,  that  no  decree  can 
be  pronounced  on  the  general  equities — therefore  the  demur- 
rer should  have  been  sustained,  for  though  general,  it  opens 
the  equity  of  the  bill.  [Crawford  v.  Childers,  1  Ala.  R.  483.] 
The  cases  cited  by  the  complainant  do  not  come  up  to  this, 
as  in  all  of  them  the  defendants  were  connected  with  the 
transaction  by  fraudulent  acts. 

3.  If  however,  the  cause  should  be  retained  and  a  decree 
made  on  its  merits,  it  is  insisted  the  individual  corporators 
are  not  chargeable  with  the  debts  of  the  corporation.  [1 
Black.  Comm.  517  ;  1  Fonbl.  Eq.  306  ;  1  Lev.  237 ;  2  Verm. 
396.] 

4.  It  is  not  enough  to  confer  equity  jurisdiction,  that  no 
property  can  be  found.  There  must  be  some  ground  for 
equitable  interference,  such  as  trust,  fraud,  &c.  [Williams  v. 
Hubbard,  Walker,  29  ;  Donovan  v.  Finn,  Hop.  59  ;  U.  S.  v. 
Myers,  2  Brock.  516.]  The  stock  is  the  property  of  the 
corporation,  and  property  is  not  a  trust  fund  for  creditors. 
[Catlin  v.  Eagle  Bank,  6  Conn.  233 ;  Pope  v.  Brandon,  2 
Stew.  401] 

5.  If  however,  the  property  can  be  reached  by  creditors, 
on  the  notion  of  a  trust,  the  bill  should  have  averred  there 
were  no  other  creditors  unpaid,  and  should  have  been  filed 
for  the  benefit  of  creditors  in  general.  [Ward  v.  G.  Comp'y, 
16  Conn.  594;  1  Bland.  84;  2  John.  Ch.  306.] 

6.  It  may  be  important  to  consider  whether  the  rail  road 
itself  could  be  reached  by  execution.  The  road  is  in  law  a 
franchise  which  cannot  be  seized  or  sold  ;  all  that  can  be  sub- 
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jected  is  the  profits  over  what  is  necessary  to  keep  the  road 
in  repair.  [13  S.  &  R.  210  j  4  Mass.  596;  2  Bac.  Ab.  Ex- 
ecution, C;  Rives  v.  The  State,  5  Iredell,  297.]  la  Penn- 
sylvania they  have  the  same  statute  making  lands  subject  j 
yet  the  case  cited  shows  a  rail  road  cannot  be  sold  under  this 
general  term.  In  North  Carolina,  where  the  decision  was 
otherwise,  it  turned  on  a  statute  making  the  property  of  the 
corpofation  subject  to  fi,  fa.  [10  Am.  Law  Mag.  282 ;  State 
V.  Rives,  6  Iredell,  297.]  The  fact  that  the  corporation  sold 
the  road,  and  that  the  legislature  invested  another  company 
With  the  piu"chase,  does  not  give  the  complainants  any  rights. 
The  grant  must  be  considered  as  a  new  grant.  [See  act  of 
1843.]  ,  ,  • 

7.  Although  one  section  of  the  charter  gives  the  power  to 
the  company  to  pledge  its  property  for  a  loan,  it  cannot-  be 
considered  as  taking  away  the  general  power,  or  it  maybe 
considered  as  creating  the  power  to  pledge  the  franchise. 
[A.  &  A.  on  Corp.  126 ;  Reynolds  v.  Com'rs,  5  Ohio,  205 ; 
Jackson  v.  Brown,  5  Wend.  590.] 

'  8.  A  corporation  has  the  same  right  as  an  individual  to 
prefer  one  creditor  to  another,  and  the  fact  oT  insolvency  will 
nx)t  avoid  the  deed-.  [Bank  v.  Bates,  6  G.  &  J.  ^315  ;  Catlin 
V.  Bank,  6  Conn.  233 ;  Bank  v.  Bates,  8  Conn.  505 ;  Con- 
way, et  al.  V.  —  5  Ark.  302 ;  Pope  v.  Brandon.  2  Stew.  401.  ] 
,  9.  This  .deed  does  not  show  the  corporation  was  in  failing 
circumstances,  or  that  it  contemplated  insolvency  at  that  or 
any  other  time.  On  the  contrary,  the  object  was  to  raise 
funds  to  finish  the  road  for  a  certain  distance,  and  thus  niake 
it  productive,  without  which  no  creditor  could  expect  to  be 
paid. 

10.  The  deed  in  this  case  was  not  intended  to  secure  fu- 
ture liabilities,  as  the  action  of  the  board  contemplated  an 
immediate  loan  of  money,  but  if  it  was  so  intended,  this  is 
no  matter  to  avpid  the  deed.  [Hendricks  v.  Roberson,  2 
John.  Ch.  306 ;  U.  States  v.  Hooe,  3  Cranch,  73 ;  Barnum 
V.  flempstead,'  7  Paige,  568 ;  Halsey  v.  Whitney,  4  Mason, 
206;  Johnson  V.  Cunningham,  1  Ala.  Rep.  249;  Stover  v. 
Herrington,  7  lb.  142;  Carlossv.  Ansley,  June  Term,  1846.] 

11.  Nor  does  the  stipulation  that  the  mortgagors  shall  re- 
main in  possession  avoid  the  deed.     [Brindley  v.  Spring,  7 
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Greenl.  241;  Bassiter  v.  Wheeler,  9  Pick.  21;  Foster  v.  Par- 
ker, 12  lb.  451;  Cunningham  v.  Freeborn,  11  Wend.  240^* 
Vernon  v.  Martin,  8  Dana,  251;  Tompkins  v.  Wheeler,  16 
Peters,  119 ;  Bank  v.  Clark,  7  Ala.  Rep.  768 ;  6  Ala.  189  ;.  7 
Ala.  Rep.  879.] 

12.  If  it  was  necessary  for  this  deed  to  be  recorded  within 
any  precise  period,  the  mere  fact  that  it  contains  pearsonal  es- 
tate will  not  avoid  it  as  to  the  realty.  [Prince  v.  Roper,  9  Pick. 
176 ;  Anderson  v.  Hooks,  Jan.  Term,  '46.]  The  question 
of  recording,  however,  is  not  raised  in  the  bill ;  if  it  had  been, 
the  fact  of  nqtice  might  have  been  in  issue.  [Clements  , v. 
Kellogg,  1  Ala.  Rep.  330.]  .  .     ,    .. 

GOLDTHWAITE,  J.— 1.  When  the  objection  of  multi- 
fariousness is  well  taken  to  a  bill,  it  is  probably  the  correct 
practice  to  allow  the  party  to  amend,  or  elect  on  which 
ground  of  equity  he  will  proceed.  [Marriott  v.  Givens,  8 
Ala.  Rep.  694.]  If  it  is  so,  however,  it  does  not  follow  that 
a  decree  of  dismissal  will  be  reversed  because  the  election  is 
not  tendered  by  the  court,  instead  of  being  asked  by  the  par- 
ty. Neither  does  it  seem  to  be  a  necessary  consequence  of 
the  right  which  defendants  have,  to  object  specially  on  ac- 
count of  multifariousness.  [Welborn  v.  Tiller,  10  Ala.  Rep. 
305.]  That  the  court  is  prevented  from  refusings  of  its  own 
mere  motion  to  entertain  jurisdiction  of  a  suit  which  is  thus 
complicated,  see  Greenwood  v.  Churchill,  1  JM.  ^  K.  546. J 
We  do  not  intend,  however,  now  to  discuss  any  of  these 
questions,  as  in  our  judgment  the  bill  in  the  present  case  is 
not  multifarious.  The  object  of  the  bill  is  to  reach  the 
equitable  assets  of  the  corporation  in  satisfaction  of  the  com- 
plainants' judgments  at  law.  These  assets,  it  seems,  are 
supposed  to  be  of  two  sorts — 1.  Those  arising  from  the  right 
of  the  corporation  to  call  in  its  unpaid,  stock  ;  and  2.  Those 
which  may  be  produced  by  setting  aside  the  alledged  illegal 
conveyance.  Now  it  is  true,  the  stockholders,  as  individu- 
als, have  no  concern  with  the  allegations  of  fraud  which  af- 
fect the  deed;  but,  supposing  the  unpaid  subscriptions  and 
the  property  conveyed  to  be  assets  of  the  company,  the  cred- 
itor has  the  right  to  pursue  them  as  such,  and  is  entitled  to 
the  aid  of  a  court  of  equity  to  remove  the  obstructions*  which 
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prevent  him  from  doing  so.     In  Brinkerhoff  v.  Brown,  6 
JohA.  Ch.  139,  the  object  of  the  bill,  as  it  is  here,  was  to  set 
aside  conveyances  as  well  as  to  compel  payment  from  de- 
faulting stockholders.     It  is  true,  the  chancellor  seems  to  rest 
his  decision  against  the  demurrer  on  the  ground  that  all  the 
defendants  are  charged  with  fraudulent  practices,  though  in 
diflferent  degrees;  but  we  do  not  think  this  is  the  foundation 
on  which  the  right  to  join  defendants  rests.     If  it  was,  and 
the  fraud  was  disproved  at  the  hearing,  there  would  be  diffi- 
culty in  saying  the  entire  suit  should  not   be    dismissed. 
Again,  if  the  right  rested  on  such  a  charge,  the  complainant 
might  always  avoid  the  objection  by  making  that  sufficiently 
broad.     It  is  said  by  Judge  Story,  after  a  careful  review  of 
all  the  adjudications,  that  the  principles  to  be  deduced  from 
them  seem  to  be,  that  when  there  is  cu  common  liability  in  the 
defendants  and  a  common  interest  in  the  plaintiffs,  different 
claims  to  property,  at  least  if  the  subjects  are^uch  as  can 
without  inconveniQQce  be  joined,  may  be  united  in  one  and 
the  same  suit.     [Eq.  Plead.  409,  §  533.]     Lord  Redesdale 
had  previously  said  that  when  one  general  right  is  claimed 
against  all  the  defendants,  the  court  proceeds  on  the  ground 
of  preventing  multiplicity  of  suits ;  and  that  if  there  are  but 
iev{  reported  cases  on  the  subject,  it  is  because  the  practice  is 
perfectly  understood ;   and  in  bills  by  vicars,  &c.  claiming 
tithes  against  several  defendants  whose  cases  may  be  all  dis- 
tinct and  their  decrees  different,  the  practice  in  England  is 
constant.     [Whally  v.  Dawson,  2  S.  <^  Lef;  367.]     The  case 
of  the  Mayor  of  York  v.  Pilkington,  1  Atk.  282,  is  of  this  de- 
scription ;  and  there  a  bill  was  sustained  to  quiet  the  plain- 
tiff's right  to  a  fishery  against  several  defendants  having  no 
privity  between  themselves.     It  will  be  seen  the- principle  of 
this  decision  is  quite  different  from  that  stated  in  Brinkerhoff 
V.  Brown,  and  afterwards  recognized  in  Fellows  v.  Fellows, 
4  Cowen,  632,  and  extends  the  rule  sufficiently  far  to  cover 
this  case.     In  creditors'  bills,  it  seems  in  New  York  to  be  the 
common  course  to  make  the  debtors  of  the  defendant  parties. 
[Stafford  v.  Mott,  3  Paige,  100.]     Indeed,  when  we  consider 
the  correllatiye  rule,  that  all  judgment  creditors  may  join  as 
complainants,  on  the  ground  that  there  is  a  common  right 
against  the  same  defendants,  it  seems  entirely  reasonable  that 
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any^  creditor  should  have  the  right  against  as  many  defend- 
ants as  may  be  necessary  to  give  a  full  remedy,  when  all  of 
these  defendants  are  alike  chargeable  to  him.  The  analogy 
which  there  is  between  this  case  and  a  creditor's  bill,  in 
which  the  debtors  of  a  judgment  debtor  are  proper  parties 
must  be  apparent  to  every  one,  although  it  is  possible  such 
debtors  would  not  be  proper  parties  to  a  similar  bill  in  our 
own  courts,  unless  on  account  of  some  additional  equity,  for 
the  reason  that  our  statutes  allow  such  to  be  garnisheed  by 
process  from  the  courts  of  law.  Whether  there  are  such  ad* 
ditional  equities  here  against  the  stockholders  we  shall  pre- 
sently consider,  but  what  has  already  been  said  is  sufficient 
to  indicate  our  opinion  that  the  bill  should  not  have  been  dis- 
missed on  the  grounds  assumed  by  the  chancellor. 

2.  We  come  now  to  consider  what  is  the  equity  of  the  bill 
as  against  each  class  of  the  defendants.  As  to  those  stock- 
holders whO' were  in  default  in  paying  their  subscriptions  after 
the  .calls  of  the  corporation,  (if  indeed  the  bill  shows  there 
were  any  such)  it  is  certain  these  could  be  reached  by  the  or- 
dinary course  of  law  as  debtors  to  the  corporation.  [7  Ala. 
Rep.  51;  5  lb.  403;  lb.  787.]  And  therefore  as  against 
such,  it  may  be  considered  the  bill  will  not  lie,  as  no  addi- 
tional equitable  circumstances  are  stated  to  give  jurisdiction 
to  the  court. 

3.  As  to  stockholders  on  whom  no  calls  had  been  made 
under  the  charter,  (which  we  understand  is  the  case  intended 
to  be  presented  by  the  bill)  a  different  rule  obtains.  If  the 
act  of  1841  (Dig.  261,  <§>  10)  is  to  be  construed  as  allowing 
garnishee  process  when  the  corporation  itself  has  made  no 
calls,  it  does  Sot  cover  this  case,  for  the  bill  was  exhibited 
before  that  act  was  passed ;  and  it  is  certain  they  were  not 
liable  to  that  process  under  the  previous  legislation,  for  the 
indebtedness  was  incomplete  until  a  call  was  made  pursuant 
to  the  charter.  See  cases  last  died.  Has  then  a  court  of 
equity  the  authority  to  reach  subscriptions  for  stock  to  satisfy 
a  creditor  when  there  is  a  deficiency  of  legal  assets,  in  the 
absence  of  any  call  by  the  corporation  upon  its  stockholders  ? 
That  it  has,  is,  we  think,  a  clear  position,  as  well  on  principle 
as  authority.     As  the  individual  corporators  are  not  them- 
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selves  personally  responsible  for  the  contracts  of  the  corpora- 
tion, there  is  no  responsibility  any  where,  if  the  capital  stock 
is  not  a  fund  answerable  to  the  creditors,  and  it  would  seem 
to  make  no  diflference  in  the  right,  whether  this  capital  stock 
or  fupd  existed  in  property  or  equitable  assets.  Nor  can  it 
vary  the  right  if  the  legislature,  instead  of  requiring  the  stock 
to  be  paid  in,  has  permitted  the  corporation  to  call  for  it  as 
their  necessities,  or  the  convenience,  of  stockholders  may  re- 
quire. In  the  latter  case,  the  subscription  is  a  debt  which 
the  corporation  may  call  for,  and  if  debts  are  contracted  bO' 
yond  the  assets  in  hand,  it  would  be  most  inequitable  to  ne- 
glect or  refuse  to  make  the  call  so  as  to  discharge  the  debt. 
It  is  on  this  obvious  principle  that  a  court  of  equity  assumes 
jurisdiction  and  compels  the  corporation  and  stockholder  to 
do  that  which  justice  requires — that  is,  to  discharge  the  debt 
to  the  extent  that  the  capital  stock  remains  in  the  hands  of 
the  stockholder.  In  Wood  v.  Dummer,  3  Mason,  308,  indi- 
vidual stockholders  were  held  liable  where  the  capital  of  the 
corporation  had  been  paid  out  to  them  even  after  its  insol- 
vency and  dissolution.  The  equity  of  the  creditor,  as  it 
seems  to  us,  is  equally  atrong  where  the  stockholder  has  con- 
tracted to  pay,  but  has  never  paid  his  portion  of  the  capital 
stock.  Hence,  we  conclude  the  creditor  has  the  right  to 
pursue  a  stockholder  when  there  is  a  sufficiency  of  legal  as- 
sets, although  the  corporation  has  made  no  calls. 

4.  It  becomes  necessary  to  ascertain  further,  whether  the 
creditor  has  any  rights  against  such  stockholders  as  the  com- 
pany proceeded  against,  to  forfeit  their  shares  for  non-pay- 
ment of  instalments,  or  against  such  as  transferred  their 
shares  previous  to  the  exhibition  of  the  bill.  ♦We  consider 
these  positions  together,  because,  ordinarily,  they  seem  to  be 
governed  by  the  same  general  principles,  where  there  is  no 
special  provision  in  the  act  of  incorporation.  In  general,  the 
subscription  by  the  stockholder  makes  him  a  contractor  with 
the  corporation  upon  the  terms  prescribed  by  the  act  creating 
it,  (3  Ala.  Rep.  660;  6  lb.  787);  and  it  seems  a  necessary 
consequence  that,  where  the  rights  of  others  are  not  affected, 
the  contract  may  be  modified  or  discharged  by  mutual  con- 
sent In  the  present  instance,  the  act  of  incorporation  ex- 
pressly gives  the  corporation  the  power  to  forfeit  the  stock  of 
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delinquent  subscribers,  and  although  this  is  a  privilege  con- 
ferred on  the  corporation,  and  which  they  may  waive  if  they 
will,  and  resort  to  their  other  remedies  to  call  in  the  stock 
subscribed  for,  (5  Ala,  Rep.  787),  yet  we  think  it  admits  of 
no  reasonable  doubt  when  the  election  is  made  bona  jid%  and 
the  forfeiture  insisted  on,  that  there  is  an  end  of  the  contract. 

5.  The  charter  is  silent  as  to  the  time  and  the  mode  and 
manner  in  which  the  stock  may  be  transferred,  yet  we  ap- 
prehend a  stockholder  at  any  time  after  subscription,  could 
invest  another  with  his  rights  in  the  company.  That  he  can 
discharge  himself  from  liability,  either  to  the  company  or 
elsewhere  by  his  own  act,  is  by  no  means  clear,  and  we  in- 
cline strongly  to  the  opinion,  that  it  could  not  be  done  with- 
out the  consent  of  the  corporation.  If,  however,  the  corpo- 
ration consents  to  discharge  him  from  the  contract  and  re- 
ceive his  transferee  as  a  stockholder  in  his  stead,  we  can  per- 
ceive no  valid  objection  to  their  doing  so.  Indeed,  the 
whole  matter  seems  to  rest  on  the  same  principles  as  any  other 
contract,  where  a  different  rule  is  not  prescribed  by  or  neces- 
sarily grows  out  of  the  charter.  It  can  scarcely  be  supposed 
that  equity  would  allow  a  debtor  to  voluntarily  discharge  his 
debtor  to  the  prejudice  of  creditors  ;  and  it  has  been  held  a 
stockholder  cannot  avoid  responsibility  by  a  transfer  to  an  in- 
solvent person.  [Marcy  v.  Clark,  17  Mass.  330.]  It  has  also 
been  held,  that  a  fraudulent  subscription  in  the  name  of 
minors  would  not  avail  the  actual  subscriber  against  the 
claims  of  a  creditor.  [Roman  v.  Fry,  5  J.  J.  M.  634.]  If 
these  positions  are  true,  and  we  are  satisfied  they  are  so, 'it 
warrants  the  conclusion  that  a  bona  fide  transfer,  accepted 
and  recognized  by  the  corporation,  will  have  the  effect  to 
discharge  the  original  subscriber  from  future  liability  to  the 
corporation  or  its  creditors.  The  bona  fides  of  the  transfers 
asserted  by  the  answers  do  not  seem  to  be  controverted  by 
the  complainants,  and  as  they  were  made  and  accepted  by 
the  corporation  previous  to  the  exhibition  of  the  complain- 
ants' bill,  in  our  judgment  the  latter  have  no  claim  against 
them. 

6.  Having  ascertained  the  equities  of  the  complainants 
against  the  stockholders  of  the  corporation,  we  shall  direct 
our  attention  to  the  trust  deed.     If  this  was  an  assignment 
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for  the  benefit  of  creditors,  it  would  scarcely  admit  of  ques- 
tion that  the  preference  given  to  the  bonds  would  render  the 
deed  void,  as  creating  a  trust  subject  to  the  future  nomination 
and  appointment  of  the  corporation.  [Barnum  v.  Hampstead, 
7  Page,  568.]  Such,  however,  is  not  the  character  of  this 
deed,  nor  was  that  effect  contemplated  or  intended,  unless  the 
bonds  were  actually  disposed  of  and  were  not  paid  at  matu- 
rity. The  corporation  do  not  stipulate  that  its  creditors  gen- 
erally or  specially  shall  have  any  rights  whatever  under  this 
deed,  if  the  bonds  remain  in  the  hands  of  the  company. 

If  a  sale  of  the  property  conveyed,  was  necessary  to  meet 
the  bonds,  it  was  probablv  considered  by  the  corporation  as 
equivalent  to  a  dissolution,  and  therefore  the  provision  be- 
came necessary  and  proper,  that  the  trustees  should  distri- 
bute the  surplus  pro  rata,  to  all  the  creditors.  In  point  of 
law,  the  trust  deed  was  entirely  inoperative  until  the  bonds 
were  actually  issued,  as  until  then,  there  was  no  debt  to  be 
secured,  and  if  the  right  of  any  of  the  complainants  to  seize 
the  estate  of  the  corporation  was  complete  by  judgment  and 
execution,  before  the  bonds  came  to  the  possession  of  a  bona 
fide  holder,  the  deed  of  trust  would  not  operate  against  this 
right.  In  our  judgment,  the  validity  of  a  conveyance  of 
this  description,  rests  on  precisely  the  same  principles  as  ob- 
tain when  deeds  are  made  which  provide  for  the  security  of 
future  advances,  or  for  future  liabilities.  In  the  case  of  the 
United  States  v.  Hooe,  3  Cranch,  75,  it  is  said  with  respect 
to  the  latter  kind,  to  be  frequent  for  a  person  who  expects  to 
become  more  indebted,  to  mortgage  property  to  his  creditor 
as  a  security  for  debts  to  be  contracted,  as  well  as  for  those 
which  are  already  due,  and  that  although  such  a  deed  may 
be  used  for  improper  purposes,  yet  such  a  provision  is  not  pos- 
itively inadmissible.  The  same  doctrine  is  sustained  by  a 
numerous  array  of  authorities  in  Barnum  v.  Robinson,  2 
Johns.  Ch.  283.  It  is  obvious  in  every  deed  of  this  nature, 
that  if  the  mortgagee,  or  cestui  que  trust  could  avail  himself 
of  its  provisions,  after  another  creditor  had  armed  himself 
with  a  judgment  or  execution,  it  would  be  exceedingly  dan- 
gerous, and  courts  would  probably  limit  its  effects  to  such 
debts  or  liabilities  as  were  in  existence  at  the  time  of  the 
creation  of  the  judgment  or  execution  lien ;  but  when  the 
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debt  or  liability  is  created  at  a  time  when  the  grantor  is  not 
incapacitated  from  making  a  new  conveyance  as  a  security, 
no  such  danger  can  be  apprehended.  At  such  a  time  he  could 
give  a  new  security,  and  there  is  no  reason  why  he  should 
not  provide,  that  one  already  given  shall  have  the  same  ef- 
fect. It  is  also  obvious,  when  a  deed  is  executed  as  a  secu- 
rity for  a  future  debt,  that  it  is  inoperative  as  a  conveyance 
until  the  debt  is  created,  and  is  indeed  only  a  conveyance  to 
uses  to  be  subsequently  declared  by  the  grantor.  The  time 
when  these  bonds  came  to  the  hands  of  honafde  holders,  is 
not  set  out  distinctly  in  the  answers,  though  we  think  the 
fair  inference  is,  the  defendants  are  to  be  understood  as  as- 
serting they  were  issued  before  the  complainant's  obtained 
their  judgments.  The  proof  is  also  indistinct,  except  as  to 
such  of  them  as  were  sold  to  meet  the  indebtedness  to  Ro- 
gers, Ketchum  &  Grosvenor,  which  was  the  10th  December, 
'39,  but  the  inference  is  strong,  that  those  sold  for  cash,  were 
sold  previous  to  that  time.  This  inference  becomes  much 
stronger,  from  the  circumstance  that  a  witness  was  examin- 
ed, who,  from  his  connection  vi/^ith  the  company,  must  have 
known  when  the  bonds  were  sold,  but  whom  the  complain- 
ants did  not  require  to  explain  the  doubtful  matter.  We 
think  then,  the  defendants  have  sufficiently  made  out,  that 
this  deed  was  executed  as  a  security  for  the  bonds,  and  that 
these  were  in  the  hands  of  bona  fide  holders,  at  least  to  a  suf- 
ficient amount  to  sustain  the  deed,  previous  to  any  lien  ac- 
quired by  the  complainants.  In  this  aspect  the  deed  stands 
as  a  security,  given  to  secure  debts  payable  at  a  future  day, 
and  although  the  possession  of  the  grantor  is  stipulated  for 
until  that  day,  this  circumstance  has  no  tendency  to  hinder  or 
delay  creditors,  as  they  could  at  any  time  after  their  judg- 
ments have  compelled  the  trustees  to  close  the  trusts  within 
the  principles  stated  in  Dubose  v.  Dubose,  7  Ala.  Rep.  235, 
and  Pope  v.  Wilson,  lb.  690.  In  our  judgment,  the  deed  on 
its  face  is  valid,  and  operative  when  connected  with  the  fact, 
that  the  bonds,  or  any  of  them,  were  held  bona  fide  previous 
to  the  time  when  the  complainants  obtained  judgment. 

7.  It  is  as  well  here  as  elsewhere,  to  express  our  opinion,  that 
the  circumstances  of  the  case  do  not  create  the  presumption 
of  fraud  in  fact.     It  may  be,  and  doubtless  is  true,  the  cor- 


AU ALABAMA. 

Allen,  et  aL  v.  Montgomery  RrR.  Co.  et  al. 


poration  was  unable  to  meet  its  engagements — that  it  was 
in  point  of  fact  insolvent — but  this  did  not  take  away  its  ca- 
pacity to  prefer  either  its  old  creditors  or  to  give  a  valid  se- 
curity to  new  ones.  It  appears  the  effort  was  to  get  a  por- 
tion of  the  road  in  working  order,  and  jsnVwa /aae  expendi- 
tures for  this  purpose  could  have  no  bad  effect  on  the  rights 
of  existing  creditors.  It  appears  also,  that  the  entire  sum  re- 
ceived for  the  bonds  was  appropriated  to  the  completion  of 
the  road,  and  that  those  which  were  issued  on  other  contracts, 
were  in  payment  for  machinery,  or  to  engineers,  for  a  similar 
purpose.  We  are  not  warranted  in  declaring,  either  that  the 
corporation,  or  its  new  creditors,  acted  with  bad  faith,  or  that 
the  intention  existed  in  either,  to  hinder  or  delay  other  credi- 
tors. The  previous  decisions  of  this  court  last  referred  to, 
are  conclusive  to  show,  that  the  deed  itself  was  no  impedi- 
ment in  the  way  of  other  creditors  seeking  to  close  the  trust, 
and  that  the  courts  would  have  enforced  their  rights  to  the 
residuum,  which  was  all  they  were  entitled  to. 

8.  The  two  last  conclusions  dispose  of  many  of  the  posi- 
tions assumed  by  the  complainants,  but  there  yet  remain  oth- 
ers which  require  an  answer.  It  is  urged,  the  directors  have 
no  power  by  the  charter  to  mortgage  or  charge  the  property 
of  the  company,  except  for  money  borrowed,  and  consequent- 
ly that  the  present  sale  will  be  set  aside  because  bonds  were 
issued  for  debts  created  in  a  different  way.  It  is  true,  that 
by  a  special  section  of  the  charter,  the  president  and  direc- 
tors are  empowered  "  to  borrow  money  to  carry  into  effect 
the  objects  of  the  charter,  to  issue  certificates  or  other  evi- 
dence of  such  loans,  and  to  pledge  the  property  of  the  com- 
pany for  the  payment  of  such  loans."  We  do  not  think  it 
important  to  inquire  whether  this  section  authorizes  a  pledge 
of  the  franchise,  in  common  with  the  other  property  of  the 
company,  because,  if  it  does  not,  there  is  nothing  to  induce 
the  supposition  that  the  legislature  intended  to  take  away  the 
general  power  of  the  corporation  to  create  liens  for  any  other 
purpose.  In  our  judgment,  the-general  powers  of  the  corpo- 
ration extended  to  the  creation  of  a  lien  on  all  its  property, 
•without  reference  to  the  mode  of  creating  the  debt,  and  it  is 
not  unlikely  the  section  referred  to  was  intended  to  confer 
the  power  to  hypothecate  the  franchise  also. 
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9.  Another  point  in  the  case  is,  that  the  mortgage  is  void 
because  it  was  not  recorded  in  proper  time.  If  the  object 
was,  to  set  aside  the  deed  on  this  ground,  we  think  it  should 
have  been  set  out  in  the  bill,  in  order  that  the  defendants 
might  reply  the  fact  of  notice,  as  it  only  is  to  creditors  with- 
out notice  that  the  statute  avoids  an  unrecorded  deed  of  trust. 
[Dig.  256,  ^  5.] 

10.  The  allegation  that  the  sale  was  made  for  an  inade- 
quate price,  does  not  seem  sustained  by  the  testimony,  but  if 
it  was,  a  grave  question  would  arise,  whether  any  court  would 
feel  authorized  to  act  on  such  grounds,  when  the  parties 
complaining  of  it  do  not  come  at  the  arliest  period,  and  even 
then,  whether  the  biddings  will  be  opened  without  the  offer 
to  bid  a  greater  sum.  The  same  remarks,  in  a  great  degree, 
apply  to  the  objection  that  the  sale  was  in  gross.  There  is 
no  evidence  of  fraud  in  the  sale,  or  that  the  property  would 
have  commanded  a  greater  sum  if  sold  in  separate  lots. 

11.  We  shall  purposely  omit  to  consider  the  act  incorpo- 
rating the  Montgomery  arid  West  Point  Rail  Road  Company 
or  rather  changing  to  that  the  name  of  the  former  corpora- 
tion, because  the  facts  involved  in  this  case  seem  to  have  no 
connection  with  that  act.  The  circumstance  that  the  pur- 
chasers under  the  trust  deed  have  thought  proper  to  surrender 
their  purchase  to  the  new  or  changed  corporation  is  not  a 
fact  charged  in  the  bill,  nor  does  it  by  itself  make  out  the 
charge  that  the  property  was  purchased  for  that  or  for  the 
old  corporation. 

The  conclusion  affecting  this  cause,  to  be  drawn  from  the 
principles  thus  ascertained,  is,  that  the  bills  were  improperly 
dismissed  on  the  ground  of  multifariousness — that  at  the 
hearing,  the  original  bill  should  have  been  retained,  and  an 
account  taken  of  what  was  due  from  the  stockholders,  in  con- 
formity with  the  rules  now  declared,  and  that  the  amended 
and  supplemental  bills,  so  far  as  these  seek  to  charge  the 
trustees,  the  purchasers  under  them,  and  the  Montgomery 
and  West  Point  Rail  Road  Company,  should  be  dismissed. 

Decree  reversed  and  remanded,  for  proceedings  in  conform- 
ity with  this  opinion. 
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1.  A  bank  note  being  passed  off  upon  an  agreement  to  take  it  back  if  not 
current,  the  person  receiving  it  may  recover,  if  it  was  uncurrent,  although 
he  had  passed  it  off,  had  been  sued  for  passing  it  as  a  current  note,  and 
had  recovered  a  judgment ;  after  which,  and  whilst  the  judgment  was  still 
in  force  in  his  favor,  he  took  back  the  note,  and  brought  suit  against  the 
person  passing  it  to  him. 

Writ  of  Error  to  the  Circuit  Court  of  Tallapoosa. 

This  proceeding  was  commenced  before  a  justice  of  the 
peace  by  the  defendant  in  error,,  when  he  obtained  judgment, 
and  the  cause  was  carried  by  appeal  to  the  county  court, 
and  afterwards  transferred  to  the  circuit  court. 

Upon  the  trial,  it  appeared  in  evidence,  that  the  plaintiff 
had  received  from  the  defendant  a  $20  bank  bill,  in  part 
change  of  a  hundred  dollar  note,  and  that  the  defendant  re- 
presented it  to  be  current,  and  promised  to  take  it  back,  if 
it  was  not,  and  give  other  current  money  for  it ;  and  evi- 
dence was  also  offered  tending  to  show  it  was  not  current  in 
the  neighborhood  where  the  parties  lived. 

It  was  also  in  evidence,  that  the  plaintiff  passed  off  the 
bill  to  one  Gray,  and  refusing  to  take  the  bill  back  from 
Gray,  he  sued  the  plaintiff  before  a  justice,  in  which  suit  the 
plaintiff  cast  Gray,  and  obtained  a  judgment  against  him, 
which  judgment  is  still  in  force  and  unreversed.  Afterwards 
the  plaintiff  took  the  bill  back  from  Gray.  This  is  the  same 
bill  on  account  of  which  this  action  is  brought. 

The  defendant's  counsel  moved  the  court  to  charge,  that 
if  the  plaintiff  had  recovered  judgment  against  Gray,  as  be- 
fore stated,  and  that  judgment  was  still  in  force,  they  must 
fiad  for  the  defendant,  which  charge  the  court  refused,  and 
the  defendant  excepted,  and  now  assigns  that  matter  as 
error. . 


-     - JANUARY  TERM,  1847. m 

Rodgers  t.  Russell. 

W.  P,  Chilton  and  Falconer,  for  plaintiff  in  error. 
Morris,  contra. 

ORMOND,  J. — It  is  very  certain  that  the  fact  that  Rus- 
sell passed  off  the  note  to  Gray,  did  not  exonerate  Rodgers 
from  the  performance  of  his  contract,  if  the  note  was  in  fact 
not  current,  and  returned  again  upon  Russell.  How  is  the 
case  altered  by  the  litigation  between  him  and  Gray,  to 
which  Rodgers  was  neither  party  or  privy.  If  in  that  suit 
Gray  had  cast  Russell,  assuredly  that  judgment  would  have 
been  no  evidence  against  Rodgers,  that  the  bill  was  not  cur- 
rent; and  for  the  same  reason,  it  is  not  evidence  for  him. 
The  case  of  Lea  S^  Hopkins,  6  Wheat.  109,  merely  affirms 
the  well  known  principle,  that  a  judgment  or  decree,  upon 
the  same  matter,  between  the  same  parties,  cannot  again  be 
brought  in  litigation. 

It  is  however  urged,  that  the  taking  back  of  the  bill  by 
Russell,  from  Gray,  after  he  had  obtained  a  judgment,  af- 
firming that  the  note  was  current,  was  a  purchase  of  it  from 
Gray,  as  the  judgment,  whilst  it  remained  in  force,  was  a 
satisfaction.     There  would  be  some  force  in  this  objection, 
if  it  were  clear  that  the  judgment  in  favor  of  Russell,  was 
irreversible.     It  may, be  that  he  became  satisfied,   it  was  er- 
roneous, and  the  result  of  this  case  would  seem  to  indicate, 
that  it  was,  and  that  he  did  not  wish  to  risk  the  costs  of  fur- 
ther litigation  with  Gray.     In  that  aspect,  he  certainly  had 
the  right  to  abandon  the  judgment  he  had  obtained,  and  take 
back  the  note,  and  call  on  Rodgers  to  perform  his  contract, 
by  giving  him  current  money  for  it.     We  cannot  therefore 
assume  from  the  fact  that  he  obtained  a  judgment  against 
Gray,  that  he  was  exonerated  from  liability,  so  as  to  raise 
the  presumption  that  he  had  abandoned  the  contract  with 
Rodgers,  and  made  a  new  contract  with  Gray. 
Let  the  judgment  be  affirmed. 
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TRAYLOR  V.  MARSHALL. 

1.  Although  an  administrator  cannot  sell  the  estate  of  his  intestate  at  private 
sale,  and  without  an  order  of  tlie  orphans'  court,  yet  if  one  thus  sells  with- 
out authority,  and  tlie  property  is  delivered  to  the  purchaser,  and  after- 
wards taken  from  his  possession  tortiously,  he  may  maintain  an  action  of 
detinue  against  the  wrqng  doer. 

Writ  of  Error  to  the  Circuit  Court  of  Perry. 

This  was  an  action  of  detinue  at  the  suit  of  the  defend- 
ant in  error.  The  cause  was  tried  on  the  general  issue  and 
a  verdict  and  judgment  rendered  for  the  plaintiff.  A  bill  of 
exceptions  was  sealed  at  the  instance  of  the  defendant,  from 
which  it  appears  that  the  plaintiff  having  made  due  proof  of 
a  bill  of  sale  from  Mary  Tillman  to  himself  for  the  slave 
sought  to  be  recovered,  dated  the  7th  February,  1841,  read 
the  same  to  the  jury — proved  that  the  slave  was  delivered  to 
him  by  his  vendor  upon  the  Execution  of  the  bill  of  sale,  and 
remained  in  his  possession  until  December,  1842,  when  he 
removed  to  South  Carolina,  carrying  the  slave  with  him.  In 
the  winter  or  spring  of  1843,  the  defendant  went  to  South 
Carolina,  took  the  slave  from  the  plaintiff's  possession,  and 
brought  him  to  Perry  county.  There  was  evidence  tending 
to  show,  that  defendant  said  his  object  in  taking  possession 
of  the  slave  was  to  secure  a  debt  which  the  plaintiff  owed 
him. 

A  son  of  Mrs.  Tillman  and  her  deceased  husband  was  in- 
troduced as  a  witness  for  the  defendant,  who  testified  that 
the  slave  in  question,  with  some  twenty  others  belonged  to 
his  father,  at  his  death,  an  event  which  occurred  in  1836  j 
and  that  these  slaves,  and  all  the  other  property  of  the  estate, 
went  into  possession  of  Mrs.  Tillman,  the  plaintiff^s  vendor, 
who  administered  thereon — all  of  which,  with  the  exception 
of  the  slave  sold  to  plaintiff,  still  remains  in  her  possession. 
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The  defendant's  counsel  prayed  the  court  to  charge  the 
jury,  that  if  the  slave  in  question  was  the  property  of  the 
intestate's  estate,  and  Mrs.  Tillman  held  him  as  administra- 
tor thereof,  then  the  sale  by  her  to  the  plaintiff  being 'pri- 
vate, and  without  the  order  of ,  the  orphans'  court,  conferred 
no  title  on  him,  and  he  cannot  recover  in  this  action.  This 
charge  was  refused — the  court  being  of  opinion  that  there 
was  no  satisfactory  proof  that  Mrs.  Tillman's  possession  was 
as  the  administrator  of  her  husband's  estate,  but  if  the  proof 
upon  this  point  was  satisfactory,  the  manner  in  which  the 
sale  was  made  to  the  plaintiff,  could  not  prejudice  the  plain- 
tiff's right  to  recover.  .    '  4 '.  •  -  ' 

A.  Graham,  (of  Perry,)  fqr  ihe  plaintiff  in  orror,  insisted 
that  to  entitle  the  plaintiff  to  recover  in  detinue,  he  must 
prove  a  title  to  the  thing  sought  to  be  recovered.  Here  the 
sale  from  Mrs.  Tillman  to  the  plaintiff,  having  been  made 
privately,  and  without  an  order  of  court,  no  title  vested  in 
him,  and  he  cannot  recover  of  the  defendant,  though  the 
latter  may  show  no  right  to  the  slave.  An  examination  of 
the  evidence  recitedi  will  very  satisfactorily  show,  that  the 
charge  prayed  is  not  abstract.  He  cited  2  Starkie's  Ev.  493; 
2  Steph.  N.  P.  1309;  4  Ala.  Rep.  442-521. 

No  counsel  appeared  for  the  defendant.  •    .  ' 

COLLIER,  C.  J. — We  will  consider  this  case  upon  the 
assumption  that  the  charge  prayed  was  pertinent  to,  and  sug- 
gested by,  the  the  facts  proved.  The  questions  then  are, 
did  the  sale  of  the  slave  by  Mrs.  Tillman  to  the  plaintiff  vest 
the  title  in  him,  and  if  it  did  not,  can  the  defendant  avail 
himself  of  its  invalidity^? 

In  Weir  v.  Davis  and  Humphries,  4  Ala.  Rep.  442,  it  was 
decided,  that  an  administrator  is  not  authorized  ,to  sell  the 
personal  estate  of  the  intestate  at  private  sale,  and  the  pur- 
chaser under  such  circumstances  does  not  acquire  a  valid  ti- 
tle. But  it  was  said,  that  although  the  title  of  the  estate  is 
not  divested  hy  the  unauthorized  sale,  yet  it  does  not  follow 
that  a  creditor  can  subject  the  property  to  sale  under  execu- 
tion. 
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To  entitle  the  plaintiff  to  recover  in  an  action  of  detinue, 
he  must  prove  either,  a  general  or  special  property  in  the  chat- 
tel and  a  right  to  the  immediate  possession.   "  A  bailee  may 
maintain  detinue  or  trover  against  a  stranger  who  takes  the 
goods  out  of  his  possession ;  and  this  whether  the  bailment 
be  general  or  special,  gratuitous  or  for  a  reward.     So  may  a 
factor  or  other  consignee,  pawnee  or  trustee.     [1  Ld.  Raym. 
Rep.  276;  2  Bing.  Rep.  173  ;  2  Taunt.  Rep.  302 ;  1  B.  &  A. 
39  J  1  Saund.  PI.  ^  Ev.  435 ;  2  Stark.  Ev.  493,  494.]     In 
tlie  citation  from  Saunders  on  Pleading  and  Evidence,  it  is 
said,  thai  the  proof  which  establishes  a  right  of  property  in 
the  plaintiflf,  is  similar  in  trover  and  detinue;  and  in  respect 
to  the  former  it  is  laid  down,  that  in  general,  possession  of  a 
chsiiiel  is  prima  fade  evidence  of  property  in  the  possessor  ; 
but  if  the  plaintiff  has  never  had  possesion  of  the  chattel,  or 
if  the  contest  be  not  with  a  mere  stranger,  but  with  one  who 
will  succeed  in  his  proof  of  title,  unless  the  plaintiff  can  prove 
a  better,  it  is  necessary  for  the  latter  to  resort  to  strict  evi- 
dence of  title.  [3  Stark.  Ev.  1483.]   -If  therefore  the  action 
be  brought  against  a  wrong  doer,  the  mere  fact  of  possession 
by' the  plaintiff,  is  usually  sufficient  evide«ice  of  title,  although 
the  plaintiff  claim  under  a  title  which  is  defective.     For  the 
possession  of  property  is  p7'ima  facie  evidence  of  ownership. 
[Id.  1488 ;  2  Saund.  on  PI.  and  Ev.  878-9 ;  2  Miss.  R.  1.51 ; 
1  Dana  Rep.  110.]     If  the  possession  of  goods  be  tortiously 
taken,  the  plaintiff  may  waive   the    wrongful  taking,  and 
maintain  detinue.     [1  Miss.  Rep.  749 ;  2  A.  K.  Marsh.  Rep. 
268 ;  4  Ala.  Rep.  669.]         .    " 

Although  Mrs.  Tillman,  as  the  administrator  of  her  hus- 
band's estate,  was  not  authorized  to  sell  tjie  slave  in  ques- 
tion at  private  sale,  and  without  an  order  directing  his  sale, 
yet  the  delivery  of  possession  invested  the  plaintiff  with  the 
right  of  retention  against  every  person  who  could  not  show 
a  superior  title.  His  purchase  and  possession  gave  him  the 
semblance  of  title,  defective  it  is  true,  but  quite  sufficient  as 
against  a  wrong-doer.  Because  his  purchase  was  ineffectu- 
al to  pass  the  absolute  right,  the  possession  which  was  yield- 
ed to  him,  cannot  be  considered  as  so  entirely  void,  that  it 
may  be  divested  at  pleasure  by  one  who  makes  no  pretence  of 
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title.     The  plaintiff,  we  think,  may  be  regarded  as  favorably 
as  a  gratuitous  or  general   bailee ;  and  as  these  may  main- 
tain detinue  upon  their  possession  and  liability  over,  may  he 
not  invoke  the  same  reasons  in  favor  of  his  right  to  sue  ? 

The  evidence  recited  in  the  bill  of  exceptions  clearly  indi- 
cates that  the  defendant  was  a  mere  trespasser — the  fact  that 
the  plaintiff  was  his  debtor  cannot  place  him  in  any  other 
predicament.  For  however  this  may  be,  no  man  can,  with- 
out the  agency  of  the  law,  seize  the  property  of  his  debtor 
for  the  purpose  of  collecting  or  enforcing  a  payment  of  his 
debt.  It  follows  that  the  circuit  court,  in  disallowing  the 
defence,  ruled  the  law  correctly — its  judgment  is  consequent- 
ly affirmed.  .  .. ,  : 
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1.  The  removal  of  a  guardian  from  the  State  is  a  sufficient  reason  to  displace 
hinsr  from  the  trust,  whenever  in  the  discretion  of  the  court  he  as  a  non- 
resident would  not  have  been  appointed  in  the  first  instance. 

2.  When  a  guardian  is  sought  to  be  removed  for  this  cause,  he  is  entitled  to 
fourteen  days'  notice  of  the  application,  and  if  personal  service  cannot 
be  made  of  the  citation,  he  may  be  called  on  by  publication. 

3.  The  validity  of  a  guardian's  appointment  cannot  be  called  in  question  in 
the  subsequent  proceedings  by  him  for  a  settlement,  or  assigned  as  error 
on  the  record  of  settlement.  Error  in  the  appointment  of  a  guardian,  &c. 
can  only  be  reversed  in  a  direct  proceeding  on  the  appointment. 

4.  In  proceeding  against  a  guardian,  &c.  who  has  removed  from  the  State 
without  making  a  settlement,  he  is  entitled  to  three  months'  notice  by  pub- 
.lication  of  tlie  day  on  which  he  is  required  to  state  his  accounts. 

5.  Qu£re — ^Whether  under  the  statute  when  a  guardian,  die.  has  removed 
from  the  State,  the  orphans'  court  can  proceed  to  decree  the  account  stated 
by  it  at  the'  same  term  when  it  is  stated ;  or  whether  the  guardian,  &c.  is 
not  then  to  be  cited  to  a  final  settlement  as  in  other  cases. 

Writ  of  Error  to  the  Orphans'  Court  of  Henry. 
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The  proceedings  of  the  orphans'  conrt  connected  with  the 
questions  raised  by  the  assignments  of  error,  may  be  thus 
stated :  -  , 

On  the  3d  March,  1845,  tjie  court  made  an  order  appoint- 
ing Knight  guardian  of  Josiah  A.  Cawthorne,  reciting  s^  the 
cause  for  doing  so,  that  Speight,  the  former  guardian,  had  re- 
moved out  of  the  State.  At  the  same  time,  the  newly  ap- 
pointed guardian  having  given  the  required  bond,  prayed  that 
Speight  might  make  a  final  settlement  of  his  accounts  with 
the  ward.  On  this  application,  an  order  was  made  setting 
the  17th  of  April,  1845,  for  auditing  and  examining  the  ac- 
counts, "at  which  time  all  persons  interested  might  attend 
and  object  if  they  saw  proper."  It  was  also  ordered  that  no- 
tice be  given  to  certain  named  persons,  as  sureties  for  Speight, 
and  to  another  person  as  the  executor  of  one  who  in  his  life- 
time was  also  one  of  the  sureties,  to  attend  at  that  time  and 
show  cause,  if  any  they  could,  against  the  order  and  decree 
which' the  court  might  then  make  in  the  premises.  Also 
that  notice  be  given  by  publication  in  Eufaula  until  the  day 
of  hearing,  and  by  posting  the  order,  &c. 

The  next  order  which  appears  in  the  cause  was  made  the 
23d  of  June,  1845.-  This  recites  the  previous  proceedings  in 
regard  to  the  appointment  of  Knight ;  his  prayer  that  Speight, 
the  forbaer  guardian,  should  state  and  settle  his  accounts  with 
the  ward.  This  further  recites,  that  the  order  then  made 
was,  "  that  on  the  17th  of  April,  1845,  the  accounts  would 
be  audited  and  reported  for  final  settlement,  to  take  place  orl 
the  fourth  Monday  ol  June,  when  and  where  the  parties  could 
attend,"  &c. 

It  tiien  proceeds  that  "  on  this  day  came  Richard  Knight, 
guardian,  &c.  and  prays  that  the  accounts  of  Moses  K. 
Speight,  former  guardian,  as  stated  by  the  said  court  on  the 
17th  of  April,  1845,  and  reported  to  this  court  for  allowance, 
be  allowed ;  and  it  appearing  to  the  satisfaction  of  the  court 
that  proof  of  the  intention  of  said  guardian  to  have  his  ac- 
counts so  stated  as  aforesaid  and  presented  to  the  court  for 
allowance  at  the  present  term,  was  duly  posted  up  in  three 
public  places  in  the  county,  and  [published]  in  the  Eufaula 
Shield,'  a  newspaper,  &c.  for  forty  days  previous  to  the  pres- 
rnt  term.     And  no  exceptions  being  made  to  the  same,  and 
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it  appearing  that  Moses  K.  Speight,  former  guardian  as  afore- 
said, is  chargeable,"  S^c.  The  court  proceeds  to  render  judg-, 
ment  against  him  for  $1453  58,  the  balance  du£  on  the  ac- 
count so  stated  in  favor  of  Richard  Knight,  the  present  guar- 
dian of  the  minor,  and  awards  execution  for  that  sum. 

If  any  proceedings  were  had  by  the  court  on  the  17th 
April,  1845,  they  are  omitted  from  the  transcript,  and  there 
is  nothing  from  which  it  can  be  inferred,  either  that  Speight 
himself  stated  any  account,  or  that  the  court  did  so  at  any 
time  previous  to  the  23d  June,  1845. 

Speight  now  prosecutes  this  writ  of  error,  and  here  assigns 
that  the  orphans'  court  erred —  ,  . 

1.  In  removing  him  from  the  guardianship. 

2.  In  proceeding  at  the  suit  of  Knight  instead  of  the  mi- 
nor. 

3.  In  not  giving  any  notice  to  the  party  that  his  account 
would  be  stated  and  audited  for  final  settlement,  and  in  not 
giving  any  other  notice. 

4.  Because  the  sureties  were  notified  by  the  publication, 
instead  of  the  guardian. 

5.  Because  no  suiRcient  reason  appears  for  tha  jn.dge  to , 
state  thq  account^  and  because  the  account  was  thus  stated. 

6.  Because  the  notice  of  final  settlement  was  insufficient, 
and  several, other  assignments  of  a  similar  nature.  .        •. 

Belser  and  Buford,  for  the  plaintifi"  in  error. 

JMo  counsel  appeared  for  the  defendant  in  error.  ,j 

GOLDTHWAITE,  J.— 1.  We  are  not  aware  of  any  stat- 
ute which  declares  the  removal  of  the  guardian  from  the  State 
shall  be  a  ground  for  displacing  him ;  and  there  are  enact- 
ments which  allow  non-resident  guardians  to  secure  the  es- 
tates of  their  wards  within  our  jurisdiction  as  well  as  others, 
which  evidently  contemplate  that  a  resident  guardian  may  on 
receiving  the  assent  of  the  orphans'  court,  remove  the  estate 
of  his  ward  elsewhere,  under  certain  prescribed  conditions. 
[Digest,  170,  <^  17,  18;  lb.  171,  ^  20,  21.]  In  the  absence 
of  specific  legislation  on  this  subject,  it  is  possible  the  or- 
phans' court,  in  it^i  exercise  of  general  power  over  this  sub- 
ject, may  possess  the  power  to  commit  the  guardianship  of  a 


464 ALABAMA. 

Speight  V.  Knight 


minor  to  a  non-resident  under  peculiar  circumstances,  but 
the  general  rule  doubtless  is  to  appoint  a  resident  guardian. 
This  seems  to  be  indicated  by  the  act  of  1843,  which  evi- 
dently points  to  the  removal  of  an  executor,  administrator  or 
guardian,  as  a  circumstance  which  will  authorize  the  orphans' 
court  to  call  the  individual  to  a  final  settlement  of  his  trust,  v 
[Digest,  230,  §  47.]  That  court  is  invested  also  with  the 
general  power  to  displace  a  guardian  on  sufficient  cause  be- 
ing shown.  [lb.  267,  §  4.]  Hence  we  conclude,  that  al- 
though the  non-residence  or  removal  from  the  State  of  the 
guardian  is  not  a  matter  which  imposes  the  duty  on  the  court 
to  displace  him  absolutely  and  in  all  cases,  yet  it  is  a  ground 
for  removal  whenever  in  the  discretion  of  the  court  a  non- 
resident guardian  would  not  be  allowed  in  the  first  instance. 

2.  Conceding,  then,  that  the  orphans'  court  has  the  powfer 
to  displace  a  guardian  on  the  ground  of  his  having  renioved 
from  the  State,  the' question  arises,  what  is  the  proper  course 
of  proceeding  to  remove  him.  There  is  a  single  instance  hi 
which  the  court  is  permitted  to  displace- an  executor,  admin- 
istrator or  guardian  without  notice,  and  that  is  when  he  is 
charged  with  a  breach  of  duty,  and  it  is  niade  to  appear  he 
has  removed  from  the  State  or  otherwise  endeavored  to  elude 
the  service  of  process  on  the  complaint.  [Digest,  221,  §  6.] 
In  general,  when  the  court  proceeds'  to  the  removal  of  a 
guardian  for  any  cause  not  covered  by  the  enactment  just  re- 
ferred to,  it  is  r-equisite  to  give  him  fourteen  days'  previous 
notice  by  citation  to  appear  and  show  cause  why  he  should 
not  be  displaced.  [Digest,  267,  <§>  5.J  Under  these  statutes 
we  incline  to  think  the  proper  course  is  to  state  a  complaint 
in  writing  against  the  guardian,  specifying  the  grounds  on 
which  his  removal  is  sought,  on  which  the  necessary  citation 
is  issued,  and  if  not  made  known  by  personal  service  on  the 
ground,  is  not  within  the  provisions  of  the  statute,  which 
warrants  a  summary  removal  without  notice,  the  service 
wotild  be  made  effeictual  by  publication  of  the  order  to  ap- 
pear. 

3.  It  does  not  appear  here  that  notice  was  served  on  the 
guardian,  that  publication  was  made,  or  that  there  was  proof 
to  the  court  of  any  breach  of  duty  warranting  a  removal  with- 
out notice,  and  the  appointment  of  the  succeeding  guardian, 
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is  clearly  irregular ;  but  this,  in  our  judgment,  is  a  matter 
which  can  be  revised  only  in  a  direct  proceeding  with  refer- 
ence to  the  appointment.  The  validity  of  the  appointment 
of  Knight  is  entirely  collateral  to  the  settlement  between -him 
or  his  ward  and  the  former  guardian.  In  all  testamentary 
and  guardianship  causes  the  appointment  of  the  administrator 
or  guardian  is  a  distinct  act  of  the  court,  which  cannot  be 
collaterally  impeached,  and  which,  however  irregular,  is  not; 
open  to  inquiry  in  the  subsequent  proceedings.  This  precise 
question  was  thus  ruled  in  regard  to  the  probate  of  wills  in  7 
Ala.  Rep.  9. 

,  4.  Viewing  the  proceedings  in  this  cause  as  a  settlement 
of  the  guardian's  account  by  the  orphans'  court,  it  is  evident 
there '  is  no  conformity  with  the  statutes.  The  first  section 
of  the  act  of  1843  provides,  that  when  any  executor,  admin- 
istrator or  guardian  shall  have  removed  beyond  the  jurisdic- 
tion of  the  court  granting  the  letters,  without  having  settled 
his  accounts,  the  court  may  on  the  application  of  any  one  in- 
terested, cause  notice  to  be  given  by  advertisement,  requiring 
the  executor,  ^c.  to  file  his  accounts  and  vouchers  for  settle- 
ment at  a  regular  term  of  the  orphans'  court,  to  be  holden  no(, 
less  than  three  months  from  the  date  of  the  notice.  In  the 
event  of  the  failure  of  the  executor,  ^c.  to  appear  and  file  his 
account  and  vouchers  for  settlement,  the  judge  is  required  ta 
state  the  account  on  the  best  information  he  can  obtain,  "and 
proceed  to  settle  and  decree  on  the  same  as  is  now  required 
by  law  :  provided,  that  if  said  executor,  (fcc.  shall  appear  and 
file  his  account  and  vouchers  for  settlement,  and  pay  all  such 
costs  as  may  have  accrued  in  consequence  of  his  defalcation 
at  any  time  before  the  final  hearing  of  the  account  stated  as 
aforesaid,  and  decree  thereon,  it  shall  be  the  duty  of.  the  court 
to  set  aside  the  proceedings  aforesaid,  and  to  audit  and  settle 
the  account  filed  by  the  executor,  ^c.  in  manner  and  form  as 
now  required  by  law.  [Digest,  230,  <^  47.  ]  And  from  this  it 
will  be  seen  that  the  three  months'  notice  required  to  be,  was 
not  given.  The  order  for  settlement  was  made  the  third  of 
March,  and  the  day  set  for  the  settlement  was  the  17th  of 
April.  It  is  true,  the  account  was  not  stated  until  the  23d  of 
Jurie  afterwards,  but  this  circumstance  cannot  validate  the 
59 
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proceedings,  which  are  entirely  irregular  for  the  omission  of 
the  statutory  notice. 

5.  In  proceeding  under  this  section  of  the  statute,  it  de- 
serves consideration  whether  a  final  decree  can  be  made  at 
the  same  term  as  that  at  which  the  account  is  stated  by  the 
court,  and  also  whether,  when  the  account  is  stated,  the  ex- 
ecutor, (fcc.  is  not  to  be  cited,  as  well  as  all  others  interested 
in  the  final  settlement,  as  in  other  cases  where  the  account  is 
stated  by  the  executor,  «fec.  It  will  be  seen,  we  think,  that 
there  is  considerable  difficultjrin  the  construction  of  this  sec- 
tion, as  the  proviso  seems  to  indicate  the  right  of  the  execu- 
tor, &c.  to  set  aside  the  proceedings  at  any  time  before  a  final 
decree — a  privilege  which  would  be  of  little  value,  if  the  fi- 
nal decree  was  a  consequence  of  stating  the  account.  Inde- 
pendent of  this,  there  seems  good  reason  to  suppose  a  publi- 
cation is  necessEiry,  because  others  than  the  executor,  &c. 
maybe  concerned  in  the  final  adjustment  of  the  account,  be- 
sides the  party  at  whose  instance  the  proceeding  is  had.  We 
throw  out  these  remarks,  to  invite  the  attention  of  suitors  in- 
terested in  the  proper  construction  of  this  statute,  without  in- 
tending to  conclude  any  thing  by  these  queries.       •  " 

The  result  of  what  has  been  said  is  sufficient  to  indicate 
that  this  proceeding  is  fatally  defective,  and  therefore  the 
judgment  is  reversed,  and  the  cause  will  not  be  remanded, 
inasmuch  as  the  first  step  is  defective.  It  is  scarcely  neces- 
jmry  to  advert  to  the  form  of  the  judgment  in  the  name  of  the 
guardian  instead  of  the  ward,  as  that  is  covered  by  repeated 
decisions.  ■ 

Judgment  reversed,  -.:        - 


K% 
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L  It  iB«  sufficient  excuse  for  an  officer  in  not  returning  an  execution,  that 
that  the  plaintiffauthorized  him  to  hold  it  vp. 
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2.  A  constable's  bond  may  be  delivered  as  an  escrow,  to  become  the.  bond 
of  the  parties  on  the,  performance  of  a  certain  condition. 

3.  Sureties  to  a  constable'6  bond,  may  litigate  the  liability  of  their  princi- 
pal, as  a  judgment  may  be  rendered  against  him,. on  a  notice  to  them. 

4.  A  constable  is  not  a  competent  witness  for  his  sureties,  though  released 
by  them.  .         ,.      * 

5.  The  sureties  of-a  constable,  who  knowingly  permit  Him  to  act  under  an 
ijisufficient  bond,  will  be  held  responsible  upon  it.  , 

V  '  ..»     ;■,     1,..,     .        ,_.^      ,     jj 

Errdr  to  the  Ciccuit  Court  of  Talladega.  ij 

This  proceeding  commenced  by  notice  against  one  May,  a 
constable,  and  Joseph  Coker,. Thomas  L.  Best,  and  Solomon 
Spence,  his  sureties,  for  failing  to  return  an  execution  in  fa- 
vor of  the  plaintiff  in  error,  against  one  Elliott,  and  judgment 
being  rendered  thereon,  in  favor  of  the  plaintiflF  against  the 
sureties,  they  prosecuted  an  appeal  to  the  circuit  court. 

The  sureties  appeared  in  the  circuit  court,  and  pleaded— 
1.,,  Taking  issue  upon  the  allegations  of  the  notice. 

2.  That  one  Cox  was  the  party  really  interested  .in  the 
judgment,  and  that  one  Blythe,  as  his  agent,  delivered  the 
execution  to  the  constable,  and  authorized  hijii  either  to  ^^e- 
turn  the  execution,  or  to  retain  the  same  beyond  the  timie 
when  the  same  was  returnable,  at  his  discretion. 

3.  They  craved  oyer  of  the  bond  executed  by  the  consta- 
ble, and  upon  which  they  were  sought  to  be  charged.  The 
bond  was  set  out  on  oyer,  and  is  in  the  usual  form,  purport- 
ing to  be  made  by  the  constable,  and  the  defendants- as  his 
sureties,  and  approved  by  the  judge  of  the  county  court. 
The  plea  then  proceeds  ac^«o  wow,  &c.,  because  they  say  they 
agreed  to  sign,  and  did  sign,  the  bond,  and  deKrer  it  to  Afex- 
ander  J.  Cotton,  clerk  of  the  county  court,  with  the  distinct 
agreement  and  understanding,  at  the  time,  between  a^l  the 
signers  to  said  instrument,  and  said  Cotton,  that  the  same  was 
an  escrow,  and  only  to  be  considered  as  a  bond  upon' condi- 
tion that  one  William  Curry  and  Allen  Elston  should"  sign 
said  writing  with  these  defendants,  and  it  was  distinctly 
agreed,  that  said  instrument,  so  signed  and  delivered, 
should  not  be  obligatory  on  them  unless  Elston  and  Curry 
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executed  the  , same,  and  they  aver  that  Elston  and  Curry 
never  signed  the  same,  and  that  it  was  never  delivered  to  the 
judge  of  the  county  court,  and  this,  (fcc,  wherefore,  <fcc. 

To  these  pleas  the  plaintiff  demurred,  and  the  court  over- 
ruling his  demurrer,  he  then  took  issue  on  the  pleas. 

The  plaintiff  then  introduced  Cotton,  the  clerk  of  the 
county  court,  who  denied  knowing  any  thing  of  the  condi- 
tional delivepy,  except  as  to  Best,  who  said  something  on 
the  subject  to  him,  but  he  had  no  distinct  recollection  on  the 
subject.  He  further  testified,  that  this  was  the  only  bond  in 
the  office  ever  executed  by  May  as  constable,  and  that  he  had 
i»een  acting  publicly  as  a  constable  in  the  county,  from  a 
few  days  after  the  date  of  the  bond,  until  about '  the  first  of 
the  year  -1846 ;  that  the  defendants  were  all  citizens  of  the 
county,  and  did  not  live  far  from  May,  ^ 

The  defendants  then,  by  an  insttument  under  seal,  releas- 
ed May  from  all  liability  to  them,  from  any  verdict  or  judg- 
ment which  might  be  rendered  in  the  cause,  and  offered  him 
as  a  witness.  The  plaintiff  objected,  on  the  ground  that  the 
release  did  not  remove  his  interest,  but  the  court  overruled 
the  objection,  and  permitted  him  to  testify.  He  then  swore 
-.  to  facts  condtKjing  to  prove  the  allegations  in  their  plea,  of 
"the  conditional  delivery  of  the  bond.  He  also  admitted,  that 
he  had  acted  as  constable  from  the  date  of  the  bond  until  a- 
bout  the  1st  January,  1846;  and  that  the  defendants  knew  he 
was  acting  as  constable.  That  in  1845,  Best  told  him,  he 
would  not  stand  longer  as  his  security,  if  he  did  not  get  oth- 
«r  securities  on  the  bond,  and  that  during  the  time  he  had 
acted  as  constable,  he  had  served  notices  on  Coker,  and  had 
done  official  business  for  the  sureties.  This  being  all  the  ev- 
idence, the  plaintiff's  counsel  asked  the  court  to  instruct  the 
-  jury,  that  they  ought  not  to  find  the  issue  formed  on  the 
third  plea,  in  favor  of  the  defendant — which  the  court  re- 
fused. 

Further,  that  if  they  believed  that  the  bond  had  been  left 
by  the  signers  in  the  clerk's  office,  and  had  been  approved  by 
the  judge  of  the  county  court — that  May  had  acted  as  con- 
stable from  the  date  of  the  bond  to  ^e  1st  of  the  year  1846, 
and  that  the  defendants  knew,  during  that  time,  that  the 
bond  was  approved,  and  in  the  clerk's  office,  and  that  May 
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was  acting  as  constable,  then  the  jury,  were  authorized  to  in- 
fer an  acquiesence  in  the  bond,  or  a  ratification  of  it  on  their 
part.  The  court  refused  to  give  this  charge,  and  charged, 
that  these  were  circumstances  which  the  jury  might  weigh, 
in  connection  with  the  proof,  in  determining  whether  the  de- 
fendants acquiesced  in  his  thus  acting,  upon  their  resposibili- 
ty,  or  not. 

That  if  the  jury  believed  the  plaintiff,  or  his  agent,  had, 
by  any  fraudulent  practices,  or  conduct,  induced  the  consta- 
ble not  to  return  the  execution  within  the  time  required  by 
law,  then  they  ought  to  find  for  the  defendants.  To  all 
these  charges,  and  refusals  to  charge,  the  plaintiflf  excepted, 
and  assigns  all  the  matters  arising  out  of  the  bill  of  excep- 
tions and  the  judgment  of  the  court  on  the  demurrers  to  the 
pleas,  as  error.  •  .  •    * 

Rice,  for  plaintiff  in  error. 

1.  In  a  summary  proceeding,  under  the  act  of  1824,  against 
a  constable  and  his  securities,  for  the  failure  Of  the  constable 
to  return  an  execution,  if  the  plaintiff  is  successful,  he  is  en- 
titled to  judgment  against  the  constable^  awe?  his  sureties,  pro- 
vided three  days  notice  of  the  motion  is  given  to  the  consta- 
ble or  his  securities.  And  therefore,  if  the  notice  has  been 
served  on  the  securities,  the  constable  is  not  a  competetnt 
witness  for  them,  although  they  release  him  from  liability  to 
them.  [Clay's  Dig.  219,  §  87 ;  McRae,  et  al.  v.  Colclough, 
2  Ala.  Rep.  74 ;  see  also,  Condry  <fe  Henley  v.  Murphy,  4  S. 
&  P.  9;  McMahan  v.  Kyle,  9  Por.  5^7.] 

2.  When  the  constable  is  a  party,  any  plea  by  the  securi- 
ties alone,  denying  his  liability  is  bad.  [McClure  v.  Col- 
clough, 5  Ala.  R.  65  ;  Price  v.  Cloud,  6  A.  R.  248.] 

3.  Where  the  constable  has  received  no  instructions  of  the 
plaintiff  upon  the  record,  or  his  attorney,  he  cannot  defend 
such  a  rule  on  the  ground  that  a  third  person  has  given  him 
discretion  to  return  or  not  return  the  execution — although  the 
constable  may  alledge  such  third  person  to  be  the  owner  of 
the  execution.     [Crenshaw  v.  Harrison,  8  Ala.  R,  342.] 

4.  A  constable's  bond,  dated  in  April,  1844 — stpproved  in 
writing  by  the  county  court  judge — on  file  in  the  proper  of- 
fice for  more  than  a  year — cannot  be  avoided  by  the  securi- 
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ties  by  ail  alledged  «greenient  between  the  signers  therefof 
and  the  clerk  of  the  county  court,  that  it  was  not  to  be  bind- 
ing on  them  until  two  other  ])ersons  signed  it ;  especially 
when  it  is  shown  that  such  agreement  was  never  communi- 
cated to  the  judge — when  this  was  the  onJy  bond  given  by 
the  constable,  and  when  the  constable  has  been  all  the  time 
acting  as  constable  within  the  knowledge  of  the  sureties. 
[Price  V.  Cloud,  6  Ala.  R.  248 ;  McCiure  v.  Colclough,  5  lb. 
65.) 

5.  When  a  plea  is  filed  by  two  or  more  jointly,  if  it  is  bad 
as  to  one,  it  is  .bad  as  to  all.  So  if  the  plea  as  pleaded  is 
good  as  to  all,  but  is  sustained  by  evidence  only  as  to-one,  it 
is  no  defence  for  any  of  the  defendants.  [Moors  v.  Parker, 
3  Mass.  Rep.  310;  6  Comyn'sDig.  136,  (E,  36.) 

6.  Even  if  the  fraud  of  a  plaintiff  in  execution  can  be  a  de- 
fence for  a  defaulting  constable,  the  fraud  must  be  specially 
pleaded.  Every  matter  of  excuse  must  be  specially  pleaded. 
[Halle tt  V.  Lee,  3  Ala.  Rep.  28.] 

Under  the  pleas,  the  question  of  fraud  was  not  raised,  and 
therefore  the  court  erred  in  its  charge  in  relation  to  frafid. 

W.  P.  Chilton,  for  defendant  in  error. 

1.  This  being  a  rule  against  the  constable  and  sureties 
under  the  act  of  1824,  (Clay's  Dig.  219,  §  87,)  no  judgment 
can  be  rendered  against  the  sureties,  unless  the  constable  is 
also  before  the  court.  The  statute  requires  the  judgment 
should  be  rendered  against  him  and  his  sureties.  He  must 
be  a  party,  and  if  dead,  this  summary  remedy  fails.  [Logan 
V.  Barclay,  3  Ala.  R.  361 ;  James  v.  Auld,  9  lb.  462.] 

The  same  rule  applies  to  constable's  sureties  that  applied 
to  sheriffs  before  the  passage  of  the  act.  So,  when  a  sheriff,  be- 
fore the  act  last  named,  had  absconded,  no  summary  judg- 
ment could  be  rendered  against  his  sureties.  [Orr  v.  Duval, 
et  aV.  1  Ala.  R.  262.]  The  statute  being  penal,  and  in  dero- 
gation of  the  common  law,  mast  be  strictly  construed.  [lb.] 

If  this  view  is  right,  the  court  should  have  sustained  the 
demurrer  to  the  suggestion — plaintiff  has  no  right  to  recover 
upon  the  case  he  presents  by  his  pleading,  and  is  not  injured 
by  any  error  of  the  court  in  reference  to  the  collateral  mat- 
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(ers  involved ;  hence  this  court  vsrill  not  reverse.     [Tarcott 
V.  Hall,  8  Ala.  R.  622  ;  Smith  v.  Houston;  lb.  736.'] 

2.  But  if  the  action  is  sustaniable,  there  is  no  error  ;  the 
court  very  properly  overruled  the  demurrer  to  the  pleas,  un- 
der the  authority  of  Bibb,  judge,  S^c.  v.  Reid  4*  Hoyt,  3  Ala. 
R.  88,  which  case  it  is  conceived  directly  sustains  the  pleas 
demurred  to,  as  also  the  legality  of  May's,  evidence.  Being 
released  by  the  sureties,  he  has  no  interest,  and  is  clearly 
competent.  [See  same  case ;  Brown  v.  Brown,  5  Ala..  Rep. 
508.]  '  *  .  .',      .', 

ORMONi),  J. — The  demurrers  to  the  pleas  were  correct- 
ly overruled.  An  instruction  by  the  person  beneficially  in- 
terested in  the  judgment,  or  by  his  authorised  agent,  to  the 
constable,  not  to  return  ihe  execution,  is  a  sufficient  \varrant 
for  his  holding  it  up.  The  facts  alledged  in  the  third  plea, 
constitute  a  defence,  because  if  true,  they  establish  that  the 
bond  upon  which  the  motion  is  predicated,  was  never  deliv- 
ered by  them  as  their  bond,  but  upon  a  condition  which  has 
not  been  performed.  [Reid  &  Hoyt  v.  Bibb,  3  Ala.  R,  88.] 
The  right  of  the  sureties  to  litigate  the  factum  of  the  bond, 
is  clear  in  every  case,  where  they  ^e  sought  to  be  charged 
upon  it.  It  is  equally  certain,  that  in  motions  under  this 
statute,  they  may  also  litigate  the  question  of  the  liability  of 
their  principal,  as  a  judgment  may  be  rendered  against  him, 
upon  a  notice  to  them.  The  cases  of  McClure  v.  Colclough, 
5  Ala.  Rep.  70,  and  Price  v.  Cloud,  6  Id.  248,  rest  upon  a 
statute  different  from  this. 

The  statute  upon  which  this  motion  is  founded,  authoriz- 
es the  plaintiff,  when  a  constable  has  failed  to  return  an  exe- 
cution, to  move  against  him  for  the  amount  of  the  judgment, 
on  giving  three  days  notice  to  the  constable,  or  his  securities, 
and  thereupon  it  is  made  the  duty  of  the  court  to  render  judg- 
ment against  him,  and  his  securities.  [Clay's  Dig.  219,  ^  87.] 
It  is  no  objection  therefore,  that  he  is  not  a  party  to  the  mo- 
tion. The  cases  of  Logan  v.  Barclay,  3  Ala.  Rep.  361,  and 
of  James  v.  Auld,  9  Ala.  Rep.  462,  only  established,  that 
where  the  constable  is  dead,  so  that  no  judgment  can  be  ren- 
dered against  him,  none  can  be  rendered  against  his  sureties, 
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as  the  statute  requires  the  judgment  to  be  rendered  against* 
him  and  his  sureties,  and  that  this  defect  was  not  remedied 
as  to  constables,  by  the  act  authorizing  a  judgment  against 
the  sureties  of  a  sheriff,  without  incUiding  their  principal. 

From  this  it  results  also,  that  the  constable  was  improperly 
admitted  as  a  witness  for  his  sureties,  as  a  judgment  could 
be  rendered  against  him,  although  he  had  no  notice  of  the 
motion  ;•  h^  had  therefore  a  direct  interest  to  defeat  the  mo- 
tion, and  against  this  interest  it  is  obvious  he  could  not  be 
released  by  the  sureties. 

We  are  also  of  the  opinion  that  the  court  should  have 
charged  the  jury,  that  although  the  bond  was  originally  de- 
livered as  an  escrow,  yet  if  subsequently  the  sureties  suffer- 
ed him  Xo  act  under  this  bond,  it  would  authorize  the  infer- 
ence that  they  had  waived  their  demand  of  additional  sure- 
ties, and  had  consented  to  be  bound  by  it  as  it  stood.  Jt 
would  be  a  fraud  upon  the  public,  to  permit  them  to  lie  by 
for  such  length  of  time,  and  suffer  him  to  act  without  ob- 
jection, upon  a  bond  which  the  public  had  no  means  of 
knowing  was  insufficient. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


•   .    .  PASCHALL  v.  WHITSETT. 

If  It  seems  that  a  statute  which  merely  gives  a  remedy  at  law,  where  it  could 
previously  have  been  available  in  equity  only,  or  vice  versa,  may  consist- 
ently witb  the  constitution  -operate  retrospectively;  but  whether  the  act  of 
1841,  which  gives  the  remedy  by  garnishment  to  the  creditor  of  a  corpo- 
ration against  a  stockholder,  where  the  latter  stipulates  to  pay  his  sub- 
scription for  stock  as  calls  are  made  for  it,  entitles  the  creditor  to  gar- 
nishee the  stockholder  for  what  is  due  for  the  unpaid  stock  where  he  has 
paid  all  the  calls  of  the  company,  is  an  open  question- 

2.  A  corporation  is  subject  to  dissolution  by  a  surrender  of  its  corporate 
franchises,  and  by  a  forfeiture  of  them  for  wilful  misuser  and  non-user ; 
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and  a  stockholder  of  a  corporation  is  not  liable  to  the  process  of  garnish- 
ment under  the  act  of  1841,  at  the  suit  of  its  creditor  after  the  dissolution 
of  the  corporate  body. 
3.  The  answer  of  a  garnishee,  that  he  had  been  informed  and  believed  the 
corporation  ceased  to  have  "  any  legal  existence"  previous  to  the  issuing 
of  the  garnishment,  is  equivalent*  to  the  assertion  that  it  was  dissolved ; 
and  if  not  negatived  in  the  manner  prescribed  by  the  statute,  will  be  tdcen 
to  be  true. 

Writ  of  Error  from  the  Circuit  Court  of  Sumter. 

The  plaintiff  in  error  having  recovered  a  judgment  against 
the  Gainesville  and  Narkeetah  Rail  Road  Company,  a  corpo- 
ration, made  the  affidavit  required  by  the  statute,  and  caused 
the  defendant  to  be  summoned  as  a  garnishee.  To  the  gar- 
nishment the  defendant  answered,  denying  an  indebtedness 
to  the  corporation,  or  that  he  had  any  of  its  effects  in  his 
hands,  and  that  he  had  no  knowledge  or  t)elief  of  any  one 
else  who  had  any  of  its  effects  or  was  ir^debted  to  it.  In  an- 
swer to  interrogatories,  garnishee  answered  that  in  July, 
1836,  he  subscribed  for  fifty  shares  in  the  company,  rated  at 
one  hundred  dollars  each ;  and  before  the  garnishraent/ssued, 
he  paid  arid  advanced  to  and  for  the  company  more  than  the 
amount  of  all  assessments  made  on  his  stock  :  That  the  sub- 
scription was  not  made  by  a  writing  under  seal,  but  merely 
by  signing  his  name  for  the  shares  stated,  and  that  more 
than  six  years  had  elapsed  after  his  subscription  before  the 
garnishment  issued  in  this  suit ;  consequently,  he  insists  up- 
on the  benefit  of  the  statute  of  limitations.  Garnishee  fur- 
ther answers,  that  the  company  previous  to  the  issuing  of 
the  garnishment  ceased  to  have  any  legal  existence,  as  he  is 
informed  and  believes.  Upon  this  answer  the  garnishee  was 
discharged,  and  a.  judgment  rendered  against  the  plaintiff  for 
costs;  which  costs  were  remitted. 

Reavis,  for  the  plaintiff  in  error,  insisted  that  the  act  of 
1841,  (Clay's  Dig.  260,  ^  8,  9,   10,)  gave  a  remedy  against 
a  stockholder,  by  garnishment  at  the  suit  of  a  creditor  of  the 
^       60 
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corporation  co-extensive  with  that  jMreviously  afforded  by  a 
court  of  equity.  [See  also  Slory's  Eq.  §  1252  ;  act  of  1835 
-6,  incorporating  the  Gainesville  and  Narkeetah  Rail  Road 
Company.]  The  statute  of  limitations  will  not  avail  the 
stoclcholder  ,in  such  a  case.  [Ball,  on  Lim.  371-2-3.]  But, 
if  it  would,  the  statute  .  had  not  completed  a  bar  when  the 
act  of  1841  was  passed,  and  the  ninth  section  of  this  act  cre- 
ates a  direct  liability  against  the  stockholder  in  favor  of  the 
creditor — thus  arresting  the  progress  of  the  statute. 

The  Subscription  for  stock  made  the  defendant  liable  under 
the  charter  to  pay  it  all  at  once^  and  an  action  was  maintain- 
able immediately  upon  the  refusal  ef  the.  subscriber  to  pay. 
Any  other  remedy  provided  by  the  charter  was  merely  cumu- 
lative. [3  Ala.  Rep.  660;  6  Id.  787,]  To  entitle  the^  cred- 
itor to  proceed  by  garnishment  against  a  stockholder  wha 
had  failed  to  pay  for  his  stock,  it  is  iK)t  necessary  that  the 
corporation  should  have  made  assessments  which  he  has 
failed  to  pay.  Such  might  be  the  law  independent  of  the 
act  of  1841;  but  since  its  passage,  a  requisition  by  the  com- 
pany is  immaterial.     [See  5  Ala.  Rep.  403.] 

The  general  denial  of  indebtedness  by  the  answer  is  con- 
tradicted by  the  facts  specially  stated.  It  is  the  necessary 
inference  from  these,  that  the  garnishee,  wag  a  debtor  for 
stock  in  a  sum  equal  to  the  plaintiff's  judgment,  which,  in- 
cluding costs,  was  only  about  two  hundred  dollars.  The 
dissolution  of  the  corporation  cannot  prejudice  the  rights  of 
its -creditors..  [Story's  Eq.  §  1252]*  and  if  upon  the  record 
the  circuit  court  should  have  rendered  a  judgment  against 
the.  garnishee,  this  court  will  now  do  it. 

J.  Bliss  and  Baldwin,  for  the  defendant  in  error,  contend- 
ed that  the  proceeding  by  garnishment  was  a  legal  remedy, 
(5  Ala.  Rep.  442,^  afid  the  act  of  184f  only  gives  to  the 
creditor  of  the  corporatioh.  the  benefit  of  this  remedy,  but 
does  not  make  the  stockholder  or.  other  person  a  debtor  who 
was  not  previously  such.  Here  the  answer  not  only  denies 
an  indebtedness,  but  states  facts  which  sustain  the  denial, 
and  does  not' warrant  a  judgment  against  the  garnishee.  [1 
Smededt  M.  Rep.  541;  2  Stewt.  Rep.  86;  3.  Port.  R.  105  j 
6  Id.  365 ;  3  Ala.  Rep.  312.]     If  there  was  no  cause  of  ac- 
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tion  at  the  suit  of  the  company,  .certainly  fits  creditor  is  in  no 
better  condition,  and  cannot  recover.  [6  Port.  Rep.  365 ;  5 
Ala.  Rep.  403 ;  6  Mass.  Rep.  60.]  If  the  assessments  were 
paid,  the  last  citation  shows  there  was  no  indebtedness,. and 
the  garnishee  may  insist  upon  his  advances  for  the  company 
as -a  set  off,  (1  Stewt.  Rep.  9;  6  Ala.  Rep.  818,)  or  the  stat- 
ute of  limitations  as  a  bar.     [9  Pick.  Rep.  144.] 

Between  the  subscriber  for  stock  and  a  creditor  of  the  cor- 
poration, the  relation  of  trustee  and  cestui  que  trust  4oes.  not 
exist ;  whether  the  corporation  does  not  hold  the  money  after 
the  stock  has  been-  paid  for,  in  trust  for  creditors,  is  a,  very 
differerlt  questionj  which  it  is  not  necessary  to  consider.  The 
creditors  of  a  partnership  hate  a  lien  upon  the  effects  of  .the 
concern  paramount  to  the  claims  of  individual  partners,  yet 
this  will  not  prevent  the  debtore  of  the  partnership  from 
availing  themselves  of  the  statute  of  limitations  against  the 
creditors.  .  [Story's  Eq.  §  1253.]  A  creditor  who  proceeds 
by  garnishrnent,  maybe  met  by  every  defence  which  could 
have  been  urged  by  the  garnishee  had  he  been  sued  by  the 
person  with  whom  he  contracted. 

If,  as  argued  for  the  plaintiff,  that  the  defendant  was  suable 
upon  his  subscription  without  a  requisition  having  been  first 
made  by  the  company  for  its  payment ;  this  argument  is 
conclusive  to  show,  that  there  was  no  trust  against  which 
the  statute  of  limitations  would  not  run.  [5  Johns.  Rep.  90 ; 
3  Ala.  Rep.  756.]  As  to  the  effect  of  an  assignment  in  bank- 
ruptcy, or  of  a  trust  in  a  will  of  personalty  for  the  payment 
of  debts  to  arrest  the  statute  of  liniitations,  see  Chitty  on  Con. 
6th  ed.  828;  15  Ves.  Rep.  479;  14  Cond.  Eng.  Ch.  Rep. 
500;  17  Id.  57;   17  Ves.  Rep.  87. 

The  act  of  1841  does  not  arrest  the  progress  of  the  statute 
of  limitations,  or  in  any  manner  interfera  with  it-r-its  pur- 
pose, as  we  have  seen,  was  merely  to  extend  a  remedy  which 
was  previously  applicable  in  many  cases. 

The  act  incorporating  the  Gainesville  and.Narkeetah  Rail 
Road  Company,  is  unlike  the  statute  which  was  brought  to 
the  view  of  the  court  in  3  Ala.  Rep.  660,  and  similar  to  that 
considered  in  5  Ala.  Rep.  403.  The  ground  on  which  the 
garnishee  was  entitled  to  his  discharge  is  inherent  in  the  con- 
tract, and  though  it  is  competent  for  the  legislature   to  vary 
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the  remedy^  they  eannot,  nor  hjiyie-they  attempted  by  the[act 
of  1841  to  modify  the  contract.  ^'1:3  MaiSs.  Rep.'l;  16  Id. 
447;  6  Pick.  Rep.  461;"  12  Id.  572  f  3  Mason's  Rep.  88;  I 
Minor's  Rep.  200;  2  Stewt.  Rep.  228;  6Stewt.  &  P.  Rep. 
276.]  If  the  answer  admits  an  indebtedness,  it  is  for  no  de- 
finite amount,  and  no  judgment  can  be  rendered  against  the 
garnishee.     [1  Stewt.  Rep.  9.]  * 

COLLIER,  C.  J.— The  act  of  January,  1836,  "  to  incor- 
porate the  Gainesville  and  Narkeetah  Rail  Road  Company," 
directed  the  commissioners  designated  therein  to  open  books 
of  subscription  for  stock,  &c.  and  among  other  powers  con- 
ferred upon  the  president  and  directors,  authorized  them  to 
*'  require  such  instalments  to  be  paid  upon  the  stock,  and  at 
such  times  as  they  may  [might]  think  best  for  the  interests 
the  said  company.""  Further,  if  any  stockholder  failed  to 
pay  the  amount  due  upon  his  stock  in  pursuance  of  such 
call,  the  president  and  directors  were  authorized  to  sell  his 
shares  or  such  part  the/eof  as  they  might  think  best,  to  the 
highest  bidder ;  and  if  these  shares  should  sell  for  less  than 
their  par  value,  the  stockholder  is  made  liable  to  pay  the  de- 
ficiency. Upon  the  failure  of  a  stockholder  to  pay  the 
amount  of  a  call  made  upon  his  stock,  or  upon  a  deficiency 
after  a  sale  of  his  shares,  the  president  arid  directors  having 
first  given  notice  to  him,  (fcc.  might  recover  the  amount  called 
for,  or  the  deficiency,  by  motion  for  judgment,  either  in  the 
county  or  circuit  court  of  the  county,  in  which  the  stock- 
holder resides. 

By  the  act  of  1841,  the  plaintifi"  in  a  judgment  against  a 
corporation  '4s  entitled  to  the  rights  and  benefits  of  all  the 
laws  now  in  force  regulating  the  issuance  of  writs  of  garnish- 
ment," &.C.;  and  upon  an  affidavit  being  made  as  directed,  a 
garnishment  is  required  to  issue, summoning  the  "garnishee 
to  answer  what  he  is  indebted  as  stockholder  or  otherwise," 
(fcc.  Further,  the  stockholders  of  any  incorporated  company 
^' shall  be  liable,  respectively,  to  the  creditors  of  such  compa- 
ny, for  the  amount  of  stock  subscribed  by  them,  and  unpaid, 
in  character  of  debtors  to  such  corporation,  and  such  liability 
may  be  enforced  by  garnishment,  as  above  provided  for." 
Again:    "The  stockholder  of  any  company  <!ompelled  to 
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pay  the  vvhole  or  any  part  of  the  debts  of  the  company  of 
which  he  is  a  member,  shail  have  the  right  to,  and  be  deertied 
an  assignee  of  the  judgment,  or  so  much  thereof  as  shall  have 
been  paid  by  him,  and  shall  be  entitled  to  the  remedy  j)rovi- 
ded  by  law,  for  co-securities,  to  compel  contribution  from  the 
other  stockholders,  or  any  of  them."  [Clay's  Dig.  260,  261, 
<^  8,  9,  10.] 

The  act  incorporating  the  Gainesville  and  Narkeetah  Rail 
Road  Company,  does  not  impose  upon  the  subscriber  for 
stock  an  immediate  and  absolute  liability  to  pay  the  full 
amount  of  his  subscription ;  but  it  conternplates  a  payment 
by  instalments  upon  the  requisition  of  the  president  and  di- 
rectors. In  the  language  of  this  court  in  Bingham  v.  Rush- 
ing, (5  Ala.  Rep.  403,)  "  It  is  therefore  perfectly  obvious, 
that  until  such  call  was  made,  there  was  no  such  indebted- 
ness on  the  part  of  the  stockholder  as  would  authorize  the 
corporation  to  maintain  an  action  against  him,  either  by  the 
common  law,  or  by  the  summary  remedy  given  by  the  stat- 
ute, (acts  1818-1823) — and  if  the  corporation  could  not 
maintain  the  action  because  there  was  no  indebtedness,  it  is 
clear  the  proceeding  by  garnishment  cannot  be  maintained," 
unless  it  is  given  by  the  act  of  1841.  In  Cooper  v.  Freder- 
ick, 9  Ala.  Rep.  738,  it  is  said  the  design  of  this  act  appears 
to  have  been  to  reach  the  stockholder  as  a  debtor  to  the  cor- 
poration, through  his  stock,  and  without  any  call  of  the  com- 
pany." If  the  enactment  is  constitutional,  the  court  say 
that  a  judgment  could  be  rendered  against  a  stockholder 
when  summoned  as  a  garnishee,  though  he  was  not  in  de- 
fault for  calls  made  upon  his  stock  by  the  direc#ry. 

It  may  perhaps  be  regarded  as  a  settled  principle,  that  the 
capital  stock  of  a  corporation  is  a  trusit  fund  for  the  payment 
of  its  debts,  and  a  stockholder  is  not  entitled  to  any  dividend 
or  share  of  its  capital,  until  all  the  debts  are  paid.  And  if 
the  stock  should  be  distributed  before  the  debts  are  paid,  each 
stockholder  receiving  his  share  would  be  compelled  to  con- 
tribute pro  rata  to  the  payment  of  such  debts,  from  the 
funds  in  his  hands.  But  this  is  a  remedy  which  can  only  be 
obtained  in  equity,  where  all  the  proper  parties  may  be 
brought  before  the  court,  and  the  full  amount  of  the  debts, 
the  mode  of  contribution,  the  number  of  the  contributors,  or 
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the  cross  equities  and  liabilities,  which  may  be  required  for  a 
proper  adjustment  of  the  rights  of  all  parties,  as  well  as  of 
the  creditors,  ascertained.  [2  Story's  Eq.  >§.  1252.]  Whether 
this  principle  applies  to  stockholders  whose  shares  have  not 
been  paid  or  called  for,  \vc  will, not  now  stop  to  inquire. 

In  respect  to  the  cojistitutionality  of  the  act  of  1841,  seve- 
ral questions  suggest  themselves :  1.  Did  the  subscription 
for  stock,  under  the  terms  of  the  charter,  impose  a  present 
liability  upon  the  stockholder,  or  does  not  the  times  of  pay- 
ment and  amount  of  instalments  depend  upon  the  requisition 
of  the  directory?  Does  not  the  charter  require  that  the  as- 
sessments upon  each  share  should  be  equal,  and  if  one  stock- 
holder should,  by  process  of  garnishment,  be  compelled  to 
pay  for  all  his  stock,  would  not  the  requisition  operate  une- 
qually, and  practically  modify  the  contract,  which  the  sub- 
scription and  charter  evidences  ?  We  do  not  propose  to  an- 
swer these  questions  at  this  time.  It  may  be  conceded,  that 
a  statute  which  merely  gives  a  remedy  at  law,  where  it  could 
previously  have  been  made  available  in  equity  only,  or  vicever- 
sa,fQay  consistently  with  the  constitution  operate  retrospective- 
ly, so  as  to  embrace  contracts  already  made.  Perhaps,  if  the 
president  and  directors  of  a  corporation  under  a  charter  such 
as  that  before  us,  failed  to  call  for  instalments  as  their  duty 
required,  a  court  of  equity  might  be  resorted  to,  by  a  credi- 
tor, and  upon  the  stockholders  being  brought  before  the  court, 
an  assessment  could  be  made  upon  each  one  of  them  agreea- 
bly to  the  spirit  of  their  subscription  and  the  charter. 

At  commop  law,  upon  the  dissolution  or  civil  death  of  a 
corporation,  ♦U  its  real  estate  remaining  unsold  reverts  back 
to  the  original  grantor,  or  his  heirs,  for  the  law  annexes  a 
condition  to  every  gift, or  grant,  that  if  such  body  politic  be 
dissolved,  the  donor  or  grantor  shall  not  re-enter.  The  per- 
sonal estate  vests  in  the  king;  in  this  country  in  the  peo- 
ple, or  State,  as  succeeding  to  this  right  and  prerogative 
of  the  crown.  The  debts  due  to  and  from  the  corporation 
are  totally  extinguished  ;  so  that  neither  the  members  nor 
directors  of  the  corporation  can  recover,  or  be  charged  with 
them  in  their  natural  capacities ;  according  to  the  civil  law 
maxim,  si  quid  universitati  debctur,  singulis  non  debetur; 
nee  quod  debit  universiias,  singuli  debent.-    [Aug.  &  A.  on 
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Corp.  128-9,  667.]  In  Mumma  v.. The  Potomac  Company^ 
8  Pet.  Rep.  281,  it  was  said,  that  a  corporation,  by  the  very, 
terras  and  nature  of  its  political  existence,  is  subject  to  disso- 
lution, by  a  surrender  of  its  corporate  franchise,  and  by  a  for- 
feiture of  them  for  wilful  misuser  and  nonuser.  Every  one 
must  be  presumed  to  understand  the  nature  and  incidents  of 
such  a  body  politic,  and  to  contract  with  reference  to  them.* 
And  it  would  be  a  doctrine  new  in  the  law,  that  the  existence 
of  a  private  contract  of  the  corporation,^  should  force  upon  it 
a  perpetuity  of  existence,  contrary  to  public  policy,  and  the 
nature  and  objects  of  its  charter :  Further,  that  a  scire  Jadas 
to  revive  a  judgment  cannot  be  maintained  against  a  dead 
corporation  any  more  than  against  a  dead  man.  [See  1  Bla. 
Com.  485 ;  3  Step.  Com.  187.] 

The  act  of  1841,  requires  the  debtor  of  the  company  to 
state  what  he  is  indebted  to  it,  as  stockholder,  or  otherwise. 
Its  terms,  as  well  as  the  character  of  the  proceeding,  suppose 
that  there  is  a  subsisting  indebtedness,  though  it  may  not 
have  matured,  or  the  contract  out  of  which  it  arises  may  not 
be  absolute.  A  corporation  is  an  artificial  body,  depending 
for  its  existence  upon  a  legislative  act,  to  which  it  either 
mediately  or  immediately  owes  its  vitality.  It  may  exist  ad 
infinitum,  or  its  being  may  be  limited,  and  although  there 
may  be  no  limitation,  expressly  prescribed,  it  is  subject  to 
dissolution  and  civil  death  in  various  ways.  But  for  what- 
ever cause  it  may  become  defunct,  we  have  seen  that  the 
"  debts  due  to  and  from  it  are  totally  extinguished  ;"  and  in 
no  just  sense  can  one  be  said  to  be  its  debtor,  either  as  a 
stockholder  or  otherwise.  A  corporation,  after  dissolution 
for  all  legal  purposes,  is  a  nonentity,  incapable  of  suing  and 
being  sued,  and  a  judgment  which  assumes  that  a  garnishee 
is  its  debtor,  is  untrue  in  point  of  fact,  as  well  as  law.  Whe- 
ther the  creditors  have  a  remedy  in  equity  against  the  real 
and  personal  estate,  or  the  debts  which  were  due  to  a  corpo- 
ration that  is  civilly  dead,  we  need  not  inquire  ;  for  however 
this  may  be,  it  is  certain  that  there  is  no  right  to  proceed  by 
garnishment  under  the  statute. 

It  has  been  repeatedly  decided  by  us,  that  the  answer  of  a 
garnishee,  if  not  controverted,  will  be  taken  to  be  true.     We 
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must  then  understand  in  the  present  case,  that  the  affirma- 
tion in  the  answer,  that  the  geurnishee  was  informed  and  be- 
lieved, that  the  corporation  ceased  to  have  "any  legal  exis- 
tence," previous  to  the  issuing  of  the  garnishment,  is  equiva- 
lent to  an  assertion  that  it  was  dissolved ;  and  that  the  fact 
of  dissolution  is  conceded— leaving  its  effect  only  to  be  de- 
cided by  the  court.  By  this  we  have  seen,  its  debts,  and  of 
conse(juence  the  legal  remedies  for  their  collection  are  ex- 
tinguished. This  view  is  decisive  of  the  cause,  and  relieves 
us  from  considering  the  other  questions  made  at  the  argu- 
ment. The  judgment  of  the  circuit  court  is  therefore  af- 
firmed. 


DE  WITT  v.  BIGELOW,  &  Co.  * 

1.  The  circumstance  that  the  plaintiff  has  been  condemned  in  the  costs  of 
one  term,  as  the  condition  of  a  continuance,  does  not  make  the  judgment 
against  the  defendant  irregular,  if  costs  are  adjudged  against  him  at  the 
final  determination  of  the  suit. 

2.  A  deposition  taken  at  the  ojke  of  G.  R.  &  Co.  when  directed  to  be  taken 
at  their  storehouse,  will  be  allowed,  it  being  shown  that  they  had  an  office 
under  the  same  roof  as  their  storehouse,  and  connected  with  it  by  doors 
and  windows,  and  had  no  other  office  in  the  place. 

3.  A  gratuitous  agreement  by  the  holder  of  a  bill  with  the  acceptor,  made 
on  the  last  day  of  grace,  to  look  to  him  alone  for  the  payment,  and  not  to 
present  the  bill,  or  notify  the  drawer,  does  not  relieve  the  drawer  if  the 
protest  is  made  and  notice  given. 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

Assumpsit  by  Bigelow  &  Co.  as  the  payees  of  a  bill  of  ex- 
change drawn  by  De  Witt  on,  and  accepted  by  McCullum<fc 
Dorsey,  and  protested  for  non-payment. 
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The  cause  was  once  continued  by  the  plaintiff,  on  payment 
of  costs  of  the  term.  Afterwards  a  general  judgment  for 
costs  was  rendered  against  the  defendant  on  the  verdict. 

In  the  progress  of  the  trial,  the  plaintiffs  offered  to  read  the 
deposition  of  a  witness  taken  under  a  commission  directing 
its  execution  at  the  storehouse  of  Green,  Robbins  &  Co.  The 
defendant  objected  that  the  certificate  showed  its  execution 
at  the  office  of  Green,  Robbins  &  Co.  and  it  being  proved 
that  Robbins  &  Co.  kept  a  saddlery  store  in  Mobile,  and  had 
an  office  or  counting  room  under  the  same  roof  with  the  store, 
and  that  the  office  was  divided  from  the  store  only  by  a  par- 
tition wall,  with  a  door  and  glass  window  with  side  lights  next 
the  store,  and  that  they  had  no  other  storehouse  than  as  a- 
bove  stated,  the  deposition  was  admitted. 

At  the  trial,  there  was  evidence  tending  to  prove,  that  on 
the  lEist  day  of  grace  of  the  bill,  and  prior  to  the  protest  and 
notice  to  the  defendant,  the  plaintiff,  at  the  request  of  the 
acceptors  of  the  bill,  but  without  any  consideration,  agreed 
not  to  have  the  bill  protested,  or  notice  given  to  the  different 
parties,  but  to  look  alone  to  the  acceptors  for  payment — they, 
the  acceptors,  having  assured  the  plaintiffs  that  the  money 
would  be  paid  very  soon  thereafter.  There  was  no  evidence 
showing  the  drawer  had  any  funds  in  the  hands  of  the  ac- 
ceptors, otherwise  than  that  he  had  shipped  them  corn  and 
cotton,  which  they  had  sold  on  time,  but  had  not  realised 
the  funds — of  all  this  the  plairitiffs  were  informed  before  th^ir 
said  agreement.  The  amount  of  the  corn  and  cotton  so  ship- 
ped was  not  specified.  There  was  also  evidence,  that  after 
the  maturity  of  the. bill,  the  defendant  had  paid  the  amount 
of  it  to  the  acceptors. 

On  this  proof,  the  defendant  requested  the  court  to  charge 
the  jury — 

1.  That  if  the  defendant  paid  the  acceptors  the  amoimt  of 
the  bill,  in  consequence  of  the  agreement  before  stated,  the 
agreement  was  binding  on  the  plaintiffs,  although  without 
consideration. 

2.  That  if  the  plaintiffs,  before  the  protest  for  non-payment, 
and  before  notice  of  the  same  to  the  defendant,  without  con- 
sideration, agreed  to  look  to  the  acceptors  alone  for  payment, 
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and  if  the  defendant,  induced  by  a  knowledge  of  this  agree- 
ment, failed  to  withdraw  his  funds,  or  subsequently  paid  the 
amount  of  the  bill  to  them,  then  the  defendant  was  dis- 
charged. 

3.  That  if  the  plaintiffs,  before  protest  and  notice,  without 
any.  consideration,  but  with  the  knowledge  that  the  accept- 
ors were  in  funds  to  meet  the  bill,  agreed  with  them  to  look 
to  them  alone  for  payment,  and  if  induced  by  a  knowledge 
of  this  agreement,  the  defendant  failed  to  withdraw  his  funds 
and  subsequently  paid  the  acceptors  the  amount  of  the  bill, 
then  the  defendant  was  discharged. 

These  several  charges  were  refused,  and  the  defendant  ex- 
cepted to  thfe  refusal,  as  well  eis  the  previous  admission  of  the 
deposition  objected  to. 

These  several  matters  are  assigned,  as  error,  as  is  also  the 
judgment  for  costs. 

BuFORD,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  judgment  carried  the  entire  costs  of  the  suit 
when  the  defendant  was  discharged  of  them  for  one  term. 

2.  The  direction  of  the  commission  is  to  be  strictly  pursu- 
ed— the  office  is  certainly  not  the  storehouse,  and  one  might 
well  go  to  the  latter  and  not  finding  the  commissioners  there, 
go  away  without  looking  into  the  office. 

•3.  As  to  the  main  questions  arising  out  of  the  refusal  to 
charge,  he  insisted  that  if  any  agreement  to  give  time  is 
made,  it  will  discharge  the  parties.  •  [Chitty  on  Bills,  409-10, 
413,  and  cases  there  cited.]  The  agreement  being  made  on 
the  last  day  of  grace,  was  part  and  parcel  of  the  demand,  and 
qualified  it — in  fact  made  it  no  demand. .  It  is  said,  if  the 
holder  informs  the  drawer,  that  he  has  settled  with  the  ac- 
ceptor, this  is  a  discharge.  [Story  on  Bills,  §  252,]  The  a- 
greement  here  was  on  a  sufficient  consideration,  as  it  has  pro- 
duced injury  to  the  defendant  relying  on  it.    • 

Bblser,  contra. 

GOLDTHWAITE,  J.— 1.  A  judgment  for  costs,  in  gene- 
ral, is  the  necessary  consequence  of  the  failure  by  a  party  to 
the,  suit  to  sustain  his  claim,  or  defence,  but  their  amount  is 
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seldom,  if  ever,  stated  in  the  judgment  entry.  It  is  usually 
impracticable  to  ascertain  the  dxact  sum  until  the  costs  are 
taxed  by  the  proper  officer,  and  several  of  the  items  for 
which  the  party  is  chargeable  depends  on  the  subsequent  ac- 
tion upon  the  judgment  itself.  The  judgment  is  technically 
said  to  open  to  secure  the  amount  of  the  costs,  and  if  these 
are  improperly  taxed,  or  more  than  the  entire  record  will  war- 
rant, is  taxed,  the  remedy  of  the  party  is  by  motion  to  the 
court  to  retax  them.  The  judgment  in  this  case  is  in  the 
usual  form,  and  we  can  perceive  no  reason  why  that  should 
be  changed,  because  at  another  stage  of  the  cause^  the  othe,r 
party  has  been  condemned  to  costs  to  a  particular  extent. 

2.  The  next  point  made  arises  upon  the  refusal  to  exclude 
the  deposition  of  the  witness,  because. the  commission  was 
executed  at  the  office  of  Green,  R'obb-ins  &  Co.  instead  of 
their  storehouse.  Without  expressing  any  opinion  whether 
the  j9nma/aae  intendment  should,  or  should  not  be,  that 
these  terms  are  convertible,  we  are  clear  it  was  competent 
for  the  plaintiff  to  show  that  the  office  of  these  persons  was, 
in  point  of  fact,  adjacent  to,  and  a  part  of,  their  storehouse, 
and  siich  we  understand  to  be  the  effect  of  the  evidence  stat- 
ed. We  have  several  times  held,  that  it  would  be  intended 
the  commissioners  had  acted  within  the  time  prescribed  by 
the  commission,  although  it  was  not  so  expressly  stated  in 
the  return.  [Sandford  v.  Spence,  4  Ala.  Rep.  237 ;  Dearman 
V.  Dearman,  5  Id.  202  ;  Olds  v.  Powell,  7  lb.  652.]  And  in 
Jordan  v.  Hazard,  10  Ala.  221,  it  was  held,  that  the  exam- 
ination of  a  witness  with  a  different  middle  name  would  be 
intended  as  the  one  named  in  the  commission ;  and  it  has 
been  held  elsewhere,  that  a  commission  directed  ttf  be  exe- 
cuted at  the  house  of  J.  A.  E.  would  be  admitted  if  taken  at 
the  house  of  J.  E.  as  the  presumption  would  be,  they  were 
the  same  person.  [Elmore  v.  Wells,  1  Hayw.  359.]  So  it 
is  said,  that  proof  is  admissible  to  show  the  deposition  was 
taken  at  the  proper  place,  although  that  was  omitted  in  the 
caption.  [Anon.  2  Hayw.  244.]  We  therefore  are  entirely 
satisfied  that  if  these  authorities  do  not  justify  the  inference 
that  office  and  storehouse  are  equivalent  terms,  when  used, 
the  one  in  the  commission  and  the  other  in  the  return,  they 
warrant  the  party  in  showing  their  identity. 
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3.  The  question  arising  on  the  supposed  merits  must  also 
be  determined  against  the  defendant.  The  agreement  as- 
serted as  made  between  the  payee  of  the  bill  and  the  accept- 
or,  was  of  no  effect  as  a  contract,  because  there  was  no  con- 
sideration to  sustain  it.  It  is  immaterial  whether  this  agree- 
ment Was  made  before  or  after  the  bill  was  protested,  as  in 
either  case  its  legal  effect  is  the  same.  If  the  payees  of  the 
bill,  in  consequeace  of  this  agreement  had  omitted  to  notify 
the  defendant  of  the  non-payment  of  the  bill,  it  is  very  pos- 
sible he  would  have  been  discharged  under  the  circumstan- 
ces, but  even  then,  not  in  consequence  of  the  supposed  con- 
tract, but  rather  because  of  the  neglect  to  give  notice.  The 
refusal  or  neglect  to  comply  with  what  was  then  agreed  up- 
on, involves  no  legal  consequences,  as  it  was  entirely  volun- 
tary. The  rule  is  'naw  perfectly  well  understood,  that  a 
mere  gratuitous  engagement  to  wait  with  the  acceptor  will 
not  discharge  the  other  parties. 

We  can  see  no  error  in  the  record.     Judgment  affirined. 


PROSSER  v.  HENDERSON. 

1.  To  justify  an  inference  of  fraud,"  from  the  price  given  for  a  slave,  in  a  pur- 
chase from  an  insolvent  man,  it  should  be  clearly  inadequate — evidently 
below  the  market  price.  The  fair  interpretation  of  the  terms,  "  value,  or 
about  the  value,"  of  a  slave,  is  not  much  above  or  below  the  market  price. 

%  When  a  title  is  acquired  bona  Jide  to  a  slave,  it  is  not  a  badge  of  fraud, 
that  the  purchaser  suffers  him  to  go  i^ito  the  possession  of  a  former  owner 

.  of  the  slave,  for  a  short  time,  although  he  is  insolvent ;  he  having  parted 
with  the  title,  and  the  slave  having  been  out  of  his  possession  for  two 
yeais  previous, 

3.  A  party  has  no  right  to  ask  a  new,  and  substantive  charge  to  the  jury,  on 
their  returning  into  court  for  an  explanation  of  the  charge  previously 
given,  or  for  the  purpose  of  having  it  again  repeated. 
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Error  to  the  Circuit  Court  of  Chambers. 

Trial  of  right  of  property,  between  the  defendant- in  error 
as  claimant,  and  the  plaintiff  in  error  as  plaintiff,  in  an  exe- 
cution against  John  A.  Wicker,  which  was  levied  on  a  negm 
man  named  Bob. 

Upon  the  trial  it  appeared  in  evidence,  that  about  the  27th 
of  October,  an  execution  amounting  to  about  ^42/,  in  favor 
of  the  Bank  at  Montgomery,  issued  against  Wicker,  and  one 
Brooks  as  his  surety,  and  was  levied  on  the  slave  in  contro- 
versy, then  the  property  of  Wicker,  who  applied  to  Brooks  to 
aid  him  in  settling  it.  Wicker  furnished  about  $90,  and 
Brooks  the  residue,  and  satisfied  the  execution,  the  latter  ta- 
king from  Wicker  a  bill  of  sale  of  the  slave  for  the  considera- 
tion as  expressed  in  it  of  $427,  and  with  the  understanding, 
that  Wicker  might  redeem  him  in  a  short  time.  The  negro 
remained  in  Wicker's  possession,  and  the  bill  of  sale  was  not 
recorded. 

The  slave  remained  in  possession  of  Wicker,  until  Febru- 
ary, 1843,  when  he  was  again  levied  on  by  execution  in  favor 
of  one  Thrash,  for  between  one  and  two  hundred  dollars. 
Brooks  discharged  this  execution,  and  took  the  negro  into 
his  possession,  who  was  proved  to  be  worth  at  least  $600. 
Subsequent  to  this  time,  Wicker  proposed  to  redeem  the  ne- 
gro from  Brooks,  but  he  refusing  to  permit  him  to  do  so,  on 
the  3d  March,  1845,  the  former  filed  his  bill  in  chancery  to 
compel  the  redemption  of  the  slave.  The  bill  was  not  ari- 
swered  by  Brooks,  and  on  the  22d  April,  1845,  Brooks, 
Wicker  and  the  claimant  met  together,  and  claimant  said  he 
wanted  Brooks  and  Wicker  to  settle  the  chancery  suit,  and  all 
their  differences.  Brooks  claimed  to  have  advanced  for 
Wicker  $475,  and  to  get  out  of  law,  offered  to  give  Wicker 
$25  and  keep  the  negro,  and  to  take  from  him  $500  for  the 
slave,  he  (Wicker)  paying  the  costs  of  suit.  Wicker  refused 
to  accede  to  either  proposition.  The  claimant  then  expressed 
his  opinion  that  the  offers  were  fair,  and  that  he  would  take 
the  negro  if  Wicker  would  agree  to  it,  which  he  did.  The 
claimant  then  pal(J  the  purchase  money  to  Brooks,  and  te- 
,  <;eived  from  him  a  bill  of  sale  for  the  slave,  and  by  his  direc- 
tions Brooks  sent  the  slave   the  next  day  to  Wicker's,  "U'-ho 
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continued  there,  until  levied  on  in  this  case.  Wicker  after- 
wards dismissed  the  bill  at  his  own  costs.  It  was  also  proved 
that  Henderson,  the  claimant,  Xvas  related  by  marriage  to 
Wicker,  and  that  in  1845,  the  latter  was  notoriously  insol- 
vent. 

The  claimant  also  proved,  that  at  this  time  the  negro  wks 
worth  from  $500  to  f  550,  that  he  borrowed  money  to  pay 
Brooks,  and  permitted  the  slave  to  remain  with  Wicker  until 
harvest,  as  he  had  no  use  for  him  until  then. 

The  court,  after  several  charges  which  were  not  excepted 
to,  further  charged  the  jury,  that  if  they  found  from  the  tes- 
timony that  the  sale  from  Wicker  to  Brooks  was  fair,  and  in 
good  faith,  and  there  was  no  secret  trust  for  the  benefit  of 
Wicker,  and  if  they  further  found  that  the  claimant  pur- 
chased the  slave  from  Brooks,  as  shown  in  the  proof,  and 
paid  his  own  money  in  good  faith,  and  there  was  no  secret 
trust  for  the  benefit  of  Wicker ;  and  if  they  further  found, 
that  the  claimant  paid  the  value,  or  about  the  value  of  the 
slave,  then  the  claimant's  purchase  vested  in  him  a  good  ti- 
tle, notwithstanding  Wicker  may  have  been  insolvent,  the 
claimant  may  have  known  it,  and  the  slave  maj^  have  gone 
into  Wicker's  possession,  and  remained  there  as  shown  in  the 
proof;  to  which  the  plaintiff  excepted. 

After  the  jury  had  retired  and  deliberated  about  twenty- 
four  hours,  they  returned  into  court,  and  requested  the  court 
again  to  charge,  or  rather  to  repeat  the  charge  formerly  giv- 
en, in  regard  to  the  claimant's  purchase.  The  court  pro- 
ceeded to  repeat  the  charge  heretofore  set  out,  but  gave  no 
additional  charge.  The  plaintiff  then  requested  certain 
charges  to  be  given,  which  the  court  declined  to  allow  con- 
sidered of,  or  certify.  These  charges  so  moved  for,  are 
found  in  a  bill  of  exceptions  afterwards  certified  by  the  court, 
but  from  the  view  taken  of  them  by  the  court,  need  not  be 
here  stated. 

These  matters  are  all  assigned  as  error. 

S.  F.  Rice,  for  plaintiff  in  error,  in  support  of  his  right  to 
ask  the  explanatory  charges,  cited  2  Ala.  694  ;  9  Id.  56,  63  ; 
1  Id.  18;  5  Id.  241;  Collins  v.  Fowler,  ,10  Id.  858;  8  Porter, 
546;  1  Ala.  506;  4  Id.  571;  6  Id.  881. 
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To  show  that  a  bill  of  sale  absolute  on  its  face,  may  be 
shown  to  be  a  mortgage,  or  upon  trust  for  purposes  of  fraud, 
he  cited  6  Ala.  598;  1  Porter,  328;  2  Id.  433. 

That  the  facts  in  this  case  were  sufficient  to  establish  a 
fraudulent  interest,  he  referred  to  5  Ala.  531;  8  Id.  656 ;  Id. 
105;  7  Id.  269,  927;  5  Id.  324;  3  N.  H.  R.  415. 

That  the  facts  and  circumstances  attending  the  purchase 
by  the  claimant,  demonstrated  its  fraudulent  character,  6 
Greenleaf  R.  289 ;  8  Ala.  656  V  4  Id.  203  ;  4  N.  H.  309  ;  1 
Ala.  37. 

GuNN,  contra,  in  support  of  the  charge  given  by  the  court, 
cited  9  Ala.  382;  8  Id.  104,  656  ;  9  Id.  663  ;  3  Stew.  243 ;  1 
Porter,  328. 

To  establish  that  the  court  could  not  be  compelled  to 
charge  after  the  trial,  and  upon  the  return  of. the  jury,  he  re- 
lied.on  5  Vermont  R.  136  ;  2  Id.  464;  1  Ala.  18  ;  2  Id.  694; 
SLittell,  221;  3  Hawks,  308. 

ORMOND,  J. — The  charge  of  the  court  appears  to  us  to 
be  entirely  unexceptionable.  The  bona  fides  of  all  the  trans- 
actions between  these  parties,  commencing  with  the  first  loan 
of  money  from  Brooks  to  Wicker,  down  to  the  purchase  by 
the. claimant,  were  all  left  to  the  jury,  and  it  was  only  in  the 
event  that  they  found  that  there  was  no  secret  trust  in  favor 
of  the  debtor,  Wicker,  and  that  the  claimant  purchased  fair- 
ly, in  good  faith,  with  his  own  money,  and  that  he  gave  a 
fair  price  for  the  slave,  purchasing  for  himself,  and  without 
any  secret  trust  in  favor  of  Wicker,  that  he  obtained  a  good 
title.  The  points  of  this  charge  principally  objected  to,  are 
the  expression  that  they  must  find  that  the  claimant  gave 
the  value,  or  about  the  value  of  the  slave.  We  consider  this 
precisely  equivalent  t»  the  terms  fair  price.  The  value  of  a 
slave  must  of  necessity  rest  in  opinion,  about  which  individu- 
als will  differ,  as  they  did  in  this  case.  To  justify  an  infer- 
ence of  fraud,  from  the  price  given  for  a  slave  in  a  purchase 
from  an  insolvent  man,  it  should  be  clearly  inadequate — evi- 
dently below  the  market  value  or  price.  The  fair  interpre- 
tation of  the  terms  "  the  value,  or  about  the  value,"  is,  not 
much  above  or  below  the  market  price.     It  is  impossible. 
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that  the  jury  could  have  been  misled  by  these  expressions  j 
they  are,  in  oiir  opinion,  sufficiently  definite  and  precise,  and 
if  in  the  opinion  of  the  counsel  for  the  plaintiffs,  they  re- 
quired explanation,  it  should  have  been  demanded  at  the 
time. 

It  is  further  objected^  that  there  was  no  circumstances,  or 
fact  in  evidence,  that  explained  the  incongruity  of  the  slave 
going  intb  the  possession  of  Wicker,  after  thie  purchase  by 
the  claimant.  It  is  certainly  the  law  of  this  court,  settled 
by  numerous  cases,  that  where  the  vendor  of  personal  pro- 
perty, continues  in  possession  after  an  absolute  sale,  it  is  a 
badge  of  fraud,  and  that  the  vendor  must  satisfactorily  ex- 
plain, why  it  was.  that  the  possession  did  not  accompany  the 
title.  Put  in  this  case  it  must  be  remembered,  that  Wicker 
had  been  put  of  possession  more  than  two  years  before  the 
purchase  by  the  claimant,  the  possession  being  all  this  time 
in  Brooks,  in  whom  was  also  the  legal  title,  and  the  court 
expressly  required  the  jury  to  find,  that  this  title  was  in 
Brooks  bona  Jide,  and  was  fairly  acquired  by  the  claimant, 
to  vest  in  him  a  valid  title,  and  if  so,  that  his  title  was  not 
impaired  by  his  knowledge  that  Wicker  was  insolvent,  or 
by  his  permitting  him  to  have  the  use  of  the  slave.  If  this 
is  not  a  correct  legal  proposition,  then  an  insolvent  man  is  cut 
off  from  all  the  charities  of  life.  No  one  can  safely  buy  pro- 
perty which  had  ever  belonged  to  him,  or  do  him  an  act  of 
kindness.  The  argument  urged  here,  and  the  cases  referred 
to,  are  all  to  establish,  the  want  of  good  faith  in  the  transac- 
tion, which  resulted  in  the  purchase  by  the  claimant,  but 
these  are  all  matters  upon  which  the  jury  have  passed,  of 
which  they  are  not  only  the  appropriate  but  the  best  judges, 
and  about  which  the  plaintiff  has  not  thought  proper  to  pre- 
'luf^^t  any  question  for  the  revision  o^  this  court.  In  our 
opinion,  the  charge  as  given,  presented  the  question  in  a  fair, 
and  intelligible  point  of  view  to  the  jury,  and  if  it  was  con- 
sidered ambiguous,  or  not  sufficiently  explicit,  an  explanatory 
charge  should  have  been  asked. 

The  refusal  of  the  court  to  give  the  additional  charges 
ittoved'for,  when  the  jury  returned  into  court,  is  not  a  mat- 
ter which  can  be  here  assigned  as  error.     The  right  which 
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is  secured  to  parties  to  except  to  any  decision  of  ihe  coart^ 
is  confined  by  the  express  terms  of  the  statute,  to  "except 
tioas  taken  on  the  trial  of  the  cause. "^  [Clay's  Dig.  307,  <§i 
5.]  If  the  jury  return  into  court,  and  desire  further,  or  ex" 
planatory  charges,  doubtless,  if  given,  they  may,  be  excepted 
to,  and  additiional  or  explanatory  charges  asked  for,  and  if  re^ 
fused  also  excepted  to.  In  this  case,  the  court  merely  re- 
peated its  former  charge,  about  which  the  jury  had  probably 
differed  in  opinion.  This  did  not  authori:^e  the  counsel  on 
either  side,  to  open  the  trial  of  the  cause, 4iy  demanding  new 
atid  substantive  charges  to  be  given.  If  thi%  can  be  done,  we 
can  see  no  reason  why  the  jury  should  not  be  required  to  be 
brought  again  into  court,  at  any  time  before  they  have  ren- 
dered their  verdict,  and  additional  charges  required  to  be 
gi'^en  by  the  court.  Our  conclusion  is,  that  the  right  here 
insisted  on  does  not  exist.  '         ,;  •)!•- 

Let  the  judgment  be  affirmed.        -  .* ;         .       ^  *       it^'';* 


SELF  V.  HERRINGTON. 


1.  S.  mad0  his  promissory  uote  to  H.  fpr  the  payment  of  $231  Sf,  "  for  work 
done  on  a  saw  and  grist  mill,  and  waste  way:"  Hdd,  that  the  statement  of  ,^ 
the  consideration  did  not  conclusively  indicate  that  the  note  ,wa4  a  com- 
plete expression  of  the  contract;  and  that  it  was  competent  for  S.  when  > 
sued  on  the  note,  to  ^how  what  was  the  contract  between  the  parties,  that ' 
H.  stipulated  the  work  should  be  well  done,  should  ans^ver  the  purpose  for 
which  it  was  intended,  &c.  ...  i 

Writ  of  Error  to  the  County  Court  of  Pike. 

This  was  an  action  of  assumpsit  oft  a  prfilnissory  note  of 
the  following  -tenor :  "  One  day  after  date,  I  prptnise  to  pay 
62  ■  • 


490 ALABAMA. 

^ Self  V.  HerringtoB. 


Philip  Herrington,  or  bearer,  two  hundred  and  thirty-one  dol- 
lars and  fifty-seven  cents,  for  work  done  on  a  saw  and  grist 
mill,  and.  was^  way.  Oct.  ISth,  1845."  The  cause  was 
tried  on  the  pleas  of  non  assumpsit  and  "  failure  of  considera- 
tion;" a  verdict  was  returned  for  the  plaintiff,  and  judgment 
was  thereon  rendered.  From  a  bill  of  exceptions  sealed  at 
the  trial,  it  appears  that  a  verbal  contract  was  made  for  the 
performance  of  certain  work ;  after  its  completion,  the  de- 
fendant gave  the  note  declared  on,  in  consideration  of  the 
'wotki'  .  .The  defendant  then  proposod  to  prove— 1.  That  the 
plaintiff  warrant^  the  work  should  answer  the  purpose  fojr 
which  it  was  made,  and  if  it  was  not  well  done,  then  the 
plaintiff  would  pay  for  the  materials  and  his  board,  and  charge 
nothing  for  the  work.  2.  That  this  warranty  was  made 
some  time  before  the  note  sued  on  was  given.  3.  When  the 
note  was  given,  the  plaintiff  stated  the  original  contract  was, 
that  he,  (the  plaintiff,)  would  pay  for  the  materials  and  his 
board,  and  would  charge  nothing  if  the  work  did  not  perform 
well*  and  that  the  work,  so  far  from  performing  well  was 
valueless.  This  testimony  was  rejected  by  the  court,  upon 
the  ground  that  parol  evidence,  was  inadmissible  to  change 
or  altar  a  written  contract. 

F.  S.  Jackson,  for  the  plaintiff  in  error,  cited,  2  Starkie's 
Ev.  105,  .242,  and  note  B  and  X ;  243,  and  note  Y  ;  752, 
and  note  A  ;  753,  and  note  A ;  '787,  788,  792,  and  note  1  j 

_  793 ;  3  Id.  1303,  and  note  A ;  1304  to  1309  ;  1  T.  R.  121 ; 

'^1  Ala.  Rep.  42,  135,  357;  6  Ala.  Rep.  X46. 

'  J.  E.  Belser,  for  the  defendant,  insisted,  that  the  ver-bal 
.contract  was  merged  in  the  writing,  and  that  the  latter  could 
not  be  varied  by  extrinsic  proof.  [5  PoHer's  Rep.  498  ;  1 
Ala.  Rep.  161,  436;  5  Id.  521.]  Such  evidence  has  some- 
times been  admitted  in  cases  of  fraud  aud  misrepresentation. 
[3  Stew;.  &  P.  Rep.  322  ;  1  Bay's  Rep.  461 ;  6  Ala.  Rep.  146.J 
Here  thte  note  expresses  the  cdnsideration  upon  its  face,  and 
the  parortestimony  of  an  agreement  previously  or  simultane- 
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ously  made,  was  rightly  rejected.     [14  Mass.   Rep.  154;   1 
Cow.  Rep.  250;  9  Ala.  Rep- 513.]  -v;.'    i!?^. 

•  , ,    <".^'  -.  »,■ 

COLLIER,  C.  J. — It  is  an  unquestionable  general  rwle, 
that  where  parties  have  entered  into  a  contract  in  writing, 
they  are  presumed  to  have  expressed  their  agreement  truly, 
and  cannot  Be  allowed  t6  add  to,  varyj  explain  or  contradict 
it  by  parol  testimony  of  stipulations  previously  or  simultane- 
ously made.  The  question  is,  does  the  present  case  form 
an  exception  to  this  rule.  Where  a  writing  has  been  execut- 
ed by  way  of  part  performance  merely  of  a  parol  agreement, 
it  is  said  its'  incompleteness  warrants  the  admission  of  extrin- 
sic proof;  This  exception  is  familiarly  illustrated  where  a 
chattel  has  been  sold  with  a  warranty  not  in  writing,  and  a 
note  given  for  the  purchase  money.  In  such  case,  the  note 
does  not  merge  the  parol  contract.  [6  Ala.  Rep.  146  ;  3  N. 
Hamp.  Rep.  455  ;  8  Wend.  Rep.  116.] 

In  McCulloch  v.  Girard,  4  Wash.  C.  C.  Rep.  280,  at  the 
conclusion  of  a  parol  agreement,  the  defendant  signed  a  pa- 
per promising  in  a  general  way  to  transfer  certain  shares  of 
stock  in  a  bank  about  to  be  organized,  as  soon  as  the  books 
for  that  purpose  should  be  opened.  The  court  said  it  was  a 
question  of  fact  for  the  jury,  whether  the  instrument  was 
given  in  full  execution  of  the  parol  contract,  or  in  part  only; 
"  that  if  it  should  turn  out  that  it  formed  part  of  the  agree.- 
ment  that  such  a  paper  should  be  given;  or  that  a  paper  'of 
that  description  was  in  the  ordmary  course  of  defendant's 
business  in  respect  to  transactions  of  this  nature,  given  by 
him ;  evidence  of  the  parol  contract  will  be  proper,  ^d  will 
not  violate  any  of  the  rules  of  eviderlce."  So  where  there 
is  a  writing  importing  a  sale  of  personal  property,  or  any  oth- 
er like  instrun[ient  of  transfer,  it  will  not  preclude  the  vendee 
from  proving  an  agreement  betv\^een  him  and  the  vendor  con- 
temporaneous with  the  instrument,  and  consistent  with  its 
terms,  that  the  value  of  the  property  should  be  applied  to  the 
payment  of  the  defendant's  debts.  [5  Gill  <fc  Johns.  R.  147, 
157.  See  also,  6  Id.  107;  9  *Pick.  Rej).  338.]  Parol  evi- 
dence is  said  to  be  admissible  to  prove  collateral  and  inde- 
pendent facts,  about  which  the  writing  is  silent.  [1  Phil. 
Ev.  562,  563. f 
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The  fact,  that  the  consideration  which  induced" the  making 
o^the  note  is  expressed  upon  its  face,  is  not  such  a  circum- 
stance as  conchisively  indicates,  that  the  writing  is  a  com- 
plete expression  of  the  contract  of  the  parties.'  It  serves  to 
show  what  was  the  consideration,  and  dispenses  with  addi- 
tional proof  to  this  point.  It  proves  what  was  the  induce- 
ment to  the  making  of  the  note,  but  does  not  set  out  what 
were  the  stipulations  in  respect  to  the  work,  or  exclude  the 
idea  that  there  were  any.  The  proof'of  the  agreement  then, 
on  the  part  of  the  plaintiff,  was  independent  of,  and  collate- 
ral to,  the  writing,  and  its  admission  consequently  within  the 
exception  stated.  The  county  court  therefore  erred  in  the 
exclusion  of  the  testimony — its  judgment  is  reversed  and  the 
cause  remanded.  '    . 


''.V 


McCULLOUGH,  et  al.  v.  WALTON. 


1.  In  in  action  of  debt  on  the  cautionary  bond  given  on  suing  out  an  attach- 
ment, the  declaration  must  show  the  process  was  wrongfully  or  vexatious- 
ly  sued  out  by  the  plaintiff  in  attachment,  even  \vhen  it  issues  upon  the 
affidavit  of  an  agent:  and  the  declaration  is  bad  if  it  asserts  the  attach- 
ment was  wrongfully  and  vexatiously  sued  out  by  .tlie  obligors  in  the  bond. 

2.  If  an  attachment  is  wrongfully  sued  out,  the  plaintiff  is  responsible  to  the 
extent  of  the  actual  injury,  but  if  vexatiously  sued  out,  the  case  is  one  for 
vindictive  damages,  only  in  the  event  that  the  plaintiff  has  wantonly  or 
oialiciously  resorted  to  the  process. 

,,>j^^rit  of  Error  to  the  Circuit  Court  of  Macon. 

Debt  by  Walton  on  an  ancillary'attachment  bond  executed 
by  the  defendants,  McCuUough,  Knox  and  Welsh.  The 
condition  of  the  bond  recites  the  suing  out  of  the  attachment 
by  lyicCullougTi  at4he  suit  of  Madegan  &  Devon  is  to  be  void 
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"  if  the  said  plaintiffs  prosecute  their  attachment  to  effect, 
and  pay  and  satisfy  the  defendant  all  such  costs  and  damages 
as  he  might  sustain  by  the  wrongful  or  vexatious  suing  out 
of  such  attachment." 

The  declaration  assigns  the  breach  of  the  condition  in 
these  terms :  "And  the  plaintiff  further  avers,  that  the  said 
attachment  was  sued  out  by  the  said  defendants  wrongfully 
and  vetxatiously,  and  without  any  reasonable  or  probable 
cause  for  the  suing  out  of  the  same  for  wrongful  and  vexa- 
tious jHirposes;' that  by  such  wrongful  and  vexatious  suing 
out  of  said  attachment,  he  has  sustained  damages  to  the  sum, 
<fcc.  by  his  slaves  being  levied  on,"  &c.  &c.  stating  several 
matters  of  special  damage,  and  proceeding  to  aver  that  nei- 
ther the  said  defendants  nor  Madegan  6^  Devon,  or  either  of 
them,  have  paid  ?uch  damages,  &c. 

The  defendants  demurred,  but  the  court  overruled  the  de- 
murrer. • 

At  the  trial,  the  plaintiff  put  in  evidence  the  papers  of  the 
attachment  suit,  &c.  showing  a  levy  by  the  sheriff  on  cer- 
tain slaves,  &c.  He  then  proved  that  at  the  time  of  the  levy, 
he  resided  about  fifteen  miles  from  Tuskegee,  on  a  half  sec- 
tion of  land  ;  that  he  had  about  him  eight  or  ten  slaves,  and 
and  also  had  a  crop  then  growing ;  that  at  the  time  of  the 
levy,  he  was  on  the  grand  jury  as  one  of  the  jurors  in  Tus- 
kegee. 

The  defendants  then  proved  that  Welsh,  one  of  the  parties 
to  this  suit,  informed  McCnilough,  the  agent  of  Madegan  ds 
Devon,  that  the  plaintiff  was  about  to  remove  his. property 
out  of  the  State,  and  was  then  preparing  to  do  so.  McCul- 
lough  therefore  went  to  the  attorney  of  Madegail  &  Devon 
and  asked  his  advice  whether  or  not  he  should  sue  out  an  at- 
tachment, and  being  by  him  advised  to  do  so,  that  course  was 
pursued. 

Oh  these  facts,  the  diefendants  asked  the  court  to  charge  : 

1.  That  if  Welsh  made  the  statement  above  set  out  to 
McGullough,  and  that  thereon  the  attorney  advised  the  suing 
out  of  the  attachment,  and  that  McCulIoligh  acted  honestly 
on  that  advice,  then  they  should  finci  for  the  defendants,  al- 
though the  attorney  was  mistaken  in  law.     This  was  refused. 

2.  That  to  enable  the  plaintiff  to  recover  special  damages, 
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he  must  show  there  was  no  probable  cause  for  the  attach- 
ment, and  must  also  show  he  had  sustained  special  damage 
ill  his  credit  by  the  transaction.  This  was  given  with  the 
qualification  that  the  jury  must  look  to  all  th^  circumstances 
of  the  case,  and  from  them  determine  >vhether  the  defendants 
proceeded  without  probable  cause  and  vexatiously;  and  if 
they  so  found,  and  should  also  find  that  special  damages  had 
resulted  to  the  plaintiff',  then  the  case  Would  be  within  thp 
requisitions  of  the  law. 

3.  That  probable  cause  in  this  action  did  not  depend  on 
the  actual  state  of  the  case  in  point  of  fact,  but  on  the  honest 
and  reasonable  belief  of  the  party  suing  out  the  process  ;  and 
if  they  believed  that  Welsh  told  McCullough  as  above  stated, 
and  McCullough  honestly  believing"  it  to  be  true  sued  out  the 
attachment,  then  they  must  find  for  the  defendant.  This 
was  refused.        . 

The  plaintiff,  in  the  course  of  the  trial,  offered  a  witness  to 
prove  that  several  of  his  neighbors  were  in  Tuskegee  on  the 
day  the  attachment  was  issued.  The  defendants  objected  to 
this  evidence,  but  it  was  allowed. 

The  defendants  excepted  to  several  rulings  of  the  court, 
and  now  assigns  these  as  grounds  for  reversal,  and  also  the 
judgment  sustaining  the  declaration.  .^ 

Jas.  E.  Belser  and  Wm.  P.  Chilton,  for  plaintiff  in  error, 
insisted:  .   . 

1.  The  court  erred, 'in  permitting  « proof  to  be  made,  that 
several  of  the  neighbors  of  the  defendants  in  error,  were  in 
Tuskegee  on  the  day  the  attachment  was  issued.  Such  proof 
was  irrelevant  and  calculated  to  mislead  the  jury.  [Powell 
v.  Governor,  9  Ala.  36 ;  Yarborough  v.  Moss,  Ibid,  382 ; 
Ibid,  251.]  The  impression  doubtless  attempted  to  be  crea- 
ted by  such  proof  was,  that  the  agent  who  sued  out  the  at- 
tachment, ought  to  have  inquired  of  them-  as  to  the  condition, 
situation  and  intention  of  Walton,  and  that  if  he  did  not,  his 
negligence  should  have  enhanced  the  damages.  Now  if 
plaintiff  in  error  had  attempted  to  rqbut  such  proof,  it  Wicmld 
open  the  door  to  endless  litigation  and  difficulty.  [Innerar- 
jty  y.  Byrne,  8' Porter,  176;  Ibid,  511;  4  Ala.  40;  6  Ala. 
407]     If  irrelevant  testimony  be  admitted,  which  could  pr^*- 
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judice  the  party  CQmplaining,  the  court  should  reverse.     [7 
Ala.  379;  9  Ala.  251.] 

2.  It  is  doubtful,  whether  the  other  errors  assigned,  are 
covered  by  the  case  of  Alexander  v.  Hutchinson,  in  our 
court,  particularly  the  second  charge,  with  the  qualification. 
[9  Ala.  825.]  • 

3.  The  demurrer  to  the  declaration  should  have  been  bu»- 
tained.     •  j     •■       .     ■    i        •  ■  •  i      .      -• 

'     -   ■    ■  /     ;■      •        '^■•  -    .  " 

G.  W.  'GuNN,  for  the  defendants  in  error,  made  the  follow- 
ing points :  ,  .         . 

1.  There  is  no  error  in  the  judgment  of  the  court  upon 
the  demurrer,  neither  is  there  any  error  in  the  charges  of  the 
court  as  given.  [See  Kirksey  v.  Jones,  7  Ala.  622 ;  Alex- 
ander V.  Hutchinson,  9  Ala.  825.] 

2.  The  action  being  assimilated  to  case,  for  malicious  pro- 
secution, any  evidence  conducing  to  show  that  the  party  su- 
ing out  an  attachment  had  all  the  means  at  Ijiand  to  ascertain 
whether  he  could  safely  resort  to  the  process  of  attachment, 
or  which  may  show  a  criminal  negligence  on  his  part,  is  pro- 
perly admissible ;  at  all  events  the  same  was  not  so  irrele- 
vant as  to  have  justified  its  exclusion.  [1  A.  K.  Marsh,  3; 
7  A.  R.  622;  Betheav.  Taylor,  3  S.  482;  9  P.  336.] 

GOLDTHWAITE,  J.— 1.  By  referring  to  the  statement 
of  the  case,  it  will  be  seen  the  attachhient  was  sued  out  by 
one  of  the  obligors  in  the  bond  as  the  agent  of  Madegan  &, 
Devon,  and  at  their  suit.  The  declaration  'alledges  the  at- 
tachment was  wrongfully  and  vexatiously  sued  out  by  the 
defendants  tothis  suit ;  and  hence  the  question  arises  on  the 
demurrer,  whether  these  parties  are  answerable  on  the  bond 
givfen  by  them,  unless  it  is  shown  the  attachment  was  wrong- 
fully or  vexatiously  sued  out  by'  Madegan  6c  Devon,  Our 
statutes  allow  this  pirocess  to  be  sued  out  by  an  agent,  or  at- 
torney, as  well  as  by  the  plaintiff  in  person,  but  in  either 
event  the  cautionary  bond  is  the  same.  Its  condition  is, 
that  the  plaintiff  shall  prosecute  his  attachment  to  effect,  and 
pay  the  defendant  all  such  costs  and  damages  as  he  majj  sus- 
tain by.  the  wrongful  or  vexatious  suing  out  of  the  attach- 
ment.    We  think  it  very  clear,  that  the  object  in  requiring 
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this  bond  to  be  given  was,  to  furnish  the  defendant  in  attach- 
ment with  an  adequate  security  against  any  costs  or  dama- 
ges he  should  sustain  from  the  wrongful  or  vexatious  act  of 
the  plaintiflf,  and  there  is  nothing  in  the  terms  of  the  bond,  or 
of  the  enactment,  which  prescribes  it,  to  indicate  it  was  also 
intended  as  a  security  against  the  malicious  act  of  the  agent. 
In  Herndon  v.  Forney,  4  Ala.  Rep.  243,  and  Hill  v.-  Rush- 
ing, lb.  213,  we  had  occasion  to  consider  the  subject  of  suits 
on  these  bonds  to  some  extent,  and  in  that  last  named,  held, 
that  whenever  the  injured  party  sued  directly  on  the  bond, 
instead  of  pursuing  the  plaintiff  in  attachment,  by  action  on 
the  case,  the  suit  in  all  respects  was  governed  by  the  rules 
applicable  to  that  action.  We  do  not  question  that  a  party 
injured  by  the  unlawful  or  wrongful  act  of  an  agent,  may 
have  a  direct  action  agefinst  the  agent  oriiis  jwrincipal,  .but'it 
is  only  as  to  the  latter  that  the  statutory  bond  stands  as  a  se- 
curity. This  will  be  evident  if  we  suppose  several  actions 
against  the  plaintiff  and  the  agent,  and  after  a  recovery,  the 
atteqipt  to  enforce  the  bond,  on  the  ground  that  the  judg- 
ment against  the  latter  was  unpaid.  Again,  suppose'  the 
agent  acting  malixjjously,  and  the  plaintiff  in  the  attachment 
merely  wrongfully,  could  it  be  asserted  that  he,  or  the  obli- 
gors in  the  bond,  were  bound  to  answer  the  malicious  act? 
The  decision  of  this  court  in  Kirksey  v.  Jones,  7  Ala.  Rep. 
622,  contains  a  decisive  ansT^^er  to  the  lai§t  question.  We 
there  held,  that  a  plaintiff  in  attachment  was  responsible  for 
the  actual  damages  sustained  by  the  wrongful  suing  out  of 
an  attachment  by  an  a^ent,  and  that  he  would  not  be  respon- 
sible in  any  greater  degree,  if  his  agent  was  influenced -by. 
malicious  motives.  It  is'  true,  the  case  last  cited,  was  the 
ordinary  action  on  the  ease,  but  as  the  action  on  the  statuto- 
ry bond  is  governed  by  the  same  rules,  the  decision  is  entire- 
ly applicable  to  the  case  in  hand.  The  decision  mdde  in 
Alexander  v.  Hutchinson,  9  Ala.  Rep.  825,  has  no  imniedi- 
ate  bearing  on  the  point  we  are  now  considering,  as  there, 
the  plaintiff  in  the  attachment  sued  it  out  .in  person,  and  we 
held,  as  in  Kirksey  v.  Jones,  that  the  mere  belief  in  the  ex- 
isten<^  of  probable  cause,  was  no  justification  for  wrongfully 
suing  6ut  the  process.  It  is  obvious  from  what  appea,rs  ill 
this  cause,  that  it  is  presented  as  if  the  act  of  the  agent,  in 
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suing  out  the  attachment  was  the  act  intended  to  be  litigated, 
and  in  this  view  we  think  the  declaration  is  bad.  The  on- 
ly questions  which  can  arise  in  ^  suit  on  a  bond  like  this,  is 
whether  the  plaintiff  wrongfully  or  vexatiously  sued  out  this 
attachment. 

If  it  was  wrongfully  sued  out,  then  the  plaintiff  is  respon- 
sible to  the  extent  of  the  actual  injury  sustained,  but  if  vexa- 
tiously also,  thfi  case  is  one  for  vindictive  damages,  only  in 
the  event  that  the  plaintiff  has  wantonly  or  maliciously  re- 
sorted to  the  process. 

The  result  of  our  examination  on  this  point  is,  the  rever- 
sal of  the  judgment,  but  the  cause  will  be  remanded  as  the 
declaration  can  be  amended.  It  als6  renders  it  unnecessary 
for  us  to  examine  the  charges  requested,  or  refused,  as  what 
we  have  said  here,  and  in  the  other  cases  referred  to,  is  sup- 
posed to  be  sufficient  for  the  future  guidance  of  the  cause. 
The  question  in  regard  to  the  evidence  admitted  against  the 
objection  of  defendants,  is  unimportant  in  the  present  condi- 
tion of  the  case,  and  therefore  we  do  rjot  consider  it. 
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1.  An  infant  having  no  guardian  and  living  with  his  mother,  a  tvidow,  and 
going  to  a  school  in  the  neighborhood,  will  be  presumed  to  be  sent  by  her 
if  the  contrary  is  not  shown. 

Error  to  the  County  Court  of  Pickens.  '        " 

Huntington,  for  plaintiff  in  error. 

1.  The  court  erred  in  taking  the  ground  that  the  plaintiff 
in  error  must  look  to  the  administrator  for  the  tuition  of  Mrs. 
Russell's  son.  An  administrator  is  not  bound  for  the  sup- 
port or  education  of  the  infant  children  of  his  intestate. 
63 
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[Kent  r.  Stiles,  1  Penn.  368 ;  Brewster  v.  Brewster,  8  Mass. 

mi]-' 

2.  Education  being  a  necessary,  the  defendant  was  liable 
to  the  plaintiff"  for  furnishing  it  to  her  son  j  at  least,  it  was 
furnished  with  her  knowledge  and  without  her  objection^ 
the  'law  thetefore  raises  an  implied  assumpsit  against  her. 

:No  counsel  appeared  for  the  defendant. 

ORMOND,  J. — The  action  was  commenced  before  a  jusr 
tice  of  the  peace,  for  a  suni  under  twenty  dollars,  and  carried 
by  appeal  to  the  county  court.  In  that  court,  the  facts,  as 
shown  by  a  bill  of  exceptions  were,  that  a  son  of  the  de- 
fendant, a  n;iinor,  went  to  school  to  the  plaintiff"  in  error  two 
sessions,  the  tuition  being  worth  eight  dollars  a  session. 
The  defendant  was  a  widow,  and  her  son  resided  with  her, 
and  had  no  guardian.  There  was  an  administrator  of  the 
estate  of  the  father  of  the  minor,  but  the  estate  had  not  been 
settled.  There  was  no  promise,  or  agreement,  between 
plaintiff"  and  defendanl  relative  to  the  schooling  of  her  son. 
Upon  this  state  of  facts,  the  court  gave  judgment  for  the  de- 
fendant, and  the  plaintiff"  excepted. 

We  infer  from  the  argument  made  in  this  court,  that  the 
court  below  decided  in  favor  of  the  defendant,  upon  the 
ground  thalt  the  administrator  was  liable  for  the  schooling, 
and  not  the  mother.  It  is  clear  that  the  administrator,  as 
such,  was  not  responsible  for  the  tuition  of  the  children  of 
his  intestate  ;  and  it  does  not  appear  that  he  became  bound 
individually  for  it.  Although  the  defendant  made  no  ex- 
press contreipt  with  the  plaintiff  for  the  schooling  of  her  son, 
she  is  nevertheless  responsible  if  she  sent  her  son  to  school, 
as  the  law  will  imply  a  promise  to  pay  the  value  of  the  ser- 
vices of  the  schoolmaster.  That  she  did  send  him  to  school, 
is,  we  tfainkj^the  necessary  inference  from  the  facts  stated  ki 
the  record,  as  he  resided  with  her  at  the  time,  and  having 
no  guardian,  it  must  be  presumed  he  was  under  her  control 
and  direction. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 
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1.  Where  the  father,  a  man  of  wealth,  six  or  seven  months  after  the  mar- 
riage of  his  daughter,  and  when  she  and  her  husband  were  leaving  the 
father's  house  to  settle  themselves  in  a  distant  State,  delivered  to  the  son- 
in-law  sundry  slaves,  but  fewer  in  number  than  his  estate  authorized  to 
advance  as  a  patrimony,  it  will  be  presumed  that  the  delivery  was  intend- 
ed as  a  gift  to  the  son-in-law,  and  it  devolves  upon  the  father  to  show  that 
they  were  intended  as  a  loan  or  otherwise. 

2.  Where  relief  is  sought  in  the  case  of  a  lost  instrument  as  a  guard  Upoft 
the  preliminary  exercise  of  jurisdiction,  an  affidavit  should  be  piade  that 
the  instrument  is  lostrand  not  in  possession  or  power  of  th^  complainant; 
but  to  sustain  the  suit,  if  the  loss  is  not  admitted  by  the  answer  of  the  de 
fendant,  it  is  necessary  that  it  be  established  at  the  Tiearing  of  the  cause 
by  competent  and  satisfactory  proof;  and  the  affidavit  itself  is  not  admis- 
sible. 

3.  Upon  a  bill  by  the  father  to  recover  of  his  son-in-law  certain  property  up- 
on the  allegation  that  it  was  sent  with  his  daughter  as  a  loan,  if  the  father 

.fails  to  sustain  his  case,  the  bill  will  not  be  retained  to  inquire  whether 
the  issue  of  the  daughter  who  is  dead,  has  any  interest  in  the  property. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  in  Pickens. 

The  case  stated  in  the  original  and  amended  bills  may  be 
thus  condensed :  The  defendant,  Harrison,  intermarried  with 
the  daughter  of  the  complainant  in  1831,  in  King  George 
county,  Virginia — all  the  parties  at  that  time  residing  in  that 
State.  At  the  time  of  ^he  marriage;  the  defendant  was  a 
man  of  limited  means,  and  not  long  after,  the  complainant 
suggested  to  him  the  propriety  of  visiting  the  western  conn- 
try  with  the  view  of  locating  there  and  acting  as  his  agent 
in  selecting  lands  and  establishing  plantations,  and  as  an  in- 
ducement to  his  doing  so,  proposed  to  provide  him  the  rheans 
of  support  and  the  necessary  funds.  The  defendant  consent- 
ed to  carry  out  the  complainant's  suggestions ;  thereupon  the 
latter  selected  from  his  estate  sixteen  slaves,  whose  names, 
together  with  their  increase,  are  stated  in  the  pleadings ;  but 
not  being  disposed  to  part  with  the  title  to  these  slaves,  the 
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complainant  required  the  defendant  to  execute  an  instrument 
in  the  nature  of  a  receipt  for  them  as  a  loan,  until  such  time 
as  he  should  choose  to  reclaim  thfem.  This  writing  was  ac- 
cordingly executed  fcy  the -defendant  on  or  about  the  10th  of 
December,  1831,  and  expressed  that  he  had  received  from  the 
complainant  the  possession  of  the  slaves,  to  hold  ^s  a  loan 
until  the  latter  should  think  proper  to  call  for  them.  Com- 
plainant excuses  the  non-production  of  this  paper- by  alledg- 
ing  that  on  or  about  the  third  day  of  December,  1834,  it  was 
in  his  trunk,  which  was  stolen  from  a  hotel  at  which  he  was 
sojourning  in  the  city  of  Tuskaloosa;  and  after  diligent  in- 
quiry and  search,  he  has  never  be^n  able  to  recover  the  trunk 
or  any  part  of  its  contents. 

Shortly  after  the  execution  of  the  receipt,  the  defendant 
left  Virginia  and,  began  to  mahe  a  settlement  in  the  Choctaw 
country  in  the  State  of  Alabama.  In  December,  1834,  the 
defendant's  wife  died,  and  in  1840,  from  rumors  which 
reached  the  complainant,  he  supposed  that  matters  were  not 
well  managed,  and  gave  certain  instructions  to  another  agent 
in  respect  to  one  of  the  slaves,  which  were  not  executed  as 
complainant  believes  in  consequence  of  defendant's  opposi- 
tion ;  thereupon  complainant  judged  it  prudent  to  visit  the 
platitation  occupied  by  the  defendant.  Various  causes  inter- 
posed to  prevent  the  complainant  from  carrying  out  his  pur- 
pose until  the  15th  6f  February,  1842,  when  to  his  great 
surprise  the  defendant  refused  to  deliver  to  him  the  sixteen 
slaves  with  their  increase,  or  m  any  manner  account  for  them, 
although  he  had  repeatedly  and  at  all  times  previously  ad- 
mitted the  complainant's  title  to  them.  Other  allegations 
are  made  charging  that  the  defendant  was  complainant's 
agent  in  the  purchase  of  land,  &c.  but  as  there  is  no  litiga- 
tion- in  this  cause  in  respect  to  them,  they  need  not  be  here 
noticed. 

The  equity  of  the  bill  is  rested  upon  the  ground  that  cer- 
tain facts  charged  are  peculiarly  within  the  defendant's  know- 
ledge, so  that  a  discovery  by  him  as  to  these,  are  necessary 
to  enabl(j  the  complainant  to  obtain  the  relief  he  seeks : 
Further,  that  most  of  the  slaves  in  controversy  were  reared 
io  his  family,  and  the  others  were  acquired  under  such  cir- 
cumstances as  makes  their  possession  very  desirable ;  that  an 
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equivalent  in  money  would  not  compensate  him  for  their 
loss,  &c. 

The  bill  prays  that  the  defendant  maybe  compelled  to  de- 
liver up  the  sixteen  slaves  together  with  their  increase,  that 
he  may  be  compelled  to  render  an  account  in  respect  to  their 
management,  the  amount  of  profits  and  crops  made  by 
them  since  they  were  demanded  in  1842 ;  that  the  lost  re- 
ceipt may  be  established,  and  trusts  arising  under  the  same 
be  performed  and  carried  into  execution ;  and  that  such-other 
relief  as  is  appropriate  be  granted.  An  affidavit  affirming  the 
loss  of  the  receipt  as  alledged,  accompanies  the  bill. 

Defendant  answered  the  bill,  admitting  the  iparriage  of 
himself  and  the  complainant's  daughter  about  the  time  al- 
ledged, and  his  removal  from  Virginia  to  Alabama  in  Decem- 
ber, 1831.  He  admits  that' he  received  the  sixteen  slaves  of 
the  complainant,  but  insists  that  they  were  an  advancement 
by  the  latter  to  his  daughter — whether  the  complainant  in- 
tended to  retain  the  title  to  the  slaves  he  does  not  know  ;  for 
he  said  nothing  to  defendant  on  the  subject. 

Defendant  admits  that  at  the  time  he  received  the  slaves, 
he  signed  a  short  memorandum  or  receipt  written  by  the 
complainant ;  he  cannot  undertake  to  say  what  were  the 
terms  of  the  paper,  but  believes  the  object  was  not  to  affect 
defendant's  title  as  between  complainant  and  himself.  He 
denies,  according  to  recollection  and  belief,  that  it  was  such 
as  complainant  alledges ;  thinks  that  complainant  believed 
that  by  means  of  the  receipt  he  would  be  able  to  prevent  a 
sacrifice  of  the  slaves,  if  the  defendant  should  be  unfortu- 
nate, or  he  may  have  desired  to  have  evidence  of  what  he 
had  advanced  the  defendant  as  the  husband  of  his  daughter. 
It  is  not  admitted  that  the  receipt  is  lost,  but  insisted  that 
proper  proof  of  this  'fact  may  be  made.  The  letters  of  com- 
plainant to  defendant  as  early  as  March,  1832,  and  repeatedly 
•  since,  speak  of  these  slaves  as  the  property  of  the  latter ;  ex- 
tracts from  some  of  fliese  letters  are  embodied  in  the  answer 
to  the  original  bill.  Defendant  denies  that  he  received  or 
held  the  slaves  asa  loan  or  otherwise  for  complainant's  bene- 
fit ;  that  the  complainant  did  not  within  defendantis  know- 
ledge or  belief  set  up  a  claim  to  them,  or  deny  the  defend- 
ant's title,  until  February,  1842. 
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Defendant  denies  that  he  oarae  to  the  southwest  to  settle 
plantapons,  &c.  as  allcdged  by  the  complainjint.  He  ex- 
j)rcsses  the  belief  that  if  the  complainant  could  obtain  the 
value  of  the  slaves,  his  feelings  would  not  suffer  by  being 
deprived  of  them.  He  answers  fully  in  respect  to  his  agency 
for  complainant  in  purchasing  lands  and  other  matters. 

The  cause  was  heard  upon  the  bills,  answers,  exhibit  and 
proofs ;  whereupon  the  chancellor  was  of  opinion  that  the 
answer  was  a  denial  of  the  allegations  of  the  bill,  and  that 
independent  of  the  influence  of  the  answer,  the  testimony  in 
favor  of  the  defendant's  title  clearly  preponderated ;  and  the 
bill  was  accordingly  dismissed  with  costs. 

B.  F.  PoRi-Eft,  for  the  plaintiff  in  error,  made  the  following 
points :  1.  The  proof  of  the  existence  and  loss  of  the  re- 
ceipt was  abundant.  [10  Johns.  Rep.  374;  10  Id.  193;  20 
Id.  144 ;  4  Cow.  Rep.  483 ;  9  Id.  208.]  2.  The  delivery 
was  a  mere  loan,  and  not  a  gift  or  advancement.  [2  Hen. 
^-M.  Rep.  289;  3  Yerg.  Rep.  60;  1  Hill's  Rep.  S.  C.  194; 
1  Hill's  Eq.  Rep.  12 ;  4  How.  Rep.  (Miss.)  524.  '  3.  If  the 
testimony  does  not  show  that  the  transaction  was  a  loan,  the 
defendant's  admissions  prove  that  it  was  a  gift  for  his  wife 
and  child.  Upon  this  hypothesis  the  estate  should  have 
been  vested  in  the  child,  and  not  in  the  defendant ;  but  by 
dismissing  the  bill,  the  defendant  is  made  the.  beneficiary, 
and  thus  the  donor's  intention  is  defeated. 

A.  F.  Hopkins  and  E.  W.  Peck,  for  the  defendant.  The 
allegations  that  the  slaves  are  family  servants,  &c.  are  not 
sufficient  to  give  a  court  of  chancery  jurisdiction!.  [2  Stew. 
&  P.  Rep.  371 ;  3  Ala.  Rep.  747.]  If  the  receipt  was  lost, 
it  furnished  no  ground  for  going  into  equity — an  action  at 
law  could  have  been  maintained,  and  the  loss  supplied  by 
calling  upon  the  defendant  for  a  discovery.  [1  Story's  Eq.» 
99,  101,  103.]  The  affidavit  of  loss  filed  with  the  bill,  was 
not  evidence  of  the  fact  at  the  hearing,  but  the  answer  throws 
upon  the  complainant  the  onus  of  establishing  it  by  compe- 
tent proof.     [1  Story's  Eq.  104, 109 ;  9  Ves.  R.  466.] 

The  original  bill  does  not  alledge  the  necessity  of  a  dis- 
covery, and  if  it  did,  the  answer  furnishes  a  discovery  by  a 
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denial  of  all  its  allegations.     The  amended  bill  is  a  mere 
pretence  to  give  the  court  jurisdiction  and  the  answer  to  it, 
denies  the  facts  stated  in  it.     In  this  condition  of  the  cause, 
the  bill  was  properly  dismissed.     [1  Story's  Eq.  90,  91.] 

Upon  the  proof,  the  dase  is  clearly  against  the  complain- 
ant. He  has  failed  to  prove  the  existence  and  loss  of  such  a 
receipt  as  he  alledges  the  defendant  executed  for  the  sixteen 
negroes,  though  the  establishment  of  both  these  facts  are 
thrown  on  him  by  the  answer.  [1  Pet.  Rep.  600.]  In  the 
absence  of  proof  in  cases  like  the  present,  the  law  presumes 
a  gift.  [4  McC.  R.  251 ;  3  Id.  207,  506 ;  3  Hen.  &  M.  Rep. 
127  ;  7  Ala.  R.  652.]  But  we  are-not  left  to  presumptions 
for  the  evidence  establishes  a  gift.  The  defendant's  answer 
in  a  suit  in  Mississfppi,  was  introduced  by  the  complainant, 
and  thus  made  available  for  both,  parties— this  shows  that 
the  slaves  were  given  as  an  advancement  of  the  defendant's 
daughter.  [2  Johns.  Ch.  Rep.  92 ;  Gresley's  Eq.  Ev.  324  ; 
1  Phil.  Ev.  C.  &  H.  ed.  360.]  In  addition  to  this,  com- 
plainant's letters  to  the  defendant,  and  the  depositions,  show 
the  same  fact.  As  for  the  defendant's  letters  to  complainant, 
they  prove  nothing  adv  erse  to  his  defence. 

COLLIER,  C.  J.— In  Olds  v.  Powell,  7  Ala.  R.  652,  it  is 
said,  "  Wheu  property  is  sent  home  with  a  new  married  cou- 
ple'by  the  parents,  it  will  be  presumed  to  be  a  gift,  unless  at 
the  time  a  less  estate  is  declared  or  limited.  Whether  it  be 
a  gift,  or  mere  loan,  is  a  question  oT  intention ;  any  fact  there- 
fore which  affords  evidence  of  such  intention,  is  admissible 
as  part  of  the  res  gesta^  [See  also,  4  McC.  Rep.  251 ;  16 
Pick.  Rep.  62  ;  2  'Bay's  Rep.  528 ;  3  Hen.  S;  M.  Rep.  127  ; 
1  Hayw.  Rep.  2;  2  Id.  66,  97.]  In  order  to  warrant  the 
presumption  of  a  gift  in  such  case,  it  is  not  necessary  that 
the  property  be  sent  to  the  residence  of  the  married  pair,-  it 
is  enough  if  it  be  delivered  to  the  husband,  or  suffered  to  go 
into  their  possession.  [3  McC.  Rep.  207,  506  ;  2  N.  &>  McC. 
Rep.  93.]  So  property  in  a  slave,  permitted  by  parents  to 
go  into  the  possession  of  a  daughter,  on  her  marriage,  vests 
in  the  husband  of  the  daughter.  [4  McC.  R.  228.]  In  Davis 
v.  Webb,  1  McC.  Rep.  213,  it  was  held,  that  where  there 
was  an  acceptance   and  continued  possession   of  property 
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which  a  parent  permitted  to  go  into  the  possession  of  his  son 
or  daughter,  upon  his  or  her  marriage,  it  may,  by  lapse  of 
time  be  construed  into  a  gift,  though  originally  declared  to 
be  a  loan.  And  in  Keeite  v.  Macey,  4  Bibb  Rep.  35,  it  was 
decided,  that  if  a  father  deliver  slaves  to  his  son-in-law  upon 
marriage,  without  avowing  the  purpose  of  the  delivery,  and 
the  son-in-law  retains  possession  for  five  years,  it  should  be 
left  to  the  jury  to  determine  whether  it  was  intended  as  a 
gift  or  a  loan.  [4  Bibb's  Rep.  35.  See  also,  1 N.  &  McC.  R. 
221.J 

In  fhe  case  at  bar,  it  is  apparent  from  the  proof,  that  the 
complainant  was  quite  advanced  in  life,  with  but  two  chil- 
dren, and  the  prospect  of  no  more,  that  he  was  the  proprietor 
of  a  large  estate — amply  able  to  bestow  bounty  upon  his 
daughter  far  beyond  the  value  of  the  slaves  in  question ;  that 
the  defendant  and  his  wife  spent  the  greater  part  of  their 
time  at  the  complainant's  house,  during  the  six  or  seven 
months  they  sojourned  in  Virginia  after  their  marriage,  and 
upon  leaving  the  State  the  slaves  were  delivered  by  the  com- 
plainant to  the  defendant,  to  be  taken  to  the  new  home  which 
the  latter  and  wife  proposed  to  make'  in  the  south  west. 
These  facts  impose  upon  the  complainant  the  necessity  of  re- 
pelling by  proof  the  inference  that  the  delivery  was  intended  as 
a  gift,  and  still  retained  the  title  to  the  slaves.  This  he  pro- 
posed to  do,  proving  that  the  defendant  executed  a  writing 
acknowledging  their  receipt,  and  stipulating  for  their  return^ 
The'defendant  admits  that  he  gave  a  receipt,  but  denies  that 
its  import  was  such  as  the  complainant  alledges ;  thus  throw- 
ing upon  the  latter  the  onus  of  sustaining  the  allegation  of 
his  bill. 

Where  relief  is  sought  in  the  cases  of  supposed  lost  instru- 
ments, it  is  saidj  that  as  a  guard  upon  the  preliminary  exer- 
cise of  jurisdiction,  an  affidavit  of  the  loss  of  the  instrument, 
and  that  it  is  not  in  the  posssession  oi-  power  of  the  plaintiff, 
is  indispensable  to  sustain  the  bill.  But  to  maintain  the  suit 
it  is  necessary,  if  the  loss  Is  not  admitted  by  the  answer  .of 
the  defendant,  that  it  should  be  established  at  the  hearing  of 
the  cauge,  by  competent  and  satisfactory  proof.  [1  Story's 
Eq;  §88.]  Here  the  defendant  has  not  only  denied,  upon 
information  and  belief,  that  the  receipt  which  he  executed 
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was  lost,  but  has  proved  that  the  complainant  -  repeatedly 
spoke  of  it  as  in  his  possession,  years  after  the  alledged  loss. 
To  countervail, the  effect  of  the  answer  and  this  proof,  the 
complainant  addiiced  no  other  evidence  than  his  preliminary 
affidavit,  which  the  authority  cited,  shows,  was  inadmissible 
at  the  hearing. 

Again:  the  testimony  in  the  cause  falls  far  short  of  estab- 
lishing that  the  slaves  were  delivered  as  a  loan,  or  that  the 
complainant  retained  his  right  to  them,  or  that  the  defend- 
ant stipulated  for  their  redelivery  on  demand,  or  upon  a  con- 
tingency or  otherwise.  The  extracts  relied  on  from  the  de- 
fendant's letters  do  not  contain  an  admission  or  acknowledg-, 
ment,  direct  or  indirect,  that  the  slaves  were  the  property  of 
the  complainant.  These,  as  well  as  all  the  testimony  are  al- 
together consistent  with  an  absolute  property  in  the  defend- 
ant. This  being  the  case,  it  is  clear  that  the  complainant  is 
not  entitled  to  the  relief  which  he  seeks. 

The  defendant  has  not  only  denied  by  his  answer  every 
thing  of  which  the  complainant's  right  to  recover  may  be  pre- 
dicated, but  he  has  shown  by  the  complainant's  letters,  and 
the  testimony  of  several  witnesses,  repeated  admissions  that 
the  slaves  were  his  property — had  been  given  to  him  by  the 
complainant.  It  is  unnecessary  to  consider  more  particularly 
the  evidence  on  either  side ;  for  it  is  so  explicit  and  uncon- 
tradictory  in  its  essential  points  as  not  to  require  argument 
to  illustrate  it. 

There  is  certainly  nothing  in  the  record  from  which  it 
may  be  assumed,  that  the  defendant's  wife,  during  life,  or 
the  offspring  of  the  marriage  since  her  death,  had  a  separate 
or  exclusive  interest  in  the  slaves.  If  such  a  hypothesis  be 
well  founded,  it  may  be  quite  enough  to  say  that  the  bill  was 
not  framed  with  a  view  to  secure  the  supposed  interest  of 
any  one  else  than  the  complainant  himself,  and  the  dis- 
missal of  the  bill  cannot  prejudice  the  rights  of  third  per- 
sons. 

We  are  relieved  by  the  view  taken,  from  the  consideration 

of  the  question,  whether,  if  the  transaction  brought  before 

us  was  a  loan,  it  would  not,  at  this  distant  day,  be  presumed 

from  complainant's  acquiesence  in  the  defendant's  possession, 

64  • 


6m       ALABAMA.^     '     

Armstfong  v.  Dargan  and  Maya. 

that  he  bad  abandoned  his  right  to  the  slaves,  and  thus  made 
it  a  gift.  It  is  profitless  to  examine  the  objections  to  the 
equity  of  the  bill,  or  any  other  point  raised  at  the  argument. 
We  have  but  to  add,  that  Ihe  decree  is  affirmed. 


..    '-      ARMSTRONG  v.  DARGAN  &  MAYS. 

].  Inproceeding  against  a  garnishee  after  the  rendition  of  a  judgment  mn, 
two  returns  of  non  est  to  succeeding  writs  of  scL  fa.  will  sustain  a  final 
judgment  against  him.  j 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery. 

Armstrong  was  summoned  by  garnishee  process  as  the 
debtor  of  one  Abercrombie,  against  whom  Dargan  &  Mays, 
for  the  use  of  one  Earle,  had  recovered  a  judgment,  and  fail- 
ing to  appear  and  answer  in  accordance  with  the  summons,  a 
judgment  ni  si  was  rendered  against  him  for  thei^ount  of 
the  judgment  debt.  Afterwards,  two  writs  of  $i^  fa.  were 
issued,  the  one  eifter  the  other,  returnable  to  succeeding 
terms,  and  both  being  returned  non  est,  judgment  final  was 
rendered. 

This  is  assigned  as  error. 

Elmore,  for  the  plaintifi"  in  error,  insisted — 1.  That  the 
istatute  contemplates  a  personal  service  of  the  sci.  fa.  and 
must  be  pursued.  By  the  common  law  no  sci.  fa.  was  al- 
lowed in  personal  actions,  (6  Bacon  Ab-  Sci.  Fa.  c.  104,)  and 
the  form  of  a  writ  being  given  by  statute,  the  party  cannot 
depart  from  it,  although  another  remedy  may  be  allowed  than 
by  the  statute.  [19  Viner's  Ab.  503,  <§.  4;  lb.  512,  note  to 
"^  12,  13.]    So,  likewiscj  if  new  powers  are  conferred  on  a 
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court,  and  a  course  of  proceeding  prescribed,  that  must  be 
pursued.     .^  ■..■.■  .     >.  .  .t..^iif.' 

Mays,  contra,  insisted  a  sc«.  fa.  could  be  executed  without 
personal  service,  and  the  statute  using  this  term  is  not  to  be 
construed  differently  frojn  any  other  giving  a  sci.  fa.  In 
general,  two  nihils  upon  sci.  fa.  are  equivalent  to  personal 
service.  [Elliot  v.  Mayfield,  3  Ala.  Rep.  323 ;  6  Comyn's 
Digest,  460,  520;  Tidd's  Pract.  1039;  1  Cowen,  70;  Kearns 
v.  The  State,  3  Blackf.  334;  Cox  v.  McFenor,  Breese,  10; 
2  Wharton,  9.] 

GOLDTHWAITE,  J. — Our  statute  prescribing  the  course 
of  proceeding  against  garnishees,  directs  that  conditional 
judgments  shall  be  rendered  when  they  fail  to  appear,  "  upon 
which  a  scire  facias  shall  issue  against  the  garnishee  return- 
able to  the  next  term  of  the  court,  to  show  cause  why  final 
judgment  should  not  be  jendered  against  him,  and  upon  such 
sd.  fa.  being  duly  executed  and  returned,  if  the  garnishee 
shall  fail  to  appear  according  to  the  mandate  thereof,  and  dis- 
cover, ^.  the  court  shall  confirm  such  judgment,"  &;c.  [Dig. 
59,  "§>  20.]  The  questionis,  whether  the  execution  of  the 
sci.  fa.  here  spoken  of  is  a  personal  service  on  the  garnishee, 
or  whether  it  refers  to  the  ordinary  course  of  proceeding  by 
that  writ.  Although  the  statute  is  not  entirely  clear,  we 
think  it  must  be  intended  to  refer  to  the  general  course  of 
practice  peculiar  to  this  writ,  as  otherwise  we  must  presume 
the  framer  of  the  enactment  ignorant  of  the  rule  which  de- 
clares that  two  returns  of  nihil  or  non  est  is  equivalent  to  ex- 
ecution of  the  process.  "There  is  strong  reason  to  put  this 
construction  on  the  statute,  as  a  subsequent  enactment,  pro- 
viding for  proceedings  against  a  transferee  of  the  debt  owing 
by  the  garnishee,  directs  expressly  that  two  notices  returned 
not  found  shall  in  that  case  authorize  the  court  to  proceed. 
[Digest,  63,  «^  41.] 

The  general  course  of  practice  in  writs  of  sci.  Ja.  allowing  . 
two  returns  of  nihil  as  equivalent  to  personal  service,  is  re- 
cognized and  admitted  by  all  the  cases,  its  origin  is  nowhere 


608  ALABAMA. 


Colling  &  Co.  V.  Hyslop  &  Son. 


very  distinctly  traced,  though  all  the  cases  on  the  writ  are 
collected  by  Mr.  Williams  in  his  notes  to  Underhill  v.  Dever-  - 
eiix,  2  Saund.  67.  This  learned  commentator  admits  that 
by  force  of  this  rule  the  intent  of  the  law  to  give  notice  is 
wholly  defeated,  as  the  defendant  may  be  summoned  or  not 
as  the  plaintiff  pleases.  [lb.  72,]  The  mischiefs  of  the  rule, 
however,  are  prevented  or  obviated  by  resort  to  audita  quer- 
ela, whether  the  defendant  had  a  release  acquittance  or  other 
matter  which  he  might  have  pleaded  to  the  sci.  fa.;  but  he 
could  not  be  relieved  by  writ  of  error.  [lb.  Note  w.jj  It  is 
also  said  the  court  will  interpose  in  a  summary  way  when  the 
application  is  secret,  and  the  fact  on  which  relief  is  sought  is 
not  disputed.  [lb.;  see  also  Mitford  v.  Gardwell,  2  Strange, 
1198.]  Whether  these  modifications  of  the  rule  as  stated 
have  any  application  to  the  case  of  a  garnishee  who  has  once 
had  the  opportunity  to  answer,  but  has  failed  to  do  so,  it  is 
not  our  business  now  tfi  inquire.  .    . 

What  we  have  said  .is  sufficient  to  show  the  judgment  is 
free  from  error. 

It  is  scarcely  necessary  to  add,  that  the  statute  construed 
by  us  in  Hayter  v.  The  State,  7  Porter,  156,  is  quite  different 
from  that  we  have  just  considered,  and  the  decision  there 
turned  on  the  ground  that  personal  service  was  expressly  pro- 
vided for. 

» 

Judgment  affirmed. 


COLLINS  &  Co.  V.  HYSLOP  &  SON. 

1.  It  is  sufficient  if  the  memorandum  of  the  style  of  the  cause,  made  by  the 
clerk,  indicate  with  reasonable  certainty  to  what  suit  it  relates.  The  des- 
cription of  it  by  the  firm  name  is  sufficient,  and  the  judgment  in  favor  of 
the  plaintiff  against  the  defendant,s  is  sufficient,  as  the  pleadings  show 
who  they  are. 
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Collins  &  Co.  V.  Hyslop  &  Son. 
•  Error  to  the  Circuit  Court  of  St.  Clair. 

Motion  for  judgmant  nunc  pro  tunc.  From  the  record  it 
appears,  that  on  the  13th  March,  1839,  a  writ  issued  to  take 
the  bodies  of  Jesse  A.  Collins,  and  John  Collins,  merchants 
and  partners,  using  the  style  J.  A.  Collins  &  Co.,  to  answer 
Robert  Hyslop,  and  William  Irving  Hyslop,  merchants  and 
partners,  using  the  name  and  style  of  Robert  Hyslop  &  Son, 
in  a  plea  of  trespass  on  the  case,  &c.  Indorsed  on  the  writ 
is  an  acknowledgment  by  both  defendants,  of  service  of  the 
writ. 

The  declaration  filed  at  the  return  term,  pursues  the  writ 
in  the  description  of  the  parties,  and  counts  on  a  promissory 
note,  to  which  the  defendant  appeared  and  pleaded,  after 
which  there  appears  in  the  record  the  following  entry  of  judg- 
ment : 

Robert  Hyslop  &  Son,    ^     This  day"  came  the  plaintiffs  by 
vs.  ^  their  counsel,  and  the  defendants 

Jesse  A.  Collins  &.  Co.  ^in  their  own  proper  person,  and 
the  said  defendants  in  open  court  came  forward,  and  confess- 
es judgment  in  favor  of  the  plaintiffs,  in  the  sum  of  seventeen 
hundred  and  seventeen  dollars  and  fifty-six  cents,  due  by 
promissory  note.  It  is  therefore  considered  by  the  court, 
that  the  said  plaintiffs  recover  of  the  said  defendants  the  said 
sum  of,  (fee.  &c. 

At  the  March  term,  1846,  on  motion  of  the  plaintiffs,  the 
judgment  was  amended,  so  as  to  make  it  read,  the  said  Ro- 
bert Hyslop  and  the  said  William  Irving  Hyslop,  merchants, 
&c.  [recover  of  the  said  Jesse  A.  Collins,  and  the  said  John 
Collins,  merchants  and  partners  as  aforesaid,  the  said  sum, 
&c.  &c. 

The  amendment  of  the  judgment  is.  the  matter  now  as- 
signed as  error. 

W.  P.  Chilton,  for  plaintiff  in  error. 

1.  The  court  had  no  power  to  enter  judgment  nunc  pro 
tunc,  after  the  lapse  of  six  years.  .  The  statute  limits  its  pow- 
er to  three.     [Clay's  Dig.  322,  <^  .55.] 
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2.  As  the  statute  by  its  express  terms  gives  no  power  to 
make  amendments  after  three  years  in  judgments,  does  the 
court  possess  the  power  by  the  common  law  ?  I  contend  it 
does  not,  and  the  authorities  are  clear  to  this  point.  [Viner's 
Abr.  289,  Amendment,  A.;  1  Bacon's  Abr.  Jeofails  and  A- 
mendment,  A.;  1  Salk.  46  ;  Same,  51;  8Rep.  156,  b;  157,  a; 
Sale  V.  Crompton,  1  Wilson,  61 ;  1  Comyn,  603 ;  Bingham 
on  judgments,  72;  13  Law  Lib.  30.]  The  case  of  Wilkin- 
son V.  Goldtwaite,  1  S.  4*  P.  159,  and  Mays  et  al.  v.  Hassel, 
4  Stew.  4*  Por.  222,  mistake  the  law  on  this  point.  True, 
the  court  in  a  subsequent  case,  (Brown  v.  Bartlett,  2  Ala.  R. 
29,)  refer  to  the  first  case  as  approving  it,  yet  the  point  did 
not  arise  in  that  cause,  and  in  the  case  of  Armstrong  v.  Ro- 
bertson 4*  Barnwell,  2  Ala.  Rep.  164,  168,  the  court  admit 
the  doctrine  for  which  I  contend,  and  deduce  their  authority 
to  make  such  amendments  alone  from  the  statutes  of  1807, 
1824.  The  common  law  only  allowing  amendments  during 
the  term,  and  our  statutes  extending  the  time  to  three  years 
after  final  judgment,  and  there  being  no  law  or  warrant  for 
amending  after  three  years,  the  judgment  should  be  vacated. 

3.  But  if  I  am  not  sustained  in  this  view  of  the  case,  there 
is  another  ground  on  which  I  rely  with  confidence.  The 
judgment  entered  in  March,  1840,  is  by  confession,  in  favor 
of  Robert  Hyslop  &  Son  v.  Jesse  A.  Collins  &  Co.  It  recites 
that  the  defendants  came  in  their  own  proper  persons,  before 
the  court,  and  confesses  judgment  in  favor  of  the  plaintiffs, 
in  the  sum  of  $1,717  56,  due  by  promissory  note,  S^c.  Now 
who  came  before  the  court  ?  John  Collins  ?  The  record  no 
where  says  so.  The  judgment  depends  upon  the  confession, 
and  not  upon  the  papers.     [Caller  V.  Denson,  Minor,  19.] 

S.  F.  Rice,  for  defendants  in  error. 

1.  "  Every  court  must  have  the  power  to  correct  its  own 
entries,  so  as  to  make  them  speak  the  truth  of  the  case,  even 
after  the  adjournment  of  the  court,  on  sufficient  evidence  that 
an  error  of  fact  has  been  committed."  [(%ffey,  use,  &c.  v. 
Wilson  &  Gunter,  2  Ala.  Rep.  701 ;  Scales  v.  Swan,  9  Port. 
Hep.  163;  Srnith  v.  Redus<fc  wife,  9  Ala.  Rep.  99.] 

2.  The  lapse  of  less  than  ten  years,  will  not  prevent  the 
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court  from  the  exercise  of  its  power  to  make  amendments  of 
its  entries.  And  it  is  doubtful  whether  even  the  lapse  often 
years  will  bar  the  exercise  of  such  power,  if  the  presumption 
of  payment  was  repelled.  [Wilkeison  v  Goldthwaite,  1  S. 
&  P.  159.] 

3.  It  is  no  objection  to  the  amended  judgment,  that  no 
execution^had  issued  within  a  year  and  a  day  on  the  original 
judgment ;  nor  is  it  matter  of  qbjection,  that  no  notice  is 
given  to  the  opposite  party.  [Allen  &.  Dean  v.  Bradford  & 
Shotwell,  3  Ala.  R.  281,  and  cases  cited.] 

ORMOND,  J. — We  are  strongly  inclined  to  the  opinion 
that  this  judgment  did  not  require  amendment,  and  that  the 
terms  plaintiffs,  and  defendants,  referred  to  the  previous  pro- 
ceedings in  the  cause,  the  writ  and  declaration,  and  thereby 
became  sufficiently  certain  to  authorize  an  execution  to  is- 
sue thereon,  in  the  name  of,  and  against  those  indicated  in 
the  pleadings,  as  the  plaintiffs  and  defendants.  [The  State 
Bank  v.  Smith,  6  Ala.  R.  26.]  It  is  no  objection  whatever, 
that  the  names  of  the  parties  are  not  set  out  at  full  length  in 
the  memorandum  of  the  style  of  the  cause,  made  by  the 
clerk.  It  is  sufficient  if  it  indicates  with  reasonable  certain- 
ty to  what  suit  it  relates,  and  in  our  opinion,  such  is  the  fact 
here,  the  description  of  the  parties  being  by  their  firm  name, 
or  partnership  designation. 

But  if  this  were  not  so,  it  cannot  be  doubted,  that  the  writ 
and  declaration,  were  sufficient  to  enable  the  court  to  amend 
the  judgment  by  inserting,  if  necessary,  the  names  of  the 
plaintiffs  and  defendants  at  length.  The  cases  referFed  to 
by  the  counsel  for  the  defendant  in  error,  are  fully  in  point, 
and  sustain  the  judgment  of  the  court; 

Judgment  affirmed. 
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TAYLOR  V.  PAULLIN. 

1.  Where  the  testimony  of  a  witness  will  have  the  effect  to  satisfy  a  judg- 
ment recovered  against  him  by  the  plaintiff  and  defendant  join/ft/,  by  mak- 
ing both  of  them  liable  for  the  payment  of  an  account  which  he  haa  a- 
gainst  the  plninXxS  individually,  he  is  an  interested  witness,  and  his  testi- 
mony should  be  excluded  if  objected  to. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  in  Barbour 
county. 

The  bill  was  filed  by  the  defendant  in  error,  alledging  that 
the  plaintiff  and  defendant  had  been  partners  in  keeping  a 
house  of  entertainment,  in  Eufaula,  that  the  partnership  had 
been  dissolved,  and  praying  that  an  account.be  taken  of  the 
transactions  of  the  concern,  &c.  Upon  the  hearing,  it  was 
ordered  and  adjudged  that  the  master  take  an  account,  that 
he  examine  the  parties  on  oath,  and  receive  such  other  and 
legal  proofs  as  may  be  offered,  <fcc.;  and  that  in  taking  such 
account,  he  make  edl  proper  and  just  allowances,  &c. 

From  the  report  of  the  master,  it  appears  that  the  items  of 
account  litigated  before  him,  were,  an  account  due  the  firm 
by  the  defendant,  of  $30,  for  the  clothing  of  three  negroes, 
and  an  account  of  $125  63,  due  the  firm  by  the  complainant. 
In  respect  to  this  latter  item,  it  appeared  to  be  an  account 
against  Edmund  Sheppard,  which  Sheppard,  being  examined, 
stated  he  was  unwilling  to  pay,  because  he  had  a  medical 
account  against  the  complainant,  and  an  cigreement  had  been 
made  between  himself  and  the  parties  to  this  suit,  that  the  com- 
plainant should  assume  its  payment.  Prior  to  that  agreement 
the  witness  had  been  sued  on  the  account,  and  a  judgment  re- 
coved  against  him — no  execution  has  issued  on  that  judgment 
nor  has  the  witness  any  property  from  which  it  can  be  satis- 
fied.    Complainant  objected  before  the  master,  that  Shep- 
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pard  was  interested  to  fix  a  liability  upon  him,  and  moved 
to  exclude  his  testimony ;  but  the  objection  was  overruled. 

Upon  an  exception  to  the  report,  the  chancellor  was  of 
opinion  that  Sheppard  was  an  inte.rested  witness — that  his 
testimony  tended  to  establish  -his  account  as  a  set  off  against 
the  debt  which  he  owed  the  firm  ;  and  consequently  sustain- 
ed the  exception — ordering  the  account  to  be  retaken.  j^The 
master  again  reported  according  to  the  directions  of  the  chan- 
cellor, and  his  report  was  confirmed. 

J.  E.  Belser  and  J.  Buford,  for  the  plaintiff  in  .erroj.  in- 
sisted, that  Sheppard  was  neither  a  party  or  privy  to  the  re- 
cord, and  had  no  such  direct  interest  in  the  result  as  required 
the  exclusion  of  his  testimony.  [1  Greenl.  on  Ev.  590;  1 
Porter's  Rep.  313  ;  7  Id.  466  ;  9  Id.  412^-  9  Ala.  R.  803.] 

]Vo  counsel  appeared  for  the  defendant.  .       ,  ^ 

COLLIER,  C.  J. — The  only  question  in  this  case  is,  was 
Sheppard  a  competent  witness  to  establish  the^fact  to  which 
he  was  examined  before  the  master.  If  we  were  authorized 
to  infer  from  the  report,  that  he  was  examined  for  the  pur- 
pose of  proving  the  justness  of  his  account,  and  the  amount 
of  it,  we  should  be  inclined  to  think  that  he  was  an  incom- 
petent witness  to  establish  these  facts.  But  after  the  .most 
careful  consideration,  we  are  constrained  to  conclude  that 
there  was  no  controversy  upon  these  points,  or  that  the  ac- 
count was  proved  by  testimony  to  which  no  exception  was 
taken. 

Looking  then  to  the  report,  and  the  opinion  of  the  chan- 
cellor, as  the  only  sources  to  which  we  are  permitted  to  refer 
for  information,  we  understand  the  testimony  of  the  witness 
tended  merely  to  show  that  the  complainant  agreed  to  as- 
sume the  payment  of  the  judgment  which  the  firm  had  re- 
covered against  him,  and  that  the  account  which  he  had  a- 
gainst  the  complainant  should  be  received  in  satisfaction. 
The  witness  affirms  that  both  the  parties  assented  to  the  ar- 
rangement, and  it  would*  seem  that  the  defendant  is  still  wil- 
ling to  abide,  by  it.  In  this  posture  of  the  case,  can  it  be 
65 
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assumed  that  the  witness  had  such  ati  interest  as  rendered 
him  incompetent? 

A  joint  judgment  in  favor  of  the  complainant  and  defend- 
ant was  recovered  against  the  witness,  wliile  the  com- 
plainant was  individually  indebted  to  the  witness  in  an 
open  account.  The  judgment  may  be  enforced  by  execu- 
tion, but  the  account,  if  not  voluntarily  paid,  can  only  be 
collected  under  a  judgment  yet  to  he  recovered.  If  the  tes- 
timony of  the  witness  establishes  the  agreement  in  respect 
to  which  he  testifies,  then  his  .account  will  be  discharged  ^ 
not  with  money,  it  is  true,  but  *by  satisfying  the  judgment  a- 
gainst  him.  Thus  fixing  by  his  testimony  a  liability  to  pay  his 
account,  upon  two  instead  of  one,  and  at  the  same  time  re- 
ceiving payment  fjom  them,  or  rather  efiecting  a  set  off 
which  coul(l  not  be  otherwise  made.  It  is  clear  that  the 
witness  has  such  an  interest  as  renders  him  incompetent  to 
prove  the  agreement.  We  lay  out  of  view  the  present  in- 
solvency of  the  witness,  and  the  record  imparts  no  informa- 
tion in  respect  to  the  situation  of  the  complainant ;  for  what- 
ever may  be  the  condition  of  the  respective  parties,  it  can 
have  no  influence  upon  the  question  of  competency — at  most 
It  would  go  to  the  credibility  of  the  witness,  if  he  was  com- 
petent. Our  conclusion  is,  that  the  chancellor  did  not  err 
in  the  rejection  of  the  testimony  ^  and  his  decree  is  therefoxe 
affirmed. 


GARY  V.  CfOLGIN. 

1^  Where  a  deed  of  trust  was  made  by  a  debtor  to  a  trustee  to  secure  a  cred- 

iter  and  sureties,  the  declaration  by  one  of  the  sureties  that  the  grantor 

.  made  the  deed  to  prevent  his  being  compelled  to  pay  a  security  debt,  is 

not  sufficient  to  enable  a  sheriff  seizing  the  property,  after  its  sale  by  the 

trustee  to  that  surety,  and  a  conveyance  by  him  to  another  in  trust  for  his 
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creditors,  to  raise  the  question  thai  the  first  deed  is  fraudulent  as  to  the 
creditors  of  the  grantor,  in  the  absence  of  any  other  proof  of  fraud. 
2.  Where  property  is  conveyed  by  deed  of  trust  and  sold  by  the  trustee. in  a 
different  manner  than  directed  by  the  deed,  a  stranger  to  the  deed  cannot 
dispute  the  regularity  of  the  sale,  although  the  purchaser  is  guilty  of 
fraudulent  acts  in  connection  with  it,  and  has  made  no  payment  of  the 
purchase  money. 

Writ  of  Error  to  the  Circuit  Court  of  Surtiter. 

'    Trespass  by  Colgiu  aa;ainst  Gary  for  taking  and  convert- 
ing several  slaves. 

At  the  trial  of  this  cause  in  the  county  court,  (it  being  there 
brought,)  the  plaintiff  made  title  to  the  slaves  in  controversy 
under  a  deed  in  trust  executed  by  Edward  B.  Colgin  to  the 
plaintiff,  for  the  benefit  of  certain  creditors  therein  named. 
The  defendant  endeavored  to  justify  under  a  ji,  fa.  in  favor 
of  Kissam  Si''Co.  v.  Allen  P.  Binns.  It  was  proved  the 
slaves  had  been  the  property  of  Binns  at  a  time  previous  to 
the  rendition  of  the  judgment  of  Kissam  &  Co.  Binns  made 
a  deed  of  trust  of  all  his  property  in  trust  to  secure  Edward 
B.  Colgin  and  Charles  H.  Binns,  who  were  bound  as  sureties 
for  him.  This  deed  stipulated  that  Binns  should  remain  in 
possession  "until  it  became  necessary  for  the  trustee  to  take 
possession  to  close  the  trust.  It  was  proved  that  the  trustee 
in  that  deed  went  to  the  residence  of  Binns  and  exposed  the 
property  to  public  sale.  Edward  B.  Colgin  became  the  pur- 
chaser of  the  slaves  in  controversy,  as  well  as  of  a  number  of 
others,  by  bidding  them  off.  There  was  testimony  conducing 
to  show  that  Edward  B.  Colgin  failed  entirely  to  comply 
with  the  terms  of  the  sale,  and  that  no  cpnveyance  of  the 
slaves  was  made  by  the  trustee  to  him,  and  that  they  re- 
mained at  the  same  place  after  the  sale  that  they  were  at  be- 
fore it  took  place.  They  also  remained  at  the  same  place  up 
to.  the  time  of  the  seizure  by  the ,  defendant  as  sheriff,  but 
they  were  proved  to  be  Edward  B.  Colgin's  property  after 
the  sale,  and  acts  of  ownership  by  him  were  proved.  There 
was  evidence  conducing  to  show  that  Edward  B.  Colgin,  on 
the  day  of  the  sale,  prevented  or  persuaded  persons  not  to 
.  bid,  and  said  after  he  purchased  or  bid  them  off  that  the  pro- 
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perty  of  Binns  would  be  able  to  pay  all  his  own  individual 
debts,  and  that  the  deed  of  trust  was  made  for  the  purpose  of 
preventing  him  from  having  to  pay  debts  on  which  he  was 
boiind  as  surety  for  one  Freeman. 

The  defendant's  counsel  asked  the  court  to  charge  the  ju- 
ry, that  if  they  believed  the  deed  of  trust  made  by  Binns  was 
made  to  delay  or  hinder  creditors,  it  was  void.  The  court 
said  it  felt  some  difficulty  in  giving  the  tru^  rule.  That  a 
debtor  had  a  right  to  prefer  creditors,  and  he  thereby  fre- 
quently not  only  hindered,  but  entirely  defeated  those  not 
preferred ;  and  if  the  jury  believed  the  debts  preferred  were 
just  debts,  and  the  deed  was  made  to  secure  them,  the  deed 
was  not  void,  although  the  grantor  was  induced  to  make  it 
to  prevent  the  recovery  of  the  money  due  by  him  as  surety 
for  Freeman  out  of  the  eflfects  of  the  grantor,  unless"  such 
was  the  leading  intention  of  the  grantor.  . 

It  was  further  in  evidence,  that  Edward  B.  Colgin  promised 
the  trustee  on  the  day  of  sale  to  procure  the  obligations  or 
debts  of  Binns  secured  in  the  trust  deed  on  some  short  time, 
and  that  he  failed  to  comply  with  this  promise.  The  court 
was  requested  to  charge  the  jury,  that  if  by  the  terms  of  the 
trust  the  trustiee  was  requested  to  sell  for  cash  and  he  de- 
parted from  those  terms,  the  purchaser  obtained  no  title. 

Also  that  if  Edward  B.  Colgin  merely  bid  off  the  property, 
but  paid  nothing  for  it,  and  deceived  the  trustee,  and  the  trus- 
tee made  him  no  title  and  gave  no  receipt  for  the  purchase 
money,  that  the  title  remained  the  same  as  before  said  sale, 
and  that  Edward  B.  Colgin  acquired  no  title  by  the  sale. 

These  charges' were  refused,  and  the  jury  was  instructed 
thtt  they  could  not  inquire  into  or  take  advantage  of 
those  irregularities  if  they  existed,  but  only  the  creditors 
whose  claims  were  secured  by  the  trust. 

The  defendant  excepted,  as  well  to  the  charges  given  as 
to  the  refusals  to  charge  as  requested,  and  the  several  rulings 
of  the  court  were  assigned  as  error  in  the  circuit  court,  to 
which  the  cause  was  removed  by  writ  of  error.  That  court 
reversed  the  judgment,  and  the  plaintiff  now  assigns  this  re- 
versal as  error. 

S.  W.  Inge,  for  the  plaintiff  in  error,  made  these  points :    . 
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1.  The  charges  requested  are  entirely  abstract,  as  there 
was  nothing  to  show  either  tl^g.t  the  deed  from  Binns  was 
fraudulent,  or  that  the  defendant  stood  in  the  position  to 
raise  the  question.  All  that  is  shown  is,  that  Binns  preferred 
certain  creditors,  and  this  he  had  the  right  to  do.  [Stover  v. 
Herrington,  7  Ala.  Rep.  193;  Borland  v.  Mayo,  8  lb.  118.] 

2.  But  even  if  the  deed  was  fraudulently  made  by  Binns, 
the  plaintiff  is  a  bona  fide  purchaser  without  notice  of  the 
fraud  or  connection  with  it.  [Cummings  v.  McCullough,  5 
Ala.  Rep.  338;  Mallory  v.  Stodder,  6  lb.  801;  Horton  v. 
Smith,  8  lb.  73.] 

3.  The  supposed  irregularities  in  the  sale  by  the  trustee 
are  matters  between  the  trustee  and  cestui  que  trust,  and  no 
question  of  the  kind  can  be  raised  by  a  stranger.  [Broi^rri  v. 
Lipscomb,  9  Porter,  472.]  Even  if  the  sale  by  the  trustee 
was  fraudulent,  those  only  affected  by  the  fraud  can  com- 
plain. [Bozeman  v.  Draughan,  3  Stewart,  243 ;  Dearman  v. 
Radcliffe,  5  Ala.  195.] 

R.  H.  Smith,  for  the  defendant  in  error,  assigned ; 

1.  That  the  plaintiff  in  the  action  claiming  only  as^  trustee 
of  E.  B.  Colgin,  he  takes  no  other  or  better  title  than  Colgin 
had,  and  does  not  occupy  the  position  of  an  innocent  pur- 
chaser. It  therefore  rests  on  him  to  show  the  fairness  of  the 
deed.     [Smith  v.  Leavitt,  10  Ala.  92.] 

2.  The  admissions  of  Colgin  were  good  evidence  to  charge 
those  claiming  under  him,  as-  they  were  "made  after  his  purr 
chase  and  when  possessed  of  the  property.  [4  Ala.  Rep.  40; 
1  lb.  344.]  The  intention  of  the  parties  in  making  the  deed 
may  be  arrived  at  by  their  subsequent  conduct  or  admissions. 
[10  Ala.  R.  92.] 

3.  The  first  charge  asked  for  is  in  the  lansjuage  of  the 
statute  of  frauds,  and  the  one  given  is  clearly  not  the  law. 

4.  The  defendant,  as  sheriff,  stood  in  the  place  of  the  cre- 
ditor,and  could  not  assert  any  defence  against  the  deed  that 
his  principal  could  not  assert ;  therefore,  on  the  principle  as- 
sumed by  the  court,  the  last  charge  was  wrong. 

GOLDTHWAITE,  J.— 1.  If  the  evidence  before  the  ju- 
ry in  this  ca.se,  was  of  a  nature  proper  to  raise  the  rjuestion. 
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whether  the  deed  made  by  Binns  wasfpr  the  purpose  of  de- 
laying or  liinderiug  creditox^  then  ti  must  be  conceded  the 
defendant  was  entitled  to  the  charge  requested  by  him  on 
the  general  principle,  however  correct  it  would  have  been 
for  the  court  to  explain  the  principle  in  its  application  to  the 
particular  case.  When  however,  the  evidence  set  out  in  the 
biJl  of  exceptions  is  looked  to,  we  think  it  becomes  apparent 
there  was  noqe  to  warrant  the  charge  asked  for.  It  will  be 
remembered  the  plaintiff  claimed  under  a  conveyance  from 
Colgin,  who  was  the  purchaser  under  a  trust  deed  executed 
by  Bimis,  as  whose  property  the  slaves  were  seized  and  sold. 
Now  it  is  quite  clear,  the  defendant  may  be  allowed  to  justi- 
fy his  seizure,  by  showing  that  all  these  conveyances  are  in- 
valid, by  reason  pf  fraud,  as  in  that  event  no  title  would  pass 
and  the  slaves  remain  the  property  of  Binns,  as  which  the  de- 
fendant seized  it.  But  it  is  equally  clear,  that  if  the  slaves 
were  conveyed  to  Inge,  as  the  trustee  to  secure  creditors,  or 
sureties,  botiajide,  and  for  a  valid  consideration,  before  the 
lien  of  the  execution  attached,  which  the  sheriff  held  at  the 
time  of  seizure,  there  was  no  title  in  Binns  which  would  jus- 
tify a  taking.  The  object  of  the  defendant  in  asking  the 
first  charge,  was  to  support  the  charge  that  all  the  conveyan- 
ces were  parts  of  a  fraudulent  and  therefore  inoperative  con- 
trivance. The  evidence  as  set  out  must  be  presumed  to 
show  that  the  deed  was  bn  a  valid  consideration,  or  in  other 
words,  that  debts  were  due  to  some  preferred  creditor,  to 
whom  the  other  Binns  and  Colgin  were  the  grantor's  sure- 
ties. It  is  not  denied  that  a  debtor  may  lawfully  prefer  one 
creditor  to' another,  (Stover  v.  Herrington,  7  Ala.  Rep.  193,) 
but  the  defence  insists  that  the  admission  of  Colgin,  one  of 
the  beneficiaries  in  the  deed,  that  it  was  made  to  prevent  the 
property  of  the  grantor  from  being  sold  to  pay  a  debt  for 
which  he  was  surety  for  another,  is  evidence  to  warrant  the 
jury  in  declaring  the  deed  void.  In  our  judgment,  this  ad- 
mission, although  it  might  be  proper  evidence  to  go  to"  the 
jury,  was  not  sufficient  by  itself  to  invalidate  the  deed,  be- 
cause, if  the  utmost  effect  is  given  it  against  the  purchaser, 
it  does  not  connect  itself  with  either  the  preferred  creditor  or 
the  other  security  of  the  grantor — both  of  \Vhom  are  likewise 
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beneficiaries  under  the  deed.  In  Anderson  v.  Hooks,  lO 
Ala.  Rep.  704,  we  held,  that  the  connegtion  of  a  simulated 
creditor  with  one  that  W^  hon'ajidd,  as  the  beneficiaries  in  a 
deed  of  trust,  did  not  aVoid  it,  although  in  that  case  the  in- 
tent of  the  grantor  to  defraud  was  entirely  apparent.  It  will 
be  seen,  this  case  goes  much  beyond  the  one  before  us,  and 
establishes,  that  a  deed  for  the  indemnity  of  sureties  will 
not  be  avoided,  though  the  grantor  and  some  of  the  benefi- 
ciaries concur  in  the  fraudulent  intent.  [See  also,  Bor- 
land V.  Mayo,  8  Alabama  Reports,  104,  <5»  18.]  We  come 
thegrefore  to  'the  conclusion,  that  the  defendant  was  not  war- 
ranted in  asking  the  charge  referred  to,  and  for  this  reason 
there  is  rto  error  in  the  refusal.  The  charge  actually  given  in 
response  to  the  request,  calls  for  no  other  remark,  than  that  if 
conceded  to  be  erroneous,  which,  however,  we  should  very 
much  doubt,  it  could  not  prejudice  the  party. 

•  2.  The  other  charge  grew  out  of  the  refusal  to  charge  as 
requested  on  the  supposed  irregularity  of  the  trustee's  sale, 
and  the  purchasers  conduct  in  relation  to  it.  In  Brown  v. 
Lipscomb,  9Portor,  472,  where  a  sale  by  a  trustee  was  not 
in  conformity  with  the  power,  we  held  this  was  a  matter  that 
could  not  be  investigated  by  a  stranger  to  the  deed.  To  the 
same  effect  is  Foster  v.  Goree,  5  Ala.  Rep.  424.'  It  is  evident 
the  purchaser  under  the  trustee's  sale,  would  not  be  allowed 
to  defeat  an  action  for  the  price  on  the  ground  that  the  power 
had  not  been  complied  with,  nor  would  it  be  any  defence  to 
the  trustee,  in  a  suit  by  the  beneficiaries  of  the  deed,  that  he 
had  parted  with  the  property  without  receiving  pay. '  Nei- 
ther the  defendant  nor  the  creditor  under  whom  he  acted, 
have  any  interest  in  investigating  the  questions  of  regularity, 
for  if  the  sale  was  invalid,  the  purchaser  would  be  a  bailee 
for  the  trustee,  and  as  such  entitled  to  his  action  for  the  un- 
lawful seizure.  [McBride  v.  Thompson,  8  Ala.  Rep.  650.] 
Another  reason  why  a  stranger  should  not  be  permitted  to 
defeat  the  possession  acquired  under  an  irregular,  or  even 
void  sale,  is,  that  the  purchaser  nor  seller  can  dispute  its  va- 
lidity, except  in  a  direct  suit  to  cancel  the  sale,  for  in  no  oth- 
er mode  could  the  parties  be  placed  in  the'  condition  they 
were  at  the  sale.     [Wier  v.  Davis,  4  Ala.  Rep.  442  ;  Oreagh 
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V.  Savage,  9  Ala.  Rep.  ^69;  Costello  «fc  Keho  v.  Thompson, 
lb.  937. 

On  the  whole,  we  are  unable  to  perceive  any  available  er- 
ror in  the  ruling  of  the  county  court ;  its  judgment  is  there- 
fore affirmed,  and  that  of  the  circuit  court  reversed. 

t 
COLLIER,  C.  J. — Edward  B.  Colgin  acquired  no  title  to 

the  property  in  question,  either  as  against  the  trustee,  the 
beneficiaries  in  the  deed,  or  Binns  ;  and  it  was  clearly  com- 
petent for  the  trustee  to  have  exposed  it  to  sale  again,  to  sub- 
serve the  purposes  of  the  trust.  This  is  clear  from  a  njere 
statement  of  the  fact  that  he  did  not  comply  with  the  terms 
on  which  he  was  permitted  to  bid  it  off,  and  has  really  paid 
nothing  for  it.  He  did  not  then  occupy  the  situation  as  it  res- 
pects the.  property  of  one  who  acquires  the  possession  under  a 
purchase  fraudulent  as  to  the  creditors  of  the  vendor.  A  de- 
rivative purchaser  from  such  fraudulent  vendee,  who  becomes 
such  bonafde,  and  for  a  valuable  consideration,  previous  to 
the  attaching  of  the  liens  of  creditors,  obtains  a  paramount 
title.  There  the  first  vendor  might  have  made  a  fair  sale  of 
the  property,  and  one  who  has  acquired  all  his  estate,  though 
by  a  fraudulent  purchase,  stands  in  the  same  predicament 
with  him,  and  may  make  a  similar  disposition  of  it.  Here 
the  trustee  has  no  power  to  compromit  the  interests  of  his 
grantor  or  cestuis  que  trust — he  cannot  give  away  the  pro- 
perty, either  undisguisedly  or  under  the  semblance  of  a  sale, 
for  which  no  equivalent  is, asked  or  received.  The  proof 
negatives  the  idea  that  a  gift  was  intended,  but  shows  that 
E.  B.  C.  failed  to  pay  the  purchase  money.  I  have  said  that 
under  the  circumstances,  this  prevented  him  from  acquiring 
any. title  whatever;  and  having  no  title  himsel/,  he  could 
transmit  none  to  a  third  person. 

We  have  repeiatedly  held,  that  one  who  has  right  to  a 
chattel  seized  under  a.  Jieri  facias,  cannot  interpose  a  claim 
of  property  under  the  statute,  and  prevent  a  sale  by  proving 
that  a  third  person  has  a  title,  which,  if  asserted,  would  de- 
feat the  execution.  The  claimant  himself  must  have  either 
a  general  or  special  property,  which  would  entitle  him  to 
maintain  an  action  at  law.  In  the  jMresent  case,  he  has  shown 
none,  and  it  follows  that  the  third  charge  prayed  should  have 
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been  given.  -I  forbear  to  consider  the  questions  raised  upon 
the  statute  of  frauds,  and  have  only  to  add,  that  I  dissent 
from  the  judgment  just  pronounced. 


PARKER  AND  WIFE  v.  McGAHA,  Adm'r*      ' 

1.  Advances  «nade  to  the/vidow  and  children  by  an  administrator,  cannot  be 
admitted  as  a  credit  to  him  on  the  settlement  of  his  administration  ac« 
counts. 

2.  An  administrator  is  chargeable  with  interest,  from  the  time  money  of  the 
estate  comes  to  his  hands,  unless  he  makes  oath  that  he  has  not  used  the 
funds,  and  if  he  does,  it  may  be  controverted,  and  an  issue  made  up  to  try 

•  the  fact.  , 

Error  to  the  Orphans'  Court  of  Coosa. 

Upon  the  final  settlement  of  the  estate,  the  administrator 
presented  as  a  credit,  a  claim  against  the  estate,  of  $400,  for 
board  and  provisions  furnished  the  widow  and  her  family,  an 
account  for  money  paid  for  pork,  corn  and  bacon,  and  an  ac- 
count for  $35,  articles  purchased  by  the  widow  at  the  sale. 
To  the  allowance  of  these  items  as  a  credit,  the  plaintiffs  in 
error  excepted ;  also  to  the  allowance  of  an  item  of  $18, 
which  is  put  down  in  the  account  as  witness'  ^ees ;  and  fur- 
ther objected  to  the  mode  by  which  the  interest  was  com- 
puted against  him,  the  account  showing  assets  received  by 
him  amounting  to  $739  62,  upon  which^  interest  is  charged 
for  one  year  on  $130,  and  for  three  years  on  $100  33.  The 
court  allowed  these  items  to  be  placed  to  the- credit  of  the 
administrator,  and  computed  the  interest  as  above  stated,  and 
this  is  the  matter  now  assigned  as  error. 

Morris,  for  plaintiff  in  error :  v        . 

66  •    '-. 
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^  1.  The  case  of  Willis,  adm'r,  V.  the  Heirs  of  Willis,  is  relied 
on  to  reverse  this  judgment. 

2.  The  admiaistrator  is  chargeable  with  interest  from  a 
period  allowing  a  reasonable  time  for  the  collection  of  the 
debts  due  his  intestate. 

3.  If  he  has  charges  against  the  distributees  as  guardian, 
he  should  present  them  in  such  character ;  he  cannot  blend 
them  with  the  accounts  settled  as  administrator.  [9  Ala.  R. 
330.] 

F.  W.  BowDON,  contra : 

1.  The  record  is  silent  as  to  the  manner  in  which  defend- 
ant kept  or  used  the  money  of  the  intestate.  If  under  the 
circumstances,  the  defendant  was  liable  for  interest,  it  is  pre- 
sumable the  facts  would  have  been  spread  upon  the  record. 
It  cannot  be  assumed  as  a  legal  conclusion,  that  under  all  cir- 
cumstances an  administrator  is  chargeable  with  interest.  The 
court  will  presume,  in  the  absence  of  any  thing  of  record  to 
the  contrary,  that  the  defendant  made  the  oath  required  by 
law,  or  showed  a  state  of  case  in  which  interest  is  not  charge- 
able.    [Clay's  Dig.  198,  «§>  28;  2  Williams  on  Ex'rs,  1132.] 

2.  An  executor  is  entitled  to  a  reasonable  allowance  for 
costs  and  charges  properly  incurred  in  litigation  pertaining  to 
the  estate  committed  to  him.  [8  Porter,  565 ;  6  Greenl.  48 ; 
6  Hals.  44.] 

ORMOND,  J. — The  allowance  to  the  administrator  of  the 
items  charged  for  board  and  provisions  furnished  the  widow 
and  children,  and  for  money  paid  for  pork,  corn  and  bacon, 
for  the  use  of  the  family  of  the  intestate,  were  wholly  unau- 
thorized upon  this  settlement.  Whatever  claims  the  adminis- 
trator may  have  against  the  widow  and  children,  for  money 
or  other  articles  furnished  them.during  his  administration,  he 
cannot  bring  it  in  as  a  credit  in  his  account  as  administrator. 
Such  a  blending  of  his  accounts  as  administrator,  and  quasi 
guardian,  Would  produce  such  confusion'  as  to  render  it  im- 
possible to  ascertain  the  share  of  the  several  distributees. 
[Willis  V.  Willis,  9  Ala.  330.]  So  also  the  charge  of  $35  for 
articles  purchased  by  the  widow  at  the  sale,  which  so  far 
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from  being  an  item  of  credit,  should  have  been  included  in 
the  items  of  charge  of  the  sale  of  his  intestate's  effects. 

We  cannot  say  from  the  record  whether  the  charge  of  $18 
for  witness  fees  was  correct  or  not.     It  is  obvious  such  a 
charge  might  be  correct,  and  as  it  is  not  shown  to  have  been, 
improperly  allowed,  we  must  presume  in  favor  of  the  correct 
action  of  the  orphans'  court. 

The  mode  by  which  the  interest  was  charged  against  the 
administrator  on  the  amounts  received  is  wholly  unwarrant- 
ed, by  any  thing  appearing  in  the  record.  Our  statute  re- 
quires the  orphans'  court,  in  settling  with  an  administrator, 
to  charge  him  with  interest  from  the  time  the  money  comes 
to  his  hands,  unless  he  expressly  denies  upon  oath  that  he  has 
used  the  funds,  and  when  he  does  so  deny  it,  those  interested 
in  the  estate  may  controvert  the  statement,  and  have  an  issue 
made  up  to  try  the  fact.  [Clay's  Dig.  198,  §  28.]  No  such 
denial  appears  in  this  case,  and  by  reference  to  the  inventory 
it  is  shown,  that  $600  admitted  in  the  account  to  have  been 
received,  was  due  the  1st  January,  1836,  and  yet  upon  a  set- 
tlement made  nearly  ten  years  afterwards,  the  whole  amount 
of  interest  charged  is  $36  10.  The  administrator  will  also 
be  entitled  to  interest  on  all  sums  disbursed  by  him,  see  this 
question  considered  in  Brazeale  v.  Brazeale,  9  Ala.  491. 

The  decree  of  the  orphans'  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


SAWYER'S  ADM'R  v.  PATTERSON.  ^ 

1.  It  is  not  necessary  to  fill  up  a  blank  indorsement  by  inserting  the  plain- 
tifTs  name,  although  the  declaration  describes  him  as  an  indorsee. 

2.  Where  a  note  loses  its  assignable  quality  by  a  judgment  having  been  re- 
covered thereon  against  one  of  the  makers,  in  the  name  of  the  assignee, 
the  insertion  of  the  name  of  another  person  in  the  indorsement  of  the 
payee  which  was  previously  blank,  is  a  nugatory  act,  and  the  name  thus 
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inserted  may  be  atrickeo  out  at  the  trial  of  a  suit  brought  by  the  aeeignee 
against  another  maker. 

3.  A  grcUwitota  indulgence  given  by  the  plaintiff  to  the  principal  after  the 
recovery  of  a  judgment  against  him,  will  not  discharge  the  surety. 

4.  The  «w:t  of  1837,  which  inhibits  the  assignment  of  a  promissory  note  by 
delivery  merely,  so  as  to  permit  tlie  assignee  to  maintain  an  action  therer 
on  as  the  bearer,  cannot  be  extended  by  construction  to  blank  indorse- 
ments, or  to  an  indorsement  which  directs  the  contents  to  be  paid  to  the 
bearer,  without  indicating  him  by  name. 

5.  Under  a  declaration  which  describes  a  note  for  the  payment  of  a  siun  of 
money  at  an  appointed  day,  it  is  not  allowable  to  give  in  evidence,  a  note 
which  conforms  to  the  description  in  the  declaration,  and  contains  the  ad- 
ditional stipulation  to  pay  "  interest  from  the  date." 

6.  Where  the  defendant  objects  set)eraUy,  to  the  admissibility  of  the  note  and 
its  indorsement,  on  which  the  action  is  founded,  if  either  the  note  or  in- 
dorsement are  madmissible,  the  objection  should  not  be  overruled,  be- 
cause no  cause  is  particularized;  but  where  a  gerieral  objection  is  made 
to  written  evidence,  and  the  party  objecting  refuses  to  specify,  or  states 
one  that  is  insufficient,  then  perhaps  at  appellate  tribunal  would  not  re- 
verse the  judgment,  though  a  valid  objection  might  have  been  stated  in 
the  court^below. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega.  • 

This  was  aU  aptioa.  o£  assumpsit  at  the  suit  of  the  defend- 
ant in  error,  as  the  assignee  of  a  promissory  note,  made  by 
the  intestate  and  one  Drury  Sawyer,  (who  is  not  sued,)  on 
the  25th  April,  1838,  for  the  payment  of  the  sum  of  $800  to 
Robert  C.  Wilson  on  the  25th  December,  1838.  The  cause 
was  tried  on  the  pleas  of  non-assumpsit,  payment,  and  set- 
off. Upon  the  trial,  the  plaintiff  excepted  to  the  ruling  of 
the  court,  and  a  bill  of  exceptions  was  sealed  which  presents 
the  following  points:  1.  The  plaintiff  read  to  the  jury  the 
note,  on  which  was  an  indorsement  in  these  words :  "  Pay 
the  bearer,  Joseph  H.  Bradford.  May  24th,  1838.  R.  C. 
Wilson."  To  the  introduction  of  the  note  and  indorsement, 
the  defendant  objected;  the  plaintiff's  attorney  thereupon 
struck  ou*  the  name  of  Bradford,  and  then  proposed  to  read 
the  note  to, the  jury — having  proved  that  he  inserted  it  seve- 
ral years  previously,  for  the  purpose  of  using  the  note  as  ev- 
idence in  a  suit  then  brought  thereon  in  favor  of  Bradford,  as 
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indorsee.     The,defendant  again  objected  severally  to  the  ad- 
mission of  the  verbal  evidence  and  the  note  and  indorsement, 
but  his  objection  was  overruled  and  the  evidence  allowed  to 
go  to  the  jury. 

2.  On  the  part  of  the  defendant  it  was  proved  that  on  the 
15th  July,  ISS-g,  a  judgment  for  $837  33,  with  |6  50  costs, 
was  rendei-ed  on  the  note  declared  on,  in  favor  of  plaintiff 
against  Drury  Sawyer — there  being  an  indorsement  in  blank 
by  R.  C.  Wilson,  the  payee.  A  fi.  fa.  issued  on  that  judg- 
ment the  6th  August,  1839,  and  was  placed  in  the  hands  of 
the  sheriff  of  Talladega.  The  Intestate  was  then  living,  and 
resided  "near  the  defendant  in  the  execution.  A  levy  was 
made  on  a  town  lot  worth  aJj)out  f  190,  and  Sawyer  at  the 
same  time  had,  a  stock  of  dry  goods  and  groceries  in  the 
county  worth  from  $1000  to  $1500;  the  fi.  fa.  mentioned 
was  the  only  one  in  the  sheriff's  hands  against  him.  On  the 
10th  January,  1840,  the  sheriff  made  the  following  return : 
"  This  fi.  fa.  is  delayed  by  the  plaintiff  until  further  orders." 
Shortly  after  the  levy-was  made,  Bradford  informed  the  she- 
riff that  the  defendant  in  execution  had  paid  him  $400  which 
was  to  be  credited  thereon,  and  that  he  had  promised  tl^e  de- 
fendant and  wished  the  sheriff  to  d^lay  or  hold  up  the  ex;ecu- 
tion  until  further  orders,  but  did  not  desire  it  so  indorsed  as 
to  lose  his  lien.  Under  these  instructions  from  Bradford,  the 
sheriff  made  the  return  stated  above,  and  Bradford,  who  had 
the  right  to  control  the  execution,  thus  prevented  the  money 
from  being  made  thereon.  In  addition  to  the  $400,  D.  S. 
paid  B.  $75  on  the  judgment. 

Upon  a  judgment  and  execution  of  a  subsequent  date  in 
favor  of  another  plaintiff,  the  property  of  D.  Sawyer  was  sold 
in  the  spring  of  1840,  in  Talladega,  for  about  $500.  In  the 
early  part  of  1840,  D.  Sawyer  left  this  State  wholly  insol- 
vent, and  has  not  since  returned — the  intestate  was  his  sure- 
ty in  the  note,  and  in  the  latter  part  of  1839  owed  him  some- 
thing, but  how  much,  does  not  appear. 

The  note  in  question  was  indorsed  by  the  payee  to  one 
Yarborough,  in  blank,  and  this  indorsement  was  afterwards 
filled  lip.  Plaintiff  was  the  holder  of  the  note  when  the  suit 
was  brought,  which  resulted  in   a  judgment  against  Drury 
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Sawyer.  '  Previous  to  the  rendition  of  tha^  judgment,  the 
plaintiff  transferred  his  right  to  the  proceeds  of  the  note  to 
one  Brown  and  J.  H.  Bradford. 

The  defendant  prayed  the  court  to  charge  the  jury,  that  if 
they  believed  all  the  evidence  adduced,  they  should  find  for 
the  defendant ;  this  prayer  was  denied,  and  the  jury  instruct- 
ed, that  if  they  believed  all  the  evidence,  the  plaintiff  was 
entitled  to  recover. 

The  defendant  further  prayed  the  court  to  charge,  that  if 
the  note  was  indorsed  specially,  as  had  been  proved,  to  Brad- 
fprd,  and  the  plaintiff  had  no  interest  therein  at  the  com- 
mencement of  this  suit,  then  he  was  not  entitled  to  recover. 
Another  charge 'was  prayed,  in  which  the  defendant  condenses 
all  the  testimony,  except  that  relating  to  the  indorsement, 
and  asks  that  the  jury  may  be  instructed,  if  they  believe  it  all 
to  be- true,  to  find  for  the  .defendant.  Both  these  charges 
were  refused.  A  verdict  was  returned  for  plaintiff,  and  judg- 
ment .was  thereupon  rendered.  • 

S.  F.  Rice,  for  the  plaintiff  in  error,  cited  1  Johns.  Rep. 
143;  1  Ala.  Rep,  468;  4  Id.  571;  6  Id.  461;  Minor's  Rep. 
357;  3  Stewt.  Rep.  271;  2  Port.  Rep.  308 ;  9  Id.  306 ;  Chit, 
on  Bills,  100  to  107;  Story  on  Prom.  Notes,  §  138,  139;  4 
D.  &  E.  Rep.  28;  Doug.  Rep.  611;  7  Mass.  Rep.  480;  5 
Wend.  Rep.  307;  Theob.  on  Prin.  &  S.  143 ;  2  Swanst.  R. 
185 ;  6  Blackf.  Rep.  127. 

W.  P.  Chilton,  for  the  defendant,  cited  1  Marsh.  R.  555 ; 
4  Ala.  Rep.  222-282;  6  Id.  572-532;  8  Id.  628-868-948; 
9  Id.  198-586-847;  2  Port,  Rep.  542 ;  8  Id.  307;  4  Pick.  R. 
307-385;  3  Mass.  Rep.  274;  11  Mass.  Rep.  288;  15  Id. 
436;  1  Ala.  Rep.  468;  2  Bail.  Rep.  617;  8  Ala.  Rep.  589. 

COLLIER,  C.  J.— In  Riggs  v.  Andrews  &  Co.  8  Ala.  R. 
628,  it  was  held  to  be  unnecessary  to  fill  up  a  blank  indorse- 
ment, even  when  the  description  in  the  declaration  is,  that 
the  note  was  indorsed  to  the  plaintiff.  And  in  Pitts  v.  Key- 
ser,  1  Stewt.  Rep.  154,  it  was  decided  that  where  the  plain- 
tiff produces  a  note  payable  to  himself,  he  is  presumed  to  be 
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the  owner  of  it,  though  it  appears  to  have  been  indorsed  by 
him  to  another  person. 

The  cause  in  which  Bradford  recovered  a  judgment 
against  the  intestate,  upon  the  note  on  which  the  present  ac- 
tion is  brought,  was  before  this  court  at  a  previous  term.  [6 
Ala.  Rep.  572.]  We  there  said  "that  after  a  judgment  by- 
Patterson  as  assignee  of  Wilson,  the  payee,  against  D.  Saw- 
yer, the  principal,  the  note  was  assigned  by  Wilson  to  the 
defendant  in  error,  who  again  put  the  note  in  suit  against  the 
plaintiff  in  error,  the  other  party  to  the  note  not  sued  in  the 
first  action.  In  Brown  v.  Foster,  3  Ala.  Rep.  284,  we  held 
that  by  the  judgment  in  favor  of  the  first  assignee,  the  note 
had  lost  its  negotiable  quality,  and  could  not  be  again  trans- 
ferred, so  as  to  enable  the  transferee  to  sue  in  his  own  name." 
And  thereupon  the  court  reversed  the  judgment.  These  ci- 
tations are  (Juite  sufficient  to  show  that  the  note  lost  its  as- 
signable quality  previous  to  the  insertion  of  Bradford's  name 
in  the  indorsement.  Its  insertion  was  a  mere  nugatory  act, 
and  striking  it  out  did  not  in  any  manner  affect  the  validity  of 
the  note,  or  the  liability  of  the  defendants  to  pay  it.  The 
legal  title  to  the  paper  was  in  the  plaintiff,  and  his  striking 
out  the  name  of  Bradford,  the  written  evidence,  when  cou- 
pled with  the  possession,  indicated  his  right  without  inserting 
his  own  name.  This  conclusion  is  the  necessary  result  of 
previous  decisions,  and  requires  no  further  argument  to  sup- 
port it. 

In  Sawyer  v.  Bradford,  supra,  it  was  said,^  that  "the  di- 
rection to  the  sheriff  to  stay  the  execution  was  without  con- 
sideration, and  might  have  been  countermanded  at  any  time. 
It  did  not  therefore  interpose  any  obstacle  to  the  payment  of 
the  debt  by  the  surety,  and  when  he  could  have  proceeded 
against  his  principal."  And  in  Caller  v.  Vivian,  et  al.  8  Ala. 
Rep.  903,  We  held  that  there  was  no  obligation  to  active  dil- 
igence on  the  part  of  a  creditor  in  the  collection  of  his  debt — 
he  may  forbear  the  employment  of  coercive  measures  as  long 
as  he  pleases.  True,  the  discharge  of  a  regular  levy  may  be 
productive  of  injury  to  the  surety,  and  so  in  most  cases 
would  be  the  dismissal  of  a  suit,  or  the  neglect  to  commence 
one,  yet,  unless  the  holder  of  a  security  by  valid  contract 
give  day  to  the  principal,  the  surety  is  not  discharged.     [See 
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also  4  Port.  Rep.  61;  8  Id.  108 ;  8~Ala.  Rep.  759.]  These 
decisions  show,  that  the  mere  gratuitous  indulgence  of  D. 
Sawyer  by  the  plaintiff,  in  directing  the  sheriff  not  to  proceed 
on  his  execution,  did  not  discharge  the  intestate  from  liabil- 
ity on  the  note. 

The  act  of  1837,  (Clay's  Dig.  326.  §  76,)  which  has  been 
cited  for  the  plaintiff  in  error,  has  no  application  to  the  case 
at^r.  That  enactment  provides  that  all  notes,  bonds  or 
billspayable  to  any  person  or  bearer,  or  to  bearer  only,  shall 
be  sued  in  the  name  of  the  person  only,  to  whom  the  same 
may  be  expressly  made  payable,  and  no  one  else  but  the  payee 
or  his  indorsee  or  personal  representative  shall,  maintain  an 
action  thereon.  The' title  of  the  act  perhaps  indicates  its 
purpose,  though  its  scope  and  operation  may  be  still  more 
extensive.  But  it  is  needless  to  say  more  on  this  point,  as  it 
is  most  obvious  from  the  terms  employed,  that"  it  does  not 
extend  to  blank  indorsements,  or  where,  the  indorser  directs 
the  contents  of  assignable  or  negotiable  paper  to  be  paid  to 
the  bearer,  without  indicating  him  by  name. 

'  If  the  note  itself  was  admissible  under  the  declaration, 
what  we  have  said  will  suffice  to  show  that  there  is  no  error 
in  the  charge  given  or  in  those  denied.  The  remaining 
question  then  to  be-  considered  is,  whether  the  variance  of 
the  note  offered  in  evidence  from  that  described  in  the  de- 
claration, is  such  as  required  its  exclusion.  The  declaration 
describes  a  note  for  $800,  dated  the  25th  April,  1838,  and 
payable  on  the  25th  December  next  thereafter,  while  that 
set  out  in  the  bill  of  exceptions  as  having  been  laid  before 
the  jury  is  for  the  same  amount,  dated  and  payable  at  the 
same  time  "with  interest  from  the  date."  This,  in  our 
judgment,  is  a  clear  variance.  The  effect  of  the  note  de- 
clared on,  is  to  draw  interest  after  its  maturity,  if  the  makers 
failed  to  pay  it — but  interest  on  the  note  produced  "will  be 
calculated  not  merely  as  a  consequence  of  default  in  its  pay- 
ment, but  ia  virtue  of  the  express  contract  from  the  day  it 
purports  to  have  been  made. 

It  is  however  insisted  for  the  defendant  in  error,  that  as  it 
does  not  appear  the  variance  was  expressly  pointed  out  in 
the  objection  to  the  admission  of  the  note,  it  should  not  be 
noticed  in  this  court.     The  bill  of  exceptions  distinctly  states 
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that  the  defendant  objected  severally  to  the  admission  of  the 
note  and  indorsement.  If  the  court  did  not  perceive  the  ob- 
jection to  the  note,  or  it  was  not  particularized,  it  should  not 
have  been  overruled  m  limine,  as  it  was  well  taken.  Where 
counsel  make  a  genera,!  objection  to  the  admission  of  written 
evidence,  and  refuse  to  specify  it  when  required  by  the  court, 
or  state  one  that  is  insufficient,  then  perhaps  an  appellate 
court  would  not  give  to  the  party  the  benefit  of  it,  although 
he  might  have  shown  such  a  discrepancy  between  the  proof 
and  allegation  as  should  have  induced  the  court  to  allow  his 
objection. 

For  the  error  in  the  last  point  considered,  the  judghient  is 
reversed'  and  the  cause  remanded. 


ULRICK,  ET  AL.  V.  RAGAN.         ' ,  '"  ^  ' 

■'■■■■/  * 

1.  When  the  declaration  describes  a  writing  as  made  by  the  defendants, 
partners,  under  the  firm,  Sfc.  of  G.  JV*.  U.  fy  Co.  it  is  not  supported  by  pro- 
ducing a  writing  signed  G.  N.  U.  only,  although  the  work  for  which  the 
promise  was  made  is  in  the  same  writing  agreed  to  be  done  for  Dod. 
U.  Sf  Co. 

Writ  of  Error  to  the  Circuit  Court  of  Tajlapoosa.    - 

Assumpsit,  by  Ragan,  against  Ulrick,  Scott,  Hopper,  and 
Reidler,  as  partners,  under  the  firm  of  G.  N.  Ulrick  &  Co. 
One  count  of  the  declaration  sets  out  that  the  defendants  by 
a  certain  contract  in  writing,  agreed  with  the  plaintiff,  that 
if  he  should  execute  certain  work  in  a  certain  rnanner,  they 
would  pay  him  a  certain  price.  Another  count  is  for  work 
and  labor,  &o.  '  .•  ' 

At  the  trial,  the  plaintiff  read  in  evidence  a  writing  in  these, 
words,  to  wit :  ^  ; 

67''       /••'••'•  ^  ^_  '     ■ 
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Know  all  men  by  these  presents,  that  I,  Wm.  P.  Ragan, 
hath  this  day  agreed  to  build  a  cistern  three  hundred  feet  long 
for  Doct.  Ulrick  &  Co.  at  their  mill,  to  convey  the  water  from 
their  dam  to  the  mill  house.  The  cistern  to  be  about  eight 
feet  wide,  six  feet  high,  to  be  planked  as  high  as  necessary, 
and  to  be  done  in  a  workmanlike  manner ;  and  the  above 
company  is  to  furnish  all  the  materials  at  the  place — and  for 
and  in  consideration  of  the  above  work,  the  said  Ulrick  haa 
agreed  to. pay  the  said  Ragan  $222.  This  is  signed  by  G.. 
A.  Ulrick  and  W.  P.  Ragan. 

Oa  this  evidence,  the  defendants  requested  the  court  to 
charge,  that  the  plaintiff  was  not  entitled  to  recover  on  the 
special  count. 

This  was  refused,  and  the  refusal  is  now  assigned  as  error. 

Chilton,  for  the  plaintiff  in  error,  insisted,  the  contract 
was  individual  to  Ulrick,  and  the  firm  not  bound  by  it, 
[Story  on  Prorn.  Notes,  4,  34,  35;  Story  on  Bills,  §  53;  11 
Mass.  29  9  Lazarus  v.  Shearer,  2  Ala.  Rep.  718;  10  Wend. 
271;  Chitty  onBills,22.]' 

Falkn^je  and  S.  F.  Rice,  contra,  cited,  Lazarus  v.  Shear- 
er, 2  Ala.  Rep.  718  ;  Deshler  v.  Guy,  5  lb.  186.]  The  spe- 
cial count  should  have  been  denied  on  oath.  [Minge  v. 
Curry,  5  Ala.  Rep.  1 68 ;  Alston  v.  Heartman,  2  lb.  699 ;  Sto- 
ry on  Prom.  Notes,  38  ;  do.  on  Bills,  66.] 

GOLDTHWAITE,  J.— l.The  decisions  made  by  us  in 
Lazarus  v.  Shearer,  2  Ala.  Rep.  718,  and  Deshler  v.  Guy,  5 
lb.  186,  have  no  influence  on  this  case,  for  the  reason  that  no 
attempt  is  made  here  to  plead  the  writing  offered  in  evidence. 
If  the  special  count  had  set  out  ,the  instrument,  and  averred 
it  was  made  by  the  defendants  under  the  name  of  G.  N.  Ul- 
rick, then,  under  those  decisions,  as  well  as  that  of  Powlkes 
v.  Baldwin,  5  Ala.  Rep.  705,  it  is  quite  probable  they  would 
have  been  concluded,  unless  the  execution  by  them,  in  law 
as  well  as  in  fact,  had  been  denied  by  oath.  But  nothing 
more  is  stated  in  the  special  count,  than  a  written  contract 
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by  the  defendants,  as  partners  under  the  firm  name  of  (x.  N. 
Ulriok  &  Co.  The  writing  in  evidence  is  prima  fade  that 
of  G.  N.  Ulrick,  alone  .  It  is  difficult  to  suppose  a  more  ob- 
vious instance  of  variance.  See  in  connection  with  the  sub* 
ject,  Stackpole  v.  Arnold,  11  Mass.  27 ;  Prontz  v.  Stanton, 
10  Wend.  27^ ;  Emby  v.  Lye,  15  East,  7 ;  U.  S.  Bank  v. 
Binney,  5  Mason,  176;  Ethridge  v.  Binney,  9  Pick.  272. 

In  our  judgment,  the  court  should  have  given  the  insrtruc- 
tion^  asked  for.  ■  . 

Judgment  reversed,  and  cause  remanded. 


REYNOLDS  v.^DOTHARD,  et  al. 

1 .  A  ratification  of  the  act  of  one  professing  to  act  as  agent,  with  knowledge 
of  the  facts,  has  tl^e  same  effect  as  if  the  agent  had  been  fully  authorized 
to  act,  especially  in  a  case  where  the  person  to  be  affected,  was  not  privy  to 
the  act  of  the  supposed  agent. 

2.  Chancery  will  not  interfere,  when  injustice  would  be  done  to  an  innocent 
person. 

3.  The  answer  of  one  partner,  on  behalf  of  the  firm,  is  sufficient,  where  the 
members  of  the  firm  are  not  charged  with  personal  knowledge  of  the  facts. 

Error  to  the  Chancery  Court  of  Talladega.        '       '     ' 

.  The  bill  was  filed  by  the  plaintiff  in  error,  and  states,  in 
substance,  that  T.  &  W.  Dothard  recovered  before  a  justice 
of  the  peace  of  Randolph  county,  four  judgments  for  $50 
each,  against  one  Weir,  and  one  Adrian,  from  which  an  ap- 
peal was  prayed  by  Weir,  to  the  next  county  court  of  Ran- 
dolph, and  a  bond  executed  in  the  penal  sum  of  $455,  con- 
ditioned to  prosecute  an  appeal  on  the  judgments  so  obtained, 
to  which  the  name  of  the  plaintiff  in  error  was  signed,  with- 
out his  knowledge,  or  consent.     That  he  never  saw  the  bond 
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until  after  the  rendition  of  a  judgment  upon  it  against  him  in 
the  county  court,  as  surety  for  the  appeal,  and  that  he  did 
not  execute  it,  or  authorize  any  one,  either  verbally  or  in  writ- 
ing, to  execute  it  in  his  name,  and  that  it  is  a  base  forgery. 
That  Adrian,  a  party  to  the  notes,  has  property  sufficient  to 
satisfy  the  judgment,  bul  that  the  sheriff  is  about  to  levy  and 
sell  his  property  to  satisfy  it.  Weir  having  absconded,  &c. 
An  injunction  was  decreed  according  to  the  prayer  of  the 
bill. 

Thomas  Dothard,  one  of  the  firm  of  T.  &  W.  Dothard,  an-- 
swered  the  bill,  and  as  to  the  material  allegation  of  the  forge- 
ry of  complainant's  name,  denies  all  knowledge  of  the  facts, 
but  states  his  belief,  and  charges,  that  Weir  had  full  authori- 
ty to  sign  the  name  of  complainant  to  the  appeal  bond. 

Adrian  also  answers,  and  states  that  he  was  merely  the 
surety  of  Weir.  He  denies  all  knowledge  of  the  alledged 
forgery,  but  states  his  belief  from  information,  that  if  Weir 
did  sign  the  ftame  of  complainant  to  the  bond,  he  was  autho- 
rized to  do  so ;  and  that  Weir,  when  he  left  the  State, 
placed  funds  in  the  complainant's  hands  to  satisfy  the  judg- 
ment. 

Judgments  ^ro  co?z/esso  were  taken  against  the  other  de- 
fendants. 

The  testimony  which  was  taken  in  the  cause  is  sufficient- 
iy  noticed  in  the  opinion  of  the  court. 

The  cause  coming  on  to  be  heard  before  the  chancellor,  on 
bill,  answers;  and  proof,  he  considered  that  the  evidence  es- 
tablished a  parol  authority  to  Weir  to  execute  the  bond  in 
his  name,  a  subsequent  ratification  of  it  by  him,  and  also  that 
Weir  had  placed  funds  in  his  hands  to  discharge  the  judg- 
ment, and  decreed  that  he  should  be  compelled  in  equity  to 
confirm,  and  give  validity  to  the  appeal  bond,  and  dismissed 
the  bill.  '       ■■ 

•  An  appeal  is  prosecuted  from  this  decree  to  this  court,  and 
is  now  assigned  as  «rror. 

L.  E.  Parsofs.  for  plaintiff  in  6rror,  contended,  that  T. 
Dothard  answered  separately,  and  not  for  the  firm.  That 
the  judgment  pro  confesso  against  the  other  partner,  was  an 
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admission  of  the  allegations  of  tRe  bill,  whi9h  bound  the 
firm.  [Hutchings  v.  Childress  &  .Baker,  4  Stew.  6^  P.  44 ; 
Gow.  on  P.  211.']  ' 

The  evidence  only  proves  a  subseq^uent  parol  admission 
that  Weir  had  authorityto  sign  his  name,  but  had  exceeded 
his  authority.  A  delegated  authority  must  be  strictly  pursu- 
fd.     [Fisher  v.  Johnson  4*  Campbell,  9  Porter,  210.] 

An  authority  to  do  an  at;t  under  seal,  must  be  conferred  by 
an  instrument  of  the  same  dignity.  [Story  on  Agency,  §  49; 
Harrison  v.  Jackson,  7  T.  R.  203 ;  2  Pick.  345 ;  5  Mass.  11; 

5  Humph.  37  ;  1  Yerger,  26;  1  Wend.  424;  9  Id.  54,  68  ; 
12  Id.  525  ;  6  G.  &  J.  254.] 

He  contended  there  was  a  plain  distinction  between  this 
case  and  that  of  Gibbs  &  Labuzan  v.  Frost  <fc  Dickinson,  4 
Ala.  R.  720,  as  there  the  authority  was  not  to  execute,  but 
to  fill  a  blank  in  a  bond. 

S.  F.  Rice,  contra. 

1.  A  parol  authority  to  execute  an  appeal  band  is  sufficient, 
if  the  bond  be  executed  before  the  authority  is  revoked. — 
[Gibbs  &  Labuzan  v.  Frost  &  Dickinson,  4  Ala;  R.'720.] 

2.  If  such  parol  authority  is  not  sufficient,  -  yet  if  under  it 
the  bond  be  executed,  and  the  party  giving  the  authority  has 
notice  of  it,  and  goes  on  to  take  full  indemnity  against  the 
bond,  such  party  is  thereby  estopped  or  precluded  from  as- 
serting that  he  is  not  liable  on  the  bond.  [Chilton  4*  Price 
V.  Robbins  &,  Painter,  4  Ala.  R.  223.] 

3.  The  fact  that  such  bond  was  made  for  a  larger  sum  than 
such  party  expected  when  he  first  gave  the  verbal  authority, 
can  make  no  difference  ;  especially  when,  with  notice  of  its 
execution,  he  takes  full  indismnity.  [Roberts  v.  A<iams,  8 
Porter,  297  ;  Herbert  v.  Huie,  1  Ala.  R.  18  ;  May  v.  Nabors, 

6  Ala.  R.  24.]  '     , 

4.  If  such  parol  authority  is  not  binding,  yet  when  the 
party  who  has  given  it,  becomes  an  actor  in  a  court  of  chan- 
cery, that  court  will  not  relieve  him,  unless  he  first  does  jus- 
tice and  equity.  It  will  not  help  to  avoid  his  liability,  on  a 
mere  technical  rule  of  law,  when  it  is  manifest  that  by  so 
doing,  the  court  is  in  fact  enabling  him  to  do  injustice  to  just 
creditors.     But  in  such  case  the  court  will  "  compel  the prin- 
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cipal  to  to  confinn  and  give  validity  to  the  deed."     f  Story  on 
Agency,  <§.  49.] 

5.  There  is  a  fatal  variance  between  the  proof  and  the  al- 
legations of  the  bill,  as  to  the  amount  of  the  judgment,  &c. 

ORMOND,  J. — We  shall  not  inquire  whether  a  parol  au- 
thority would  be  sufficient  in  any  case  to  authorize  the  exe- 
cution by  an  agent  of  a  bond  in  the  name  of  his  principal, 
because  in  this  case  there  was  a  ratification  by  the  principal, 
of  the  act  after  it  was  done,  with  full  knowledge  of  all  the 
facts.  .  The  effect  of  such  ratification  is,  in  general,  an  ad- 
mission that  the  agent  had  the  necessary  power  to  do  the  act. 
Much  more  so  should  this  be  the  rule  when,  as  in  this  case, 
those  to  be.  afiected  by  it,  are  not  in  any  manner  connected 
with  the  act  of  the  agent,  or  afiected  with  knowledge  of  his 
want  of  authority.  The  consequence  to  them,  is  precisely 
the  same  as  if  the  agent  had  been  legally  authorized  to  exe- 
cute the  bond.  Their  debt  has  been  jeoparded,  precisely  as 
it  would  have  been  if  the  plaintifi"  had  executed  the  bond  in 
person,  and  this  consequence  has  resulted,  not  from  any  trust 
reposed  by  them  in  the  agent,  but  by  the  conduct  of  the 
plciintiff  and  his  agent,  for  such  he  was,  though  informally 
authorized  to  act  for  him.  -  In  such  a  case,  a  ratification  of 
the  act,  when  done,  with  full  knowledge  of  the  facts,  should 
have  the  same  efiect  as  if  the  agent  had  been  duly  authoriz- 
ed in  the  first  instance. 

But  there  are  other  considerations  of  an  equitable  nature, 
arising  out  of  the  proofs,  equally,  if  not  more  conclusive  a- 
gainst  the  relief  sought  by  the  bill..  It  appears  that  the  plain- 
tifi" had  received  from  Weir,  the  debtor,  a  sufficiency  of  'pro- 
perty to  discharge  the  debt,  and  that  with  these  means  in 
his  hands,  he  solicited  indulgence,  and  promised  to  pay  the 
judgment ;  and  that  Weir,  the  debtor,  has  absconded.  Un- 
der such  circumstances,  he  cannot  ask  a  court  of  chancery  to 
interpose,  and  relieve  him  from  the  payment  of  a  judgment, 
which  is  in  force  against  him,  and  which  in  equity  and  con- 
science he  is  bound  to  discharge.  To  aid  him  in  this,  would 
be  to  become  accessory  to  the  commission  by  him  of  a  fraud. 
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both  on  Weir  and  the  judgment  creditor,  and  the  bill  was 
correctly  dismissed  for  this  reason,  if  no  other. 

The  rule  is,  that  one  partner  may  answer  for  the  firm,  and 
as  it  is  not  alledged  that  the  facts  were  within  the  knowledge 
of  the  defendants,  the  implied  admission  from  the  judgment 
pro  confesso,  against  one  partner,  would  not  dispense  with 
proof  of  the  facts  upon  which  the  equity  depended,  if  it  were 
admitted  that  in  any  case,  the  answer  of  one  member  of  a 
firm,  would  not  enure  to  the  benefit  of  the  firm.  In  addi- 
tion, the  defendant,  Adrian,  the  surety  of  Weir,  has  the  same 
interest  in  the  controversy  that  the  Dothards  have,  and  he  has 
answered  the  bill,  and  put  in  issue  the  facts  upon  which  the 
relief  is  sought.  Our  conclusion  upon  the  whole  case  is, 
that  the  decree  must  be  affirmed. 
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1.  The  act  of  1807  declares  void  all  promises,  &c.  by  which  parties  stipu- 
late to  pay  to  each  other,  money  or  other  thing  of  value  upon  the  [event  of 
a  horse  race,  or  other  description  of  gaming;  consequently,  where  money 
thus  wagered  is  deposited  with  a  stakeholder,  it  may  be  reclaimed  by  ei- 
ther party  before  it  is  paid  over,  by  a  notice  not  to  pay  it ;  and  it  is  not 
nepessary  to  entitle  the  party  giving  notice  to  maintain  an  action  against 
a  stakeholder,  where  the  latter  afterwards  paid  it  to  the  supposed  winner. 

2.  No  particular  form  of  words  is  necessary  to  inform  a  stakeholder,  that  a 
•    party  depositing  money  in  his  hands  as  a  wager,  objects  to  its  payment  to 

the  supposed  winner ;  any  words  expressive  of  a  prohibition  to  pay,  ahso- 
lutely  or  conditionally,  are  sufficient  to  revoke  the  authority  of  the  stake- 
holder to  pay  under  any  circumstances,  or  until  the  condition  is  perfortned. 

3.  Where  a  party  prays  a  charge  appropriate  to  the  evidence  and  conforma- 
ble to  law,  it  should  be  given,  and  its  refusal  cannot  be  excused  by  giving 
other  charges  of  equivalent  import 

4.  The  jury  are  the  judges  of  what  facts  are  p^o^ed,  yet  it  is  competent  for 
the  court  to  charge  hypothetically,  or  to  say  what  the  evidence  establish- 
es, if  they  find  it  to  be  true. 
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The  plaintiff  declared  against  the  defendant  in  assumpsit, 
for  money  had  and  received,  (fcc.  The  cause  was  tried  by  a 
jury,  and  the  plaintiff  excepted  to  the  ruling  of  the  court. 
From  a  bill  of  exceptions  sealed  at  the  instance  of  the  plain- 
tiff, it  appears  that  the  plaintiff  had  laid  a  wager  of  $2.50 
with  one  Vance,  on  the  result  of  a  horse  race,  and  that  he 
had  deposited  that  sum  with  the  defendant  as  a  stakeholder; 
that  three  persons  were  selected  as  judges,  and  the  race  was 
run  ;  that  two  of  the  judges  decided  Vance  was  the  winner. 
Three  witnesses  testified  on  the  part  of  the  plaintiff,  that 
shortly  after  the  race  was  run,  the  defendant,  in  the  presence 
of  Vance,  asked  if  he,  plaintiff,  objected  to  the  payment  of 
the  money  to  the  latter;  to  which  the  plaintiff  replied,  if  all 
the  judges  have  determined  against  me,  then  pay  over  the 
money,  but  I  have  understood  that  one  of  the  judges  has  re- 
fused to  decide  against  me ;  thereupon  the  defepdant  paid 
over  the  money. 

Vance  Being  examined  at  defendant's  instance,  testified 
that  the  defendant  paid  him  the  money  in  the  presence  of 
the  plaintiff,  and  by  his  permission.  Four  witnesses  testified 
that  the  plaintiff  said  the  judges  were  gentlemen — he  would 
not  dispute  what  they  did,  and  if  they  decided  against  him, 
Vance  should  have  the  money. 

Plaintiff  proposed  to  prove,  that  according  to  the  rules  by 
which  the  race  was  governed,  unfair  running  and  riding  was 
to  produce  a  forfeiture  of  the  money  bet;  and  that  there 
was  unfair  running  and  riding  ;  but  this  evidence  was  reject- 
ed by  the  court,  and  thereupon  the  plaintiff  excepted. 

The  plaintiff  prayed  the  court  to  charge  the  jury — 1.  The 
defendant  could  not  rightly  pay  over  the  money  to  Vance  on 
other  terms  than  those  prescribed  by  the  plaintiff  when  he 
received  it,  or  in  virtue  of  some  new  authority  ;  and  that  he 
was  to  prove  that  it  was  thus  payed  over.  "2.  If  the  defend- 
ant received  the  money  to  be  paid  over  on  the  result  of  a 
horse  race,  to  be  run  over  a  particular  course,  and  under  cer- 
tain rules,  he  was  bound  to  show  that  these  rules  were  com- 
plied with,  in  order  to  justify  the  payment,  or  shoW  some 
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new  authority  from  plaintiff  for  that  purpose.  3.  Iftheme- 
ney  was  to  be  paid  over,  provided  it  was  fairly  lost,  then  to 
justify  the  payment  it  should  be  shown  to  have  been  fairly 
won.  4.  If  the  plaintiff  said  to^he  defendant  before  he  paid 
over  the  money,  '■^provided  all  the  judges  have  decided  a- 
gainst  me,  then  pay  over  the  money,"  unless  all  the  judges 
had  so  decided,  the  defendant  was  not  authorized  to  part  with 
it.  5.  If  the  plaintiff  said  to  the  defendant,  while  the  money 
was  in  the  hands  of  the  latter,  ^^  provided  all  the  judges  hdive 
decided  against  me,  pay  over  the  money,  but  I  am  informed 
one  of  the  judges  has  not  so  decided,"  apd  the  defendant  paid 
over  the  money,  though  one  of  the  judges  had  not  decided 
against  him,  then  the  payment  was  made  by  the  defendant 
in  his  own  wrong,  and  the  plaintiff  was  entitled  to  recover. 
6  If  the  defendant,  understanding  there  was  a  controversy 
about  the  decision^  and  plaintiffs  objection  was  made  known 
to  him  while  the  money  was  in  his  hands,  notwithstanding 
which  he  paid  it  over,  then  the  payment  was  in  his  own 
wrong,  and  the  plaintiff  was  entitled  to  recover.  , 

'  These  several  charges  were  refused — the  first,  second  and 
third  on  the  ground  that  they  were  abstract.  There  was  no 
proof  of  notice  to  the  defendant  not  to  pay  over  the  money 
to  the  winner,  unless  it  could  be  implied  from  the  evidence 
above  stated — of  the  effect  of  this  evidence  the  court  instruct- 
ed the  jury  that  they  were  the  judges. 

The  court  further  charged  the  jury,  that  if  a  race  had  been 
run  between  the  plaintiff  and  Vance,  and  Lost  by  the  former, 
the  plaintiff  could  not  recover  in  this  action,  unless  he  proved 
that  he  gave  the  defendant  not  notice  to  pay  over  the  '^stakes,' 
previous  to  the  payment.  The  question  of  notice  being  the 
only  material  one  before  them,  they  could  not  inquire  whe- 
ther the  race  was  fairly  won  or  lost.  A  verdict  was  return- 
ed for  the  defendant,  and  judgment  was  rendered  accord- 
ingly. 

T.  J.  Judge  and  J.  D.  F.  Williams,  for  the  plaintiff,  in  er- 
ror made  the  following  points :     1.  The  testimony  as  to  the 
terms  of  the  wager,  and  who  was  the  winner  according  to 
these  terms  was  improperly  excluded.     [5  T.   Rep.  405 ;  4 
68 
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Taunt.  Rep.  474]  2.  If  the  plaintiff  was  the  winner,  he 
had  the  right  to  recover  the  whole  of  the  money  deposited ; 
and  a  stakeholder  cannot  plead  the  illegality  of  the  wager. 
[1  B.  &  P.  Rep.  3,  296;  If  Law  Jour.  34;  13  East.  R.  20.J 
3.  The  defendant  paid  over  the  money  in  his  own  wrong — 
the  testimony  shows  that  the  plaintiff  was.  at  least  entitled  to 
recover  the  amount  of  his  own  deposit.  [8  B.  &  Cresw.  R.. 
221 ;  5  T.  Rep.  and  4  Taunt.  R.  tit  supra.] 

No  counsel  appeared  for  the  defendant. 

COLLIER/ C.  J.— The  act  of  1807,  declares  that  all  pro- 
mises, agreements,  «fcc.  made,  signed,  &c.  by  any  person 
whatsoever,  where  the  whole  or  any  part  of  the  considera- 
tion of  such, promise,  agreement,  &c.  shall  be  for  money  or 
other  valuable  thing  whatsoever,  laid  or  betted  at  any  horse 
race,  «fcc.  shall  be  utterly  void  and  of  no  effect,  to  all  intents 
and  purposes  whatsoever.  [Clay's  Dig.  257,  <§>  1,]  In  Wood 
V.  Duncan,  9  Porter's  Rep.  227,  it  was  decided  that  this  sta- 
tute makes  void  all  "promises,  agreements,  &c."  by  which 
parties  stipulate  to  pay  to  each  other,  money,  or  other  thing  • 
of  value,  upon  the  event  of  a  horse  race,  or  other  description 
of  gaming.  That  was  an  action  to  recover  a  sum  of  money 
placed  by  the  plaintiff  in  the  hands  of  the  defendant  as  a 
stakeholder — bjeing  a  wager  between  the  plaintiff  and  a  third 
person  upon  the  result  of  a  horse  race.  The  plaintiff  gave 
notice  to  the  defendant  not  to  pay  over  the  money  to  the  oth- 
6r  party,  who  was  announced  by  the  judges  of  the  race  as 
the  winner,  and  demanded  that  the  same  be  paid  to  him — 
which  demand  weis  refused.  It  was  said  by  the  court,  that 
"  the  defendant  has  parted  with  his  nioney,  without  the  in- 
ducement of  a  consideration,  either  good  or  valuable,  and 
upon  an  agreement  void  by  the  law ;  the  plaintiff  retains  it 
without  any  claim,  either  in  his  own  right  or  on  account  of 
another ;  according  to  well  settled  principles,  he  is  bound  ear 
aequo  et  bono,  to  refund  it  to  him  who  once  had  possession, 
and  has  never,  by  any  legal  act  parted  with  the  right."  This 
decision  is  reaffirmed  in  Shackleford  v.  Ward,  3  Ala.  R.  37 
— this  court  deciding,  that  where  money  wagered  is  deposit- 
ed with  a  stakeholder,  it  may  be  reclaimed  by  either  party 
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before  it  is  paid  over,  by  a  notice- not  to  pay  it,  and  no  spe- 
cial demand  is  necessary  to  entitle  the  party  giving  notice  to 
maintain  an  action  against  the  stakeholder,  where  the  latter 
afterwards  paid  it  to  the  supposed  winner.  [See  also,  11 
Johns.  Rep.  23;  2  Murph.  Rep.^172,  458;  1  Nott  &  McC. 
R.  178;  3Penns.  R.  494;  3  N.Hamp.  R.  152;  6  Yerg.  R. 
288;  1  C.  &  M.  Rep.  797;.  7  Price's  Rep.  540;  6  D.  &  R. 
Rep.  26  ;  1  C.'  &  P.  Rep.  613  ;  2  B.  &  P.  Rap.  467 ;  9  East 
Rep.  52;  3  Taunt.  Rep.  277.] 

In  the  case  at  bar,  it  was  proved  that  two  of  the  three  per- 
sons selected  as  judges  of  the  race  decided  against  the  plain- 
tiff, and  the  defendant  inquired  of  him  if  he  objected  to  the 
payment  of  the  money  to  the  other  party,  to  which  he  repli- 
ed, "  if  all  the  judges  have  decided  against  me,  then  pay  over 
the  money ;  but  I  have  understood  that  one  of  the  judges 
has  refused  to  decide  against  me."  It  was  further  testified, 
that  the  plaintiff  said  the  judges  were  gentlemen — he  would 
not  dispute  what  they  did,  and  if  they  decided  agaiflst  him, 
Vance  should  have  the  money. 

There  is  no  particular  form  of  words  necessary  to  inform  a 
stakeholder  that  a  party  depositing  money  in  his  hands  as  a 
wager,  objects  to  its  payment  to  the  supposed  winner;  any 
words  expressive  of  a  prohibition  to  pay,  absolutely  or  con^ 
ditionally,  are  quitie  sufficient.  They  should  be  such  as 
would  be  altogether  intelligible  ;  and  not  of  such  dubious 
import  as  to  leave  it  uncertain  what  the  depositor  intended, 
or  whether  the  authority  given  when  the  money  was  deposit- 
ed, was  revoked.  It  cannot  be  assumed  as  a  legal  conclu- 
sion, that  what  passed  between  the  plaintiff  and  defendant 
was  insufficient  to  indicate  the  objection  of  the  former  to  the 
delivering  over  the  deposit.  The  defendant  inquired  if  the 
plaintiff  objected  to  ifs  payment  to  the  supposed  winner,  and 
was  answered,  no,  if  all  the  judges  had  determined  that  Vance 
was  entitled  to  it,  but  he  (plaintiff,)  understood  that  one  of 
them  refused  to  decide  against  him.  Is  not  this  sufficient 
when  connected  with  the  fact  that  one  of  the  judges  had  not 
decided  adversely  to  the  plaintiff,  to  establish  a  notice  to  the 
defendant,  of  the  plaintiff's  objection  to  the  payment  of  the 
money?  Does  it  not  amount  to  a  prohibition  to  give  up  the 
money,  unless  the  judges   were  unanimous  in  thoir  decision 
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that  it  had  been  lost  ?  Admitting  the  truth  of  the  testimo- 
ny, and  these  questions,  we  think*  receive  an  affirmative  an- 
swer. 

Without  stopping  to  consider  the  charges  prayed,  in  detail, 
it  is  obvious  from  the  view  taken,  that  one  or  more  of  them 
at  least  should  have  been  given.  The  refusal  to  give  them 
was  not  divested  of  error  by  charging  that  there  was  no  proof 
of  any  notice  to  the  defendant  not  to  pay  over*  the  money 
to  the  winner,  unless  such  notice  could  be  implied  from  the 
evidence  recited  in  the  bill  of  exceptions,  of  which  the  jury 
wore  judges.  It  has  been  repeatedly  decided  by  this  and 
other  courts,  that  where  a  party  prays  an  instruction  appro- 
priate to  the  evidence,  and  conformable  to  law,  it  should  be 
given,  and  the  refusal  cannot  be  excused  by  giving  other 
charges  of  equivalent  import.  The  jury  werD  certainly  judg- 
es of  what  particular  facts  were  proved,  yet  if  they  found  the 
testimony  to  be  true,  the  -  court  might  say  what  it  estab- 
lished, or  it  might  have  charged  hypothetically,  as  is  usual 
and  proper.  ^ 

What  has  been  said  is  decisive  of  the  case— the  judgment 
is  consequently  reversed,  and  the  cause  remanded. 


WEISSINGER  V.  THE  STATE. 

1.  It  is  irregular  to  tax  an  attorney's  fee  and  the  county  tax  upon  a  judgment 
nisi  on  a  recognizance,  when  the  judgment  is  afterwards  at  the  same  term 
set  aside  on  condition  that  all  costs  shall  be  paid. 

2.  A  writ  of  error  will  lie  against  the  State  on  the  refusal  of  the  court  to 
strike  out  improper  items  in  the  bill  of  costs  in  a  State  case,  and  the  State 
is  a  proper  party. 

3.  But  where  no  judgment  is  entered  on  the  motiom,  there  is  nothing  to  sus- 
Mn  a  writ  of  error,  and  if  one  is  sued  out  it  will  be  dismissed. 
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Writ  of  Error  to  the  Citeuit  Court  of  Perry. 

Weissinger  and  Johnson  were  indicted  in  the  circuit  court 
of  Perry  for  chargtng  and  receiving  tolls  unlawfully  on  the 
Cahawba  river^  Weissinger  entered  into  recognizance  with 
A.  B.  Moore  as  surety,  binding  himself  and  surety  each  in  the 
sum  of  f  100  for  his  appearance,  and  Johnson  in  the  same 
manner,  with  H.  Davis  as  his  surety.  Having  failed  to  ap- 
pear, recognizances  were  estreated,  a  judgment  nisi  entered 
against  the. sureties  as  well  as  the  principals,  and  sci.  fas. 
were  ordered.  Afterwards,  during  the  sanie  term,  both  de- 
fendants appeared,  and  the  judgments  nisi  were  set  aside  on 
payment  of  all  the  costs.  No  sci.  fas.  were  issued  or  other 
proceedings  had  on  the  judgments  nisi. 

On  this  state  of  the  record,  the  clerk  taxed  each  of  the  de- 
fendants with  a  solicitor's  fee  of  $6,  and  the  county  tax  of  $2. 
The  defendants  moved  to  strike  out  those  items  from  the 
bill  of  costs  and  to  re-tax  the  same,  t)Ut  the  court  ruled  these 
items  were  properly  charged,  and  refused  to  strike  them  out. 

A  joint  writ  of  error  was  sued  by  Weissinger  and  Johnson, 
but  on  motion,  it  was  amended  by  striking  out  the  name  of 
the  latter. 

The  refusal  of  the  coiu't  to  strike  out  the  disputed  item^  is 
now  assigned  as  error. 

A.  B.  Moore,  for  the  plaintiff  in  error,  insisted  that  the  so- 
licitor was  not  entitled  to  a  tax  fee,  unless  a  sci.  fa.  was  issued 
and  successfully  prosecuted.  [Smith  v.  State,  7  Porter,  495  ; 
Digest,  236.]  A  suit  cannot  be  said  to  be  commenced  until 
a  sci.  fa.  is  actually  issued,  nor  is  the  county  tax  to  be  as- 
sessed except  in  such  cases.     [Digest,  575,  <^  94.] 

Attorney  General^  contra,  argued  the  writ  of  error  should 
be  dismissed,  as  the  State  is  no  party,  nor  has  any  interest  in 
this  matter.  If  the  case  is  subject  to  revision,  the  officers  in- 
terested, and  not  the  State,  should  litigate  the  questions.  If 
the  cause  is  reversible  here  in  the  manner  presented,  then  he 
contended : 

1.  The  judgment  or  the  recognizance  is  several,  and  each 
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one  is  responsible  for  costs.     [Hajner  v.  State,  1  Ala.  Rep, 
120.J 

2.  The  solicitor  had  the  right  to  prosecute  a  sci.  fa.,  and 
the  court  having  declined  to  excuse  the  dSfault  without  the 
solicitor's  consent,  that  consent  ought  not  to  deprive  him  of 
fees  to  which  he  otherwise  would  have  been  entitled.  But 
independent  of  this,  the  court, had  the  right  to  grant  or  re- 
fuse the  excuse,  and  having  imposed  the  costs,  and  ^fterwards 
refused  to  diminish  those  taxed,  no  other  court  will  revise 
the  discretion.  "  [Digest,  481,  ^  33  ;  Reynolds  v.  Bell,  3  Ala. 

Rep.  57;  Cunningham  v.  Pool,  9  lb.  615.] 

r 

GOLDTHWAITE,  J.— J.  The  statutes  which  authorize 
the  fee  to  the  attorney,  as  well  as  the  county  tax,  speak  of 
suits  either  as  commenced  or  prosecuted  or  defended.  [Dig, 
236  ;  lb.  575,  §  94.]  In  our  judgment,  there  is  no  sufficient 
reason  to  consider  the  estreating  of  a  recognizance  by  a  judg- 
ment nisi,  as  a  suit  either  commenced  or  prosecuted.  The 
judgment  7iisi  is  in  no  sense  of  the  term,  process  commenc- 
ing a  suit,  but  is  rather  the  foundation  upon  which  a  suit 
may  afterwards  be  prosecuted  by  sci.  fa.  We  think  it  clear 
the  items,  both  of  attorriey's  fee  and  county  tax,  were  impro- 
perly taxed,  and  should  have  been  rejected  by  the  court. 

2.  But  the  Attorney  General  urges  that  the  State  has  no 
interest  in  this  matter,  and  therefore  should  not  be  a  party  to 
the  writ  of  error,  but  rather  that  those  interested  in  the  fees 
allowed  should  litigate  this  question.  It  would  perhaps  be 
desirable  that  such  a  rule  could  be  adopted,-as  suitors  would 
thus  be  relieved  from  prosecuting  questions  in  which  they 
have  little  or  no  interest ;  but  we  are  aware  of  no  warrant  to 
introduce  the  officers  of  court  upon  the  recordj  even  in  mat- 
ters of  cost.  The  question  of  taxing  and  re-taxing  costs  has 
been  several  times  before  the  court  by  writ  of  error — [Kelly 
V.  Renfro,  10  Ala.  Rep.  338  ;  Braly  v.  Hodges,  3  Porter,  336  ; 
Smith  V.  Donaldson,  3  S.  &  P.  395] — and  although  the  prac- 
tice is  certainly  inconvenient  as  well  as  expensive,  there 
seems  no  other  mode  in  which  a  revision  can  be  had. 

3.  In  this  cause,  however,  the  writ  of  error  must  be  dis- 
missed because  of  the  omission  of  the  record  to  disclose  that 
any  judgment  whatever  was  rendered  on  the  motion  to  re- 
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tax  tjie  costs.  The  only  judgments  which  are  made  to  ap- 
pear in  the  transcript  are  those  estreating  the  recognizance 
and  afterwards  discharging  the  defendant  from  the  indict- 
ment by  sustaining  a  demurrer  to  it.  Neither  of  these  are 
brpught  up  by  the  writ  of  error,  and  if  they  were  both  before 
us,  there  is  nothing  to  reverse  them.  It  is  true,  the  bill  of 
exceptions  states  the  questions  supposed  to  arise,  and  on 
which  our»opinion  has  been  already  expressed,  but  this  -will 
notsftpplythe  place  of  a  judgment.  For  any  thing  which 
appears,  the  same  questions  may  again  be  considered  at  an- 
other term,  and  the  costs  then  re-taxed.  •, 
Writ  of  error  dismissed.  •      • 


GIVENS,  USE,  &c.  V.  ROGERS,  et  al. 

1.  A  promise  in  writing  by  one  to  pay  double  the  value  of  a  wagon  and  har- 
ness, which  was  delivered  to  him,  in  the  event  that  James  K.  Polk  was 
elected  President  of  the  United  States  over  Henry  Clay,  in  1844,  is  a  wa- 
ger prohibited  by  the  act  forbidding  betting  on  elections  in  this  State,  and 
cannot  be  recovered. 

2.  One  taking  such  a  note,  on  the  admission  of  the  maker  that  it  was  good, 
and  he  would  pay  it,  cannot  recover,  because  the  note  itself  disclosed  the 
illegality  of  the  consideration. 

3.  In  a  suit  on  such  a  note,  against  the  maker  and  his  sureties,  a  recovery 
cannot  be  had  on  the  common  counts,  the  wagon  not  being  in  the  posses- 
sion of  the  sureties. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega., 

The  suit  was  commenced  before  a  justice,  by  the  plaintiff 
in  error,  on  five  bonds  for  $44  each,  by  which  the  defendant 
in  error  promised  to  pay  the  plaintiff  $44  when  James  K. 
Polk  should  be  elected  President  of  the  United \ States,  over 
Henry  Clay,  in  1844.  The  justice  rendered  judgment  in 
each  case  in  favor  of  the  plaintiff,  from 'which  an  appeal  was 
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taken  tcr  the  circuit  court,  where  the  cases  were  cohsoli- 
tJated. 

The  plaintiff  filed  a  declaration  consisting  of  several  counts, 
in  which  it  wai^  averred  that  James  K.  Polk  was  elected  Pre- 
sident of  the  United  States,  in  1844,  over  Henry  Clay,  and 
a  common  count  for  the  sale  of  goods,  wares,  and  merchan- 
dize, &.C. 

Th^  parties  agreed  upon  the  following  facts  :  That  the 
notes  were  executed  by  Rogers  as  principal,  and  the  other 
parties  as  his  sureties,  for  a  wagon  and  harness,  proved  to  be 
worth  $125.  That  the  wagon  and  harness  were  seen  in  the 
possession  of  Rogers,  and  Maberly,  after  November,  1844, 
and  ever  since,  and  that  Ware  assisted  Rogers  in  receiving 
them  out  of  the  possession  of  plaintiff.  Rogers  told  an  agent 
of  the  plaintiff,  who  was  sent  to  him  with  the  notes,  that 
they  ware  good,  and  he  would  pay  them.  .  This  was  after 
the  notes  were  due,  and  the  promise  of  Rogers  was  commu- 
nicated to  Cunningham  &  Dixon,  for  whose  use  the  suit  is 
brought. 

Upon  this  state  of  facts  the  court  rendered  judgment  for 
the  defendant.     This  is  now  assigned  as  error. 

S.  F.  Rice,  for  the  plaintiff  in  error. 

1.  Notes  given  *'  for  a  wagon  and  harness,  proved  to  be 
worth  one  hundred  and  twenty-five  dollars," 'sold  and  deliv- 
ered to  the  principal  maker  of  the  notes,  are  valid.  And  the 
mere  fact  that  such  notes  are  given  in  October,  1844,  and 
made  payable  when  James  K.  Polk  should  be  elected  Presi- 
deet  of  the  United  States,  over  Henry  Clay,  in  1844,  will  not 
invalidate  the  no!es.  The  consideration  is  not  illegal. — 
[Wright  V.  McAlexander,  at  the  present  term,  and  c^ses 
therein  cited.] 

,  2.  The  only  possible  objection  that  could  bo  made  against 
the  validity  of  such  notes,  is,  they  are  wagers  upon  "  an  elec- 
tion in  this  State."  The  decisive  test  of  the  soundness  of 
this  objection  is,  could  an  indictrnent  for  betting  on  an  "elec- 
tion in  this  State,"  be  maintained  upon  the  facts  above  dis- 
closed in  connection  with  the  notes  ? 

3.  If  four  persons  obtain  the  property  of  another,  by  giv- 
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ing  notes  which  are  void ;  yet  if  they  keep  and  use  the  pro- 
perty, and  after  having  thus  kept  and  used  it  for  a  conside- 
rable time,  promise  to  pay  the  notes,  and  thereupon  are  still 
permitted  to  keep  and  use  the  property,  such  promise  will 
give  validity  to  the  transaction,  because  made  on  sufficient 
consideration,  to  wit,  the  continued  use  of  the  property. — 
[Stover  V.  Herrington,  7  Ala.  R.  151 ;  Evans  v.  Keeland,  9 
lb.  42;  Kennon  v.  McRae,  .1  lb.  295.] 

4.  If  such  promise  is  communicated  to  third  persons,  who 
thereupon  purchase  the  notes,  the  parties  to  the  notes  are 
estopped  from  insisting  that  they  are  not -liable  on  such  notes 
or  such  promise,     [McRae  v. 'Kennon,  1  Ala.  R.  295.] 

5.  Whenever  trover  will  lie,  assumpsit  may  be  maintain- 
ed. And  if  the  notes  are  void,  the  facts  agreed  show  a  con- 
version of  plaintifPs  property  by  defendants,  and  the  value  of 
the  property.     [Powell  v.  Olds,  9  Ala.  R.  861.] 

6.  Conceding  (for  argument  sake)  that  the  loser  cannot 
recover  back  property  lost  at  gaming,  yet  that  is  not  this  case. 
If  there  is  a  bet,  it  is  the  winner  here  suing  for  the  value  of 
property  of  which  he  has  been  illegally  deprived — deprived 
hy  false  pretences.  And  he  may  recover  it  back,  or  its  value. 
[Cope  v.  Williams,  4  Ala.  R.  264.] 

7.  The  case  is  even  stronger  than  that.  It  is  the  bona 
fde  transferees  of  the  winner,  here  asking  justice,  upon  the 
additional  ground  that  they  have  been  induced  to  become 
such  transferees  by  the  verbal  promise  of  defendants,  made 
^^  after  the  notes  were  due^"*  to  pay  the  notes. 

W.  P.  Chilton,  for  the  defendants. 

1.  The  contract  sought  to  be  recovered  upon,  is  a  wager 
upon  the  Presidential  election,  and  the  fact  is  clearly  stamp- 
ed upon  the  face  of  the  notes.  Aside  from  the  notes,  the 
proof  declares  that  Rogers,  who  is  the  principal  in  the  notes, 
agreed  to  pay  double  price  for  a  wagon  if  Mr.  Polk  was  elect- 
ed President  in  1844,  and  was  to  have  the  wagon  for  nothing, 
if  he  was  not  elected.  Being  a  wager,  this  court  will  not 
enforce  it,  because — 1.  Such  betting  is  expressly  prohibited 
by  our  statute,  and  a  contract  founded  on  an  act  prohibited 
by  statute  is  void.  [Clay's  Dig.  435,  <^  23  ;  O'Donnell,  et 
69 
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al.  V.  Sweeney,  467;  Tindall  v.  Childress  &  May,  2*8.  &  P. 
250 ;  Roberts  v.  Taylor,  7  Por.  251 ;  Wood  v.  Duncan,  9 
lb.  227 ;  Barker  v.  Callehan.  5  Ala.  R.  708  ;  Wheeler  v.  Rus- 
sel,  17  Mass.  R.  258.] 

2.  But  if  not  void  for  the  reason  above  assigned,  the  con- 
tract is  against  public  policy,  as  its  direct  tendency  is  to  cor- 
rupt the  ballot  box,  the  purity  of  which  is  one  of  the  best 
safeguards  for  the  perpetuity  of  our  free  institutions.  [Mc- 
Allister V.  Hoflfman,  16  Serg.  <fc  R.  147;  Story  on  Con.  128, 
•^200;  4  Johns.  R-  425.] 

3.  The  sureties  not  being  bound  on  the  note,  cannot  be 
charged  by  any  admissions  the  principal  may  have  made  con- 
cerning it. 

4.  The  action  being  against  several,  who  are  not  sued  as 
partners,  plaintiff  must  recover  against  all  or  none. 

ORMOND,  J. — The  principal  question  in  the  cause  is, 
whether  the  contract  here  sought  to  be  enforced,  is  a  wager, 
within  the  statute  of  this  State  prohibiting  betting  on  elec- 
tions. The  act  declares,  that  "  every  person  who  shall  here- 
after make  any  bet,  or  wager  of  money,  or  other  thing  of  va- 
lue, upon  any  election  in  this  State,  shall  be  deemed  guilty 
of  a  misdemeanor,"  dec.  [Clay's  Dig.  435,  <§>  23.")  It  is  con- 
tended that  a  bet  upon  the  Presidential  election  is  not  an  elec- 
tion in  this  State,  within  the  meaning  of  the  act.  The  elec- 
tion of  President,  is  certainly  an  election  in  this  State,  unless 
the  fact  that  the  election  ife  held  for  that  officer  in  all  the  oth- 
er States  of  the  Union,  prevents  it  from  being  an  election 
held  in  this;  but  as  the  greater  must  include  the  less,  this 
proposition  is  manifestly  untenable.  It  is  then  literally,  and 
in  the  most  restricted  sense  which  can  be  applied  to  the  terms 
employed,  an  election  within  this  State. 

If  however,  we  abandon  the  literal  interpretation,  and  with 
a  view  to  ascertain  the  meaning  of  the  terms  employed,  look 
at  the  mischief  intended  to  be  prevented,  no  doubt  whatever 
can  remain  of  the  sense  of  the  expressions  employed.  The 
object  was  to  preserve  the  purity  of  the  ballot  box,  by  pre- 
venting improper  influences  from  being  brought  to  bear  up- 
on the  electors,  who  should  cast  their  votes  from  high  con- 
siderations of  public  duty,  without  regard  to  the  private  in- 
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terest  of  any  one.  The  practice  of  betting  at  elections,  by 
substituting  private,  for  the  public  interest,  is  not  only  well 
calculated  to  mislead  the  judgment  pf  the  actors  engaged  in 
it,  but  exposes  others  to  improper  solicitation,  and  mixes  up 
with  the  natural  elements  of  party  strife  inseparable  from  a 
popular  election  in  a  country  like  ours,  the  unnatural  stimu- 
lant of  private  interest.  It  is  therefore  undeniable,  that  such 
a  practice  is  hostile  to  the  purity^  of  the  elective  franchise. 
Such  being  the  motive  for  the  passage  of  the  act,  what  pos- 
sible inducement  could  be  presented  to  the  mind  of  the  le- 
gislature for  confining  the  law  to  elections  for  State  offi- 
cers, and  to  legalize  this  pernicious  practice  in  the  most  im- 
portant election  known  to  our  institutions?  We  can  con- 
ceive of  none,  and  think  therefore  that  there  is  no  reason  for 
restraining  the  terms  employed,  and  giving  them  a  narrower 
meaning,  than  they  import  in  their  natural,  and  proper  ac- 
ceptation. 

Having  ascertained  that  a  wager  upon  the  Presidential  elec- 
tion is  within  the  letter,  ae  well  as  the  intention  of  the  law, 
we  proceed  to  consider  whether  the  facts  agreed  in  this  case, 
establish  that  such  a  bet  was  made.  We  consider  it  perfectly 
clear,  that  the  facts  agreed  do  establish,  that  the  parties  made 
a  bet,  upon  the  result  of  the  Presidential  election,  in  which 
the  plaintiff  staked  his  wagon,  against  the  promise  of  the  de- 
fendant to  pay  about  double  its  value,  if  he  lost  the  wager; 
and  as  the  wagon  was  delivered  to  the  defendant,  it  is  pre- 
cisely the  same  as  if  the  wagon  on  one  side,  and  its  value  on 
the  other,  had  been  placed  in  the  hands  of  a  stakeholder,  to 
abide  the  result.  But  it  is  insisted  that  as  the  intention  of 
the  parties  to  violate  the  law,  is  not  admitted,  this  court  can- 
not know  that  such  a  violation  was  intended.  The  facts  be- 
ing admitted,  whether  they  amount  to  a  bet  on  the  Presiden- 
dential  election,  is  matter  of  law,  and  being  ascertained  to  be 
a  wager  prohibited  by  law,  the  intent  is  inferable  from  the 
act  itself,  as  every  one  is  presi^med  to  intend  the  necessary 
consequonce  of  his  acts.  It  can  make  no  difference  that  it 
assumes  in  this  case  the  form  of  a  contract,  it  is  nevertheless 
both  in  its  form,  and  essence,  a  wager,  prohibited  by  law,  and 
is  void. 

If  this  contract  was  not  void  for  this  cause,  it  would  be 


648  ALABAMA. 


Givens  v.  Rogerg,  et  «}. 


SO  o!i  the  ground  that  it  was  contmry  to  public  policy,  to  en- 
fore  a  contract,  the  direct  and  inevitable  tendency  of  which 
is,  to  contaminate  the  elective  franchise.  See  the  cases  re- 
ferred to  on  the  brief  of  the  defendant  in  error. 

It  is  urged,  that  conceding  the  act  to.be  a  wager,  yet  the 
notes  by  which  it  was  evidenced,  were  taken  by  the  persons 
for  whose  use  the  suit  is  brought,  on  the  faith  of  the  assu- 
rance of  Rogers,  that  they  would  be  paid.  It  has  been  held 
that  if  an  innocent  man  is  induced  by  the  promise  of  the  ma- 
ker of  a  gaming  security  to  take  it,  he  will  not  be  permitted 
afterwards  to  take  advantage  of  the  illegality  of  the  instru- 
ment. [Beverly  v.  Smith,  1  Wash.  296  ;  Hoomes  v.  Smock, 
Id.  390.]  Those  are  cases,  where  the  assignee  was  ignorant 
of  the  illegality  of  the  instrument,  and  was  induced  to  invest 
his  money  in  it,  by  the  promise  of  the  maker.  Here  the  il- 
legality of  the  promise  was  apparent  on  its  face,  the  purcha- 
ser therefore  could  not  be  an  innocent  holder.  Nor  if  this 
promise  was  available  against  Rogers,  the  principal,  would  it 
avail  against  the  sureties,  who  are  sued  jointly  with  him,  and 
who  it  is  not  pretended,  have  by  their  promise  induced  the 
purchase  of  the  note 

It  is  also  insisted,  that  if  there  can  be  no  recovery  on  the 
note,  the  value  of  the  wagon  and  harness  may  be  recovered 
upon  the  common  count  in  assumpsit. 

Conceding  that  upon  the  conversion  of  this  wagon  and  har- 
ness, an  action  would  lie  against  the  person  converting  it, 
either  of  trover  or  assumpsit,  it  is  manifest  no  such  recovery 
can  be  had  in  this  action,  as  it  is  not  shown  that  the  wagon 
has  ever  come  to  the  possession  of  these  sureties.  The  ac- 
tisn  being  against  all  the  defendants  upon  a  contract,  the  re* 
covery  must  be  against  all  or  none. 

Judgment  affirmed. 
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CALDWELL  v.  THE   BRANCH  OF  THE  BANK  OF 
THE  STATE  OF  ALABAMA  AT  MOBILE. 

1.  Semhle:   A  plea  in  abatement  is  bad  on  demurrer  for  duplicity. 

2.  Where  the  writ  is  at  the  suit  of  the  Branch  Bank  at  Mobile,  and  the  de- 
claration in  the  name  of  the  Branch  of  the  Bank  of  the  State  of  Mahama 
at  Mobile,  (the  designation  employed  in  the  charter,)  the  variance  is  no 
ground  of  abatement ;  for  if  the  names  are  not  substantially  the  same,  the 
writ  may  be  amended  on  motibn,  so  as  to  make  it  conform  to  the  declara- 
tion. 

3.  A  variance  between  the  indorsement  on  the  writ,  and  the  declaration,  is 
not  pleadable  in  abatement. 

4.  Since  the  act  of  December,  1841,  a  note  payable  to  the  cashier  of  a  bank 
may  be  sued  on  in  the  name  of  the  corporation. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe.. 

Thi9  was  an  action  of  assumpsit  at  the  suit  of  the  defend- 
ant in  error.  The  writ  required  the  defendant  to  answer  to 
the  Branch  Bank  at  Mobile,  and  the  cause  of  action  indorsed 
is  a  promissory  note  made  by  the  defendant,  and  payable  to 
"B.  Gayle,  Cashier,  or  bearer."  The  declaration  is  in  the 
name  of  the  "  Branch  of  the  Bank  of  the  State  of  Alabama 
at  Mobile,"  on  a  promissory  note  made  by  the  defendant  and 
delivered  to  the  plaintiff,  by  which  he  promised  to  pay  "  B. 
Gayle,  Cashier,  or  bearer,"  &c.  negotiable  and  payable  at  the 
branch  bank,  by  the  name  described  in  the  declaration  :  and 
"  then  and  there  promised  to  pay  the  amount  of  said  note  to 
tVie  plaintiff  according  to  the  tenor  and  effect  thereof,  yet  dis- 
regarding his  promise,  &.c. 

In  the  record  we  find  the  following  :  "  The  defendant 
pleads  in  abatement  in  short  by  consent,  the  variance  be- 
tween the  writ  and  declaration  in  this,  that  tlhe  writ  is  to  an- 
swer to  the  Branch  Bank  at  Mobile,  and  is  declared  upon  in 
the  name  of  the  Branch  of  the  Bank  of  the  State  of  Alabama 
at  Mobile  ;  and  also  in  this,  that  the  cause  of  action  indorsed 
on  the  writ  is  made  and  signed  by  William  Caldwell  alone, 
and  the  declaration  is  upon  a  note  made  by  William  Caldwell, 
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together  with  one  Squire  Reed  and  Samuel  G.  Portis."  This 
is  signed  by  counsel,  and  demurred  to  by  the  plaintiff.  The 
demurrer  was  sustained,  and  the  defendant  declining  to  plead 
over,  judgment  was  rendered  in  favor  of  the  plaintiff. 

E.  W.  Peck,  for  the  plaintiff  in  error.  The  plea  in  abate- 
ment is  good,  and  should  have  been  sustained.  But  if  the 
plea  is  bad,  the  declaration  discloses  no  cause  of  action  on 
which  the  plaintiff  can  recover — the  note  being  payable  to 
"  B.  Gayle,  Cashier,"  and  the  plaintiff  showing  no  legal  title 
lo.it.  The  act  of  1837  does  not  entitle  the  bearer  of  such 
paper  to  sue  thereon  without  showing  an  indorsement.  [3 
Ala.  Rep.  153  ;  5  Id.  26.] 

Leslie,  for  the  defendant  in  error.  Defects  of  form  in 
pleas  in  abatement  may  be  reached  by  general  demurrer.  [9 
Port.  Rep.  195;  5  Ala.  Rep.  617.]  Such  a  plea  is  bad,  if  it 
embraces  two  distinct  matters  of  abatement.  .  [6  Ala.  Rep. 
468.]  A  plea  in  abatement  for  a  variance  between  the  writ 
and  declaration,  should  set  out  the  writ  on  oyer.  [9  Port. 
Rep.  195,]  The  statute  entitles  the  bank  holding  a  note 
payable  to  the  cashier,  to  sue  on  and  collect  it  in  its  own 
name.      [Clay's  Dig.  112,  <^  47.] 

COLLIER,  C.  J. — It  is  certainly  true  that  in  pleas 
in  abatement,  matters  of  form  are  regarded  as  substance, 
and  that-  the  statute  abolishing  special  demurrers  does 
not  apply  to  them.  [5  Ala.  Rep.  617.]  In  Cobb  v.  Force, 
Brothers  &  Co.  the^plea  in  abatement  of  an  attachment,  set 
up  two  distinct  grounds  of  defence,  viz.,  that  the  plaintiff 
had  not  executed  a  bond  and  made  the  affidavit  as  directed 
by  the  statute.  This  court  said,  "  the  rule  is,  that  a  plea  is 
double  when  it  states  two  or  more  facts,  either  one  of  which 
would  constitute  a  defence."  So  it  has  been  held  that  a  va- 
riance between  the  indorsement,  on  the  writ  and- the  decla- 
ratioDj  cannot  be  pleaded  in  abatement ;  but  if  the  plaintiff 
should  declare  in  a  cause  of  action  entirely  different  from  the. 
indorsement  on  the  writ,'  the  court  would  on  motion  refuse 
to  permit  the  declaration  to  be  filed.  [7  Ala.  Rep.  829.]  In 
Coalter  v.  Bell,  2  Stewt.  &  Port.  Rep.  358,  it  was  decided 
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that  where  the  facts  averred  in  a  plea  in  abatement  do  not 
appear  upon  the  record,  affidavit  should  be  made  of  their 
truth ;  and  if  they  are  not  verified,  a  demurrer  to  the  plea  • 
should  be  sustained.  Perhaps  the  matter  of  the  plea  in  the 
case  before  us  may  be  considered  as  verified  by  a  compari- 
son of  the  writ  with  the  declaration  ;  but  however  this  may 
be,  is  not  the  plea  bad  for  duplicity?  It  insists  that  there  is 
a  variance  between  the  writ  and  declaration ;  first,  in  the 
plaintiff's  name  ;  and  secondly,  because  the  cause  of  action 
indorsed  on  the  writ,  is  not  that  declared  on. 

The  name  of  the  plaintiff  it  is  believed  is  substantially  the 
same  both  in  the  writ  and  declaration,  and  this  is  considered 
sufficient.  [Ang.  4*  A.  on  Corp.  510  to  516.]  But  if  the 
variance  be  material,  we  think  the  fair  inference  is,  that  the 
name  of  the  plaintiff  in  the  writ  was  intended  to  be  the  same 
as  that  stated  in  the  declaration  according  to  the  act  of  incor- 
poration ;  that  the  writ  may  be  amended  on  motion,  and  the 
mistake  is  no  ground  for  abatement.  In  respect  to  the  in- 
dorsement on  the  writ,  we  have  seen  that  its  variance  from 
the  declaration  cannot  be  pleaded  in  abatement ;  if  it  could, 
we  should  regard  it  as  wholly  immaterial. 

The  cases  cited  by  the  counsel  for  the  plaintiff  in  error, 
from  3  and  5  Ala.  Reports,  which  decide  that  a  bank  cannot 
maintain  an  action  upon  a  note  payable  to  its  cashier,  with- 
out showing  an  indorsement  were  determined  by  the  primary 
courts,  and  the  former  in  this  court  previous  to  the  passage 
of  the  act  of  December,  1841.  The  statute  declares  that  all 
notes,  (Sfc.  thus  payable  '•  may  be  sued  and  collected  in  the 
name  of  the  several  banks,  in  the  same  manner,  as  if  they 
had  been  niade  payable  directly  to  the  said  bank,  or  branch 
banks  by  which  the  paper  has  been  take^n  or  discounted." 
[Clay's  Dig.  112,  §  47.]  In  Crawford,  et  al.  v.  Branch  Bank 
at  Mobile,  7  Ala.  Rep.  383,  it  was  held  under  the  act  cited 
that  a  note  payable  to  ''B.  Gayle,  Cashier,"  authorized  the 
branch  bank  to  sue  thereon,  and  the  inference  was,  that  it 
had  the  legal  title.  There  is  then  no  error  in  the  record, 
and  the  judgment  must  be  affirmed. 
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1.  The  orpha,ns'  court,  under  the  act  of  1835,  has  no  jurisdiction  to  assign 
dower  unless  of  lands  of  which  the  husband  died  seized. 

2.  A  sale  of  the  husband's  interest  in  lands  under  a  fi.  fa.  does  not  affect  the 
widow's  right  to  dower  in  the  same  lands. 

Writ  of  Error  to  the  Orphans'  Court  of  Pickens. 

This  is  an  application  by  Sarah  Hooper,  to  th«  judge  of 
the  county  court  of  Pickens  county  to  assign  dower  in  cer- 
tain lands  described  in  the  petition.  After  the  filing  of  the 
petition,  James  Nance  appeared  before  the  court,  and  having 
suggested  he  was  the  owner  of  one  of  the  tracts  described 
therein,  prayed  to  be  permitted  to  contest  her  right  to  dower 
in  the  same.  This  was  allowed,  and  he  then  pleaded  that 
the  husband  of  the  petitioner  was  not  at  the  time  of  his 
death  seized  and  possessed  of  any  interest  in  the  land  of 
which  the  petitioner  is  entitled  to  dower  as  the  widow  of  her 
said  husband. 

The'cause  was  heard  at  a  regular  term  of  the  orphans' 
court,  held  on  the  second  Monday  of  November,  1846.  The 
petitioner  produced  a  patent  for  the  tract  of  land  issued  by 
the  United  States  in  the  year  1820.  to  her  husband.  The 
contestant  then  proved  a  sheriff's  deed  for  the  same  land, 
dated  in  1826,  and  reciting  a  sale  and  conveyance  by  virtue 
of  a  fi.  fa.  against  the  petitioner's  late  husband  to  one  John 
Hooper,  by  whom  it  was  conveyed  in  1838  to  James  H. 
Hooper  in  fee  simple,  and  as  his  property  was  seized  and  sold 
<o  the  contestant  in  1844  by  virtue  of  a  fi.  fa.  against  him. 

On  this  evidence,  the  court  ruled  that  the  sale  of  land  by 
the  sheriff  under  a  writ  of  ^.  fa.  in  the  lifetime  of  the  hus- 
band, did  not  bar  the  petitioner,  then  being  his  wife,  from 
obtaining  dower  in  the  land. 

This  ruling  was  excepted  to,  and  the  court  having  award- 
ed a  writ  of  admeasurement  of  dower,  the  contestant  sues 
out  his  writ  of  error,  and  here  assigns — 
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1.  That  the  court  erred,  in  the  ruling  at  the  hearing. 

2.  In  giving  judgment  for  the  demandant,  when  it  should 
,  have  been  for  the  contestant. 

3.  That  the  court  had  no  jurisdiction. 

H.  Stith  and  B.  W.  Huntington,  for  the  plaintiff  in  error, 
made  the  following  points: 

1.  The  orphans'  court  has  no  jurisdiction  of  dower  suits. 
[Barney  v.  Frowner,  9  Ala.  Rep.  901.]  Nor  will  the  appear- 
ance of  the  party  contesting  the  dower  prevent  him  from 
showing  the  defect  of  jurisdiction.  [Wyatt  v.  Judge,  7  Port. 
37;.  McDaniel  v.  Moody,  3  Stewart,  314] 

2.  The  widow  in  this  State  is  endowable  only  of  lands 
whereof  the  husband  died  seized  atid  possessed,  or  had  con- 
veyed before  his  death;  [Digest,  172,  <§>  3.]  But  all  lands 
are  subject  to  the  payment  of  judgments  and  decrees ;  (lb. 
205,  §  17,)  and  such  from  their  rendition  are  liens  through- 
out the  State ;  (Morris  v.  Ellis,  3  Ala.  Rep.  560 ;  Campbell 
V.  Spence,  4  lb.  543,)  therefore,  if  the  lands  of  the  husband 
are  sold  before  the  dower  attaches,  there  is  no  seizin  at  the 
time  of  the  death,  or  conveyance  during  the  lifetime.  The 
declaration  that  land  shall  be  subject  to  the  payment  of  judg- 
ments, is  inconsistent  with  the  retention  of  any  claim  to  dow- 
er of  the  land  as  sold  under  the  judgment. 

3.  In  other  States,  it  has  been  held  that  an  assignment  of 
•dower,  by  the  probate  court  is  bad,  if  the  husband  did  not  die 

seized.  [Fink  v.  Eastman,  5  N.  H.  240.]  And  in  Scott  v. 
Croosdale,  1,  Yeates,  75,  a  sale  under  a  levari  facias  was  held 
to  defeat  the  dower  of  the  wife.  •    , 

4.  But  if  the  widow  is  dowable,  she  cannot  stand  in  a 
more  favorable  condition  than  if  her  husband  at  the  time  of 
the  sheriffs  sale  had  conveyed  by  deed.  In  such  case,  after 
his  death  she  is  not  dowable  of  the  land,  but  only  a  third  of 
its  value  at  the  time  of  sale,  (Barney  v.  Frowner,  9  Ala.  R. 
901)  Hale  v.  James,  6  Johns.  Ch.  258,)  or  only  of  interest 
annually  on  one-third  the  value.  [Watson  v.  Davisson,  2 
Roberson,  384;  7Cranch,  380.] 

No  counsel  appeared  for  the  defendant  in  error. 
70 
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GOLDTHWAITE,  J.— 1.  Previous  to  the  examination  of 
the  principal  question  presented  in  this  cause,  we  shall  dis- 
pose of  that  relating  to  the  jurisdiction  of  the  court.  In  Bar- 
ney V.  Frowner,  9  Ala.  Rep.  901,  the  application  for  dower 
embraced  several  distinct  parcels  of  land  which  had  been 
sold  by  the  husband,  and  we  considered  the  general  statutes 
on  the  subject  of  dower  as  not  investing  the  orphans'  court 
with  the  jurisdiction  to  hear  and  determine  such  cases.  We 
did  not  then  advert  to  a  statute  passed  in  1836,  because  our 
attention  was  not  called  beyond  the  general  law.  This  stat- 
ute would  have  produced  no  change  in  the  conclusion  upon 
that  case,  though  the  expressions  then  used  with  reference 
to  the  want  of  jurisdiction  Could  have  been  appropriately 
qualified  by  showing  the  eflfect  of  the  latter  act.  That  is  in 
these  words :  "  Whereas,  doubts  have  arisen  whether  or  not 
judges  of  the  county  courts  could  make  decrees  for  the  sale 
of  real  estate  of  deceased  persons,  and  exercise  other  powers 
in  relation  to  the  same  at  the  terms  of  the  county  courts  held 
in  vacation,  for  remedy  whereof,  be  it  enacted,  «fec.  that  it 
shall  be  lawful  for  the  several  judges  in  this  State  to  hear 
and  determine  all  applications  for  dower,  as  well  as  applica- 
tions to  sell  the  real  estate  of  deceased  persons,  at  any  of  the 
terms  of  said  court."  If  the  intention  of  the  declaratory  act 
was  to  invest  the  orphans'  court  with  entire  jurisdiction  over 
all  suits  which  may  arise  out  of  applications  for  dower,  it 
certainly  was  a  great  omission  not  to  provide  the  means  for- 
trying  contested  issues  of  fact ;  and  even  if  this  mean  was 
provided,  or  could  be  called  into  existence  by  construction, 
the  difficulty  would  remain  of  adjourning  or  continuing  the 
cause  from  one  fortnight  to  another  until  the  cause  was  pre- 
pared for  trial.  Yet  it  is  evident  enough  that  some  jurisdic- 
tion over  the  subject  matter  was  intended.  The  preamble  to 
the  statute  in  our  judgment  furnishes  the  key  to  unlock  its 
meaning.  Doubts  had  arisen  whether  the  judges  of  the 
county  courts  at  the  courts  held  in  vacation  could  make  de- 
crees for  the  sale  of  real  estate  of  deceased  persons,  and  exer- 
cise other  powers  in  relation  to  the  same.  Now,  in  no  sense 
of  the  terms  can  real  estate  which  one  has  sold  in  his  lifetime 
be  said  to  belong  to  his  estate  upon  his  death,  and  it  is  not  to 
such  estates  the  statute  has  reference.     But  lands  of  which 
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the  deceased  was  possessed  at  the  time  of  dying  would  cer- 
tainly fill  the  description  in  the  preamble,  and  it  is  with  rela- 
tion to  these  that  the  other  powers  are  in  our  judgment  to  be 
exercised.  The  orphans'  court,  previous  to  the  enactment  of 
this  statute,  was  invested  with  a  very  general  jurisdiction 
over  the  real  and  personal  estates  of  decedents,  and  there  is 
an  obvious  propriety  in  investing  this  court  with  jurisdiction 
over  the  matter  of  dower  in  such  lands  as  at  the  time  of  its 
enactment  passed  to  the  heir,  and  over  which  by  a  later  stat- 
ute the  personal  representative  may  exercise  the  power  of 
renting.  [Digest,  199,  §  36.]  In  Kentucky,  the  general' 
statutes  in  relation  to  dpwer  vested  the  determination  of 
suits  for  dower  in  the  circuit  courts,  but  a  declaratory  act  very 
similar  to  that  we  have  just  construed  was  subsequently 
passed,  which  after  reciting  that  doubts  had  arisen  whether 
the  county  courts  had  jurisdiction  to  appoint  commissioners 
to  assign  dower,  proceeded  to  confer  the  jurisdiction  ;  yet  the 
court  of  appeals  of  that  State  held  that  dower  by  virtue  of 
this  act  could  not  be  assigned  by  commissioners  thus  ap- 
pointed, when  the  lands  of  which  dower  was  claimed  had 
been  sold  by  the  husband.  The  terms  of  the  statute  are  as 
general  as  our  own,  but  the  decision  is  arrived  at  on  the 
grounds  which  we  have  placed  that  now  made.  [4  Bibb, 
462.]  In  other  States,  similar  statutes  investing  the  ordinary 
courts  with  power  to  assign  dower,  have  received  the  same 
construction.  In  Massachusetts  and  New  Hampshire  the 
power  is  given  in  general  terms,  yet  in  both  States  it  is  held 
the  probate  courts  have  no  jurisdiction  to  set  off  dower  in  any 
other  lands  than  those  of  which  the  husband  dies  seized, 
though  the  widow's  right  attaches  to  all  lands  of  which  he 
was  seized  during  coverture.  [Pinkham  v.  Gear,  3  N.  H. 
163;  Sheaff  v.  O'Neal,  9  Mass^  9.]  These  reasons  and  au- 
thorities lead  us  to  the  conclusion  that  the  act  of  183U  does 
not  invest  the  orphans'  court  with  jurisdiction  over  the  sub- 
ject of  dower,  except  of  such  lands  as  the  husband  had  seizin 
at  his  death.  Whether  it  has  jurisdiction  even  in  those  cases, 
if  there  is  a  contest  of  fact,  need  not  be  decided.  As  the 
court  below  was  without  jurisdiction  to  assign  dower  in  the 
particular  tract  of  land  claimed  by  the  coritestant,  the  judg- 
ment, as  it  affects  him,  must  be  reversed,  but  the  application  in- 
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eluding  other  lands  which  may  be  presumed  to  have  been  held 
by  the  husband  at  the  time  of  his  death,  the  cause  will  be 
remanded  for  further  proceedings  with  reference  to  these. 

2.  As  the  plaintiff  in  error  presses  for  a  decision  of  the 
principal  question,  and  as  that  has  been  sufficiently  argued, 
we  proceed  to  pronounce  our  opinion  upon  it,  as  otherwise  it 
may  return  in  another  suit.  The  only  decision,  to  which 
our  attention  has  been  directed,  holding  a  sheriff's  sale  as 
destroying  the  right  of  the  wife  to  dower  is  in  Scott  v. 
Croosdale,  I  Yeates,  75,  S.  C.  2  Dallas,  127.  That  seems 
to  establish  that  in  Pennsylvania  the  widow  is  dowable  only 
of  such  lands  as  remain  of  the  estate  of  her  husband  after 
payment  of  his  debts.  The  lands  were  sold  under  a  levari 
facias  against  her  husband's  executors,  and  the  sale  was  held 
to  take  away  her  dower  estate  in  the  particular  lands.  But 
even  in  that  State,  it  would  seem  that  if  the  lands  "had  been 
sold  under  a  Ji.  fa.  against  her  husband  in  his  lifetime,  the 
widow's  right  would  remain  unaffected.  This  was  held 
some  three  years  aft6r  the  decision  of  Scott  v.  Croosdale,  in 
regard  to  an  estate  tail  held  by  the  husband,  but  sold  under  a 
fi.  fa.  against  him.  [Sharp  v.  Pettit,  1  Yeates,  339.]  The 
rule  is  believed  to  be  general  in  those  States  where  the  com- 
mon law  prevails,  or  where  the  common  law  right  of  dower 
is  not  materially  changed  by  statute  ;  but  the  widow  is  dow- 
able of  all  lands  held  during  coverture  by  the  husband  under 
a 'legal  seizin.  In  Ayer  v.  Spring,  9  Mass.  8,  the  land  of 
which  dower  was  demanded  had  been  extended  and  sold  un- 
der an  execution,  yet  the  widow  was  held  dowable  of  its 
value  at  the  time  of  the  execution,  though  not  of  its  increased 
value  by  reason  of  improvements  made  afterwards.  In  Em- 
bree  v.  Ellis,  2  Johns.  123,  the  lands  were  sold  under  fi.  fa. 
against  the  husband,  but  this,  so  far  from  defeating  the  claim 
of  the  widow,  was,  coupled  with  his  previous  possession,  the 
only  title  shown  in  him  to  support  the  dower  estate.  In 
Harrison  v.,  Eldridge,  2  Halst.  392,  the  husband  and  wife 
both  joined  in  a  mortgage,  and  the  land  was  afterwards  sold 
by  the  creditor  under  a  ft.  fa.  against  the  husband,  but  nei- 
ther the  sale  nor  the  mortgage  were  considered  as  destroying 
the  dower  estate  as  against  the  purchaser.  Other  cases  as- 
serting the  same  principle,  it  is  supposed  could  be  found,  but 
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these  are  amply  sufficient,  in  our  judgment,  to  show  how  lit- 
tle ground  there  is  to  suppose  the  dower  estate  affected  by  a 
sale  of  the  husband's  interest  under  a  Ji.  fa.  Our  statutes 
in  relation  to  the  subject  of  dower  have  not  materially . 
changed  the  common  law.  By  one  it  is  expressly  provided 
the  widow  shall  be  dowable  of  one-third  part  of  the  lands, 
although  the  estate  of  the  husband  maybe  insolvent;  and 
by  another,  this  third  part  is  to  be  of  the  lands  of  whiqli  the 
husband  shall  die  seized,  or  shall  have  conveyed  before  his 
death,  whereof  the  widow  has  not  relinquished  the  dower. 
[Digest,  172,  <§>  2,  3.]  As  the  husband  cannot  by  his  con- 
veyance affect  the  right  of  the  wife  to  dower,  it  would  be 
strange  if  this  effect  should  be  produced  by  a  sale  under  a  ji. 
fa.,  for  it  would  always  be  in  his  power  to  produce  this  re- 
sult as  easily  as  to  make  a  conveyance.  The  circumstance 
that  lands  are  made  subject  to  the  payment  of  judgments  ancj 
decrees .  does  not  touch  this  question,  because  the  right  of 
dower  is  no  part  of  the  husband's  estate,  but  is  an  interest 
which  the  law  vests  in  the  wife,  and  is  thus  protected  against 
any  alienation  or  incumbrance  made  or  created  by  the  hus- 
band. We  think  it  clear  the  sale  under  the  fi.  fa.  ofi  the 
husband's  interest,  left  the  wife's  right  of  dower  as  it  previ- 
ously was. 

Judgment  reversed  and  cause  remanded. 
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J.  A  notice  to  a  sh^riffj  setting  forth  a  demand,  need  not  state  the   day  on 

which  the  demand  was  riiade. 
2.  It  is  not  necessary  to  alledge  in  a  notice,  that  the  plaintiff  resided  ^n  the 

county  where  the  judgment  was  rendered.     If  he  resides  in  a  different 

county,  it  is  a  matter  of  defence  to  the  sheriff,  who  by  making  that  proof, 
.    will  cast  on  the  plaintiff  the  necessity  of  proving  a  personal  demand,  or  by 

an  order  in  writing. 
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3,  Where  there  is  a  variance  of  two  dollars  between  the  execution  as  des- 
cribed in  the  notice,  and  the  one  offered  in  evidence,  it  may  be  amended 
in  the  court  below,  otherwise  it  will  be  fatal  on  error. 

4,  When  the  notice  is  to  the  sheriff,  the  record  must  show  that  those  against 
•    whom  the  judgment  was  rendered  as  his  sureties,  were  proved  to  be  such; 

and  if  not  done  in  the  court  below,  the  proof  caimot  be  made  in  this 
court 

5,  A  demand  of  the  shieriffby  the  attorney  of  record,  is  in  law  a  demand  by 
the  plaintiff. 

Error  to  the  Circuit  Court  of  Talladega. 

Motion  by  the  defendant  in  error,  against  Spence,  sheriff 
of  Talladega,  for  failing  to  pay  over  on  demand,  money  col- 
lected by  execution* 

A  notice  in  the  usual  form  was  served  on  the  plaintiff  in 
error,  by  which  he  is  informed  that  he  had  collected  $400, 
on  a  particular  execution,  which  is  described,  and  upon  which 
after  paying  all  costs,  commissions,  &c.  there  remained  the 
sum  of  $374  12,  to  apply  to  the  said  execution,  "which  mo- 
nies you  have  failed  to  pay  over  on  demand  of  the  said  plain- 
tiff." 

«  '\Wiereupon  he  was  notified,  that  on  the  15th  day  of  the 
present  term  of  the  court,  or  so  soon  thereafter  as  the  court 
would  entertain  the  motion,  a  motion  would  be  made  against 
him  and  his  sureties,  for  the  money  so  collected,  together 
with  five  per  cent,  per  month  from  the  time  of  making  such 
demand. 

Service  of  the  notice  was  accepted  by  the  sheriff. 

The  sheriff  appeared  and  demurred  to  the  notice,  or  sugges- 
tion of  the  plaintiff,  and  the  court  overruling  the  demurrer, 
he  took  issue  upon  the  facts. 

The  plaintiff  then  produced  the  execution  described  in  his 
notice,  with  the  indorsement  of  the  sheriff  thereon,  as  set 
forth  in  his  notice,  and  offered  to  prove  by  Alexander  White, 
the  attorney  of  record  of  the  plaintiff,  that  on  the  26th  June, 
1845,  he  demanded  the  money  of  said  Spence,  and  that  he 
did  not  pay  it.  To  the  introduction  of  this  proof  of  demand, 
the  defendant  objected,  but  the  court  overruled  the  objection, 
and  the  "plaintiff  excepted. 
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The  jury  found  a  special  verdict,  that  a  certain  execution 
came  to'  his  hands,  which  is  particularly  described,  and  dif- 
fers from  the  execution  described  in  the  notice,  in  the  amount 
of  the  judgment,  in  this,  that  in  the  notice  the  judgment  is 
stated  to  be  for  |592  20,  and  in  the  verdict  $590  20 ;  that 
he  received  thereon,  after  paying  costs,  fees,  &-c.  $374  12, 
ori  the  25th  October,  1844,  and  that  he  was  sheriff  at  the 
time.  That  on  the  26th  June,  1845,  the  money  was  demand- 
ed of  him,  by  A.  White,  the  attorney  of  record  of  the  plain- 
tiff, and  that  he  refused  to  pay. 

Upon  this  verdict  the  court  rendered  judgment  against  the 
sheriff,  and  certain  other  persons,  his  sureties  in  office,  for 
the  sum  of  $548  73,  besides  costs. 

The  defendants  now  assign  for  error — 

1.  The  overruling  the  demurrer  to  the  notice. 

2.  The  admission  of  the  evidence  to  prove  a  demand. 

3.  In  the  judgment  rendered  upon  the  verdict. 
4  In  the  final  judgment. 

S.  F.  Rice,  for  plaintiff"  in  error. 

1.  In  a  summary  proceeding  against  a  sheriff  for  failing  to 
pay  over  money  collected,  it  is  necessary  to  alledge  a  special 
demand,  and  by  whom,  and  in  what  county,  and  when  niade. 
[Barton  v.  Peck,  1  S.  &  P.  486;  I'Chitty's  PI.  323,  324; 
Broughton,  et  al.  v.  The  State  Bank,  6  Porter,  48  ;  McBroom 
v.  Governor,  lb.  32  ;  Brazeal,  et  al.  v.  Smithy  5  Ala.  R.  206 ; 
Allen  V.  Gant,  1  A.  K.  Marsh.  409  ;  ^Davis  v.  Artnstrong,  lb. 
364;  Clay's  Dig.  217,  §  82.] 

2.  If  a  demand  by  "the  plaintiff,"  is  alledged,  it  is  not 
sustained  by  proving  a  demand  by.  the  plaintiff's  attorney. 
One  party  cannot  thus  mislead  his  adversary  by  his  pleading 
— especially  in  a  summary  proceeding.  [Torbert  v.  Wilson^ 
1  Stew.  4*  Por.  204.] 

3.  A  notice  when  pleaded  to,  in  such  cases,  is  in  the  na- 
ture of  a  declaration,  and  is  a  part  of  the  record.  [Walker,  et 
al.  V.  Turnipseed,  8  Ala.  R.  679.] 

4.  In  proceedings  of  tflis  kind,  a  misdescription  of  the  ex- 
ecution is  a  fatal  defect ;  and  if  the  verdict  of  the  jury  shows 
that  the  money  was  collected  on  an  execution  diff'erent  from 
that  described  in  the  notice,  a  judgment  on  that  verdict  can- 
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not  be  sustained.  No  amendment  of  the  verdict  can  now  be 
made,  and  nd  intendment  can  be  made  that  the  jnry  did  not 
find  what  they  have  written  out  as  their  verdict.  [Johnson, 
et  al.  V.  Gray,  6  Ala.  R.  276.] 

6.  The  judgment  is  fatally  defective  in  not  showing  that 
there  was  any  proof  as  to  who  were  sureties  of  S  pence. 

6.  In  penal  actions,  or  summary  proceedings  for  penalties, 
the  declaration  or  notice  must  show  that  the  plaintiff's  claim 
is  not  barred  by  the 'act  of  limitations,  and  every  other  fact 
which  gives  the  right  to  the  penalty.  Under  this  rule  Rut- 
ledge  should  have  averred  that  he  was  a  citizen  of  Talladega 
county,  or  that  the  demand  was  made  in  Talladega  county. 
[1  Marsh,  supra.] 

L.  E.  Parsons,  contra.        ,        . 

ORMOND,  J.: — We  will  consider  the  questions  raised  in 
the  order  they  were  made  in  the  argument.  The  case  of 
Price  V.  Cloud,  6  Ala.  Rep.  253,  is  decisive,  that  in  a  notice 
for  a  motion  of  this  kind,  it  is  not  necessary  to  state  the  day 
when  the  demand  was  made,  but  that  a  general  averment, 
that  demand  was  made,  is  sufficient,  if  it  sufficiently  appear 
that  the  demand  was  madef  before  notice  of  the  motion,  and 
after  the  money  .was  collected.  That  does  appear  in  this  no- 
tice, as  it  states  the  receipt  of  the  money  by  the  sheriff,  on 
the  execution,  and  proceeds,  "which  monies  you  have/ailed 
to  pay  over  on  demand  to  the  plaintiff."  This  is  certainly 
sufficient  as  a  notice,  although  on  the  trial  it  was  necessary 
to  prove  the  day  when  the  demand  was  made. 

It  is  further  contended,  that  the  notice  should  alledge  that 
the  plaintiff  resided  in  the  county  where  the  judgment  was 
rendered,  or  that  a  demand  was  made  in  Talladega  county. 
This  argument  is  founded  on  the  act  requirmg  the  creditor 
to  appoint  an-  agent  in  the  county,  where  the  execution  is 
levied,  when  he  resides  in  a  different  county,  to  whom  the 
sheriff  may  pay  the  money,  4*c.  .[Clay's  Dig.  217,  <§>  82.J 
-The  act  proceeds  to  declare,  that  if  lluch  agent  is  not  appoint- 
ed., no  judgment  shall  be  rendered  for  nonpayment,  unless  a 
demand  be  first  made  of  a  sheriff  in  his  county,  by  the  credi- 
tor, or  by  some  person  having  a  written  order  from  him.     It 
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is  obvious  this  is  nia'tter  x>jt  defence  for  the  sheriff,,  who  j^y 
proving  the  fact,  that  the  creditor  did  not  reside  in  the  counr 
ty  where  the  execution  was  levipd,  would  cast  on  him  the, 
necessity  of  making, proof  of  demand,  either  personally  or  by 
an  order  in  writing. 

The  variance  between  the  execution  on  which  the  jury 
have  found  the  money  was  collected,  and  that  described  in 
the  notice,  is  fatal  to  the  judgment.  As  this  was  evidently  a 
mere  clerical  error  in  transcribing  the  execution,  which  was 
in  evidence  before  the  jury,  it  could  have  been  amended  in 
the  court  below,  but  no  such  amendment  can  be  made  here. 

A  still  more  fatal  defect  in  the  proceedings  is  the  omission 
to  make  proof  to  the  court,  who  were  the  sureties  of  the  she- 
riff. They  were  not  parties  to  this  motion,  which  is  alone 
against  the  sheriff,  and  to  authorize  the  court  to  render  a 
judgment  against  tl^em,  the  fact  should  have  been  proved  to 
the  court,  that  those  against  whom  the  judgment  was  render- 
ed as  such,  were  his  sureties,  and  the  record  must  show  that 
this  was  done.  [Gary  v.  Frost  ^  Dickinson,  5  Ala.  Rep. 
638-] 

An  agreement  has  been  entered  into  by  the  parties,  that  if 
the  court  below  could  amend  this  judgment  nunc  pro  tunc, 
from  the  fact  that  the  bond  of  the  sheriff  was  on  file  in  the 
clerk's  office,  with  these  persons  as  his  sureties,  it  shall  be 
considered  as  amended  here,  but  we  are  clear  in  the  opinion 
no  such  amendment  can  be  made.  The  defect  in  this  judg- 
ment is,  the  omission  to  state  that  a  fact  was  proved  which 
alone  could  give  the  court  jurisdiction  to  render  a  judgment 
against  them.  The  existence  of  this  conclusive  evidence  of 
their  suretyship  in  the  clerk's  office,  only  Shows  that  the 
proof  could  have  been  made,  but  to  authorize  such  an  amend- 
ment, it  should  appear  by  matter  of  record  that  such  proof 
was  made,  though  omitted  to  be  stated  in  the  entry  of  the 
judgment.  ,'.    ^ 

It  remains  to  be  considered  whether,  under  the.  facts  al- 
ledged  in  the  notice,  that  a  demarid  was  made  by  the  plain- 
tiff, it  was  competent  to  prove  a  demand  by'  the  attorney  of 
record  of  the  plaintiff.  We  consider  that  this  averment 
71   , 
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would  be  satisfied  by  proof  of  demand  by  the  attorney  of 
record,  A  payment  to  him  by  the  sheriff,  would  be  conclu- 
sive against  the  plaintiff,  and  it  necessarily  follows,  that  he 
had  the  right  to  demand  payment,  and  that  a  demand  by  him 
is  ia  law  a  demand  by  the  plaintiff. 

For  the  error  previously  noticed,  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


HIGHTOWER,  ET  al.  v.  KENNEDY,  et  al. 

1.  Upon  an  order  in  chancery  overruling  a  demurrer  to  a  bill,  leaving  the  cause 
to  be  proceeded  in  to  a  hearings  according  to  the  practice,  a  writ  of  error 
will  not  lie  under  the  third  section  of  the  act  of  1846,  "  relating  to  judicial 
proceedings,"  or  any  other  enactment ;  but  the  defendant  must  await  the 
rendition  of  the  final  decree  before  he  can  thus  bring  up  for  revision  the 
decision  of  the  demurrer. 

Error  to  the  Court  of  Chancery  for  Lauderdale. 

L.  P.  Walker,  for  the  plaintiffs  in  error. 
J.  E.  Moore,  for  the  defendants. 

COLLIER,  C.  J.— The  plaintiffs  in  error  filed  their  bill 
against  the  defendants,  to  which  the  latter  demurred,  and 
their  demurrer  being  overruled,  they  have  prosecuted  a  writ 
ctf  error.  We  hava  repeatedly  held,  that  a  writ  of  error  will 
not  lie  upon  an  interlocutory  decree,  while  the  cause  is  still 
pending  in  the  primary  court,  and  unless  the  act  of  Februa- 
ry, 1846,  requires  a  departure  from  these  decisions,  we  must 
repudiate  the  cause.  The  third  section  of  that  statute  to 
which  we  have  been  referred,  enacts,  "  that  when  the  judge 
or  chancellor  holding  a  court,  shall  be  of  opinion  that  it  will 
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facilitate  the  business,  or  diminish  expenses  of  litigation,  he 
may  take  up  and  decide  any  question  of  law  arising  upon 
demurrer  in  any  cause,  before  the  same  is  ready  for  final  tri- 
al upon  the  evidence  therein."  This  provision  certainly  ef- 
fects no  change  in  the  law ;  for  it  was  always  competent  for 
a  court  of  law,  in  its  discretion  to  dispose  of  a  demurrer  to 
the  pleadings,  without  requiring  the  parties  to  announce  that 
they  were  ready  with  their  evidence  for  the  trial  of  the  issue 
of  fact,  should  one  be  made  up.  And  in  respect  to  a  suit  in 
chancery,  it  was  necessary  that  a  demurrer  to  a  bill  should 
be  disposed  of  before  the  parties  could  take  testimony.  So 
that  of  necessity,  the  parties  cannot,  when  the  demurrer  is 
called  for  argument,  be  ready  for  a  hearing  "upon  the  evi- 
dence," unless  the  only  evidence  relied  on  be  the  answer 
and  exhibits,  which  latter  may  be  proved  ore  tenus  at  the 
hearing. 

But  if  the  section  we  are  considering  is  effective  for  any 
purpose,  its  operation  must  be  confined  to  the  primary  court, 
and  can  neither  extend  or  limit  the  jurisdiction  we  are  per- 
mitted to  exercise.  Upon  this  point,  it  seems  to  us  there  is 
no  ground  for  controversy  j  for  there  is  nothing  to  indicate 
that  the  legislature  intended  to  secure  to  either  party  the 
right  of  a  revision  upon  overruling  a  demurrer  merely.  The 
writ  of  error  is  consequently  dismissed.  , 


HUGHES  v.  RINGSTAFF. 

1 .  Where  a  guardian  is  cited  to  appear  and  state  his  account  for  final  set- 
tlement, and  omits  to  do  so,  it  is  the  duty  of  the  judge  to  state  the  account, 
and  cause  notice  to  be  given  to  the  guardian,  that  unless  he  appears  at  the 
next  prphans'  court,  and  file  his  account  and  vouchers  fer  settlement,  then 
Ihe  account  of  the  judge  will  be  reported  for  allowance.and  settled.     It  Is 
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error  to  state  the  account  and  alloirance  at  the  same  tetm,  and  it  makes  no 
difference  tliat  the  guardian  is  present  when  the  account  is  settled  by  the 
judge  and  contests  its  ite^. 

2.  Quere9  Whether  the  guardian  will  be  permitted  to  contest  the  items  in 
the  account  stated  by  the  jndge,  when  he  is  in  contempt  by  refiising  to 
state  the  account  himself. 

3.  Q;aere^  Whether  a  guardian  can  .be  cited  to  a  final  settlement  by  his 
ward  before  majority,  without  having  been  removejl  from  the  trust ;  and 
also,  whether  on  either  annual  or  final  settlement,  the  sum  found  due  to 
the  ward  can  be  decreed  to  be  paid  to'the  register  of  the  court 

Error  to  the  Orphans'  Court  of  Lowndes. 

Hughes  was  cited  by  the  orphans'  court,  as  the  guardian 
of  Flora  Ann  Ringstaflf,  to  appear  and  show  cause  why  he 
should  not  make  a  final  settlement  of  said  ward's  estate. 
The  citation  issued  t6th  February.  1844,  and  is  returned 
executed. 

In  the  judgment  entry  it  is  recited,  the  proceedings  were 
had  at  the  instance  of  one  Mitchell,  guardian  ad  litem  for  the 
minor,  "as  well  as  that  the  parties  appeared  by  their  attornies. 
It  is  further  recited,  that  the  defendant  having  failed  to  file 
his  account,  with  vouchers  for  settlement,  the  court,  on  the 
motion  of  the  plaintiff,  stated  an  account,  charging  the  de- 
fendant with  such  amounts  as  appeared  to  have  come  to  his 
hands.  He  w&s  charged  as  guardian  with  the  sum  of  $2,- 
904  65  cash,  in  former  guardian's  hands,  with  interest  from 
the  3d  of  October,  1837  to  10th  February  1844,  which  was 
returned  in  a  settlement  previously  made  with  the  orphans' 
court.  The  defendant  filed  his  exception,  denying  this 
charge.  Issue  was  then  joined  between  the  parties,  and  a 
witness  proved  on^ehalf  of  the  plaintiff,  that  the  defendant 
said  to  him  he  had  made  a  settlement  with  Measles,  the  for- 
mer, guardian,  and  had  received  from  him  what  was  due  to 
his  ward.  No. other  evidence  was  introduced,  nor  other  ob- 
jeetion  made  to  the  account.  The  court  W£is  satified  with 
the  evidence,  and  allowed  the  charge.  It  also  ascertained 
the  balance  due  to  the  ward  to  be  $1,116  08.     Whereupon 
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it  was  ordered,  that  Flora  Ann  Ringstaff  have  the  snm  of 
$1,110  08,  with  interest  from  the  15th  February,  1844,  and 
•that  the  defendant  pay  the  same  ove^into  the  hands  of  th& 
register  of  the  orphans'  court. 

The  defendant  sues  out  this  writ  of  error,  and  here  as- 
signs— 

1.  That  it  was  error  to  state  an  account  and  report  it  for 
allowance  at  the  same  t^rm  of  court,  and  in  proceeding  iu  the 
settlement  at  the  same  term. 

2.  That  the  proof  was  insufficient  to  authorize  the  judg- 
ment. 

BoLiiiNG,  for  the  plaintiff  in  error,  on  the  first  point  called 
the  attention  of  the  court  to  the  statute,  Digest,  230,  §  28, 
and  on  the  second,  cited  Watson  v.  Byers,  6  Ala.  B.  393. 

N.  Cook,  contra,  insisted,  the  appearance  of  the  guardian, 
and  his  contestation  of  the  account  stated,  must  be  consider- 
ed as  waiving  the  statutory  notice  ;  and  this  the  more  espe- 
cially, as  no  request  was  made  to  delay  the  cause.  The 
proof  of  the  sum  due  is  ample,  as  it  consisted  of  his  return,  as 
well  as  the  admission  that  what  was  due  from  the  forriier 
guardian  was  collected. 

GOLDTHWAITE,  J.— 1.  The  statute  of  1843,  is  very 
precise  in  directing  the  course  to  be  pursued  when  an  exe- 
cutor, administrator,  or  guardian,  is  cited  to  appear  and  file 
his  account  and  vouchers  for  sottlement,  and  fails  to  obey 
the  citation.  The  judge,  upon  such  failure,  is  authorized  to 
•state  the  account,  charging  the  party  with  such  amounts  as 
shall  appear  to  have  come  to  his  hands.  The  judge  is  then 
to  cause  notice  to  be  given  to  the  executor,  &c.  that  unless 
he  appear  at  the  next  term  of  the  orphan's  court  thereafter, 
and  file  his  account  and  vouchers  for  settlement,  the  account 
so  stated  by  the  judge  will  be  reported  for  allowance,  and 
settled  as  required  by  law.  A  proviso  to  the  act  directs,  that 
if  the  executor,  S^c.  at  any  time  before  the  final  decree  upon 
the  account  stated  by  the  judge,  shall  appear  and  file  his  ac- 
counts and  vouchers  for  settlement,  and  shall  j)ay  such  costs 
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as  may  have  accrued,  the  proceeding  had  in  relation  to  the 
account  stated  by  the  judge  shall  be  set  aside,  and  the  court 
is  then  to  proceed  to  ^tle  with  the  executor,  &c.  according^-- 
to  the  general  law.     [Dig.  230,  §  48.] 

It  is  obvious  from  this  enactment,  that  the  guardian  is 
entitled  to  notice  that  an  account  has  been  stated,  by  the 
judge,  and  it  seems  also,  his  appearance  when  the  judge  is 
stating  this  account,  cannot  relieve  the  court  from  its  duty  to 
give  the  statutory  notice,  or  preclude  the  party  from  insist- 
ing upon  the  notice.  It  appears  here,  that  the  account  was 
stated  at  the  same  term  at  which  it  was  finally  decreed.  In 
this  we  think  the  court  erred,  and  for  this  error  the  judg- 
ment must  be  reversed. 

2.  Upon  the  question  raised  on  the  evidence,  we  should 
incline  to  think  it  sufficient,  even  in  a  condition  of  things 
which  would  allow  the  guardian  to  controvert  the  charge, 
but  it  deserves  consideration  whether  the  party  in  contempt 
by  refusing  himself  to  state  an  account,  will  be  permitted  to 
contest  that  stated  by  the  judge  under  the  provisions  of  the 
statute  just  quoted. 

3.  Tnere  is  another  matter  in  this  cause,  to  which  it  is 
proper  to  call  attention.  The  guardian  is  cited  to  a  final  set- 
tlement with  his  ward,  who  is  described  in  the  record  as 
still  being  a  minor,  and  there  is  nothing  to  show  the  guar- 
dian has  been  removed  from  his  trust.  Under  these  cir- 
cumstances, it  certainly  admits  of  question,  whether  a  final 
settlement  can  be  made,  and  more  especially,  whether  there 
is  any  warrant  to  decree  a  sum  due  to  the  ward,  to  be  paid 
to  the  register  of  the  court,  whether  the  decree  is  oh  an  an- 
nual or  final  settlement. 

Judgment  reversed  and  cause  remanded. 
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POND,  ET  AL.  V.  LOCKWOOD,  et  al.       ..' 

1.  A  defendant  in  chancery  has  the  right  at  any  time  before  the  final  hearing, 
to  have  a  decree  pro  confesso  set  aside  upon  filing  a  full  and  complete  an- 
swer. This  right  will  not  be  lost,  because  the  defendant  had  previously 
made  an  ineffectual  effort  to  set  aside  the  decree  pro  confesso,  upon  an  in- 
sufiicient  answer.  ,. 

Error  to  the  Chancery  Court  at  Montgomery. 

Bill  filed  by  the  defendants,  against  the  plaintiffs  in  error, 
and  a  judgment  pro  confesso  rendered  against  them  for  failing 
to  answer.  When  the  cause  was  called  in  its  order,  the  com- 
plainants moved  for  a  decree  on  the  bill,  which  had  been 
previously  taken  as  confessed.  The  defendant  moved  to  set 
aside  the  order  pro  confesso,  and  off'ered  to  file  what  hg  sup- 
posed to ,  be  a  full  and  complete  answer.  The  chancellor 
was  of  opinion  that  the  answer  was  not  full  and  complete, 
and  refused  to  set  aside  the  order,  and  to  give  time  to  file  the 
answer.  On  the  third  day  of  the  term,  and  before  the  final 
decree  was  rendered,  the  defendant  renewed  his  motion,  and 
offered  to  file  a  full  and  complete  answer,  which  was  refused 
upon  the  ground  that  it  was  irregular,  and  inadmissible  if  the 
first  application  was  properly  rejected. 

A  final  decree  being  rendered,  the  defendants  prosecute 
this  writ,  and  assign  for  error  the  refusal  of  the  chancellor  to 
permit  the  answer  to  be  filed. 

T.  D.  Williams,  for  plaintiffs  in  error,  cited  9  Ala.  179. 

ORMOND,  J. — In  our  judgment  the  chancellor  erred,  in 
refusing  to  permit  the  answer  in  this  cause  to  be  filed.  The 
reason  assigned  by  the  chancellor  is,  that  he  had  refused  at  a 
previous  day  of  the  term  to  set  aside  the  decree  pro  confesso, 
and  permit  an  answer  to  be  filed,  and  he  seems  to  have  con- 
sidered, that  this  precluded  the  defendants  from  afterwards 
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filing  an  aiisweu  The  Statute  is  peremptory,  and  declares, 
that  ".m  all  cases  ^before  the  hearing  of  the  cause,  the  de- 
fendant shall  have  leave  to  set  aside  the  order  pro  confesso, 
by  filiug  a  full  and  complete  answer."  The  fact,  then,  that 
the  respondents  had  previously  been  refused  permission  tollle 
an  insufficient  answer,  was  no  reason  for  refusing  afterwards 
to  permit  a  full  and  complete  answer  to  be  filed,  before  the 
hearing  of  the  cause.  This  right  is  explicitly,  and  in  terms 
secured  to  the  defendants,  and  the  chancellor  has  no  discre- 
tion  tb  refuse  the  permission.  What  effect  the  filing  of  an 
answer  would  have,  to  delay  a  cause,  when  it  was  postponed 
until  the  cause  was  ready  for  a  hearing,  we  need  not  now 
consider — the  right  to  file  the  answer  at  any  time  before  the 
hearing,  is  clear.  ^  *.>>. 

For  this  error  the  decree  feust  be^reversed^  and  J^e  caHse 
remanded  for  further  proceedings.  %i/        '    W/ 
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1.  Contract  between  the  parties  by  which  the  principal  duty  wctit  to  be  per- 
formed  by  A.  G.  (the  defendant)  in  favor  of  J.  W.  W.  (the  plaintiff,)  con- 
cludes €md  is  subscribed  as  follows :  "  In  testimony  of  which,  we  have 
hareimto  annexed  our  respective  signatures,  this  30th  day  of  April,  A.  D. 
1841.  }.  W.  W,  [l,  s.]  a.  G."  Hdd:  That  this  was  not  a  sealed  in- 
stmment  previous  to  the  act  of  1839,  and  that,  that  statute  had  not  piade  it 
such ;  that  to  constitute  a  writing  under  seal,  it  shuuld  import  upon  its  face 
that  the  parties  thus  intended  to  execute  it.  Such  an  indication  might  be 
made  by  the  usual  conclusion,  "  witness  our  hands  and  seals,"  &c.  and 

-.perhaps  by  a  scrawl  set  opposite  the  names  of  all  who  subscribed  the  in- 
strument, with  the  word  seal  or  the  letters  L.  S.  written  therein. 

Writ  of  Error  to  thfe  County  Court  of  Sumter. 

This  weis  an  action  of  assumpsit  ^t  the  suit  of  the  plaintiff 
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against  the  defendant.  On  the  trial,  the  plaintiff  offered  to  ■ 
read  to  the  jury  a  written  contract  between  the  parties,  which 
is  desgribed  in  the  declaration.  This  contract  concludes  and 
is  subscribed  £is  follows,  viz  :  "  In  testimony  of  which,  we 
have  hereunto  annexed  our  respective  signatures,  this  30th 
day  of  April,  A.  D.  1841. 

Isaac  W.  Waddel,  [l.  s.] 
And'w  Glassel."  ^. ,      .-, 

Test:     Jno.  R.  Larkins." 

To  the*  introduction  of  this  writing  as  evidence,  the  de-^ 
fendant  objected,  on  the  ground  that  it  was  a  sealed  insthi- 
ment,  which  objection  was  sustained,  and  the  writing  ex* 
eluded.  Thereupon  the  court  charged  the  jury,  that  the 
plaintiff  had  failed  to  make  out  his  case  by  proof.  To  aU 
which  the  plaintiff  excepted,  &c. — a  verdict  and  judgment 
were  accordingly  rendered  for  the  defendant. 

J.  Hair  and  Hoit,  for  the  plaintiff  in  error,  made  the  fol- 
lowing points:  1.  To  make  a  sealed  instrument,  the  inten- 
tion should  appear  in  the  body  of  the  writing,  and  a  scrawl 
should  be  placed  opposite  to  the  names  of  the  parties  signing. 
[Minor's  Rep.  187,  421;  4  Ala.  Rep.  140.]  2,  The  letters 
L.  <S.  in  a  scrawl,  if  nothing  else  appears,  will  not  make  a 
seal.  But  if  this  made  the  paper  a  writing  obligatory  as  it 
respects  the  plaintiff,  there  is  no  proof  that  the  defendant 
idopted  his  seal.  [1  Phil.  Ev.  416;  9  Johns.  Rep.  285;  7 
Sill  4-  J.  Rep.  284;  2  Dev.  Rep.  4^3;  2  Port.  Rep.  68.] 

S.  W.  Inge,  for  the  defendant.  The  writing  excluded 
Tom  the  jury  is  a  sealed  instrument  without  the  aid  of  the 
ict  of  1839.  [Minor's  Rep.  187;  1  Wash.  Rep.  56 ;  Clay's 
Dig.  138;  3  Ala.  Rep.  145;  4  Id.  140;  7  Id.  351.]  The 
seal  opposite  the  name  of  the  plaintiff  may  be  considered  the 
jeal  of  the  defendant  also.  [2  Port.  Rep.  54  ;  9  Johns.  Rep. 
285 ;  3  Phil.  Ev.  C.  &  H.  Notes,  1280.] 

COLLIER,  C.  J.—Previous  to  the  act  of  1839,  the  con-, 
;ract  declared  on  would  not  have  been  recognized  as  a  sealed 
nstrument  as  to  either  the  plaintiff  or  defendant ;  because 
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the  writing  did  not  contain  a  recognition  that  the  scrawl  set 
opposite  the  name  of  the  plaintiff  was  intended  to  be  the  seal 
of  either  party.  [Minor's  Rep.  187.]  The  act  referred  to 
enacts  "  that  all  covenants,  conveyances,  and  all  contracts  in 
writing,  which  import  on  their  face  to  be  under  seal,  shall  be 
taken,  deemed  and  held  to  be  sealed  instruments,  and  shall 
have  the  same  effect  as  if  the  seal  of  the  party  or  parties  were 
affixed  thereto,  whether  there  be  a  scrawl  to  the  name  of 
such  party  or  parties  or  not."     Clay's  Dig.  138. 

Taking  this  statute  in  connection  with  the  case  fcited  from 
Minor,  and  we  think  it  is  clear  that  the  agreement  in  ques- 
tion was  not  under  seal.  To  give  to  it  such  a  character,  it 
should  import  upon  its  face  that  the  parties  thus  intended  to 
execute  it.  This  is  most  usually  indicated  by  the  conclusion 
of  a  writing,  which  recites  that  the  parties  have  subscribed 
their  names  and  eiffixed  their  seals ;  "  witness  our  hands  and 
seals,"  4*c. 

We  will  not  say  that  without  such  a  recognition  in  the 
body  of  the  writing,  it  cannot  be  a  sealed  instrument.  If  a 
scrawl  was  placed  opposite  the  name  of  each  of  the  contract- 
ing piirties,  and  the  letters  "  L.  S."  or  the  word  "  seal"  writ- 
ten therein,  perhaps  that  dignity  would  be  imparted  to  it. 
But  where  the  contract  is  silent  in  respect  to  the  intention  of 
the  parties  to  seal  it,  and  a  scrawl  with  the  letters  "L.  S." 
inserted  in  it,  is  placed  opposite  the  name  of  the  party  in 
whose  favor  the  principal  duty  is  to  be  performed,  the  legal 
construction  of  the  writing  will  not  authorize  it  to  be  treated 
as  a  sealed  instrument. 

If  the  statute  of  six  years  had  run,  could  not  the  defendant 
avail  himself  of  it,  as  a  bar,  or  would  the  statute  of  sixteen 
years,  the  limitation  to  actions  on  specialties,  apply.  We 
think  most  certainly  the  former,  as  the  defendant  did  not  em- 
ploy a  seal  fot  himself,  and  there  is  nothing  on  the  face  of 
the  paper  to  show  that  he  adopted  for  himself  the  scrawl  of 
the  plaintiff. 

In  no  view  in  which  the  question  arising  upon  the  record 
has  presented  itself  to  us,  can  the  ruling  of  the  circuit  court 
be  supported — ^its  judgment  is  therefore  reversed,  and  the 
cause  remanded.  ^ 
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BURT,  USE,  &c.  V.  HUGHES. 

1.  When  a  credit  indorsed  on  a  note  is  erased  before  the  assessment  of  dam- 
ages by  the  clerk,  on  a  judgment  by  default,  the  party  is  not  entitled  to  a 
supersedeas. 

2.  And  it  is  error  upon  such  a  showing  to  amend  the  judgment  entry  nunc 
pro  tunc.  The  duty  of  the  clerk  is  to  enter  the  judgment  according  to  the 
note,  and  if  entered  for  more  or  less  than  the  proper  sum,  it  may  be  cor- 
rected, but  if  a  credit  is  erased  before  judgment,  the  court  cannot  set  up 

the  erased  credit.  "  ~       ' 

<■,  •  )  .■    i^ '\^ 

Writ  of  Error  to  the  Circuit  Court  of  Benton,  .  •  > 

Supersedeas,  by  Hughes  against  Burt,  suing  for  the  use 
of  one  Findley.  '     ^ 

The  petition  sets  forth  that  Burt,  at  the  fall  term  of  the 
circuit  court  of  Benton  county,  for  the  year  1843,  recovered 
a  judgment  by  default  against  Hughes,  for  $160,  Ijesides 
costs.  When  the  writ  in  that  suit  was  served,  the  cause  of 
action  indorsed  was  a  note  for  $119,  due  17th,  July,  1839, 
and  a  credit  was  stated  on  it  of  $54  90,  as  of  the  19th  No- 
vember, 1842.  Not  choosing  to  enter  a  defence  to  the  suit 
the  petitioner  allowed  judgment  to  go  by  default,  presuming 
the  credit  would  be  deducted  from  the  sum  of  the  note.  In- 
stead of  this  however,  after  it  was  ascertained  no  defence 
would  be  made,  the  plaintiff  procured  the  attorney  bringing 
the  suit,  to  erase  the  credit  from  the  note,  and  thus  the  judg- 
ment was  entered  for  the  full  sum  of  the  note.  Burt,  the 
nominal  plaintiff  is  alledged  to  be  entirely  insolvent,  and 
Findley  is  pressing  execution  for  the  entire  amount  of  the 
judgment. 

At  the  return  term  of  the  supersedeas  the  defendant  in  the 
original  judgment,  moved  the  court  to  correct  the  judgment 
nunc  pro  tunc.  The  judgment  entry  recites,  "that  it  ap- 
peared from  an  inspection  of  the  record,  that  the  defendant 
is  justly  entitled  to  a  credit  of  $54  90,  which  is  indorsed  on 
the  back  of  the  writ  as  having  been  paid  to  the  plaintiff,  and 
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credited  on  the  back  of  the  note,  19th  November,  1842. 
Thereupon  the  court  directed  the  proper  judgment  to  be  en- 
tered nunc  pro  tunc,  for  $107  47. 

We  learn  from  a  bill  of  exceptions,  allowed  at  the  hearing 
of  this  motion,  that  the  plaintiff  moved  the  court  to  dismiss 
the  supersedeas,  which  the  court  refused.  • 

The  defendant  then  moved  to  correct  the  judgment  of  the 
previous  term,  and  the  only  proof  offered  by  him  was  the  in- 
dorsement of  the  cause  of  action  on  the  writ.  The  plaintiff 
thereupon  offered  to  prove  by  parol,  that  the  credit  on  the 
note  sued  upon  was  erased  by  the  plaintiff's  attorney  after 
the  commencement  of  the  suit,  by  the  request  of  both  plain- 
tiff and  defendant.  This  proof  was  rejected  on  the  ground 
of  its  being  parol,  and  the  court  further  refused  to  hear  any 
parol  proof  from  the  plaintiff.  It  was  admitted  the  note  and 
t}ie  credit  upon  it  were  correctly  described  in  the  indorse- 
ment on  the  writ. 

The  plaintiff  excepted  to  the  ruling  of  the  court,  and  now 
assigns — 

\.  The  court  erred  in  refusing  to  dismiss  the  supersedeas. 

2.  In  setting  aside  the  judgment  of  the  previous  term  and 
entering  another  on  the  proof  disclosed  by  the  record. 

S.  F-  Rice,  for  the  plaintiff  in  error,  insisted — 

1.  Supersedeas  is  the  substitute  for  audita  querela,  and 
can  be  sued  out  only  formatters  arising  after  final  judgment. 
[Lockhart  v.  McElroy,  4  Ala.  Rep.  672  ;  'Stinnet  v.  Bank  at 
Mobile,  9  lb.  120.] 

2.  A  judgment  by  default  is  the  admission  of  the  cause  of 
action  stated  in  the  declaration,  and  has  no  reference  to  the 
writ.  When  judgment  is  entered  in  conformity  ^ith  the  de- 
claration, it  cannot  be  afterwards,  at  another  term,  changed  or 
altered.  [McGehee  v.  Greer,  7  Porter,  537 ;  State  Bank  v. 
Johnson,  9  Ala.  Rep.  367.] 

3.  If  however,  the  subject  is  one  of  inquiry  after  judg- 
ment, and  the  court  can  institute  an  examination  of  the  fact 
of  creditj  the  plaintiff  should  have  been  permitted  to  show 
the  credit  was  erased  by  mutual  consent.  This  he  could 
have  done  on  a  trial,  and  certainly  he  has  the  same  right  with- 
out one.     If  the  fact  is  as  the  plaintiff  proposed  to  show,  then 


JANUARY  TERM,  1847. 573 

Burt  V.  Hughes.  

the  defendant  is  taking  advantage  of  his  own  wrong.  [Ijock- 
hart  V.  McElroy,  4  Ala.  Rep.  572 ;  Givens  v.  Lawler,  9  lb. 
543.]  ^  .  -    -  -         • 

T,  A.  Walker,  contra,  argued — 

1.  Our  statutes  provide,  that  any  mistake  may  be  amended, 
(Dig.  321,  §  50,)  and  under  these  and  similar  statutes,  the 
right  of  amendment  has  been  often  exercised.  [Merchants' 
Bank  v.  Minthorne,  19  Johns.  244;  Wilkerson  v.  Gold- 
thwaite,  1  S.  «fc  P.  159;  Brown  v.  Bartlett,  2  Ala.  Rep.  29; 
Fuqua  v.  Carvill,  Minor,  170  ;  Clements  v.  Judson,  lb,  395  ; 
Draughan  v.  Tomb.  Bank,  1  Stew.  66 ;  Allen  v,  Bradford,  2 
Ala.  Rep.  281.] 

2.  The  court  properly  refused  parol  proof  to  contradict  the 
record.  [15  John.  318  ;  Thompson  v.  Miller,  2  Stew*.  470  f 
Armstrong  v.  Robertson,  2  Ala.  R.  164.] 

GOLDTHWAITE,  J.— 1.  It  seems  there  was  no  judg- 
ment rendered  in  the  court  below,  on  the  petition  for  the  su- 
persedeas,  and  for  this  reason  the  writ  of  error  would  be  pre- 
mature, if  the  court  had  not  also  proceeded  to  correct  the 
judgment  rendered  at  the  previoojs  term.  As  the  case  how- 
ever, is  before  us,  in  all  its  aspects,  we  shall  proceed  to  de- 
termine the  questions  arising  on  the  record. 

In  Lockhart  v.  McElroy,  4  Ala.  R^p.  572,  we  considered 
out  statutory  writ  of  supersedeas  as  standing  in  the  stead  of 
the  common  law  writ  of  audita  querela,  but  the  claim  of  the 
petition  in  this  case  goes  much  further  than  that  writ  was 
ever  held  to  extend.  In  Viner's  Abridgement — title  Audita 
Querela,  E — it  is  said  the  writ  will  lie  only  to  present  some 
matter  of  defence  which  the  party  could  not  plead  to  the  suit 
when  in  progress.  Here  the  attempt  is  to  set  aside  a  judg- 
ment, for  a  matter  of  payment  which  the  party  could  have 
pleaded.  In  this  view  of  the  case,  it  seems  clear  the  party 
could  have  no  relief  at  common  law,  by  the  old  writ  of  au- 
dita querela,  and  therefore  is  not  entitled  on  this  ground  to 
a  supersedeas. 

2.  But  it  is  said  there  is  another  aspect  in  which  the  par- 
ty is  entitled  to  the  writ,  or  to  a  judge's  order  to  delay  or  stay 
the  execution  ;  and  that  is,  because  the  clerk  improperly  en- 
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tered  the  judgment  for  too  much,  by  omitting  to  reduce  the 
sum  of  the  note  by  the  credit  indorsed.  If  the  case  was  one 
of  mere  clerical  misprision,  there  would  be  great  force  in  this 
argument,  but  the  petition  shows  the  credit  was  erased  be- 
fore the  entry  of  judgment.  Under  the  statute  which  autho- 
rizes the  clerk  to  make  an  asesssment  of  the  damages  in  cer- 
tain actions  upon  default,  <^c.,  if  a  mistake  is  made  by  him 
in  the  sum  of  the  judgment,  whether  he  makes  it  too  much 
or  too  little,  the  court  may  correct  it  nunc  pro  tunc.  [Mer- 
chants' Bank  v.  Thorne,  19  John.  244,  And  several  cases  in 
our  own  court  cited  in  defendant's  brief.]  But  we  are  not 
aware  of  any  adjudications  which  warrant  the  court  in  set- 
ting up  a  credit  which  is  ereised  previous  to  the  delivery  to 
the  clerk  to  assess  the  damages.  Such  an  inquiry  would  be 
an  investigation  of  the  contested  claims  of  the  suitors,  and  as 
well  remarked,  would  be  the  very  matter  which  should  have 
been  in  issue. 

Whatever  relief  the  party  is  entitled  to,  we  are  clear  that 
supersedeas  is  not  his  proper  remedy.  [White  v.  Harris,  6 
Hump.  421.]  We  think  the  court  erred  in  amending  the 
judgment,  under  the  circumstances  disclosed,  and  that  the 
petition  should  have  been  dismissed. 

Judgment  reversed  and  remanded. 


OLIVER  V.  HOLT. 


1.  A  continuous  running  account,  between  the  same  parties,  is  an  entire 
thing,  not  susceptible  of  division,  the  aggregate  of  all  the  items  being 
the  amount  due,  and  therefore  a  recovery  of  a  part  by  suit,  will  bar  an  ac- 
tion for  the  residue.  The  rule  applies  to  a  physician's  account,  who  hav- 
ing sued  for  and  recovered  a  part,  cannot  maintain  an  action  for  the  residue 
of  the  account. 
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Assumpsit  by  the  defendant,  against  the  plaintiff  in  error. 
The  declaration  is  in  the  usual  form,  upon  a  physician's  ac- 
count. 

The  defendant  pleaded  a  former  recovery  before  a  justice 
of  the  peace  for  $37  50,  for  not  performing  the  same  identi- 
cal promises  and  undertakings  in  the  declarations,  which  he 
has  since  paid,  Sec. 

The  plaintiff  replied  that  the  recovery  before  the  justice, 
was  not  for  the  non-performance  of  the  promises  and  un- 
dertakings in  the  declaration  mentioned,  but  for  the  non- 
performance of  other  and  distinct  promises  and  undertakings, 
&c.  wherefore,  &c.  The  defendant  rejoined,  re-affirming 
the  facts  alledged  in  the  plea. 

The  jury  found  a  special  verdict,  that  the  defendant  became 
indebted  to  the  plaintiff  for  medicine,  and  medical  atten- 
tion, in  the  sum  of  one  hundred  and  sixteen  dollars,  and  that 
after  the  contracting  of  this  indebtedness,  and  after  it  be- 
came due,  the  plaintiff  brought  an  action  before  a  justice  of 
the  peace,  upon  a  medical  account,  and  recovered  in  said  ac- 
tion, before  said  justice,  between  $30  and  $40,  which  judg- 
ment remains  unreversed.  That  the  items  specified  in  the 
account  tried  before  the  justice  of  the  peace,  are  distinct  and 
different  from  those  sued  for  in  this  action.  That  some  por- 
tion of  each  account  was  made  the  same  year. 

Upon  these  facts,  the  court  rendered  judgment  for  the 
plaintiff  for  $116,  which  is  the  matter  now  assigned  as  error. 

A.  Martin,  for  the  plaintiff  in  error. 

The  judgment  of  the  court  below  is  erroneous.  An  ac- 
count due  is  an  indivisible  demand,  and  but  one  cause  of  ac- 
tion. [Lock  V.  Miller,  3  Stew.  &  P.  14 ;  De  Sylva  v.  Henry, 
3  Porter,  132 ;  Bendernagle  v.  Cocks,  19  Wend.  207.] 

A  non-prosecution  of  a  suit  to  judgment  upon  a  part  of  an 
account,  the  whole  of  which  is  due,  is,  while  that  judgment 
is  unreversed,  a  bar  to  a  subsequent  suit  on  the  balance  of  the 
account.  [Guernsey  v.  Carver,  8  Wend.  492;  Stevens  v. 
Lockwood,  13  Weud.  644;  Colven  v.  Corwen,  1 1  Wend.  557; 
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Bunnell  v.  Pinto,  2  Conn.  R.  431;  Avery  v.  Fitch,  4  Conn. 
R.  362 ;  Lane  v.  Cook,  3  Day,  255  j  Markham  v.  Middleton, 
2  Strange,  1259  ;  3  Phil.  Ev.  842,  n.  592,  and  authorities  ci- 
ted above.] 

The  judgment  of  the  court  does  not  correspond  with  the 
finding  of  the  jury. 

Elmore,  contra. 

1.  Under  the  issues,  the  plaintiff  could  show  that  the  mat- 
ters in  this  action  were  not  included  or  submitted  to  the  jury 
in  the  former  suit. 

2.  When  the  court  could  pass  on  the  whole  if  submitted, 
or  when  they  might  have  been  proved  under  the  form  of  ac- 
tion, the  presumption  is  that  they  were  submitted,  but  this 
can  be  rebutted  by  proof.  [Snider,  et  al.  v.  Croy,  2  Johnson, 
227;  Phillips  v.  Berick,  16  lb.  136 ;  Badger  v.  Titcomb,  15 
Pick.  409;.Sedden  v.  Tutop,  6  Term,  607.] 

3.  And  if  not  submitted  in  fact,  is  no  bar,  unless  under  an  en- 
tire contract,  and  the  verdict  of  the  jury  has  found  the  issues 
in  favor  of  plaijitiffs ;  and  the  record  shows  that  the  two  de- 
mands were  distinct  and  not  embraced,  and  could  not  have 
been  submitted  in  the  trial  before  the  justice.  One  test  is, 
could  the  same  evidence  sustain  both  actions  ?  [Snider,  et 
al.  V.  Croy,  2  Johnson,  230 ;  Brockaway  v.  Kreisy,  2  Johns. 
210;  Eastman  v.  Cooper,  15  Pick.  276  ;  Sedden  v.  Tutop,  6 
Term,  608 ;  Weaver  v.  Cowles,  2  Robinson  Va.  438 ;  Young 
V.  Manby,  4  M.  Selwin,  184;  Rex  v.  Shuff,  1  B.  &  Adol. 
672;  -Smith  v.  Whiting,  11-Mass.  445.] 

4.  On  the  finding  of  the  jury,  the  court  pronounced  the 
proper  judgment.     [See  cases  swpra.] 

ORMOND,  J. — The  writ  in  this  case  was  sued  out  on  the 
30th  January,  1843,  and  the  judgment  rendered  by  the  jus- 
tice of  the  peace  which  is  pleaded  in  bar,  on  the  8th  Febru- 
ary afterwards ;  it  is  therefore  a  just  inference,  that  the  ac- 
tion was  commenced  before  the  justice  before  this  suit  was 
instituted.  It  has  been  argued  on  that  hypothesis,  and  we 
shall  so  consider  it. 

The  facts  as  found  by  the  jury,  establish  that  there  was  a 
running^  account  between  these  parties  for  services  rendered 
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by  the  plaintiff  as  a  physician,  and  that  the  entire  account 
was  due  when  the  action  was  commenced  before  the  justice 
of  the  peace.  The  question  then  presented  by  the  record  is, 
whether  a  suit,  and  recovery  of  judgment,  for  part  of  an  ac- 
count, is  such  an  abandonment  of  the  residue,  that  no  action 
can  afterwards  be  maintained  for  it.  This  is  a  different 
question  from  that  jvhich  arises  when  a  former  recovery  is  re- 
lied on,  because  in  a  previous  action  between  the  same  par- 
ties, the  same  matter  was  put  in  issue,  and  and  was,  or  might 
have  been  passed  upon  by  the  jury. 

The  case  of  Seddon  v.  Tutop,  6  Term  Rep,  607,  is  a  lead- 
ing authority  upon  this  subject.  There  the  plaintiff  counted 
on  a  promissory  note,  and  also  for  goods  sold  and  delivered, 
and  obtained  a  judgment.  He  afterward^  brought  suit  for 
the  goods  sold,  and  the  court  held  that  the  former  recovery 
was  prima  facie  evidence  that  the  plaintiff's  entire  demand 
had  been  submitted  to  the  jury,  but  that  he  could  show  that 
it  was  not,  and  that  in  fact  no  evidence  whatever  was  sub- 
mitted to  the  jury  upon  the  demand  then  sought  to  be  en- 
forced. Lord  Kenyon  distinguishes  .the  case  from  one, 
where  a  party  suing  on  a  single  demand,  fails  to  make  proof 
of  a  part,  in  which  event  the.  verdict  would  be  ^  bar  to  an- 
other suit  for  the  portion  of  the  dernand  which  the  plaintiff 
failed  to  recover  in  the  first  suit.  This  principle  has  been 
frequently  recognized  in  this  court. 

In  this  case,  the  jury  have  found,  that  the  items  composing 
the  account  recovered  before  the  justice,  are  separate  and  dis- 
tinct from  the  items  of  this  account ;  it  is  clear,  therefore, 
that  this  matter  was  not,  and  could  not  have  been  passed 
upon  by  the  justice  of  t|ie  peace,  and  the  only  question  is, 
whether  a  running  account  is  such  an  entire  thing,  that  it  is 
not  susceptible  of  division,  and  that  therefore  a  recovery  in  a 
suit  instituted  for  a  part,  will  bar  a  suit  for  the  residue.  Such 
is  our  opinion.  A  continuous  running  account  between  the 
same  parties,  is  an  entire  thing,  not  susceptible  of  division, 
the  aggregate  of  all  the  items  being  the  amount  due.  If  this 
is  not  so,  then  each  item  of  which  the  account  is  composed 
is  a  separate  debt,  for  which  the  party  may  spe.  An  account 
may  doubtless  be  composed  of  items  independent  of,  and 
73 
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having  no  necessary  connection  with  each  other,  as  an  entire 
continuous  dealing,  and  in  such  a  case,  although  if  the  items 
be  of  a  similar  nature,  they  may  be  combined  in  one  action, 
the  party  may  if  he  thinks  proper  bring  separate  actions  on 
each,  the  only  remedy  for  which  would  be  an  order  to  con- 
solidate them. 

In  the  King  v.  the  Sheriff  of  Herefordshire,  1  B.  <fc  Aid. 
672,  separate  actions  were  brought  by  a  common  carrier  in 
the  county  court,  for  carrying  goods  at  two  several  times, 
each  .of  the  actions  being  for  £1  4s.  A  motion  was  made 
in  the  King's  Bench  for  a  prohibition,  upon  the  ground  that 
but  one  suit  could  be  maintained.  The  rule  was  refused, 
Lord  Tenterden  remarking,  that  they  were  distinct  debts, 
and  did  not  come  within  the  rule  of  law  prohibiting  the  split- 
ting of  actions. 

This  rule  of  law,  that  a  demand  not  divisible  in  its  nature, 
cannot  be  split  up  into  several  causes  of  action,  has  been  re- 
cognized by  this  court  in  two  cases,  Lock  v.  Miller,  3  Stew. 
&  P.  14,  and  De  Sylva  v.  Henry,  3  Porter,  132.  A  conse- 
quence of  this  rule  is,  that  a  judgment  in  a  suit  for  a  part  of 
the  claim,  is  a  bar  to  an  action  for  the  remainder.  This  re- 
sults necessarily  from  the  entirety  of  the  contract ;  being  in- 
capable of  division,  so  as  to  be  the  foundation  of  several  suits, 
a  recovery  of  a  part,  is  an  election  to  take  that  for,  and  is 
therefore  equivalent  to,  a  recovery  of  the  whole. 

This  principle  has  been  asserted  in  a  great  many  cases. 
Guernsey  v.  Carver,  8  Wend.  492,  was  an  action  for  goods 
sold  and  delivered  upon  an  account,  consisting  of  distinct 
items,  delivered  on  different  days,  but  all  due.  It  was  held 
to  be  an  entire  demand,  and  that  a  recovery  for  a  part  was  a 
bar  to  an  action  for  the  residue.  The  question  again  under- 
•\Xrent  an  elaborate  examination  in  the  case  of  Bendernagle  v. 
Cocks,  19  Wend.  207,  where  most  of  the  adjudged  cases  are 
analyzed,  and  the  principle  sustained  and  re-asserted.  The 
sanje  doctrine  is  asserted  in  Bunnel  v.  Pinto,  2  Conn.  431, 
and  in  Lane  v.  Cook,  3  Day,  255.  So  in  Ingraham  v.  Hale, 
11  S.  &  R.  78,  it  was  held  that  an  entire  demand  could  not 
be  separated,  by  the  assignment  of  a  part  to  another,  so  as  to 
authorize  more  than  one  suit  upon  it. 

Modifications  of  the  rule  may  be  found  in  some  cases, 
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which  seem  to  invade  this  principle  ;  but  the  rule  itself  is,, 
we  believe,  universally  recognized,  and  indeed  the  only  ques- ' 
tion  would  seem  to  be,  whether  a  continuous  running  ac- 
count, is  an  entire  thing,  or  whether  each  item  of  which  it  is 
composed  is  a  separate  debt.     That  it  is  an  entire  thing,  is 
expressly  decided  in  many  of  the  cases  referred  to,  and  on 
principle  it  would  seem  difficult  to  attain  any  other  conclu- 
sion. 

The  facts  found  by  the  jury,  bring  this  case  fully  within 
the  principle.  It  is  an  action  on  a  medical  account  which 
was  due  when  the  suit  was  commenced  before  the  justice  of 
the  peace.  L'ike  a  merchant's  account,  it  consists  of  a  con^ 
nected  series  of  dealings  between  the  parties,  the  aggregate 
sum  at  the  close  of  the  dealings,  or  when  the  account  is 
closed,  being  the  amount  due.  It  can  make  no  difference 
that  the  judgment  was  not  rendered  by  the  justice,  until  ^f- 
ter  this  suit  was  commenced.  Having  been  commenced  be- 
fore this  suit,  and  being  reduced  to.  judgment,  no  other  action 
can  be  maintained  for  the  same  demand. 

Reversed  and  remanded. 


CAWTHORN  V.  KNIGHT,  guardian,  &c. 

,  The  parties  in  whose  favor  executions  are  required  to  be  issued  by  the 
act  of  1830,  on  a  decree  of  the  orphans'  court,  for  the  final  settlement  of 
the  accounts  of  executors,  administrators  and  guardians,  are  upon  the  re- 
turn of  "  no  j)roperty  found,"  entitled  to  executions  in  their  own  names  a- 
gainst  the  sureties  of  the  defendant  in  the  decree. 

,  The  courts,  in  virtue  of  their  power  over  process  issued  by  them,  or  their 
officers,  without  the  aid  of  legislation,  may  amend  a  execution  by  striking 
therefrom  the  name  of  a  person  who  is  improperly  joined  as  a  defendant 
with  several  others,  without  impairing  its  validity  as  to  those  against  whom 
it  should  have  issued. 

Writ  of  Error  to  the  Orphans'  Court  of  Henry. 
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,Tht:  facts  of  thrsf^se  may  be  thus  condensed.  On  the 
17th  October,  1845,  a  writ  of  Jieri  facias  tested  of  the  pre- 
ceding day,  was  issued  from  the  orphans'  court  in  favor  of 
the  appellee  against  Moses  K.  Speight,  Stephen  Cawthorn, 
Wm.  Cawthorn,  Wm.  Armstrong,  executor  of  John  Jones, 
who  was  executor  of  Geo.  Jones,  deceased,  for  the  sum  of 
$1,453  58,  besides  costs,  which  was  levied  on  property  in 
the  possession  of  Stephen  Cawthorn.  Speight,  one  of  the 
defendants  in  execution,  was  appointed  a  guardian  of  the  ap- 
pellee's ward,  on  the  6th  day  of  November,  1834,  executed 
a  bond  as  such  guardian,  with  Stephen  and  Wm.  Cawthorn, 
Wm.  Armstrong  and  Geo.  Jones,  as  his  only  securities.  On 
the  final  settlement  of  the  accounts  of  Speight,  as  guardian,  a 
decree  was  rendered  on  the  23d  June,  1845,  against  him  by 
the  orphans'  court,  in  favor  of  Knight,  (the  appellee,)  his 
successor  for  the  sum  expressed  in  the  execution.  Johti  Jones 
was  not  an  obligor  in  the  bond,  nor  named  in  the  decree  of 
the  orphans'  court,  though  his  name  is  included  in  the  exe- 
cution. Upon  these  facts,  Stephen  Cawthorn  moved  the 
court  to  quash  the  execution,  which  motion  being  overruled, 
he  prayed  an  appeal. 

Previous  to  the  motion  of  S.  Cawthorn,  the  execution  was 
at  the  instance  of  John  Jones,  quashed  so  far  as  it  concerned 
him  ;  and  his  name  was  stricken  out  upon  motion  of  the 
plaintiff  in  execution,  made  at  the  same  time. 

J.  E.  Belser  and  J.  Buford,  for  the  appellant.  There  is 
no  judgment  in  favor  of  Knight  against  the  sureties  in  the 
bond,  nor  was  the  legal  title  thereto  in  him ;  consequently, 
execution  upon  the  bond  should  have  been  in  the  name  of 
the  obligee  for  the  use  of  the  party  interested.  The  bond  is 
a  joint  and  several  obligation,  and  an  execution  thereon  must 
issue  against  one  only,  or  all,  and  not  an  intermediate  num- 
ber. [2  Bac.  Ab.  696,  698 ;  T  Ala.  Rep.  593.]  Being  quash- 
ed as  to  Jones,  and  his  name  stricken  out;  on  Knight's  mo- 
tion, tTie  execution  was  avoided  in  iota. 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.J.— The  act  of  1830.  provides  that  all  de- 
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cfees  made  by  the  orphans'  court  on  a  final  settlement  of  the 
accounts  of  executors,  administrators,  and  guardians  shall 
hav*  the  force  and  effect  of  judgments  at  law,  and  execu- 
tions may  issue  thereon,  for  the  collection  of  the  several  dis- 
tributive amounts  against  such  executor,  administrator,  or 
guardian.  [Clay's  Dig.  304,  <§.  42.]  A  subsequent  enact- 
ment, of  1832.  declares,  that  when  such  an  execution  shall 
be  returned  by  the  sheriff  "no  property  found,"  as  to  a  part 
thereof,  or  generally,  execution  shall  forthwith  issue  against 
the  sureties  of  such  executors,  administrators  or  guardians. 
[Id.  305,  §  45.] 

In  the  case  at  bar,  it  is  distinctly  shown,  that  previous  to 
issuing  the  execution  in  question,  di  fieri  facias  had  been  is- 
sued and  returned  "no  property  found,"  against  the  estate  of 
Speight,  the  former  guardian  of  the  ward  ;  so  that  it  was  al- 
together competent  to  have  proceeded  against  the  sureties  as 
the  statute  prescribes.  The  plaintiff  in  execution  must  be 
the  party  in  whose  favor  the  decree  is  rendered  ;  for  the  ex- 
ecution is  a  consequence  of  the  decree,  and  the  return  upon 
the  execution  which  issued  against  the  principal  obligor,  and 
must  conform  to  them.  The.  seeming  incongruity  of  per- 
mitting an  execution  to  issue  in  favor  of  any  other  person 
than  the  obligee,  ig  relieved  by  the  statute  which  declares  its 
legal  effect,  and  gives  the  summary  remedy  to  the  party  to 
whom  the  money  has  been  adjudged.  Such  has  been  the 
unvarying  construction  placed  upon  the  act. 

John  Jones  it  seems  was  the  executor  of  Geo.  Jones,  a  de- 
ceased obligor,  and  the  question  is,  whether  the  insertion  of 
his  name  avoided  the  execution  in  toto,  or  whether  it  was  not 
amendable  by  striking  out  his  name,  without  affecting  its 
validity  as  it  respects  the  other  defendants. 

It  is  said  that  a  writ  of  execution  may  be  amended  for  a 
misprision  of  the  clerk,  by  the  8th  Henry  VI,  ch.  12  ;  but 
the  statutes  of  jeofails  do  not  extend  to  such  final  process. 
[2  Archb.  Prac.  279.]  The  amount  of  the  judgment  stated 
in  the  execution  may  be  amended.  [2  T.  Rep.  737 ;  5  John. 
Rep.  100.]  A  misnomer  on  a  ca,  sa.  has  been  amended  af- 
ter it  has  been  executed.  [Barnes'  Notes,  10  ;  4  Taunt.  R. 
322.]  And  even  to  strike  out  one  of  the  jiames  of  the  plain- 
tiffs.     [2  T.  Rep.  737.]     And  an  amendment  ha.s  been  allow- 
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ed  so  as  to  make  the  amount  agree  with  the  judgment,  whete 
it  is  variant.     [1  Chit.  R.  349.  J 

The  amendment  of  a  ca.  sa.  has  been  allowed  by  adding 
the  testatum  clause,  (3  Johns.  Rep.  144;)  or  where  it  issues 
for  more*  costs  than  were  awarded,  (3  Caine's  Rep.  98;)  and 
an  execution,  if  tested  after  the  plaintiffs  death,,  has  been  a- 
mended  so  as  to  make  it  conform  to  the  truth  of  the  case.  [1 
Cow.  R.  33;  6  T.  R.  368,  450.] 

An  execution  made  returnable  by  mistake  to  one  county 
instead  of  another  has  been  amended.  [2  B.  «fc  P.  Rep.  336; 
1  Marsh.  R.  (Eng.)237;  5  Burr.  Rep.  2588.J  Indeed  it  is 
very  difficult  to  prescribe  limits  to  this  salutary  power  pos- 
sessed by  the  courts,  of  permitting  amendments  in  their  pro- 
cess, whether  mesne,  or  final.  It  is  a  power  exercised  for 
the  promotion  of  justice,  with  no  parsimonious  hand  ;  yet 
where  its  allowance  would  be  destructive  of  the  rights  of  in- 
nocent third  persons,  the  court  will  scan  well  the  grounds 
upon  which  its  action  is  sought.  See  further,  1  H.  Bla.  R. 
541 ;  1  W.  Bla.  R.  694 ;  2  Id.  836 ;  5  T.  Rep.  577 ;  4  Taunt. 
R.  322  ;  5  Id.  606 ;  4  M.  &  S.  Rep.  328 ;  3  Greenl.  R.  20, 
260;  1  Johns.  Ca.  31 ;  11  Mass.  Rep.  413 ;  Coleman  &  C's 
Cas.  59;  3  Johns.  Rep.  448 ;  9  Id.  386 ;  3  Murp.  Rep.  128 ; 
4  Ohio.  Rep.  45;  4  Yeates'  Rep.  185,  205^  483 ;  4  Ball.  R. 
267.] 

Without  stopping  to  inquire  whether  the  present  case  is 
embraced  by  the  enlarged  and  liberal  provisions  of  our  sta- 
tute of  amendment,  it  is  perfectly  clear  that  the  cases  cited, 
furnish  an  ample  warrant  for  striking  out  the  name  of  the  par- 
ty who  was  improperly  joined  as  a  defendant.  The  powers 
of  courts  over  their  process,  independent  of  legislation,  are 
sufficiently  expansive  to  embrace  such  an  authority.  If  ne- 
cessary to  sustain  the  amendment  by  some  record  or  memo- 
randa, the  bond  would  show  who  were  the  sureties,  and  that 
John  Jones  was  not  one  of  them.  As  a  reason  for  omitting 
the  name  of  Geo.  Jones,  it  would  be  allowable  to  suggest  his 
death  upon  the  roll  nunc  pro  tunc,  or  to  show  the  fact  to  the 
court  in  answer  to  a  motion  to  quash.  We  think  the  recital 
in  thej?./a.  that  his  executor  was  a  defendant  therein  was 
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prima  fade  sufficient,  if  it  was  necessary  to  excuse  its  omis- 
sion. The  judgment  of  the  orphans'  court  permitting  the 
execution  to  be  amended, and  overruling  the  motion  to  quash, 
is  therefore  affirmed. 


.^ 


DOUGLASS,  ET  AL.  V.  TERRELL,  treasurer. 

1.  Where  a  motion  is  made  by  a  county  treasurer,  under  the  statute,  against 
a  clerk  for  not  rendering  au  account,  the  treasurer  is  a  competent  witness 
to  prove  the  account  was  not  rendered,  as  the  motion  is  a  county  prosecu- 
tion in  which  the  officer  has  no  interest. 

2.  In  amotion  by  a  county  treasurer  against  a  clerk  of  the  circuit  court  for 
not  returning  on  oath  an  account,  &c.  it  is  no  defence  that  the  plaintiff  is 
not  treasurer  dejure  if  he  is  so  defado. 

Writ  of  Eirror  to  the  Circuit  Court  of  Marion. 

This  is  a  proceeding  by  motion  oh  behalf  of  Terrell,  as 
treasurer  of  the  county  of  Marion,  against  Douglass,  as  clerk 
of  the  circuit  court,  and  others  as  his  sureties,  for  his  failure 
in  that  capacity,  to  return  on  oath,  in  writing,  an  account  of 
monies  received  by  him  as  clerk,  to  the  county  treasurer. 

The  defendants  appeared  to  the  motion,  and  pleaded — 1. 
That  said  Terrell  was  not  county  treasurer.     2.  Not  guilty. 

At  the  trial,  the  plaintiff  offered  evidence  tending  to  show 
that  Douglass  had  been  elected  and  qualified  as  the  clerk  of 
the  circuit  court  of  Marion  county^  and  proposed  to  prove  by 
his  own  oath,  that  no  return  had  been  made  by  Douglass,  of 
monies  collected,  &c.  The  defendants  excepted  to  the  al- 
lowance of  this  mode  of  proof,  but  the  court  overruled  the 
exception. 

The  plaintiff  then  proved  his  appointment  as  county  trea- 
surer, in  the  year,  1843,  and  that  he  continued  to  act  as  such 
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down  to  the  time  of  the  motion.  On  cross-examination  of 
plaintiff's  witnesses  it  appeared,  and  the  facts  were  so  ad- 
mitted, that  in  the  spring  of  '44,  the  plaintiff  was  appointed 
to  fill  the  vacancy  in  the  office  of  clerk  of  the  circuit  court 
of  Marion  county,  occasioned  by  the'iJeath  of  the  then  in- 
cumbent, and  that  he  occupied  the  same"  and  discharged  its 
duties  until  the  election  of  another  individual,  at  the  election 
in  August,  1844,  and  that  during  the  whole  time  he  perform- 
ed the  duties  of  both  offices.  It  also  appeared,  that  since 
that  time  he  had  not  been  reappointed  to  the  office  of  coun- 
ty treasurer.  The  defendants  offered  no  evidence  to  show 
that  any  return  in  writing  had  been  made  by  Douglass,  and 
there  was  proof  that  he  had  paid  county  claims  to  Terrell  as 
treasurer. 

On  this  state  of  proof  the  defendants  requested  the  court 
to  charge  the  jury,  that  the  plaintiff  was  duly  appointed 
clerk  of  the  circuit  court  of  Marion  county,  and  that  he  ac- 
cepted that  office,  and  entered  upon  the  discharge  of  its  du- 
ties, then  that  the  acceptance  of  that  office  vacated  his  office 
of  county  treasurer.  This  was  refused,  and  the  jury  charg- 
ed, that  if  the  plaintiff  had  not  been  removed  from  the  office 
of  treasurer,  while  acting  as  clerk  of  the  circuit  court,  but 
still  continued  to  act  as  treasurer,  no  other  treasurer  having 
been  appointed,  then  the  fact  of  his  holding  and  exercising 
both  offices,  was  not  a  legal  cause  for  the  omission  of  Doug- 
lass to  make  report  as  required  by  law,  of  monies  collected 
by  him. 

The  defendants  excepted  to  the  refusal  to  charge  as  asked 
for,  and  to  the  charge  as  given.  .  These  several  rulings  of 
the  court  are  assigned  as  error. 

D.  GoGGiN,  for  the  plaintiffs  in  error,  cited  on  the  point  that 
the  plaintiff  is  an  interested  witness,  2  Starkie,  744  to  746. 
As  to  the  main  question,  lie  insisted  the  acceptance  of  the 
clterkship  vacated  the  office  of  treasurer.     [Dig.  579,  §  72.] 
■  '■* 
'No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— 1.  Although  a  suit  of  this  des- 
cription is  usually  conducted  in  the  name  of  the  person  who 
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holds  the  office  of  county  treasurer,  yet  it  is  really  a  prosecu- 
tion at  the  suit  of  the  county,  and  when  a  judgment  is  given 
it  is  for  the  use  of  the  county,  and  the  individual  making 
the  motion,  has  no  pecuniary  interest  whatever  in  the  prose- 
cution. The  stjatute  imposes  the  duty  as  one  that  is  official, 
and  it  admits  of  question  if  costs  should  be  allowed,  even  if 
the  motion  fails.  Without  deciding  more  tfian  the  precise 
point  involved,  we  think  it  clear  the  individual  was  properly 
allowed  to  testify  that  no  return  had  been  mdde  to.  him  as 
the  treasurer.     [Dig.  146,  §  22.] 

2.  If  the  treasurer  was  suing  for  fees  due  to  himself,  as  an 
officer,  it  might  admit  of  question  whether  the  defendant 
could  not  properly  question  his  right  to  exercise  the  office, 
but  when  his  acts  in  the  office  affect  the  rights  of  third  per- 
sons, or  of  the  county,  we  apprehend  his  title  cannot  be  col- 
laterally called  in  question.  The  statutes  impose  the  duty 
on  the  clerks  of  the  circuit  and  county  courts,  to  make  re- 
turns on  oath  tp  the  county  treasurer,  and  it  is  a  matter  of  no 
importance  to  them  who  fills  the  office,  so  that  it  is  actually 
filled,  or  colorably  used.  It  is  possibly  true,  the  acceptance 
of  a  temporary  appointment  to  fill  a  vacancy  in  the  office  of 
clerk  of  the  circuit  court  rendered  it  incompatible  for  the 
same  person  to  discharge  thfe  duties  of  county  treasurer. 
[Dig.  579,  <§>  22.]  But  until  a  successor  was  appointed  m 
that  office,  or  its  vacancy  established  by  some  judicial  pro- 
ceeding, it  cannot  be  asserted  that  the  exercise  of  its  func- 
tions by  the  plaintiff,  was  without  colorable  pretence.  Be- 
ing in  the  exercise  of  the  office  under  color  of  title,  it  is  the 
uniform  current  of  decision,  that  his  acts  would  be  a  protec- 
tion to  third  persons,  and  that  his  title  cannot  be  collaterally 
impeached.  In  Viner's  Abridgement — title,  Officer,  G,  4 — 
it  is  said  the  acts  and  grants  of  an  officer  de  facto  are  good. 
In  McGregor  v.  Balch,  14  Verm.  428,  the  attempt  was  to 
show  a  justice  of  the  peace  had  no  jurisdiction  because  at  the 
same  time  he  exercised  the  office  of  post  maste.  The  court 
considered  the  offices  as  incompatible,  but  decided  the  ques- 
tion could  not  be  raised  in  a  collateral  issue.  To  the  same 
effect  is  Mayo  v.  Stoneum,  2  Ala.  Rep.  390  ;  Morrow  v.  Bra- 
dy, 7  lb.  59;  Mclnstry  V.  Fanner,  9  John.  135;  People  v. 
74  ■ 
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Collins,  7  lb.  549  ;  Fowler  v.  Beebee,  9  Mass.  231 ;  Back- 
nam  v.  Ruggles,  15  lb.  180. 

If  the  acts  of  an  officer  de  facto  are  good  to  protect  third 
persons,  the  same  principle  will  prevent  a  stranger  from  dis- 
charging himself  from  a  duty  by  showing  the  office  illegally 
or  improperly  filled,  when  his  duty  is  to  be  performed. 

We  are  satisfied  the  circurt  court  properly  expounded  the 
rule  in  this  case. 

Judgment  affirmed. 


MURPHY  V.  THE  CITY  COUNCIL  OF  MONTGO- 
MERY, 

1.  The  act  of  1829,  incorporating  the  Montgomery  Wharf  and  Steamboat 
Company,  did  not  confer  any  proprietary  rights  on  the  company,  but  merely 
authorized  them  to  exact  tolls  on  the  landing  of  goods  at  their  wharf. 

2.*rhe  city  of  Montgomery,  as  an  incident  of  its ,  rights  of  property  in  a 
wharf,  may  coUect  toll  or  wharfage  from  those  landing  there,  but  from 
the  interest  the  public  have  in  the  matter,  the  toll  may  be  regulated  by 
law. 

3.  The  right  to  a  franchise  may  be  tried  by  an  action  of  assumpsit  for  money 
YoA  and  received,  by  one  usurping  the  franchise  and  collecting  the  tolls. 

Error  to  the  Circuit  Court  of  Montgomery. 

Assumpsit  by  the  defendant,  eigainst  the  plaintiff  in  error, 
for  money  had  and  received. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  it  was 
proved  that  on  the  1st  July,  1823,  the  town  council  of  Mont- 
gomery, executed  a  lease  of  a  site  for  a  wharf  to  Goodhall  &. 
McGehee,  which  by  a  subsequent  agreement  was  extended 
to  the  1st  January,  1845.  This  lease  was  afterwards  con- 
veyed by  them  to  John  Gindrat  euid  others.     The  defendant 


JANUARY  TERM,  1847.  587 

Murphy  v.  City  Council  of  Montgomery. 

then  read  in  evidence,  an  act  of  the  legislature  passed  the  29th 
January,  1829,  incorporating  the  said  individuals  by  the  style 
of  the  Montgomery  Wharf  and  Steamboat  Company,  of 
whom  Justus  Wyman  was  one,  and  whose  interest  was  pur- 
chased by  the  plaintiff  in  error,  which  interest  he  held  on  the 
1st  January,  1845,  and  retained  possession  thereof  until  5th 
May,  1845,  collecting  wharfage  and  tolls,  and  that  of  the  sum 
collected,  near  one  thousand  dollars  ^as  received  by  him  be- 
fore the  5th  May,  1845.  The  charter  of  the  town  of  Mont- 
gomery was  also  in  evidence. 

This  being  all  the  testimony,  the  court  instructed  the  jury, 
that  if  they  believed  all  the  evidence,  they  must  find  for  the 
plaintiff,  the  amount  of  money  collected  after  the  1st  Janua- 
ry, 1845. 

The  defendant  moved  the  court  to  charge,  that  the  city 
council  had  no  right  to  collect  wharfage  at  any  wharf  in  said 
city^  and  that  if  the  defendant  collected  the  money  as  wharf- 
age, then  the  plaintiff  could  not  recover. 

This  the  court  refused,  and  the  defendant  excepted  to  the 
charge  given,  and  to  that  refused,  and  now  assigns  it  as  error. 

Belser,  for  plaintiff  in  error. 

1.  The  city  council  of  Montgomery  could  only  exercise 
the  powers  given  to  it  by  the  legislature,  and  the  charter  gives 
the  corporation  the  right  to  regulate  wharfage,  not  to  col- 
lect it.     [See  act  of  incorporation  of  1837,  pp.  54-5-6.] 

2.  The  right  to  collect  wharfage  was  a  franchise  vested  in 
the  Montgomery  Wharf  and  Steamboat  Company  by  the  act 
of  the  legislature  of  1829,  of  which  corporation  the  plaintiff 
in  error  was  a  member.  [See  act  of  incorporation  of  1829, 
p.  — ;  3  Kent's  Com.  5th  ed.  pp.  458-9;  see  1  vol.  Lom. 
Dig.  534-5.] 

3.  If  the  plaintiff  in  error  collected  the  money  as  agent  for 
the  defendant  in  error,  he  was  not  liable  to  be  sued  until  a 
demand  of  the  money  was  made.  [See  Sally's  Adm'r  V, 
Capps,  1  Ala.  121.] 

4.  There  is  no  count  in  the  declaration  for  use  and  occu- 
pation, and  a  landlord  cannot  recover  for  use  and  occupation 
except  on  a  count  framed  for  the  purpose.  [See  1  Chitty's 
Plead.  342;  2  Saund.  Rep.  350,  n.  2.J 
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6.  The  action  for  use  and  occupation  does  not  lie  except 
upon  a  demise,  or  when  the  relation  of  landlord  and  tenant 
exists.     [See  Bell  v,  Ellis'  Heirs,  1  Stew.  &  P.  294.] 

6.  The  court  could  not  presume  a  contract  creating  the  re- 
lation of  landlord  and  tenant,  because  the  suit  was  brought 
before  the  expiration  of  the  year  1^45,  and  the  wharfage 
was  received  under  a- title  adverse  to  the  defendant  in  error. 
[See  4  Kent's  Com.  5*ii  ed.  112 ;  Chit,  on  Con.  370 ;  4  Phil. 
Ev.  C.  &  H's  Notes,  169 ;  1  Term,  159 ;  1  Raymond,  707; 
11  Pick.  9;  6  Johns.  46;  1  Wend.  134.] 

7.  No  general  charge  that  "  the  one  or  the  other  party  is 
entitled  to  a  verdict  is  proper,  when  there  is  any  conflict  of 
proof."  [See  Browning  &  Co.  v.  Grady's  Adm'r,  at  this 
term.] 

Elmore  and  J.  D.  F.  Williams,  contra, 

1.  Money  paid  under  a  mistake  of  law,  by  one  but  with  a  flill 
knowledge  of  the  facts,  or  with  the  means  of  such  know- 
ledge within  his  reach,  cannot  recover  it  back.  [Clark  v. 
Dutcher,  9  Cow.  674,  681;  Ladd  v.  Kenedy,  2  N.  H.  341; 
Jones  V.  Watkins,  2  Stew.  81.] 

2.  Where  an  agent  collects  money  for  his  principal,  upon 
an  illegal  contract,  the  principal  and  not  the  agent  will  be 
entitled  to  it.  [Elliot  v.  Swartwert,  10  Peters,  137;  Ten- 
nant  v.  Elliott,  1  Bos.  «fc  Pul.  3 ;  Farmer  v,  Russell,  1  Id. 
296.] 

•  3.  An  implied  agency  may  be  created  by  the  acquiescence 
of  the  principal  in  the  acts  of  the  agent.  [Story  on  Agency, 
^  54.] 

ORMOND,  J. — The  action  is  brought  to  recover  money 
received  by  the  plaintiff  in  error,  to  the  use  of  the  defendant, 
and  the  true  question  is,  whether  the  wharf  and  steamboat 
company,  or  the  city  authorities  of  Montgomery,  are  entitled 
to  the  wharfage  or  toll  paid  for  unlading  at  the  wharf,  since 
the  1st  January,  1845. 

It  appears  very  conclusively  from  the  evidence,  that  the 
title  to  the  wharf  is  in  the  city  of  Montgomery,  and  that  the 
possessory  right  of  the  company  ceased  on  the  1st  January, 
1845.     This  appears  from  the  lease  executed  by  the  city  au- 
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thorities,  which  estops  those  claiming  under  it  from  denying 
the  title  of  the  city  authorities. 

It  is  however  contended,  that  the  act  incorporating  the 
Montgomery  Wharf  and  Steamboat  Company,  which  passed 
in  January,  1829,  secured  to  them  the  enjoyment  of  this  fran- 
chise until  1849.  The  design  of  that  act  was  to  incorporate 
the  individuals  there  named,  and  to  authorize  them,  among 
other  things,  to  exact  certain  tolls  or  rates  of  wharfage  on  all 
goods  landed  at  the  wharf  at  Montgomery.  But  it  was  not 
the  design  of  the  legislature  to  confer  on  the  company  pro- 
prietary rights  in  the  soil,  but  only  to  give  them  the  exclu- 
sive privilege  of  collecting  wharfage  on  their  own  property. 
This  is  not  left  to  implication,  as  the  fifth  section  giving  the 
power  to  cpUect  wharfage,  contains  the  following  proviso : 
''Provided,  always,  that  the  said  corporation  shall  have  no 
right  to  receive  wharfage,  until  they  become  possessed  of  the 
present  wharf  and  landing  in  the  said  town,  and  only  during 
their  continuance  in  possession  of  the  same.''''  It  is  therefore 
very  clear,  that  when  their  right  to  the  possession  of  the 
wharf  ceased,  as  it  did  on  the  first  January,  1845,  their  right 
also  ceased  to  collect  tolls  there. 

It  is  further  urged,  that  the  city  council  has  no  right  to 
collect  toll  at  this  wharf,  because  there  is  no  provision  in  its 
charter  authorizing  it  to  do  so.  We  infer  from  the  deed 
found  in  the  record  leasing  this  wharf  to  those  under  whom 
the  defendant  claims,  that  the  title  to  the  wharf  is  in  the  city, 
and  such  being  the  fact,  it.  had  the  same  right  as  any  other 
proprietor,  to  collect  wharfage  from  those  landing  goods 
there.  This  right  resulting  from  its  proprietary  interest,  is 
not  a  franchise,  but  a  right  of  property.  It  is  true,  that  as 
this  is  a  matter  which  affects  the  public,,  the  legislature  may 
regulate  its  exercise,  by  declaring  what  tolls  or  wharfage  an 
individual  shall  be  allowed  to  receive ;  but  this  does  not 
make  the  right  a  franchise,-  but  is  merely  a  restraint  upon  the 
exercise  of  one  of  the  rights  of  property. 

The  customary  mode  in  England  of  trying  the  right  to  an 
oflice,  is  by  bringing  this  action  for  the  fees  collected  by  one 
who  has  usurped  it,  and  by  showing  himself  entitled  to  the 
office,  he  establishes  his  right  to  the  fees  collected  during  the 
usurpation.     [Green  v.  Hewit,  Peake,   182 ;  Rex  v.  Bishop 
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of  Chester,  1  Term,  403,  and  Powell  v.  Milbank,  note  to  the 
same  case.] 

It  is  not  however  necessary  to  inquire,  whether  the  right 
to  the  possession  of  the  wharf,  could  be  tried  in  an  action  for 
money  had  and  received,  for  it  appears  that  the  possession 
was  yielded  to  the  city  council  on  the  6th  May,  1846 ;  and 
it  is  then  the  naked  case  of  one  receiving  money,  which  of 
right  belongs  to  another,  and  which  the  law  considers  as 
having  been  received  to  his  use,  and  implies  a  promise  to  pay 
on  request. 

From  these  considerations,  it  follows  that  the  action  is 
well  brought,  and  sustained  by  the  proof.  Let  the  judgment 
be  affirmed. 
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1.  When  the  judgment  entry  recited  that  the  plaintiff  came  by  attorney,  and 
"  service  being  proved,  and  discontinued  as  to  Elrod,  on  whom  process  was 
not  served,"  it  must  be  intended  that  the  acceptance  of  the  service  of  a 
writ  as  indorsed  upon  it,  and  subecribed  by  the  defendants  against  whom 
the  judgment  is  rendered,  was  shown  to  be  genuine. 

2.  It  is  not  necessary  in  declaring  on  a  writing  obligatory,  to  alledge  that  it 
was  delivered  to  the  obligee — delivery  wiU  be  presumed  from  possession  by 
him. 

3.  A  specialty  was  made  payable  to  M.  H.  and  S.  M.,  executrix  and  execu- 
tor of  J.  H.  deceased,  and  in  a  declaration  thereon,  R.  (the  plaintiff,)  des- 
cribed himself  as  administrator  de,  bonis  non  with  the  will  annexed,  &c.  bf 
J.  H.  deceased,  unadministered  by  M.  H.  and  S.  M. — alledging  that  after 
the  making  of  the  writing  obligatory,  the  executrix  and  executor  were  re- 
moved from  the  administration,  and  R.  appointed  in  their  stead :  Further, 
that  the  writing  being  unpaid,  was  given  over  by  the  executrix  and  ex- 
ecutor, as  part  of  the  unadministered  assets  of  J.  H's  estate — of  all  which 
the  defendant  had  notice,  &c.  Held,  that  after  a  judgment  by  default,  it 
would  be  intended  the  writing  was  assets  of  the  testator's  estate,  that  M. 
H.  and  S.  M.  had  been  removed,  and  had  delivered  the  same  to  R.  as  their 
successor,  and  that  consequently  he  could  maintain  an  action  thereon. 
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4.  Where  in  rendering  a  judgment  by  nil  dicU  or  default,  on  a  demand  as- 
certained by  writing,  too  much  interest  is  salcutated,  the  error  will  be  cor- 
rected on  motion,  or  in  thy  appellate  court  at  the  cost  of  the  plaintiff  in 
error. 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  was  an  action  on  a  bill  single,  at  the  suit  of  the  de-' 
fendant  in  error,  payable  to  "  Margaret  Hall  and  Samuel  Mc- 
Clerkin,  executrix  and  executor  of  the  estate  of  James  Hall, 
deceased."  The  plaintiff  describes  himself  in  the  declara- 
tion as  "  administrator  de  bonis  non  with  the  will  annexed 
of  the  goods  and  chattels,  rights  and  credits  of  James  Hall, 
deceased,  unadministered  by  Margaret  Hall  and  Samuel  Mc- 
Clerkin ;"  alledges,  that  after  the  making  of  the  said  writing 
obligatory,  the  executrix  and  executor  were  removed  from 
the  administration  of  the  testator's  estate  by  the  orphans' 
court  of  Talladega,  and  the  plaintiff  duly  appointed  in  their 
stead  by  that  court.  It  is  further  stated,  that  the  writing  de- 
clared on  being  unpaid,  "  was  given  over  to  plaintiff  by  the 
said  executrix  and  executor  as  part  of  the  unadministered  as- 
sets of  said  estate — of  all  which  defendants  had  notice,"  &c. 
The  defendants  having  failed  to  appear,  a  judgment  by  de- 
fault for  the  amount  of  the  writing  with  interest,  was  ren- 
dered against  them. 

S.  P.  Rice,  for  the  plaintiff  in  error,  made  the  following 
points  :  1.  The  declaration  should  have  averred  a  delivery 
of  the  writing  obligatory  by  the  obligors.  2.  It  should  also 
have  been  alledged  directly  and  positively  that  it  was  part  of 
the  assets  of  the  testator's  estate — the  allegation  on  this  point 
is  altogether  insufficient.  [6  Ala.  Rep.  387  f  9  Mis.  R.  169.] 
3.  The  process  was  not  served  by  the  sheriff,  and  proof  of 
its  acceptance  was  not  such  as  to  show  that  all  the  defend- 
ants against  whom  judgment  was  rendered  were  before  the 
court.  [9  Port.  Rep.  425.]  4.  The  judgment  is  for  more 
damages"  than  the  declaration  will  either  authorize  or  sus- 
tain. 

L.  E.  Parsons,  for  the  defendant  in  error.     The  judgment 
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entry  shows-that  the  acceptance  of  service  of  process  by  the 
defendants  below  was  proved  ;  but  if  this  were  doubtful,  ev- 
ery intendment  should  be  made  in  favor  of  it.  [3  Stewt.  R. 
444;  1  Ala.  Rep.  80,  182,  205;  3  Id.  109,  632.]  A  judg- 
ment by  default,  is  an  admission  of  every  allegation  in  the 
plaintiffs  declaration  and  of  his  right  to  recover. 

On  a  note  payable  to  an  administrator,  the  right  of  action 
follows  the  administration,  and  an  administrator  de  bonis  non 
may  sue.  [Minor's  Rep.  206  ;  6  Ala.  Rep.  387,  399  ;  7  Id. 
478.]  If  the  judgment  by  default,  be  for  to6  much,  it  is  an 
error  which  will  be  amended  at  the  cost  of  the  plaintiff  in  er- 
ror. 

COLLIER,  C.  J. — Both  the  defendants  against  whom  the 
judgment  was  rendered,  appear  by  indorement  on  the  writ 
to  have  acknowledged  its  service.  The  judgment  entry 
commences  thus — "  This  day  came  the  plaintiff  by  attorney, 
and  service  being  proved,  and  discontinued  as  to  Elrod,  on 
whom  process  was  not  served — and  the  defendants  beingcalled 
came  not,  but  made  default."  We  think  it  perfectly  clear, 
from  the  recital,  that  as  to  all  the  defendants  against  whom 
process  was  issued,  except  him  as  to  whom  a  discontinuance 
was  entered,  the  service  of  the  writ  was  proved. 

It  is  not  necessary,  in  declaring  upon  a  writing  obligatory, 
to  alledge  its  delivery  to  the  obligee  ;  it  will  be  inferred  from 
his  possession,  that  it  was  duly  delivered,  and  if  the  reverse 
is  true,  it  devolves  upon  the  obligor  to  prove  it,  if  it  can  avail 
him  any  thing. 

In  King  v.  Green,  2  Stew.  Rep.  133,  it  was  said  that  bonds 
and  notes  taken  by  an  executor  or  administrator,  for  the  es- 
tate of  the  testator,  or  intestate,  which  has  been  regularly 
sold,  are  to  be  "  held  by  them,  not  in  their  own  right,  but  as 
assets  in  the  right  of  others.  And  hence,  upon  their  death, 
resignation,  or  removal,  such  notes  and  bonds  would  pass  to 
those  intrusted  with  the  further  administration,  as  part  of  the 
estate  unadministered.i'  The  case  of  King  and  Clarke  v. 
Griffin,  tise,  S/'c.  6  Ala.  Rep.  387,  is  unlike  the  J)resent. 
There  the  action  \^as  brought  in  the  name  of  the  payee  of 
a  promissory  note,  for  the  use  of  another  person.  The 
payee  was  described  in  the  note  as  the  sheriff  and  adminis- 
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trator  of  the  estate  of  J.  C,  &c.  A  demurrer  was  interposed 
to  the  declaration,  upon  the  ground  that  the  beneficial  plain- 
tiff was  shown  to  be  the  successor  in  the  administration,  and 
the  suit  should  hav6  been  brought  in  his  name.  We  said, 
"  it  has  been  repeatedly  decided,  that  the  assets  which  come 
to  the  hands  of  an  administrator  pass  to  his  successor,  if  he 
dies,  resigns,  or  is  removed,  before  he  administers  them. 
Under  the  influence  of  this  principle,  the  administrator  de 
bonis  non,  becomes  entitled  to  the  bonds,  notes,  &c.  which 
his  predecessor  had  in  his  hands  when  his  representative  func- 
tions ceased."  It  was  however  decided,  that  although  the 
payee  may  have  held  the  note  as  the  administrator  of  the  in- 
testate named  in  it ;  yet  as  it  could  not  be  assunied  from  the 
declaration,  that  the  beneficial  plaintiff  succeeded  him  in 
that  trust,  the  demurrer  was  rightly  overruled. 

True  in  the  case  before  us,  the  declaration  does  not  con- 
tain a  formal  allegation  that  the  writing  on  which  it  is  found- 
ed was  assets  in  the  hands  of  the  obligees,  but  it  is  strongly 
intimated  in  King  v.  Green,  that  this  is  inferrible  from  what 
appears  on  the  face  of  the  paper.  Be  this  however  as  it  may, 
we  think  it  is  substantially  alledged,  that  it  was  due  to  the 
obligees  in  their  representative  character,  and  upon  their  re- 
moval from  the  administration,  passed  to  the  plaintiff  as  their 
successor.  Looking  to  the  entire  declaration,  we  think  it  so 
satisfactorily  shown  that  the  obligees  are  not  without  mean- 
ing designated  as  "  executrix  and  executor,"  but  it  was  in- 
tended to  show  the  character  in  which  they  were  contracted 
with,  and  were  to  receive  the  money.  This  being  so,  there 
is  no  difficulty  in  understanding  why  the  writing  was  passed 
over  to  the  plaintiff  as  part  of  the  assets  of  the  testator's  es- 
tate. Let  this  view  suffice  to  show,  that  the  declaration  is 
free  from  error.  The  clerk  will  compute  the  interest  upon 
the  cause  of  action,  from  the  time  of  its  maturity  up  to  the 
rendition  of  the  judgment  in  the  circuit  court,  and  if  too 
much  damages  have  been  adjudged,  he  will  make  the  appro- 
priate correction  as  the  statute  directs,  at  the  cost  of  the  plain- 
tiff in  error ;  in  other  respects  the  judgment  is  affirmed. 
75 
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SWAN  V.  THE  STATE. 

1.  The  tenn  premises  in  the  statute  authorizing  merchants  and  shopkeepers 
to  retail  spirituous  liquors  by  the  quart,  so  that  the  same  be  not  drank 
with,  &c.  on  the  premises  where  they  reside  or  have  their  stores,  means 
something  over  which  the  individual  has  control ;  and  therefore  a  convic- 
tion is  proper  when  the  liquor  furnished  is  drank  from  glasses  of  the  shop- 
keeper on  a  bench  used  by  him  in  a  mill  yard  some  fifteen  or  twenty  steps 
from  the  house  where  the  liquor  was  sold. 

Writ  of  Error  to  the  Circuit  Court  of  Sumter. 

Indictment  against  Swan  for  retailing  spirituous  liquors 
in  quantities  less  than  one  gallon,  and  permitting  the  same 
to  be  drank  on  his  premises. 

At  the  trial,  it  was  in  proof  that  the  defendant  sold  the 
witness  one  quart  of  whisky,  which  the  purchaser  took  from 
the  house  of  defendant  to  a  work  bench  some  fifteen  or  twen- 
ty steps  from  the  house,  and  there  it  was  drank,  by  the  wit- 
ness and  some  other  persons,  from  glasses  furnished  by  de- 
fendant, and  in  presence  of  defendant,  who  made  no  objec- 
tion. The  work  bench  wks  between  the  house  of  defendant 
and  a  mill  owned  by  one  Gay,  and  was  on  Gay's  land,  though 
the  bench  was  then  in  use  by  defendant.  The  defendant 
kept  goods  and  medicines  in  his  house  or  store  for  sale.  The 
defendant  had  no  control  over  the  land  or  yard  where  the 
work  bench  stood.  * 

On  this  state  of  proof,  the  court  charged  the  jury,  that  if 
the  defendant  sold  the  whisky,  knowing  the  same  was  in- 
tended to  be  drank  at  the  work  bench  spoken  of,  or  at  any 
other  place  near  to  his  store,  and  furnished  the  glasses  out  of 
which  to  drink  it,  then  the  selling  was  a  violation  of  the 
statute. 

The  defendant  at  a  former  day  moved  this  court  for  a  writ 
of  error,  on  the  ground  that  the  court  erred  in  this  instruc- 
tion, and  the  writ  was  allowed. 
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Inge,  for  the  plaintiff  in  error. 
Attorney  General,  contra. 

GOLDHWAITE,  J.— The  statute  which  prohibits  the  re- 
tailing of  spirituous  liquors  except  by  licensed  persons,  per- 
mits merchants  and  shopkeepers  to  sell  by  the  quart,  S9  that 
the  liquor  be  not  drank  with  their  consent  and  privity  in  their 
stores  or  on  the  premises  where  they  reside  or  have  their 
stores ;  (Dig.  554,  <§>  4,)  and  the  question  is  whether  the 
proof  in  this  cause  brings  the  defendant  within  the  terms  and 
intention  of  the  statute.  It  is  evident  the  terms,  ar  on  the 
premises  where  they  reside  or  have  their  stores,  were  intend- 
ed to  mean  something  different  from  that  which  had  been 
previously  expressed  by  in  their  stores,  as  without  such  in- 
tention, the  terms  are  useless  in  the  connection  where  they 
are  found.  In  common  parlance,  the  word  premises  is  un- 
.derstood  to  mean  something  over  which  an  individual  has 
control,  either  by  actual  possession  or  by  claiming  and  exer- 
cising the  right  to  prevent  the  occupation  by  others,  and  in 
our  judgment  it  is  used  in  this  sense  by  the  statute.  Apply- 
ing this  term  to  the  evidence,  we  think  the  work  bench  must 
be  understood  as  being  a  part  of  the  premises  where  the  de- 
fendant had  his  store,  as  the  presumption  from  his  use  of  it 
is,  that  it  was  under  his  control,  at  least  so  far  as  to  warrant 
him  in  excluding  mere  strangers  from  its  use.  It  seems  to  us 
for  all  the  purposes  of  drinking,  to  have  been  pro  hac  vice  as 
much  his  premises  as  a  table  within  or  adjacent  to  his  place 
of  doing  business ;  and  it  seems  was  furnished  with  the  ne- 
cessary drinking  vessels  in  the  same  manner  a  table  would 
have  been  furnished  if  there  used. 

We  are  entirely  satisfied  the  law  was  correctly  ruled  by 
the  circuit  judge.     Judgment  affirmed. 
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McBETH  V.  McBETH. 

1.  The  orphans'  court  has  the  power  to  establish  the  contents  of  a  will,  which 
has  been  destroyed,  without  the  knowledge  or  consent  of  the  testator,  by 
the  proof  of  a  substantial  copy  of  the  will. 

2.  If  the  will  is  not  destroyed,  but  is  in  the  possession  of  any  one  subject  to 
the  jurisdiction  of  the  court,  it  should  compel  its  production. 

3.  When  a  will  is  in  the  possession  of  the  deceased,  and  is  not  found  at  his 
death,  the  legal  presumption  is,  that  he  himself  destroyed  it,  animo  revo- 
cemdi,  until  the  contrary  is  shown. 

4.  The  form  of  the  probate  of  such  a  will,  is,  that  it  is  established,  until  a 
more  authentic  copy  can  be  brought  in.  ' 

Error  to  the  Orphans'  Court  of  Pike. 

The  plaintiffs  in  error  petitioned  the  orphans'  court,  to  ad-, 
mit  to  probate,  a  paper  which  they  alledged  to  be  the  last 
will  and  testament  of  Walter  McBeth.  That  he  being  of 
sound  mind,  and  disposing  memory,  executed  his  last  will, 
which  was  duly  attested  by  the  witnesses  whose  names  are 
signed  thereto,  but  the  same  has  been  lost  or  mislaid,  so  that 
they  are  unable  to  produce  the  original  will  for  probate. 
Annexed  is  a  copy  of  the  alledged  will,  purporting  to  be  sign- 
ed by  Walter  McBeth,  and  attested  by  Malcolm  Blue,  Johvt 
Blue,  an^  John  C.  McBeth. 

Upon  the  motion  of  the  petitioner,  a  citation  issued  to  John 
McBeth,  and  others,  commanding  them  to  produce  to  the 
court,  the  last  will  and  testament  of  Walter  McBeth,  or  show 
cause, to  the  court  upon  oath,  that  such  is  not  in  their 
possession,  control,  or  custody.  Citations  also  issued  to  the 
next  of  kin. 

The  contestants  appeared,  and  objected  to  probate  of  the 
paper,  oflfered  as  the  will  of  Walter  McBeth,  and  tendered 
an  issue  to  the  petitioner,  and  [thereupon  a  jury  was  impan- 
nelled. 

The  petitioners  then  proved  the  execution  of  the  will  as 
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described  in  the  petition,  on  the  24th  March,  1844,  and  that 
the  same  could  not  be  found  amongst  the  papers  of  the  de- 
ceased, or  elsewhere  since  his  death.  That  after  the  execu- 
tion of  the  will,  it  was  put  into  a  pocket  book,  which  was 
handed-to  Amanda  McBeth,  a  daughter  of  the  testator,  who 
put  it  into  a  trunk,  which  was  in  a  room  occupied  by  the  fa- 
ther and  daughter,  and  which  was  the  usual  place  of  keep- 
ing his  papers,  and  that  all  persons  had  access  to  the  room. 
Walter  McBeth,  the  father,  was  confined  to  his  bed  from  Oc- 
tober, 1844,  until  his  death,  in  February,  1845. 

Belinda  McAskili,  a  witness,  stated,  that  in  December,  1844, 
she  saw  Amanda  McBteh  lock  the  pocket  book  in  the  clock. 
Malcolm  and  John  Blue,  two  of  the  witnesses  to  the  will, 
stated,  that  subsequent  to  the  execution  of  the  will,  they 
called  on  the  testator  for  a  settlement,  who  directed  his  daugh- 
ter, Amanda,  to  bring  him  his  pocket  book,  which  she  did, 
and  carried  back,  and  deposited  it  in  the  presence  of  the  tes- 
tator. 

Flora  Blue  testified,  that  sorhe  two  or  three  weeks  before 
the  death  of  the  testator,  she  asked  him  about  the  disposition 
of  his  property,  to  which  he  replied,  that  he  had  it  fixed. 
He  further  said,  we  live  in  such  a  queer  wolrd,  he  was  afraid 
they  would  pick  a  flaw  in  it,  and  in  that,  or  some  other  con- 
versation with  witness,  said  he  thought  what  Malcolm  Blue, 
had  done,  would  stand,  and  asked  how  he  would  dare  to 
meet  his  wife,  (mother  of  petitioners,)  without  complying 
with  her  dying  charge.  Witness  did  not  recollect,  whether 
he  then  stated  what  the  charge  was,  but  had  heard  him  fre- 
quently say,  that  it  was  to  give  the  negroes  to  her  children. 
On  cross  examination,  being  asked  whether  she  had  heard 
him  say  he  had  made  a  will,  said  she  did  not.  It  was  prov- 
ed that  the  original  will  was  written  by  Malcolm  Blue. 

Dr.  McAlpin,  the  attending  physician,  testified,  that  six 
days  before  the  death  of  the  testator,  he  said  that  he  had 
made  a  disposition  of  his  property,  and  was  satisfied  to  die, 
so  far  as  regarded  as  his  property.  That  this  conversation 
was  in  allusion  to  his  will,  and  that  he  was  physically  in- 
competent to  destroy  it,  after  this  conversation. 

The  petitioners  offered  to  prove  the  declarations  of  Amanda 
McBeth,  showing  her  possession  of  the  pocket  book,  but  the 
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court  excluded  it  as  incompetent,  and  that  said  Amanda  and 
her  guardian  had  been  duly  notified  to  produce  the  will  on 
the  trial.  It  appears  from  the  copy  of  the  will  offered,  that 
Amanda  is  one  of  the  legatees  in  the  will.  John  McNeil, 
guardian  of  Amanda,  came  into  court,  and  disclaimed  all 
connection  with  the  present  suit,  and  stated  that  her  interest 
was  the  same,  whether  the  will  was  admitted  to  probate,  ox 
not. 

Upon  this  proof,  the  court  decided  that  the  proof  was  in- 
sufficient to  authorize  the  introduction  of  secondary  evidence 
of  the  contents  of  the  will,  without  further  evidence  of  pos- 
session by  the  adverse  party,  and  thereupon  the  court  refus- 
ed to  permit  the  will  to  be  proved,  and  dismissed  the  peti- 
tion. 

This  matter  is  now  assigned  as  error. 

BuFOKD,  for  plaintiff  in  error. 

The  orphans'  court  may  establish  and  grant  probate  of  a 
lost  will,  (3  Porter,  51,)  and  the  evidence  offered  was  suffi- 
cient proof  of  its  loss.  [2  Ala.  60;  13  Johns.  58;  8  Greenl. 
417;  14  Wend.  619.] 

Belser,  contra. 

1.  The  admissions  of  Amanda  McBeth,  as  to  the  custody 
of  the  pocket  book,  were  properly  rejected ;  because  they  did 
not  tend  to  establish  any  part  of  the  case.  Besides,  she  had 
an  interest  in  establishing  a  paper,  to  which  others  were  ob- 
jecting. But,  if  competent  to  testify,  she  should  have  been 
examined  as  a  witness.  [See  Derr  v.  Allen,  1  Penn.  35 ; 
Bank  V.  McDade,  4  Porter,  253.]  And  her  interest,  under 
the  will,  could  not  be  released  or  discharged  by  the  assent  of 
her  guardian,  whether  by  parol  or  otherwise.  [See  Jackson 
V.  Sears,  10  Johns.  435 ;  4  Dess.  279.] 

2.  If  a  will  be  found  canceled,  the  law  infers  a  revocation. 
[See  4  Kent's  Com.  531;  Colvin  v.  Fraser,  2  Hagg  Eccle; 
266  ;  Ibid,  191.]  If  a  testator  retains  a  will  in  his  own  cus- 
tody, and  it  cannot  be  found  after  his  death,  the  presumption 
is  that  he  destroyed  it  himself,  for  to  impute  the  destruction 
of  it,  without  evidence,  to  another,  without  authority,  would 
be  presuming  a  crime,     [See  1  Williams  on  Executors,  77;  4 
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Kent's  Com.  531;  Lillie  v.  Lillie,  3  Hagg  Eccl.  184.]  A 
will  maybe  established,  though  the  instrument  itself  cannot 
be  produced ;  but  this  must  be  done  on  satisfactory  proof 
that  it  was  duly  made  and  was  not  revoked  by  testator.  For 
example,  either  by  proving  that  the  instrument  existed  after 
the  testator's  death,  or  that  it  was  destroyed  in  his  lifetime, 
without  his  privity  or  consent.  [See  1  Williams  on  Execu-  ' 
tors,  409.] 

3.  In  any  view  of  the  case,  the  testimony  was  insufficient 
to  establish  the  probate  of  the  will  by  secondary  evidence. 
The  will  convey&real  and  personal  estate.  The  three,  or  at 
least  two  of  the  subscribing  witnesses  to  the  will,  if  within 
the  jurisdiction  of  the  court,  should  have  been  examined  to 
establish  it,  before  the  secondary  evidence  could  be  allowed. 
[4  Dess.  279 ;  Chase  v.  Lincoln,  3  Mass.  236 ;  Johnson  v. 
Glascock,  2  Ala.  219.]  The  case  in  7th  Ala.  was  determined 
on  a  different  state  of  facts.  [See  Couch,  et  al.  v.  Couch,  7 
Ala.  519.] 

ORMOND,  J. — In  Apperson  v.  Cottrell,  3  Porter,  51,  the 
power  of  the  orphans'  cburt,  to  establish  a  will  which  had 
been  destroyed  by  the  testatot,  in  a  fit  of  insanity,  was  fully 
recognized.  Nor  indeed  can  any  doubt  be  entertained,  that 
the  power  of  that  court  is  fully  adequate  to  establish  a  will, 
which  has  been  lost  or  destroyed,  when  the  will  was  in 
force  unrevoked  by  the  testator  at  his  death,  and  that  in  such 
a  case  parol  evidence  may  be  given  of  its  contents,  and  an 
authentic  memorial  made  thereof  in  the  orphans'  court,  or 
the  truth  of  a  copy  offered  as  a  substitute  for  the  original  es- 
tablished. In  Trevelyan  v.  Trevelyan,  1  Phillimore,  149,  a 
will  destroyed  without  the  knowledge  of  the  testator,  was  i 
established.  Sir  John  Nicholl  said,  there  can  be  no  doubt  in 
law,  that  if  a  will  duly  executed  is  destroyed  in  the  lifetime 
of  the  testator  without  his  authority,  it  may  be  established 
upon  satisfactory  proof  being  given  of  its  having  been  so  de- 
stroyed, and  also  of  its  contents. 

In  Foster  v.  Foster,  1  Addams,  462,  a  will  had  been  de- 
stroyed by  the  testator's  son.  After  his  death,  the  fragments 
were  collected,  and  such  portions  as  were  lost,  restored  from 
the  memory  of  witnesses ;  and  the  court  being  satisfied  that 
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the  copy  offered  contained  the  substance  of  the  will,  estab- 
lished it. 

To  justify  the  court  in  establishing  a  will  by  secondary 
evidence  of  its  contents,  satisfactory  proof  must  be  produced 
of  its  loss  or  destruction.  If  it  is  in  existence,  in  the  posses- 
sion of  any  one  within  the  jurisdiction  of  the  court,  it  should 
compel  its  production,  to  accomplish  which  our  statutes  in- 
vest the  court  with  plenary  powers.  [Clay's  Digest,  304, 
^  36.] 

In  this  case,  it  is  fully  proved  that  the  deceased  executed 
his  Avill  in  due  form  in  March,  1844,  and  in  our  opinion  the 
evidence  also  satisfactorily  establishes,  that  during  his  last 
illness,  and  immediately  preceding  his  death,  he  supposed 
the  will  to  be  in  existence,  and  relied  upon  it  as  a  testamen- 
tary disposition  of  his  property. 

The  testimony  of  Flora  Blue  is  full  to  this  point.  It  is 
evident  that  she  weis  an  intimate  friend  of  the  family,  possi- 
bly a  relation,  as  we  find  her  inquiring  of  the  testator  about 
the  disposition  of  his  property,  and  it  appears  he  had  talked 
with  her  on  the  same  subject  previously.  He  then  informed 
her,  that  he  had  disposed  of  his  property,  in  the  manner  he 
had  promised  his  wife  he  would,  and  that  he  had  reference 
to  this  will,  is  manifest  from  the  expression,  that  he  thought 
what  Malcolm  Blue  had  done  would  stand,  but  seems  to 
have  had  a  presentment,  that  efforts  would  be  made  to  set  it 
aside,  or  contest  it.  It  is  true,  he  does  not  in  express  terms 
say  he  had  made  his  will,  but  he  evidently  intended  to  be  so 
understood,  and  was  so  understood.  The  question,  whether 
he  had  made  a  disposition  of  his  property,  was  in  effect  ask- 
ing him  if  he  had  made  his  will,  and  his  answer  that  he  had, 
conveys  as  precisely  to  the  mind,  the  idea  that  he  had  made 
his  ■will,  as  if  he  had  responded  in  these  words.  What  else 
could  he  mean  by  saying  he  had  fixed  it;  that  he  has  afraid 
they  would  pick  a  flaw  in  it ;  hut  he  thought  what  Malcolm 
Blue  had  done  would  stand?  It  is  impossible  to  doubt,  that 
he  referred  to  the  will  written  by  Mr.  Blue. 

This  was  but  three  weeks  before  his  death  ;  smd  but  six 
days  previous  to  his  death,  he  tells  his  attending  physician 
that  he  was  satisfied  to  die  so  far  as  regarded  his  property, 
having  disposed  of  it.     This  had  doubtless  reference  to  his 
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will,  and  was  so  understood  by  the  physician.  It  is  then 
very  clear,  that  at  this  time  he  supposed  the  will  to  be  in  ex- 
istence, and  repels  the  presumption  of  a  voluntary  cancella- 
tion, or  destruction  of  it,  previous  to  that  time  ;  and  none  can 
arise  during  the  short  period  he  survived. 

In  Jackson  v.  Betts,  9  Cow.  208,  it  is  said,  that  if  a  will 
be  once  duly  executed,  and  once  an  existing  will,  in  the  hands 
of  the  testator,  unless  there  be  evidence  of  its  having  been 
canceled  or  otherwise  revoked,  the  law  presumes  its  continued 
existence  to  the  time  of  his  death.  If  this  be  a  sound  expo- 
sition of  the  law,  it  ends  this  question,  as  there  can  be  no 
doubt  that  the  will  was  executed  by  the  testator,  and  it 
would  then  devolve  on  those  objecting  to  the  probate,  to  re- 
pel the  presumption  by  proving  a  revocation.  But  we  un- 
derstand the  law  to  be,  that  where  the  will  is  left  in  the  pos- 
session of  the  deceased,  and  is  not  found  at  his  death,  the  le- 
gal presumption  is,  that  he  himself  destroyed  it,  animo  revo- 
candi.  [Davis  v.  Davis,  2  Addams,  223.]  The  judge  adds, 
"this  presumption  however,  may  be  repelled  by  evidence j 
nor  does  it  require  evidence  amounting  to  positive  certainty, 
but  only  such  as  reasonably  produces  moral  conviction." 
This  question  was  again  considered  very  elaborately,  in  Col-* 
vin  V.  Fraser,  2  Haggard,  266,  and  the  same  doctrine  asserted. 
In  this  case,  it  is  however  to  be  observed,  that  the  deceas- 
ed did  not  have  the  possession  of  the  will,  in  the  sense  in 
which  that  term  is  employed  in  the  cases  cited.  The  rule 
itself  rests  on  the  fact,  that  no  one  has  access  to  the  will  but 
the  deceased.  Such  was  the  fact  in  Davis  v.  Davis,  supra, 
where  the  will  was  keot  in  a  trunk,  in  the  room  of  the  de- 
ceased ;  and  in  Colvin  v.  Frazer,  where  it  was  kept  in  ^n 
iron  chest,  to  which  no  one  had  access  but  the  decased,  and  it 
also  appeared  that  he  was  sedulously  careful  of  his  important 
papers,  locking  his  door  when  papers  of  importance  were 
about.  -  Here  it  appears,  that  when  the  deceased  executed 
the  will,  it  was  deposited  in  a  pocket  book,  which  was  kept 
in  a  trunk,  in  a  room  occupied  by  his  daughter  Amanda  and 
himself,  but  to  which  as  it  seems  every  body  had  access ;  and 
afterwards  locked  up  by  the  daughter  in  the  clock.  This 
does  not  then  appear  to  have  been  such  a  control  over  the 
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will  by  the  deceased  himself,  as  to  cast  on  those  asserting  its 
continued  existence,  the  necessity  of  explaining  the  manner 
or  cause  of  its  disappearance.  The  obvious  effort  in  the  or- 
phans' court,  was  to  charge  some  person  with  the  fraudulent 
spoliation  of  it,  and  it  would  seem  from  the  course  of  the  ex- 
amination, that  an  attempt  was  made  to  cast  suspicion  on 
Amanda,  the  daughter  of  the  testator,  who  however  does  not 
seem  to  have  had  any  interest  in  the  matter,  as  it  was  stated 
by  her  guardian  that  she  would  receive  as  much  under  the 
will,  as  if  her  father  was  declared  intestate. 

There  is  no  doubt  however,  that  the  will  has  disappeared, 
and  as  we  infer  from  the  statement  in  the  record,  the  pocket 
book  also  in  which  the  will  was  kept ;  and  we  think  also 
the  necessary  inference  from  the  declarations  of  the  testator, 
a  short  time  before  his  death,  is,  that  he  supposed  it  was  then 
in  existence,  consequently  did  not  by  any  act  of  his,  destroy 
or  revoke  it. 

It  is  certainly  true,  that  the  declarations  of  the  testator 
should  be  received  with  great  caution,  as  such  declarations 
are  frequently  made  for  the  purpose  of  misleading,  and  of 
stifling  the  importunity  of  relatives  and  friends.  To  entitle 
them  to  much  weight,  there  ought  to  be  intrinsic  evidence  of 
their  sincerity,  and  such  we  think  is  the  case  here.  The 
conversation  with  Flora  Blue,  has  all  the  evidences  of  since- 
rity, and  reality  about  it,  which  might  be  looked  for  where 
the  object  was  not  merely  to  parry,  or  evade  a  disagreeable 
subject,  or  to  baffle  impertinent  curiosity.  In  such  a  case, 
we  might  expect  he  would  satisfy  the  inquiry,  or  evade  the 
subject  by  general  declarations ;  but  here  there  is  that  full- 
ness of  detail,  and  reference  to  persons  and  events,  and  also 
speculations  of  the  probable  conduct  of  those  opposed  to  the 
will,  as  gives  it  all  the  appearance  of  reality^  and  attests  its 
genuineness  and  sincerity. 

The  same  remarks  apply  to  the  testimony  of  Dr.  McAlpin. 
It  does  not  appear  that  he  has  any  interest  or  feeling  in  the 
matter.  It  appears,  so  far  as  we  can  judge  from  the  statement 
of  his  testimony,  to  have  been  a  voluntary  statement  of  the 
deceased,  and  it  is  difficult  to  assign  a  reason  for  his  wish  to 
deceive  his  physician. 

It  is  also  to  be  observed,  that  no  declaration  of  his  could 
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deceive  those  about  him,  as  the  will  was  not  in  his  personal 
custody,  but  was,  as  we  must  infer,  where  the  members  of 
the  family  had  access  to  it.  In  the  case  of  Davis  v.  Davis, 
supra,  a  lost  codicil  was  established  upon  declarations  cer- 
tainly not  stronger,  or  more  probable  than  those  detailed  in 
this  case. 

The  reason  assigned  by  the  court  fon  refusing  to  permit 
evidence  to  be  given  of  the  contents  of  the  will^  that  it  was 
not  sufficiently  proved  tha  the  original  was  in  the  possession 
of  the  adverse  party,  proceeds  upon  an  incorrect  view  of  the 
power  of  the  court  to  establish  the  contents  of  a  will.  If  it 
was  satisfactorily  shown  to  be  in  the  possession  of  the  ad- 
verse party,  it  would  be  the  duty  of  the  court,  as  already  re- 
marked, to  compel  its  production,  and  it  is  not  until  it  is  sat- 
isfactorily made  to  appear,  that  it  cannot  be  produced,  that 
the  right  exists  to  prove  its  contents ;  and  then  the  form  of 
the  probate  is,  that  it  is  established  till  the  original,  or  a  more 
authentic  copy  can  be  brought  in.     [Davis  v.  Davis,  supra.'] 

Upon  the  whole  we  are  satisfied  that  the  testimony  estab- 
lishes that  the  deceased  did  make  his  will  as  alledged  in  the 
petition,  that  it  was  not  cancelled  or  revoked  by  him  previ- 
ous to  his  death,  that  it  is  not  in  the  power  of  the  petitioners 
to  produce  the  will  for  probate,  and  that  they  should  be  per- 
mitted to  prove  that  the  copy  propounded  by  them,  is  sub- 
stantially a  copy  of  the  last  will  and  testament  of  the  de- 
ceased. 

Decree  reversed  and  cause  remanded. 
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1.  An  ostensible  partner  may  maintain  an  action  in  his  own  name,  without 
joining  a  dormant  piatner,  although  the  latter  was  known  to  the  defendant 
when  the  debt  was  contracted,  and  actually  sold  him  the  goods,  for  the 
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pnce  of  which  the  action  is  brought:  Collier,  C.  J.  was,  however,  ofo- 
pinion,  that  a  partner  who  made  liimsclf  known  to  the  defendant  at  the 
time  the  debt  was  contracted,  was  not  dormant  as  it  respected  tlic  defend- 
ant, and  should  have  joined  in  the  action  against  him. 

Writ  of  Error  to  the  County  Court  of  Sumter. 

*I*His  was  an  action  of  assumpsit,  at  the  suit  of  the]plaintiff 
in  error,  which  was  tried  by  a  jury,  and  a  verdict  and  judg- 
ment rendered  for  the  defendant.  The  plaintiff  excepted  to 
the  charge  given  to  the  jury^  and  the  facts,  so  far  as  material 
to  be  stated,  may  be  thus  condensed.  The  defendant  and 
Isham  Dansby  agreed  jointly  to  contribute  the  sum  of  four 
hundred  dollars  to  purchase  a  tract  of  land,  which  was  ac- 
cordingly purchased  by  the  defendant,  and  his  individual  note 
given  for  the  purchase  money.  Afterwards  the  defendant 
called  upon  Dansby  for  his  proportion,  who  replied  that  he 
had  not  the  money,  but  that  the  plaintiff  and  himself  wore 
in  partnership,  and  thereupon  agreed  to  pay  him  $200  in 
goods,  the  joint  property  of  the  concern.  Dansby  sold  and 
delivered  all  the  goods  to  the  defendant,  amounting  to  the 
sum  of  $260.  The  first  intimation  the  plaintiff  had  of  the 
agreement  between  the  defendant  and  Dansby  was,  when  he 
presented  the  account  for  payment  the  defendant  informed 
him  of  it ;  to  which  the  plaintiff  replied  that  Dansby  had  no 
right  to  make  such  an  agreement,  and  he  would  hold  the  de- 
fendant liable  for  the  goods  ;  Dansby  was  a  dormant  partner 
of  plaintiff — his  name  being  concealed  from  the  world  be- 
cause of  his  embarrassment.  The  court  charged  the  jury 
that  if  Dansby  was  a  dormant  partner,  and  the  defendant  was 
informed  of  the  existence  of  the  partnership  by  him  before  the 
purchase  of  the  goods,  then  the  plaintiff  could  not  recover  in 
this  action  ;  but  the  action  should  have  been  brought  in  the 
name  of  the  plaintiff  and  Dansby. 

R.  H.  Smith,  for  the  plaintiff  in  error,  cited  Story  on  Part. 
351,  and  note  ;  2  Kent's  Com.  31,  and  note  ;  1  C.  4*  P.  Rep. 
89;  2  M.  4-S.  Rep.  23;  2  Taunt.  Rep.  324  ;   1  Port.  Rep. 


JANUARY  TERM,  1847. 605 

Monroe  v.  Ezzell.  

232';  9  Id.  209  ;  2  Ala.  Rep.  502 ;  3  Id.  175,  733  ;  7  Id. 
569.  ,         - .  <  ... 

W.  M.  Murphy  and  A.  R.  Gates  for  the  defendant,  admit- 
ted the  general  rule,  that  a  dormant  partner  need  not  be  join- 
ed with  an  ostensible  partner  in  a  suit  upon  a  liability  to  the 
firm,  but  contended  that  the  rule  did  not  apply,  where,  as  in 
this  case,  the  dormant  partner  was  known  to  be  such  when 
the  goods  were  purchased.  They  cited  4  Chit.  Plead.  12 ;  3 
Ala.  Rep.  733. 

COLLIER,  C.  J. — It  is  stated  as  a  general  'rule  that  in' 
suits  at  law  which  concern  a  partnership,  all  the  parties  should 
join,  but  this  rule  undergoes  or  may  undergo  an  exception  in 
cases  of  dormant  partners  ;  for  it  is  at  the  option  of  the  plain- 
tiffs in  such  cases,  either  to  join  the  dormant  partner  or  omit 
him.  [Story  on  Part.  350'-l.]  Another  learned  author,  in 
his  treatise  on  the  law  of  Partnership,  says  it  is  not  necessa- 
ry that  a  dormant  partner  should  join  with  the  ostensible 
partners  of  a  firm,  in  an  action  against  a  person  who  dealt  on- 
ly with  the  ostensible  partners.  [Collyer  393-4;  see  also  2 
Taunt.  Rep.  324 ;  1  Esp.  Rep.  468 ,  1  Chit.  Plead.  12 ;  Gow 
on  Part.  128,  3d  ed. ;  10  B.  &  Cres.  Rep.  671 ;  2  C.  &  Jerv. 
Rep.  133 ;  2  H.  (fc  Gill  Rep.  159 ;  3  Cow.  Rep.  84 ;  4  Id. 
717  ;  3Greenl.  Rep.  409  ;  8  Sergt.  &-R.  Rep.  55-  4  Wend. 
Rep.  628 ;  19  Id.  525 ;  2  Yerm.  Rep.  65 ;  5  Id.  116  ;  7  Id. 
123  ;  9  Id.  407.] 

In  Lord  v.  Baldwin^  6  Pick.  Rep.  348,  the  court  said  that 
an  action  may  be  maintained  by  the  ostensible  partners  with- 
out joining  a  dormant  partner,  against  a  person  who  dealt  on- 
ly with  the  ostensible  partners  ;  and  it  is  intimated  that  a 
dormant  partner  is  one  whose  connection  with  the  firm  was 
unknown  when  the  transaction  took  place,  that  if  he  was 
made  known  as  a  party  to  it,  he  would  not  be  regarded  as  a 
secret  partner.  [See  5  Mason's  Rep.  176.]  In  Shropshire 
V.  Shepperd,  3  Ala.  Reg.  733^  we  say  f  that  it  has  been  re- 
peatedly held  that  it  is  not  necessary  a  dormant  partner 
should  join  with  an  ostensible  partner  in  an  action  against  a 
person  who  dealt  only  with  the  latter  ;  and  it  was  added,  that 
there  was  no  evidence  in  the  record  that  the  defendant  pur- 
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chased  tfie  goods  (to  recover  the  price  of  which  this  action 
was  brought,)  of  the  supposed  dormant  partner,  as  a  tradesman 
carrying  on  a  business  in  which  he  was  interested,  no  such 
intendment  could  be  made.  It  was  held  that  the  circuit  court 
properly  refused  to  charge  the  jury  that  he  should  have  been 
joined  as  a  plaintiff  in  tho  action. 

The  cases  cited,  intimate  in  no  equivocal  terms  that  the 
defendant's  right  of  set-off  cannot  be  materially  affected,  whe- 
ther the  suit  is  brought  in  the  name  of  the  partner  only,  who 
holds  himself  out  to  the  world,  or  he  joins  with  him  a  secret 
partner.  [C.  ^  P.  Rep.  220  ;  4  B.  <fc  A.  Rep.  437  ;  10  B.  ^ 
C.  €71.] 

In  my  opinion  the  reason  a  dormant  partner  need  not  be 
made  a  party  in  an  action  for  goods  sold  or  other  liability,  is, 
because  the  contract  is  made  with  the  ostensible  party,  and 
to  him  the  promise  inures.  The  ostensible  partner  stands  in 
a  different  position  from  a  mere  agent  without  interest,  who 
perhaps  cannot  sue  upon  a  verbal  promise — the  right  of  ac- 
tion vesting  in  his  principal  as  the  legal  beneficiary.  But  if 
the  ostensible  partner  o^hly,  be  khown  in  the  contract,  he 
may  sue  alone,  or  the  legal  interest  of  the  dormant  partner 
will  authorize  a  suit  in  their  joint  names.  If  however  both 
the  dormant  and  ostensible  partners  make  themselves  known, 
and  become  actors  in  making  a  contract,  then  they  both  be- 
come ostensible  in  respect  to  the  party  contracted  with,  and 
with  no  propriety  of  language  can  it  be  said  that  either  of 
them,  in  such  case,  is  a  secret  partner.  Then  the  duty  grow- 
ing out  of  the  contract  inures  to  each — both  are  alike  active, 
and  all  rights  and  obligations  vest  in,  or  devolve  upon  them 
united.  But  if  this  reasoning  was  less  convincing  to  my 
mind  than  it  is,  I  should  long  hesitate,  before  I  would  depart 
from  even  an  arbitrary  rule,  sanctioned  by  the  concurrence 
of  all  text-writers,  and  the  uncontradicted  dicta,  at  least,  con- 
tained in  many  adjudged  cases. 

A  majority  of  the  court,  however,  consider  the  rule  that  a 
dormant  partner  is  not  compelled  to  join  as  a  plaintiff,  does 
not  rest  either  on  the  fact  that  the  person  trading  with  the 
partnership  has  no  knowledge  th^  another  is  connected  with 
the  firm,  or  that  he  actually  deals  with  the  dormant  partner, 
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knowing  the  existence  of  the  firm.  If  the  rule  was  subject 
to  variation  on  these  groui:^ds,  it  would  certainly  vary  in  its 
application,  and  the  propriety  of  the  suit  would  depend  not  on 
the  fact  that  there  was  a  dormant  partner,  but  on  other  cir- 
cumstances which  might  be  concealed  or  disclosed  at  plea- 
sure. In  their  judgment  the  rule  is  correctly  stated  in  the 
citations  from  1st  Espinasse's  Reports.  The  opinion  of  my 
brethren  controls,  or  rather  overbalances  mine ;  consequent- 
ly the  judgment  of  the  county  court  is  reversed,  and  the  cause 
remanded. 


JONES  V.  KOLISENSKI. 


1.  In  a  suit  between  K.  and  J.  the  record  of  a  lecovery  against  J.  in  a  suit 
in  which  he  was  summoned  by  a  stranger  as  the  debtor  of  K.  but  denied 
his  indebtedness,  is  no  evidence  of  the  amount  then  due  to  K.  although  in 
a  contest  between  the  creditor  and  J.  the  latter  was  found  to  be  indebted 
to  K.  in  a  sum  greatly  less  than  claipied  in  the  suit  by  K.  The  whole 
proceedings  in  the  other  suit  are  res  inter  alias  acta, 

Writ  of  Error  to  the  Circuit  Court  of  Conecuh. 

Assumpsit,  for  work  and  labor,  &c.  by  Kolisenski  against 
Jones.  The  defendant  pleaded  non-assumpsit,  set  off,  and 
a  former  adjudication  in  short. 

At  the  trial,  the-  defendant  produced  the  record  of  a  suit  in 
the  county  court  of  said  counjy,  in  which  he,  as  the  garni- 
shee of  the  plaintiflF,  at  the  suit  of  one  Davidson,  appealed 
from  a  judgment  of  a  justice  of  the  peace.  He  denied  ow- 
ing the  plaintiff,  and  the  attaching  creditor  took  issue  on  his 
answer,  when  a  verdict  was  found  against  him  for  six  dollars, 
for  which  sum  judgment  was  given  for  the  attaching  credi- 
tor.    The  circuit  court  refused  to  permit  this  record  to  be 
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read  as  evidence,  except  to  show  the  amount  recovered,  and 
which  amount  was  to  be  deducted  from  the  plaintiflfs  claim 
in  this  suit,  and  the  court  instructed  the  jury  this  record  was 
no  bar  to  the  present  suit. 

The  defendant  then  offered  to  show  the  plaintiff  was  a 
party  or  privy  to  the  suit  in  the  county  court,  but  the  court 
rejected  all  evidence  that  the  plaintiff  was  a  privy  to  that  suit 
except  what  was  shown  by  the  record. 

The  defendant  excepted  to  these  several  rulings,  and  they 
are  now  assigned  as  error. 

PoKTER,  for  the  plaintiff  in  error,  cited  Toulmin  v.  Les- 
sesne,  2  Ala.  R.  3^9  ;  Mardis  v.  Shackleford,  I  lb.  493 ;  Tubb 
v.  Madding,  Minor,  129 ;  Thompson  v.  Allen,  5  S.  &  P. 
119.] 

Watts,  contra,  insisted,  the  evidence  was  properly  reject- 
ed, because  the  plaintiff  was  no  party  to  the  suit  in  the  coun- 
ty court.  To  give  this  record  any  effect,  it  should  appear 
the  plaintiff  contested  the  defendant's  answer  in  that  cause, 
and  also' that  the  sum  claimed  by  the  creditor  was  more  than 
the  judgment  allowed. 

GOLDTHWAITE,  J.— We  think  it  very  clear  there  was 
no  error  in  the  action  of  the  circuit  court.  The  record  of  the 
suit  in  the  county  court  was  a  matter  which  in  no  way  con- 
cluded either  of  the  parties  to  this  suit,  for  as  to  them  it  was 
res  inter  alias  acta.  Our  statutes  provide,  it  is  true,  that  'the 
defe'ndant  in  attachment  may  controvert  the  answer  of  his 
debtor,  when  summoned  as  garnishee  at  the  suit  of  another, 
(Dig.  60,  §  24,  25;)  but  unless  this  is  done,  the  proceedings 
are  between  the  creditor  and  debtor  only,  and  the  judgment 
is  operative  for  the  latter  only  as  laying  the  foundation  for  a 
set  off,  or  payment,  by  showing  its  satisfaction.  In  another 
point  of  view,  even  if  admitted  as  evidence,  it  was  no  bar, 
for  the  creditor  may  have  claimed  no  more  than  the  sum  re- 
covered, in  which  event  the  judgment  would  be  as  it  is,  al- 
though the  jury  trying  the  cause  were  entirely  satisfied  more 
was  due.     On  all  points  the  decision  was  strictly  correct. 

Judgment  affirmed. 
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MILLER  V.  EATMAN,  et  al. 

1.  If  a  parent,  before  sending  property  home  to  his  son-in-law,  declares  his 
intention  that  it  is  a  loan,  and  not  an  absolute  gift,  and  about  the  same 
time,  and  whilst  he  retains  the  possession  of  the  property,  makes  his  will, 
in  which  the  same  intent  is  declared,  the  will  may  be  given  in  evidence 
to  prove  the  intent. 

2.  Where  one  of  several  brothers  and  sisters,  having  title  to  personal  pro- 
perty, dies  in  infancy,  the  remaining  brothers  cannot  sue  at  law,  to  recover 
the  property,  until  administration  is  taken  out  on  the  estate  of  the  infant. 

3.  To  maintain  the  action  of  detinue,  the  plaintiff  must  have  the  entire  inter- 
est in  the  thing  sued  for,  therefore  three  brothers  and  sisters  cannot  main- 
tain detinue  for  slaves,  given  by  the  will  of  their  grandfather  to  them  and 
another,  who  is  dead,  and  no  administration  granted  on  his  estate. 

Error  to  the  Circuit  Court  of  Greene. 

Detinue  for  four  slaves,  by  the  defendant  in  error,  against 
the  plaintiff  in  error. 

Upon  the  trial  of  the  cause,  the  plaintiff  introduced  an  au- 
thenticated copy  of  the  will  of  Stephen  Bobbit,  made  in 
North  Carolina,  and  dated  4th  April,  1823,  containing  a 
clause,  which  was  read  to  the  jury,  "  I  give  and  bequeath  to 
my  daughter  Seley  Montford,  one  negro  girl  named  Linsey, 
and  a  boy  named  Jim,  a  feather  bed  and  furniture,  and  cow 
and  calf,  during  her  life,  and  at  her  decease  to  be  equally  di- 
vided between  her  children,  to  her  and  her  heirs  forever ;" 
and  proved,  that  at  the  time  the  will  was  made,  Seley  Mont- 
ford was  the  wife  of  Thomas  J.  C.  Montford ;  that  she  died 
about  fifteen  or  sixteen  years  before  the  trial  of  the  cause ; 
that  she  left  four  children,  three  of  whom  are  the  plaintiffs ; 
that  the  fourth  was  a  son,  who  died  a  minor  six  or  seven  years 
old,  and  there  was  no  evidence  that  administration  had  ever 
been  granted  on  his  estate.  It  was  further  proved,  that  Ste_ 
phen  Bobbitt  died  in  July,  1824,  and  that  the  slaves  sued  fort 
are  the  children  of  Linsey. 
77 
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The  defendant  introduced  testimony  conducing  to  prove, 
that  Seley  Bobbitt  was  married  to  Thomas  J.  C.  Montford, 
in  September,  1822,  and  that  before  the  making  of  the  will 
of  Stephen  Bobbitt,  the  new  married  couple  had  gone  to 
house-keeping,  about  four  miles  from  the  residence  of  Ste- 
phen Bobbitt ;  and  that  from  the  time  they  so  went  to  house- 
keeping, until  the  sale  by  T.  J.  C.  Montford  in  1828,  to  Mo- 
ses Lewis,  under  whom  the  defendant  claimed,  the  slave 
Linsey  had  always  been  in  the  possession  of  T.  J.  C.  Mont- 
ford. 

The  plaintiffs,  by  way  of  rebuttal,  offered  the  deposition  of 
one  Htois  Bobbitt,  taken  upon  interrogatories,  one  of  which 
was,  Did  you  some  short  time  before  Stephen  Bobbitt  made 
his  last  will  and  testament,  hear  him  say  any  thing  in  rela- 
tion to  certain  property,  which  he  designed  to  give  his  daugh- 
ter Seley  Montford  ?  If  yea,  state  what  that  conversation 
was.  The  defendant  objected  before  the  commission  issiied, 
to  the  competency  of  this  interrogatory,  and  to  the  compe- 
tency of  any  answer  which  might  be  given.  The  deponent 
answered,  "  I  did.  Some  short  time  before  Stephen  Bobbitt 
made  his  last  will,  he  came  to  my  house,  bringing  with  him, 
or  speaking  of  a  rough  will,  or  memorandum,  as  how  best  to 
dispose  of  a  part  of  his  property,  to  his  youngest  daughter 
Seley,  who  had  married  with  Thomas  J.  C.  Montford,  and 
he  having  no  confidence  in  Montford,  stated  to  me,  how  he 
should  dispose  of  his  property  to  his  daughter,  so  that 
Montford  should  not  make  way  with  it,  or  spend  it  in  any 
way^  He  finally  concluded,  he  would  not  leave  it  in  the 
power  of  any  of  his  daughters'  husbands,  to  spend  any  of  his 
property,  though  he  said  he  doubted  none  of  them  but  Mont- 
ford. The  court  overruled  the  objections  to  the  interrogatory 
and  answer,  and  permitted  the  answer  to  be  read.  There 
was  also  testiniony  offered  by  the  plaintiffs,  conflicting  with 
that  offered  by  the  defendant,  as  to  when  the  slave  Linsey 
went  into  the  possession  of  Montford,  but  none  of  the  testi- 
mony showed,  that  it  was  later  than  a  month  after  he  went 
to  house-keeping.  That  after  the  death  of  Bobbitt,  he  moved 
\o  Alabama  and  sold  the  slave  to  Lewis.  There  was  no  evi- 
dence that  either  Montford  or  his  wife  had  any  knowledge  of 
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the  conversation  of  Stephen  Bobbitt  with  Harris  Bobbitt,  or 
of  the  making  of  the  last  will  of  the  former. 

The  defendant  insisted  before  the  court,  that  the  plaintiffs 
could  not  maintain  this  action,  unless  they  had*  the  entire  in- 
terest, and  that  the  interest  of  the  brother  who  died  in  infan- 
cy, could  only  descend  through  his  legal  representatives,  but 
the  court  refused  so  to  charge  the  jury,  but  instructed  them 
that  the  action  was  well  brought. 

The  court  further  charged,  that  if,  when  a  new  married 
couple  went  to  house-keeping,  the  father  of  the  lady  sent  pro- 
perty home  with  them,  the  law  would  presume  it  to  be  a 
gift,  unless  there  was  a  declaration,  or  act  of  the  father,  at,  or 
about  the  time,  showing  it  to  be  a  loan,  or  otherwise  limited 
estate.  That  to  prevent  such  an  act  from  so  operating,  there 
ought  to  be  an  open  declaration,  made  by  the  father,  at,  or 
about  the  time,  of  the  manner  in  which  the  property  went 
into  the  possession  of  the  son-in-law,  but  that  the  will  gf  Ste- 
phen Bobbitt  would  be  such  a  declaration,  as  would  indicate 
his  intention  to  confer  such  a  limited  estate^  he  being  still  in 
possession. 

The  defendant  moved  the  court  to  charge,  that  the  clause 
of  the  will  in  evidence  was  not  such  a  declaration  as  would 
prevent  the  presumption  of  an  absolute  gift,  in  favor  of  the 
husband ;  which  the  court  refused,  and  charged  the  jury, 
that  if  they  believed  from  the  evidence,  that  at  the  time  of 
making  the  will,  the  father  retained  the  possession  of  the 
slave  in  question,  then  the  making  of  the  will,  in  connection 
with  the  other  evidence  in  the  cause,  tending  to  explain  his 
intention,  would  be  sufficient  to  repel  the  presumption  of  an 
absolute  gift  to  the  husband ;  to  all  which  the  defendant  ex- 
cepted, and  which  he  now  assigns  as  error. 

J.  B.  Clarke,  for  plaintiff  in  error.  \,* 

1.  An  action  of  detinue  cannot  be  maintained,  unle^  the 
plaintiffs  have  the  entire  interest  in  the  chattel  sued  for. 
[Bell  and  wife  v.  Hogan,  1  Stewt.  Rep.  536 ;  Hart  v.  Fitz- 
gerald, 2  Mass.  R.  509.] 

2.  The  interest  of  one,  of  several  joint  owners  of  a  chat- 
tel, is  several ;  and  does  not  at  his  death  vest  in  the  other 
part  owners,  even  should  they  be  his  next  of  kin  ;  but  vests 
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in  his  personal  representative.     [Maury's  Adm'r  v.  Mason's 
Adm'r,  8  Port.  R.  211;  Boyatt,  ^-c.  v.  Kerr,  7  Ala.  R.  9.] 

3.  A  father,  who  sends  property  to  a  newly  married  daugh- 
ter, cannot  prevent  the  property  from  vesting  absolutely  as  a 
gift,  by  making  a  declaration  that  he  intended  only  a  life  es- 
tate ;  a  knowledge  of  which  declaration  was  never  commu- 
nicated either  to  the  daughter  or  the  son-in-law.  [Hogan  v. 
Bell  and  wife,  4  Stewt.  ^  P.  286.] 

4.  But  should  a  declaration  made  by  the  father,  that  he  in- 
tended to  vest  only  a  life  estate  in  property  sent  home  to  a 
newly  married  daughter  in  her,  be  obligatory  on  the  daugh- 
ter and  her  husband,  so  as  to  limit  their  rights  ;  in  a  contest 
between  the  issue  in  remainder  and  a  purchaser  from  the 
husband,  such  declaration  would  not  be  sufficient  to  defeat 
the  purchaser  from  the  husband.  [Hill,  et  al.  v.  Duke,  6 
Ala.  Rep.  259 ;  Collier  and  wife  v.  Poe,  1  Dev.  Equity  Rep. 
55.]  • 

5.  If  either  of  the  two  last  points  can  be  sustained,  it  fol- 
lowsjthat  the  objection  to  Harris  Bobbitt's  testimony  ought 
to  have  been  sustained. 

WoMACK,  contra. 

1.  That  the  minor  who  died  at  the  age  of  six  or  seven 
years,  should  not  have  been  represented  in  this  suit.  [See 
3  Bacon's  Abrig.  675 ;  2  Lomax  on  Ex'rs  and  Adm'rs,  514, 
521;  also  1  Williams  on  Ex'rs,  546-7;  2  Id.  1145;  2  Steph. 
Com.  77;  1  Chit.  PI.  12,  58 ;  Watson's  Partnership,  (marg. 
page,)  364 ;  Myers  v.  Wade,  6  Rand.  448  ;  Murray  v.  Mum- 
ford,  6  Cowen,  441 ;  see  also  Bethea  v.  McColl,  et  al.  5  Ala. 
315.] 

2.  The  declarations  of  the  father  and  testator,  made  at  or 
about  the  time  of  parting  from  the  slave  in  question,  and  his 
making  the  will  at  or  about  the  time  of  parting  from  said 
slave,  were  properly  admitted,  to  show  his  intention.  [See 
Olds  V.  Powell,  7  Ala.  652 ;  Banks  v.  Hatton,  1  Nott  &  Mc- 
Cord,  221;  Collier  and  wife  v.  Poe,  Dev.  Eq.  55.] 

'  3.  The  charge  of  the  presiding  judge  in  the  court  below, 
was  proper.  [See  Paul  v.  Meek,  6  Ala.  753 ;  Thorndike  v. 
City  of  Boston,  1  Metcalf,  242.] 
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ORMOND,  J. — We  think  the  principle  stated  in  Olds  ,v. 
Powell,  7  Ala.  655,  governs  this  case.  A  will  not  published, 
or  made  known  to  others,  would  not  be  evidence  of  an  inten- 
tion, not  to  give  the  entire  estate,  because  to  countervail  the 
presumption  which  the  law  makes  of  a  gift,  where  property 
is  sent  home  to  the  new  married  couple,  the  declaration  of  a 
contrary  intent  should  be  open  and  clear,  and  not  left  to  be 
inferred  from  doubtful  or  ambiguous  circumstances,  which 
the  donor  might  avail  himself  of,  or  suppress  at  his  pleasure. 
But  we  cannot  perceive  how  the  fact,  that  it  was  written 
down,  as  well  as  declared  verbally,  can  alter  the  case.  The 
slaves  being  then  in  the  possession  of  the  donor,  the  fact  of 
making  the  will,  pursuant  to  the  declared  intent  before  the 
property  was  sent,  is  strong  evidence  of  a  fixed  and  settled 
purpose,  not  to  give  the  son-in-law  the  entire  estate. 

The  objection  is  urged,  that  a  parent  cannot  by  a  parol  de- 
claration, create  a  remainder  over,  after  the  termination  of 
the  life  estate.  We.  do  not  understand  that  to  be  contended 
for  here,  but  that  the  will,  considered  as  a  declaration,  was 
evidence,  in  connection  with  the  verbal  declarations  made 
previous  to  the  property  being  sent  home,  that  the  father  did 
not  intend  to  make  a  gift  to  the  son-in-law.  It  was  then  ne- 
cessarily a  mere  loan  of  the  property,  the  title  remaining  in 
the  father,  and  at  his  death  it  passed  according  to  the  pro- 
visions of  his  will.  [Banks  v.  Hatton,  1  Nott  &  McCord, 
221;  Collier  v.  Poe,  1  Dev.  Eq.  55.] 

The  fease  of  Hill  and  Hill  v.  Duke,  6  Ala.  259,  depends 
upon  different  principles.  Undoubtedly,  in  a  case  where  the 
transaction  was  recent,  or  comparatively  so,  the  question 
would  be  the  same,  whether  it  arose  between  the  donor,  and 
donee,  or  between  the  former  and  a  creditor,  or  purchaser 
from  the  latter ;  but  after  a  long  continued  possession  by  the 
donee,  in  a  controversy  between  his  creditors  and  the  donor, 
a  subsequent  gift  might  be  inferred,  especially  in  cases  not 
affected  by  the  statute  of  frauds.  Thus,  in  the  case  last  re- 
ferred to,  this  court  says,  "when  such  a  loan  is  extended 
over  a  period  of  ten  years,  and  no  period  is  fixed  for  its  de- 
termination, it  is  not  too  much  to  say,  in  a  contest  between 
a  creditor  and  the  donor,  that  a  strong  presumption  to  infer  a 
subsequent  absolute  gift,  is  well  warranted,  even  if  the  bail- 
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ment  was  originally  designated  as  a  loan  between  the  parties 
themselves."  Here  no  such  presumption  can  arise,  as  the 
father  died  a  short  time  after  the  property  was  sent  home  to 
the  donee,  leaving  a  will,  by  which  he  assumed  the  right  to 
control  it. 

The  remaining  question  is,  whether  this  action  can  be 
maintained  by  the  surviving  brothers  and  sisters,  without 
any  administration  upon  the  estate  of  the  brother,  who  died 
in  infancy.  At  common  law,  personal  property  did  not  de- 
scend to  the  heir,  but  was  vested  in  the  ordinary^  and  it  was 
not  until  the  31st  Edward  3,  that  the  ordinary  was  required 
to  grant  administration  to  the  friends  of  the  deceased.  Our 
statute  law  has  also  directed,  who  shall  be  entitled  to  admin- 
istration, and  how  the  surplus  after  the  payment  of  debts, 
shall  be  distributed.  From  this  it  follows,  that  the  legal  title 
to  the  personal  property  of  one  dying  intestate,  can  only  be 
derived  through  an  administrator.  Although  therefore,  an 
infant  of  six  years  of  age  has  no  capacity  either  to  make  a 
will  or  to  contract  debts-,  yet  as  his  personal  estate  does  not 
descend  to  his  heirs  at  law,  no  action  can  be  maintained  by 
them  at  law  for  its  recovery,  unless  they  can  deduce  their 
title  through  an  admmistrator,  in  virtue  of  the  statute  of  dis- 
tributions. This  was  held  by  this  court  in  Hogan  v.  Bell 
aad  wife,  1  Stewart,  536,  and  Boyett  v.  Kerr,  7  Ala.  9. 

In  courts  of  equity,  where  it  is  not  necessary  that  the  le- 
gal title  should  be  vested  in  the  plaintiff,  an  administration 
may  be  dispensed  with,  where  the  right  is  asserted  by  those 
who-  would  be  entitled  to  distribution,  and  where  it  is  clear 
there  are  no  creditors  to  be  prejudiced.  Such  was  the  case 
of  Bethea  v.  McColl,  5  Ala.  315. 

But  even  these  are  exceptions  to  the  general  rule,  which 
is  the  same  in  equity  as  at  law. 

To  recover  in  the  action  of  detinue,  the  plaintiff  must  have 
the  entire  interest  in  the  thing  sued  for ;  either  the  absolute 
property  with  the  right  to  the  immediate  possession,  or  a 
special  property  as  in  the  case  of  a  bailee.  As  therefore  it 
appears,  that  one-fourth  part  of  these  slaves  vested  in  the  de- 
ceased infant,  upon  the  death  of  his  mother,  his  remaining 
brother?  and  sisters,  though  his  distributees,  can  derive  their 
title  to  it  only  through  his  legal  representative  ;  and  as  their 
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inability  to  do  so  is  admitted  on  the  record,  they  cannot 
maintain  this  action.  This  objection  is  purely  technical,  but 
so  long  as  the  distinction  between  the  succession  to  real  and 
personal  property  is  permitted  to  stand  upon  its  present  foot- 
ing, it  must  be  recognized  by  the  courts,  although  in  this 
particular  case,  no  possible  injury  could  result  from  permit- 
ting the  action  to  be  maintained  by  the  present  plaintiffs. 
Whether  it  would  be  necessary  for  the  administrator  to  unite 
with  the  others  in  the  prosecution,  is  a  question  it  would  not 
be  proper  now  to  decide. 

The  authorities  referred  to  on  the  subject  of  joint  tenantcy, 
have  no  application  here.     Let  the  judgment  be  reversed. 

GOLDTHWAITE,  J. — I  concur  in  the  result  of  reversing 
the  judgment,  but  I  think  it  should  be  reversed  on  both 
grounds.  I  fully  concurred  in  what  was  said  in  Powell  v. 
Olds,  but  I  think  the  facts  given  in  evidence  here  go  greatly 
beyond  that  case.  Undoubtedly  declarations  made  by  a  pa- 
rent about  the  subject  matter  of  a  gift  to  a  daughter  or  any 
other  child,  are  proper  as  part  of  the  7'es  gesta.  But  it  is  only 
on  the  ground  that  the  gift  is  then  the  matter  transacting. 
The  making  of  a  will  is  a  different  transaction  altogether,  and 
the  res  gesta  attendant  on  that  cannot  in  my  judgment  be 
connected  with  another  and  different  transaction,  to  wit,  the 
act  of  sending  the  slave  home  with  the  daughter.  Each 
transaction  is  a  different  one,  and,  though  either  may  be  ex- 
plained by  declarations  made  at  the  time,  the  declarations  at- 
tendant on  the  one,  in  my  judgment,  are  not  admissible  tb 
explain  the  other. 
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1 .  The  duty  of  maintaining  the  wife  devolves  on  her  husband,  though  she  have 
a  doiver  estate  in  virtue  of  a  previous  marriage.    During  the  joint  lives  of 
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husband  and  Mrife,  the  husband  has  the  sole  control  and  management  of 
such  an  estate ;  and  consequently  an  interest  for  that  period,  which  may 
be  levied  on  and  sold  under  a  fieri  facias  to  satisfy  a  judgment  against 
him. 

Writ  of  Error  to  the  Circuit  Court  of  Dallas. 

This  was  an  ?ictioa  of  trespass  at  the  suit  of  the  plaintiff 
in  error,  brought  to  try  titles  to,  and  recover  the  possession  of 
a  tract  of  land  particularly  described  in  the  indorsement  on 
the  writ,  and  in  the  declaration,  &c.  The  cause  was  tried 
by  a  jury,  who  returned  a  verdict  for  the  plaintiff,  and  judg- 
ment was  thereon  rendered.  Upon  a  bill  of  exceptions  seal- 
ed at  the  instance  of  the  defendant,  the  question  is  raised, 
whether  the  dower  of  the  widow  in  the  lands  of  her  first 
husband,  are  liable  upon  a  subsequent  marriage  to  leVy  and 
sale  undei:  execution  for  the  debts  of  her  second  husband — 
the  dower  being  assigned  to  her,  and  herself  and  husband 
living  together. 

E.  W.  Peck,  for  plaintiff  in  error.  Can  the  lands  which 
have  been  allotted  to  a  widow  as  her  dower  under  our  sta- 
tute be  levied  upon  and  sold  for  the  debts  of  an  after  hus- 
band ?  If  so,  then  I  admit  there  is  no  error  in  the  record,  but 
I  insist  that  land*  jn  such  case  cannot  be  sold,  for  an  after 
husband's  debt.  '  * 

The  statute  declares,  that  the  widow's  dower  "  shall  be 
and  inure  to  her  proper  use,  benefit  and  behoof,  in  and  dur- 
ing her  natural  life."  Will  not  the  manifest  object  of  the 
statute  be  defeated  by  permitting  her  dower  to  be  seized  and 
sold  for  debts  of  an  after  husband.     [Clay's  Dig.  172,  <§.  3.j 

G.  R.  Evans,  for  the  defendant  in  error,  cited  2  Kent's 
Com.  134,  342 ;  2  Dev.  &  Bat.  Rep.  133 ;  1  P.  Wms.  Rep. 
258;  3  Thomas'  Coke,  306,  309,  357;  Roper  on  Hus.  &,  W. 
186,  187 ;  4  Porter's  Rep.  233 ;  3  Ala.  Rep.  509. 

COLLIER,  C.  J. — Dower  by  the  common  law  is  defined 
to  be  an  estate  for  life^n  the  third  part  of  the  lands  of  which 
the  husband  was  seized,  either  in  deed  or  in  law,  at  any  time 


JANUARY  TERM,  1847.  GtT 


Neil  V.  Johnson. 


during  the  c^vferture,  of  a  legal  estate  of  inheritance  in  pos- 
session, which  the  issue  of  the  wife  might  by  possibility  in- 
herit, and  which  the  law  gives  to  every  married  woman,  who 
survives  her  husband,  to  be  enjoyed  by  her  in  severalty  from 
the  death  of  her  husband;  whether  she  have  issue  by  him  or 
not.  The  object  of  this  estate  is  the  sustenance  of  the  wid- 
ow and  the  nurture  and  education  of  her  children,  if  any — 
and  the  right  to  it  attaches  immediately  upon  the  marriage 
or  as  soon  after  as  the  husband  becomes  seized  ;  and  cannot 
be  discharged  by  the  husband  without  her  concurrence.  [Park 
on  Dower,  5.]  In  point  of  tenure  a  dowress  holds  of  the 
heir,  yet  in  point  of  title,  she  is  i?i  of  the  lands  assigned  to 
her  by  her  husband,  and  not  by  the  person  making  the  as- 
signment ;  for  as  soon  as  the  dower  is  assigned  the  law  sup- 
poses her  in  by  relation  from  the  death  of  her  husband.  [Id. 
340.J  The  statute  of  this  state  provides  that  the  dower 
which  shall  be  assigned  to  the  widow,  in  the  lands  of  her  de- 
ceased husband,  shall  "inure  to  her  proper  use,  benefit  and 
behoof,  in  and  during  her  natural  life."  [Clay's  Dig.  172*,  <§> 
3.J  This  enactment  does  not,  in  our  judgment  in  any  man- 
ner change  the  tenure  by  which  the  wife  held  her  dower  es- 
tate, at  the  common  law.  The  words  which  have  been 
quoted  mean  nothing  more  than,  that  its  enjoyment  should 
not  be  disturbed  by  any  act  done  by  the  husband  in  his  life- 
time, or  by  his  heirs  since  his  decease ;  and  that  it  should 
not  be  liable  to  his  debts.  From  this  view  it  results,  that 
the  interest  of  the  wife  is  a  freehold  for  her  own  life. 

It  is  said  that  all  freeholds  of  which  the  wife  is  seized  at 
the  time  of  the  marriage,  or  afterwards,  are  by  law  vested  in 
the  husband  and  wife  during  the  coverture^  in  right  of  the 
wife.  During  their  joint  lives,  the  husband  is  entitled  to  the 
profits,  and  has  the  sole  control  and  management ;  but  can- 
not convey  or  charge  the  lands  for  any  longer  period  than 
while  his  own  interest  continues.  If  the  estate  of  the  wife 
be  one  of  inheritance,  and  there  be  an  actual "  seizen,  and  a 
child  of  the  marriage  born  alive,  capable  of  inheriting  the  pro- 
perty, the  husband  upon  the  wife's  decease,  becomes  tenant  hy 
the  curtesy,  for  his  life.  [2  Steph.  Com.  299.]  This  being 
the  law,  it  would  seem' to  follow  that  the  second  husband 
succeeds  to  a  dower  estate,  which  has  been  assigned  to  his 
78 
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wiCe  as  a  consequence  of  her  former  marriage,  in  all  respects 
as  he  does  to  her  other  freehold  interests.  And  if  he  can 
convey  or  charge,  her  freehold  in  lands,  we  can  perceive  no 
reason  why  it  may  not,  for  the  period  of  their  joint  lives  be 
sold  under  execution  to  pay  his  debts.  The  duty  of  main- 
taining the  wife  devolves  upon  the  husband,  though  she  may 
have  a  dower  estate,  and  he  must  therefore  be  allowed  to 
control  this  estate,  and  receive  the  profits  while  that  duty 
continues.  There  is  no  error  in  the  ruling  of  the  circuit 
court,  and  the  judgment  is  therefore  affirmed. 


•   ,  SMITH  &  BOWDON  v.  KNIGHT. 

1.  When  the  judgment  is  in  the  name  of  K.  as  guardian  of  C.  and  after  a 
levy  and  forthcoming  bond,  on  a  Ji.fa.  pursuing  the  judgment  another  /L 
fa,  is  issued  on  the  bond,  in  the  name  of  C.  by  his  guardian  K.  the  last 
execution  is  irregular,  because  of  the  change  of  plaintiffs,- and  should  be 

.  quashed  on  motion. 

t  j  .  - 

/Writ  of  Error  to  the  Orphans'  Court  of"  Henry. 

At  the  return  of  a  supersedeas  sued  out  by  Bowdon  and 
Smith  to  stay  proceedings  on  a  certain  execution  against 
them  and  one  Stephen  Cawthorn,  they  moved  the  court  to 
queish  the  forthcomii^  bond  and  previous  writs  of _/?.  fa.  on 
which  the  execution  superseded  was  founded.  The  jnatter 
is  greatly  involved  by  the  nature  of  the  previous  proceed- 
ings, but  may  be  thus  stated : 

On  the  23d  of  June,  1845,  a  judgment  was  rendered  by 
the  orphans'  court  of  said  county  in  favor  of  Knight  as  the 
guardian  of  Josiah  A.  Cawthorn,  against  Speight  his  former 
guardian  for  $1,453.  On  this  judgment  afi.fa.  was  issued, 
and  returned  no  property,  previous  to  the  16th  October, 
1845.     William  Cawthorn,  Stephen  Cawthorn,  Geo,  Jones, 
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and  William  Armstrong  were  the  sureties  of  Speight,  on  the 
guardianship  bond,  executed  by  him  on  assuming  that  trust. 
George  Jones  died  after  the  execution  of  the  bond,  and  John 
Jones  was  appointed  his  executor,  or  administrator. 

On  the  16th  October,  1845,  Knight  sued  out  a^.  fa.  against 
Speight,  and  against  Wm.  Cawthorn,  Stephen  Cawthorn, 
Wm.  Armstrong,  and  John  Jones,  executor  of  Geo.  Jones, 
who  are  described  as  sureties  for  Speight,  guardian  as  afore- 
said. In  this  fi.  fa.  is  recited  the  fact  that  the  former^. /a. 
had  been  issued  against  Speight  and  returned,  no  property. 
This  was  returned  levied  on  four  slaves  in  the  possession  of 
Stephen  Cawthorn,  one  slave  in  the  possession  of  the  wid- 
ow of  George  Jones,  on  two  others  in  the  possession  of  John 
Jones.  This  ^. /a.  was  superseded  at  the  instance  of  John 
Jones,  on  the  4th  November,  1845.  and  the  supersedeas  con- 
tinued until  the  5th.  of  December  of  the  same  year. 

Stephen  Cawthorn  gave  a  forthcoming  bond  with  Lewis 
Bowdon  and  S.  A.  Smith  as  his  sureties  for  the  delivery  of 
the  slaves  levied  on  in  his  possession.  This  bond  is  dated 
31st  October,  1845,  and  recites  the  execution  under  which 
the  levy  was  made,  except  that  the  name  of  the  plaintiff  is 
omitted,  and  its  condition  is,  that  the  slaves  shall  be  deliver- 
ed to  the  proper  officer,  on  the  1st  Monday  of  December  then 
next,  by  12  o'clock.  It  was  returned  indorsed  forfeited,  by 
the  non-delivery  of  the  slaves,  on  the  2d  December,  1845. 

On  the  27th  April,  1846,  a.fi.fa.  was  issued,  which  recites 
the  previous^. /a.  issued  on  the  17th  October  previously — 
the  giving  of  the  forthcoming  bond  by  Cawthorn,  Bowdon 
and  Smith — the  return  of  the  same  as  forfeited — that  another 
execution  had  previously  issued  on  this  bond  and  was  super- 
seded by  writ  of  error,  which  it  WEB^certified  to  the  clerk 
had  not  been  prosecuted  to  the  court  to  which  it  was  sued 
out.  It  then  proceeds  to  command  the  making  of  the  sum  of 
$1453,  from  the  goods,  &c.  of  Cawthorn,  Bowdon  and  Smith 
which  James  A.  Cawthorn  by  his  guardian,  Rich'd  Knight, 
on  the  23d  June,  1845,  had  recovered  of  them  in  the  orphans' 
court  of  Hen/y  county. 

There  were  no  other  judgments  or  proceedings  other  than 
those  recited  to  justify  the  several  writs  of  Ji.  fa.  and  Smith 
and  Bowdon  offered  to  show  by  parol,  that  there  was  no  con- 
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sideratioa  ^  the,  forthcoming  bond — that  the  property  lev- 
ied ou  did  not  belong  to  Cawthorn,  or  to  any  of  the  defend- 
ants in  execution.  This  proof  was  ruled  out,  and  the  court 
refused  to  quash  the  bond  on  the  execution  on  the  27th  April, 
1846.  The  parties  prayed  an  appeal  to  this  court,  and  open 
by  their  assignment  of  error  all  the  questions  raised  on  their 
motions  in  the  court  below. 

Belser  and  Bufobd,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant  in  error. 
>v-)  i'.i>)>''  •  .     _  ♦  .V    ■■  '  -a'-  ■'.('.■' 

GOLDTHWAITE,  J.— There  is  one  error  in  this  case, 
which  is  entirely  apparppt,  and  as  the  entire  litigation  be- 
tween these  parties  will'  probably  be  ended  by  the  reversal  of 
the  main  judgment  in  the  case  of  Speight  v.  Knight,  at  this 
term,  we  shall  only  examine  that  for  the  purpose  of  dispos- 
ing of  this  record.  It  will  be  seen  the  J?,  fa.  of  the  27th  A- 
pril,  1846,  is  in  the  name  of  Cawthorn  by  his  guardian, 
Knight,  while  the  previous  proceedings,  as  well  as  the  main 
judgment,  are  in  the  name  of  Knight,  as  the  guardian  of 
Cawthorn.  The  execution  in  that  form  has  nothing  to  sup- 
port it,  and  for  this  reason  should  have  been  quashed.  Let 
the  judgment  be  reversed,  and  the  cause  remanded. 


,JS', 


*orv. 


MbYL^te  V.  MOYLER. 


1.  To  constitute  legal  cruelty,  to  authorize  a  divorce,  there  must  be  actual 
violence  committed,  attended  with  danger  to  life,  limb  or  health ;  or  there 

.     must  be  a  reasonable  apprehension  of  such  violence. 

2.  The  throwing  a  bucket  of  water  on  the  wife  in  bed,  with  a  threat  of  fur- 
tier,  violence  if  she  did  not  leave  the  house,  is  legal  cruelty. 

3.  Abusive  language,  and  other  unbecoming  conduct,  not  amounting  to  le- 
gal, cruel^jj^v  be  repeiyed  in  aggravation  of  an  act  of  cruelty. 


.v 
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4.-  The  answer  of  a  defendant  denying  the  allegation?  of  the  bill,  does  not 
make  it  necessary  to  prove  them  by  two  witnesses.  Proof  by  one  is  suffi- 
cient. 

Error  to  the  Chancery  Court  sitting  at  Limestone. 

The  bill  was  filed  by  the  plaintiff  in  error,  for  a  divorce  a 
vinculo,  upon  the  ground  of  cruel,  barbarous,  and  inhuman 
treatment  on  the  part  of  the  husband ;  this  the  bill  charges 
in  general  terms  to  have  commenced  soon  after  the  marriage, 
and  to  have  been  continued  until  the  separation-.  The  bill 
also  specifies  the  following  instance  of  cruelty :  that  on  one 
occasion,  at  night,  after  they  had  retired  to  bed,  he  pulled 
her  out  of  bed,  in  a  rude  and  angry  manner,  and  at  the  same 
time  threw  a  bucket  of  water  over  her,  threatening  to  take 
her  heart's  blood,  if  she  did  not  leave  his  house  before  morn- 
ing ;  at  the  same  time  cursing,  and  abusing  her  in  the  most 
cruel  and  in  inhuman  manner.  At  another  time  he  shook 
his  fist  in  her  face,  and  threatened  to  cut  her  throat,  heaping 
upon  her  at  the  time,  the  coarsest  and  most  abusive  epithets, 
without  any  provocation  on  her  part.  These  are  stated  in 
the  bill,  as  instances  merely  of  his  general  conduct.  "It  con- 
tains also  the  necessary  allegations  to  give  the  court  jurisdic- 
tion, and  prays  a  divorce  from  the  bonds  of  matrimony. 

The  defendant  in  his  answer,  denies  the  allegations  of  the 
bill,  and  insists  that  the  true  cause  of  her  leaving  him,  was 
that  he  was  unable  to  support  her  in  the  rank  and  style  in 
which  she  desired  to  live.     The  answer  is  not  sworn  to. 

Much  testimony  was  taken,  which  i^ufficiently  stated  in 
the  opinion  of  the  court.  .  Z*    /     ■ 

The  chancellor  upon  an  examination  of  the  testimony, 
considered  that  the  charge  of  cruelty  was  not  established  by 
two  witnesses,  or  by  one  with  corroborating  circumstances, 
so  as  to  countervail  the  denial  of  the  defendant  in  his  answer, 
and  dismissed  the  bill* 

E.  J.  Jones,  for  plaintiff  in  error. 

This  is  a  bill  for  divorce,  on  the  statutory  grounds  of  cruel, 
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barbarous  and  inhuman  treatment.  The  charges  are  both 
general  and  special. 

Defendant  answers,  denying  the  general  and  specific 
charges.  The  answer  is  signed  by  his  solicitor,  but  not  by 
himself,  or  sworn  to. 

The  main  question  in  the  case  is  as"to  the  conclusion  the 
chancellor  attained  on  the  examination  of  the  evidence.  We 
think  the  evidence  required  a  decree  for  complainant. 

In  the  prosecution  of  this  inquiry,  we  may  find  it  impor- 
tant to  make  the  following  points  : 

1.  The  answer,  not  being  sworn  to,  should  not  be  treated 
as  an  answer. 

2.  The  rule  of  law,  requiring  two  witnesses,  or  one  witness 
and  strong  corroborating  circumstances  to  overbalance  the 
denial  of  an  answer,  does  not  apply  to  cases  of  divorce. 

3.  Or,  at  any  rate,  does  not  apply  when  the  answer  is  not 
sworn  to.  [Lovell  v.  Steam  Saw-mill  Company,  6  Paige, 
59.] 

4.  Mere  words,  unaccompanied  with  personal  violence, 
may  amount  to  this  statutory  ground  of  divorce. 

L.  P.  Walker,  contra. 

ORMOND,  J. — The  statute  of  this  State,  enumerates  spe- 
cifically^ the  causes  for  which  divorces  may  be  granted,  and 
amongst  others,  where  the  husband's  treatment  of  his  wife 
is  "  cruel,  barbarous  and  inhuman."  This  bill  is  filed  for  a 
divorce  for  this  cause.  It  has  not  hitherto  been  determined 
by  this  court,  what  acts  or  conduct  on  the  part  of  the  hus- 
band, will  entitle  th^jjp'ife  to  a  divorce  for  this  cause,  and  as 
,  it  is  directly  presented  upon  the  record,  and  necessary  to  be 
decided,  we  will  first  proceed  to  the  consideration  of  that 
question. 

It  is  the  policy  of  that  country  from  which  we  derive  our 
laws,  as  well  as  our  social  and  domestic  habits,  not  to  grant 
divorces  for  trivial  causes,  and  that  such  is  the  policy  of  this 
State,  is  manifest  from  the  act,  a  part  of  which  has  been  ci- 
ted ;  in  which  the  legislature,  have  accumulated  expressions, 
of  nearly  equivalent  import,  as  if  for  the  purpose  of  hedging 
it  round  with  difficulties.     Nor  can  it  be  doubted  that  this 
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policy,  harsh  though  it  may  seem  upon  a  hasty  glance,  is 
conceived  in  the  most  profound  wisdom. 

Marriage  is  the  most  important  of  all  the  social  relation* 
Upon  the  strict  observance  of  its  duties,  by  the  married  pair, 
depends  not  only  every  thing  which  ministers  to  comfort  and 
happiness,  but  also  to  private  virtue.  A  facility  of  obtaining 
divorces,  not  only  tends  to  generate  discord  in  families,  by 
removing  the  restrairits  which  necessity  imposes,  of  a  con- 
formity to  the  habits,  opinions,  and  even  to  the  caprices  of 
each  other,  from  the  conviction  that  the  tie  is  indissoluble, 
but  it  also  leads  to  licentiousness,  and  the  disregard  of  the 
offspring  of  the  marriage,  and  thus  saps  the  very  foundation 
of  domestic  happiness,  and  public  virtue.  Historians  trace 
the  decline  of  public  morals,  in  ancient  Rome,  to  this  cause, 
more  than  to  any  other ;  and  it  cannot  be  doubted  that  the 
State  in  its  political  capacity,  has  a  deep  interest  in  this  ques- 
tion. 

The  ecclesiastical  courts  of  England,  to  whom  this  impor- 
tant duty  is  entrusted,  are  the  repositories  of  the  learning 
upon  this  subject,  and  under  the  guidance  of  a  series  of  em- 
inent men,  it  has  been  perfected  into  a  system.  The  case  of 
Evans  v.  Evans,  2  Haggard,  35,  is  the  leading  case  upon  the 
subject  of  "cruelty."  Sir  William  Scott  in  his  judgment, 
says,  that  to  constitute  legal  cruelty,  there  must  be  reasona- 
ble ground  to  apprehend  danger,  to  life,  limb,  or  health.  He 
proceeds  to  say :  "  This  however  must  be  understood,  that  it 
is  the  duty  of  courts,  and  consequently  the  inclination  of 
courts,  to  keep  the  rule  extremely  strict.  The  causes  must 
be  grave  and  weighty,  and  such  as  show  an  absolute  impos- 
sibility, that  the  duties  of  the  married  life  can  be  discharged. 
In  a  state  of  personal  danger  no  duties  can  be  discharged ; 
for  the  duty  of  self-preservation  must  take  place,  before  the 
duties  of  marriage,  which  are  secondary,  both  in  commence- 
ment, and  obligation. 

What  merely  wounds  the  mental  feelings,  is  in  few  cases 
to  be  admitted,  where  they  are  not  accompanied  with  bodily 
injury,  either  actual  or  menaced.  Mere  austerity  of  temper, 
petulence  of  manners,  rudeness  of  language,  a  want  of  civil 
attention,  and  accommodation,  even  occasional  sallies  of  pas- 
sion, if  they  do  not  threaten  bodily  harm,  do  not  amount  to 
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legal  crttelty ;  they  are  high  moral  offences  in  the  marriage 
state  undoubtedly,  not  innocent  surely  in  any  stBte  of  life, 
but  still  they  are  not  the  cruelty  against  which  the  law  can 
relieve.  Under  such  misconduct  of  either  of  the  parties,  for 
it  may  exist  on  one  side,  as  well  as  on  the  other,  the  suffer- 
ing party  must  bear  in  some  degree  the  consequences  of  an 
injudicious  connection ;  must  subdue  by  decent  resistance,  or 
by  prudent  conciliation,  and  if  this  cannot  be  done,  both 
must  suffer  in  silence.  And  if  it  be  complained  that  by  this 
inactivity  of  the  courts  much  injustice  may  be  suffered,  and 
much  misery  produced,  the  answer  is,  that  courts  of  justice 
do  not  pretend  to  furnish  cures  for  all  the  miseries  of,  life. 
They  redress,  or  punish  gross  violations  of  duty,  but  they 
go  no  further ;  they  cannot  make  men  virtuous,  and  as  the 
happiness  of  the  world  depends  upon  its  virtue,  there  may  be 
much  unhappiness  in  it,  which  human  laws  cannot  undertake 
to  remove. 

Still  less  is  it  cruelty,  where  it  wounds  not  the  natural 
feelings,  but  the  acquired  feelings,  arising  from  the  particu- 
lar rank  and  situation ;  for  the  court  has  no  scale  of  sensibil- 
ities, by  which  it  can  guage  the  quantum  of  injury  done  and 
felt ;  and  therefore,  though  the  court  will  not  absolutely  ex- 
clude considerations  of  that  sort,  where  they  are  stated  mere- 
ly as  matters  of  aggravation,  yet  they  cannot  constitute  cru- 
elty, where  it  would  not  otherwise  have  existed ;  of  course 
the  denial  of  little  indulgencies,  and  particular  accommoda- 
tions, which  the  delicacy  of  the  world  is  apt  to  number  among 
its  necesscries  is  not  cruelty.  It  may  to  be  sure  be  a  harsh 
.  thing  to  refuse  the  use  of  a  carriage,  or  the  use  of  a  servant : 
it  may  in  many  cases  be  extremely  unhandsome,  extremely 
disgraceful  in  the  chafecter  of  the  husband ;  but  the  ecclesi- 
astical court  does  n6t  look  to  such  matters ;  the  great  ends  of 
marriage  may  be  very  well  carried  on  without  them ;  and  if 
people  will  quarrel  about  such  matters,  and  which  they  cer- 
tainly may  do  in  many  cases  with  a  great  deal  of  acrimony, 
and  sometimes  with  much  reason,  yet  they  must  decide  such 
matters  as  well  as  they  can,  in  their  own  domestic /orwm. 

These  are  the  negative  descriptions  of  cruelty,  they  show 
only  what  is  not  cruelty,  and  are  yet  perhaps  the  safest  defini- 
tions which  can  be  given,  under  the  infinite  variety  of  possi- 
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ble  cases  that  may  gome  before  the  court.  But  if  it  were  at 
all  necessary  to  lay  down  an  affirmative  rule,  I  take  it,  that 
the  rule  cited  by  Dr.  Beaver,  from  Clarke,  and  the  other 
books  of  practice,  is  a  good  general  outline  of  the  canon  law, 
the  law  of  this  country  upon  this  suTDJect.  In  the  older  cases 
of  this  sort  which  I  have  had  the  opportunity  of  looking  in- 
to, I  have  observed  that  the  danger  of  life,  limb,  or  health,  is 
usually  inserted  as  the  ground  upon  which  the  court  has  pro- 
ceeded to  a  separation.  This  doctrine  has  been  repeatedly 
applied  by  the  court,  in  the  cases  that  have  been  cited.  The 
court  has  never  been  driven  off  this  ground.  It  has  been  al- 
ways jealous  of  the  inconvenience  of  departing  from  it,  and 
I  have  heard  no  one  case  cited,  in  which  the  court  has  granted 
a  divorce  without  proof  given  of  a  reasonable  apprehension  of 
bodily  hurt.  I  say  an  apprehension^  because  assuredly,  the 
court  is  not  to  wait  till  the  hurt  is  actually  done;  but  the  appre- 
hension must  be  reasonable;  it  must  not  be  an  apprehension  a- 
risiug  merely  from  an  exquisite  and  diseased  sensibility  of  mind. 
Petty  vexations  applied  to  sufeh  a  constitution  of  mind,  may 
certainly  in  time  weax  out  the  animal  machine,  but  still  they 
are  not  cases  of  legal  relief:  people  must  relieve  themselves  as 
well  as  they  can  by  prudent  resistance — by  calling  in  the  suc- 
cors of  religion,  and  the  consolation  of  friends ;  but  the  aid  of 
courts  is  not  to  be  resorted  to  with  any  effect." 

We  have  been  induced  to  make  this  long  extract,  not  only 
from  its  exquisite  beauty  and  justness  of  thought,  and  lan- 
guage, beyond  any  thing  we  could  furnish,  but  because  it 
places  in  the  clearest,  and  strongest  point  of  view,  the  l^w, 
and  thejeason  upon  which  it  is  founded,  and  has,  ever  since 
it  was  pronounced,  been  considered  as  settling  the ,  rule  in 
England,  as  to  what  constitutes  legal  cruelty,  in  cases  of  this 
kind.  Thus  it  is  said,  in  Lockwood  v.  Lockwood,  2  Curteis, 
281,  "There  must  be  either  actual  violence  committed,  at- 
tended with  danger  to  life,  limb,  or  health,  or  there  must  be 
a  reasonable  apprehension,  of  such  violence.  This  I  -appre- 
hend to  be  the  substance  of  the  doctrine  laid  down  in  Evans 
V.  Evans,  1  Hagg,  C.  R.  35,  cited  in  the  argument  in  this 
case,  and  other  subsequent  cases." 

With  this  exposition  of  the  law  applicable  to  cases  like 
the  present,  we  proceed  to  the  consideration  of  the  allegations, 
79 
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imd  proof  in  this  cause.  The  bill  charges,  that  within  two 
weeks  after  the  marriage,  the  defendant  began  a  course  of 
cruel,  and  inhuman  conduct  towards  her,  which  he  continu- 
ed until  the  separation,  and  that  she  was  forced  to  abandon 
him,  from  fear  of  personal  violence.  One  act  of  violence, 
which  is  specified,  alledges,  that  after  they  had  retired  to 
bed,  he  pulled  her  out  in  a  rude  and  angry  manner,  throw- 
ing a  bucket  of  water  over  her,  and  cursing  and  abusing  her 
in  the  coarest  manner,  and  threatening  to  take  her  heart's 
blood,  if  she  did  not  leave  his  house  before  morning.  This 
is  fully  proved  by  the  witness,  CampbeU,  who  boarded  in 
the  house,  and  he  states  the  additional  aggravating  circum- 
stance, that  the  defendant,  after  throwing  a  bucket  of  water 
over  his  wife  in  bed,  would  have  put  her  out  of  doors  in  the 
night,  if  the  witness  had  not  prevented  it.  This  atrocious 
act,  is  fully  within  the  strictest  definition  of  legal  cruelty. 
The  same  witness  proves,  that  he  saw  him  on  one  occasion, 
throw  a  glass  of  milk  in  her  face  at  table,  and  another,  Nancy 
Critz,  saw  him  shake  his  fist  in  her  face.  Many  witnesses 
prove  that  he  was  in  the  habit  of  using  the  most  opprobrious 
and  insulting  language  towards  her,  and  of  cursing,  and  abu- 
sing her  in  the  most  blasphemous  manner.  These  matters, 
though  not  of  themselves  sufiicient  to  constitute  cruelty,  are 
very  proper  to  be  received  in  aggravation  of  an  act  of  cruelty. 
An  act  even  strictly  of  legal  cruelty,  might  be  committed  un- 
der the  influence  of  passion,  for  which  the  offender  might  be 
sorry  immediately  after,  and  be  willing  to  make  any  repara- 
tion in  his  power.  But  when  cruelty  is  found  in  connection 
with  a  uniform  course  of  brutal,  unkind  treatment,  accompa- 
nied with  the  most  abusive  and  insulting  language,  a  case  is 
fully  made  out,  justifying  the  interposition  of  the  court. 

The  proof  shows  that  the  wife  was  kind,  dutiful  and  obe^ 
dient ;  nor  does  the  proof  adduced  by  the  husband  impair 
the  force  of  the  proof  made  by  the  wife.  It  is  negative  in 
its  character,  and  although  in  cases  of  this  kind,  this  may  be 
the  only  proof  in  the  power  of  the  party,  to  outweigh  the 
positive  proof  on  the  other  side,  it  must  appear  that  from  the 
opportunity  of  the  witness,  and  his  means  of  knowledge,  the 
fact  could  not  well  have  happened  without  his  knowing'  it. 
The  testimony  of  Harraway,  and  Arnett,  cannot  outweigh,  or 
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even  cast  suspicion  on  the  testimony  of  Qampbell,  as  they 
were  boarders  merely,  and  did  not  lodge  in  the  house,  con- 
sequently were  there  only  at  their  meals.  But  Campbell  be- 
ing a  lodger,  as  well  as  a  boarder  in  the  family,  had  ample, 
opportunities  of  knowing  the  manner  in  which  the  defendant 
treated  his  wife. 

The  declarations  of  the  wife,  as  to  the  cause  of  her  leav- 
ing her  husband,  are  certainly  entitled  to  some  consideration. 
Indeed  her  declaration  in  relation  to  sCi  act  of  violence,  made 
shortly  after  it  happened,  would  probably,  be  evidence  for 
her,  and  of  necessity  it  must  be  evidence  against  her.  JBut 
we  think  great  allowance  must  be  made  in  such  cases,  as  it  is 
not  to  be  wondered  at,  that  a  wife  about  to  separate  fron; 
her  husband,  should  desire  to  keep  from  the.  gaze  of  the  world 
such  mortifying  disclosures,  although  after  the  lapse  of  years 
she  might  be  anxious  to  vindicate  herself,  by  making  the 
same  facts  public.  "  It  appears  that  she  told  one  of  the  wit-  ' 
nesses,  to  whom  she  communicated  the  fact,  that  she  was 
about  to  leave  her  husband,  that  s|ie  would  rather  die  than 
leave  him,  but  that  she  was  compelled  to  do  so ;  and  to  an- 
other, that  she  was  about  to  separate  from  him,  because  she 
was  unwilling  to  raise  a  large  family  in  indigence.  The 
first  seems  to  be  creditable  alike  to  her  hea;d  and  heart,  and 
the  last  may  be  strictly  true,  without  any  impeachment  of  the 
integrity  of  this  application.  A  woman  who  might  be  wil- 
ling to  struggle  with  poverty,  when  cheered  on  in  the  per- 
formance 6f  her  duties  by  kindness,  and  affection,  might  be 
wholly  ufiable  to  the  performiance  of  the  task,  when  accom- 
panied by  cruelty  and  unkindness. 

We  understand  the  chancellor  as  holding,  that  thfe  charge 
of  cruelty  was, made  out  by  the  proof,  if  the  testimony"  of 
one  witness  was  sufficient  to  establish  it,  but  he  considered 
that  the  denial  of  the  facts  alledged,  by  the  defendant  in  his 
answer,  must,  as  in  other  chancery  cases,  be  countervailed 
by  the  testimony  of  two  witnesses,  or  of  one  with  corroborat- 
ing circumstances. 

In  ordinary  chancery  suits,  the  rule  here  spoken  of,  does 
not  apply  where  the  defendant,  although  he  deny  the  alle- 
gation, is  not  personally  cognizant  of  it ;  nor  does  it  apply 
when  the  answer  is  not  sworn  to.     But  in  these  cases,  it  is 
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evident  the  legislature  did  not  intend  the  answer  should  be 
evidence,  either  for  the  husband  or  wife,  as  the  defendant  is 
not  required  to  swear  to  the  answer,  and  proof  is  required  of 
the  allegations  of  the  bill.  [Clay's  Dig.  170,  <§»  6-1  A  subse- 
quent section  declares,  that  the  confession  of  neither  shall  be 
taken  or  received  in  evidence.  [lb.  171,  <§>  16.]  It  is  evi- 
dent therefore,  that  these  cases  do  not  stand  upon  the  same 
footing  with  ordinary  chancery  causes,  as  it  repects  this  ques- 
tion, and  the  reason  fafting,  the  rule  must  fall  with  it. 

Perhaps  the  answer  may  be  necessary  as  pleading,  where 
the  defendant  relies  on  a  condonation  of  the  oflfence,  or  sets  up  . 
the  misconduct  of  the  other  party,  or  any  other  substantive 
matter,  in  opposition  to  the  divorce  sought.  Be  this  as  it 
may,  it  is  clear  the  answer  was  not  intended  to  be  evidence 
for  any  purpose,  and  it  follows,  that  as  an  admission  of  the 
facts  alledg^d  in  the  bill,  would  not  dispense  with  proof  of 
them,  a  denial  can  have  no  otheif  effect,  than  a  mere  traverse. 
The  principal,  allegation  of  cruelty  is  fully  made  out  by  the 
testimony  of  one  witness,  and  corroborated  by  proof  of  other 
acts  of  harsh,  and  unkind  treatment,  commencing  «oon  after 
the  marriage,  and  continuing  during  the  entire  cohabitation. 
If  it  were  necessary,  it  might  also  be  worthy  of  consideration, 
whether  the  long  separation  of  .these  partiesj  extinguishing 
the  last  spark  of  affection,  and  rendering  the  prospect  of  a 
re-union  gloomy  and  comfortless,  should  not  also  be  consid- 
ered in  the  formation  of  a  judgment ;  but  we  abstain  from 
entering  on  that  inquiry,  because  in  our  opinion,  the  case  is 
fiilly  made  out  under  the  statute,  independent  of  it,  and  that 
the  complainant  is  entitled  to  the  decree  she  seeks.  The  de- 
cree of  the  chancellor  must  be  reversed,  and  this  court  pro- 
ceeding to  render  such  decree,  as  should  have  been  rendered, 
hereby  order,  adjudge  and  decree,  that  the  complainant  be 
divorced  from  the  bonds  of  matrimony  heretofore  existing 
between  her,  and  James  W.  P.  Moyler,  her  husband.         '* 
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1.  In  a  proceeding  under  the  act  of  1843,  "to  establish  lost  records  in  Hen- 
ry county,"  there  appeared  on  the  notice  to  the  defendants,  an  acknow- 
ledgment of  its  service  on  one  of  them,,  with  the  words  "  and  proved" 
written  in  the  same  sentence  and  immediately  following ;  but  this  indorse- 
ment was  dated  previous  to  the  notice  being  placed  in  the  sheriff's  hands, 
aijd  the  sheriff  did  not  affirm  by  his  return  its  execution  on  this  defendant. 
The  judgment  entry  however  recited  that  tlie  parties  in  interest  had  notice 
of  the  proceeding :  Held,  that  in  this  condition  of  the  record,  it  must  be 
intended  on  error,  that  the  parties  to  the  judgment  were  before  the  pri- 
mary court  for  its  action. 

2.  The  power  of  supplying  a  new  record  where  the  original  has  been  lost  is 
one  which  pertains  to  courts  of  general  jurisdiction,  independent  of  legis- 
lation, and  if  the  notice  of  the  motion  for  leave  to  substitute  it,  is  explicit 
in  describing  a  judgment  and  papers  alledged  to  be  lost,  it  is  sufficient, 
though  it  does  not  conform  to  a  statute  which  provides  for  such  a  pro- 
ceeding. 

3.  Where  the  judgment  and  papers  of  the  cause  which  were  lost,  are  sup- 
plied by  others,  the  order  permitting  it  will  not  be  reversed  on  error  at  the 
defendant's  instance,  though  tlie  substituted  judgment  is  for  less  than  the 
cause  of  action  indicated  by  the  declaration,  and  the  primary  court  having 
ascertained  that  payments  had  been  made  on  the  original  judgment,  di- 
rected an  execution  to  issue  for  only  so  much  as  was  unpaid,  it  cannot  be 
affirmed  that  there  is  an  error ;  or  if  there  is,  ft  is  beneficial  to  the  party 
complaining. 

Writ  of  Error  to  the  Circuit  Court  of  Henry.  * 

This  was  an  action  of  assumpsit  on  a  promissory  note  at 
the  suit  of  the  defendant  in  error  against  the  plaintiffs.  Jt 
appears  from  the  record  that  a  judgment  was  recovered 
against  the  defendants  below  j  and  that  subsequently  all  the 
pa,persand  proceedings  in  the  cause  were  destroyed  by  fire. 
The  writ,  declaration  and  judgment  have  been  substituted, 
professedly  under  the  authority  of  a  special,  act  of  the  legis- 
lature, and  the  questions  now  presented  arise  out  of  the  pro- 
ceedings under  that  statute. 

J.  E.  Belser,  for  the  plaintiff  in  error.     The  act  of  1843, 


680 -      ALABAMA. 

■ DoBweti,  et  al.  v.  iStewart. 

to  establish  lost  records  in  Henry  county,  must  be  construed 
with  the  utmost  ifejrictness,  every  direction  it  prescribes  must 
be  pursued ;  and  if  after  investigation  and  proof  the  mat- 
ter is  uncertain,  the  loss  cannot  be  supplied.  [8  Ala.  Rep. 
300.] 

The  judgment  substituted,  is  for  an  amount  different  from 
that  originally  rendered,  and  is  unsupported  by  the  writ  and 
declaration.  It  was  not  proved  which  of  the  defendants  was 
a  non-resident,  though  the  order  of  publication  found  in 
the  transcript,  affirms  such  to  be  the  fact — nor  was  the  ser- 
vice of  notice  on  Freeman  established  by  proof. 

No  counsel  appeared  for  the  defendant  in  error. 

COLLIER,  C.  J. — It  is  objected  by  the  appellants  that 
one  of  the  defendants  below,  Caven  Freeman,  was  not  served 
with  nofice  as  {he  statute  of  1843  "  to  estaljlisb  lost  records 
in  Henry  county"  directs,  and  that  the  substituted  judgment 
is  for  an  amount  different  from  that  originally  rendered- 

There  is  indorsed  on  the  notice  an  acknowledgment  of  ser- 
vice by  the  defebdant  referred  to,  dated  previous  to  the  time 
when  it  was  delivered  to  the  sheriff,  and  the  return  does  not 
affirm  that  it  was  executed  on  the  defendants  generally.  It 
was  then  necessary  that  its  execution  should  have  been 
proved. 

The  judgment  «ntry  recites  that  the  commissioners  re- 
ported the  substituted  papers,  6cc.  which  "  were  read  and 
heard  by  the  court,  and  there  being  no  exceptions  or  objec- 
tions taken  thereto,  the  said  parties  in  interest  having  notice 
thereof.  It  is  considered,"  &c.  Whether  we  consider  the 
proceeding  in  reference  to  the  statute  or  the  comnionlaw,  a 
notice  is  indispensable '  to  its  regularity,  and  this  should  b6 
shown  either  by  the  return  of  an  officer  upon  a  formal  notice, 
or  by  an  affirmation  of  the  fact  upon  the  record. 

We  have  repeatedly  held  that  a  recital  in  the  judgment 
that  the  parties  came  by  their  attorneys,  was  sufficient  to  au- 
thorize an  appellate  Qourt  to  infer  that  the  defendant  appear- 
ed, although  the  process  was  returned  "not  found."  Is  not 
an  affirmation  in  the  final  action  of  the  court  in  a  case  like 
the  present  entitled  to  equal  credence,  and  shall  we  riot  ac- 
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cord  to  it  verity;  especially  when  immediately  following  the 
acknowledgment  of  service  to  which  the  name  of  Freeman^is 
subscribed,  we  find  the  words  "and  proved."  If  neither  of 
these  when  taken  singly  are  sufficient  to  prove  notice^  when 
taken  together  we  think  they  cannot  be  disregarded,     i-.  . 

The  notice  in  the  transcript  does  not  conform  to  the  se- 
cond section  of  the  act  referred  to,  yet  it  is  explicit  in  de- 
scribing the  judgment  and  papers  which  are  alledged  to  be, 
lost,  and  required  the  defendants  to  appear  at  court  on  a  day 
designated,  and  show  cause  why  they  should  not  be  substi- 
tuted. This  was  quite  sufficient  according  to  the  require- 
ments of  the  common  law.  And  it  was  held  by  this  court 
in  McLendon  v.  Jones,  8  Ala.  Rep.  300,  that  the  power  of 
supplying  a  new  record  where  the  original  has  been  lost,  is 
one  which  pertained  to  the  circuit  courts  independent  of  &a 
express  authority  from  the  legislature;  and-might  be  exercised 
in  virtue  of  the  full  and  plenary  powers,  with  which  they  are 
invested  to  "minister  ample  justice  to  all  persons  according 
to  law." 

It  is  objected  that  the  judgment  does  not  conform  to  the 
substituted  declaration.  True,  the  judgment  is  for  a  less 
sum  than  the  note  declared  on,  yet  it  may  well  be  intended 
that  the  note  had  been  reduced  by  payments,. or  that  the 
judgment  was  for  as  much  as  the  plaintiff  claimed.  But 
however  this  may  be,  if  there  is  an  error,  it  is  beneficial  to 
the  plaintiff^  and  he  cannot  complain. 

Again:  after  establishing  the  lost  papers  and  the  judg- 
meat,  the  court  ascertains  that  the  greater  part  of  the  judg- 
ment had  been  satisfied,  and  orders  that  the  plaintiff  shall 
have  execution  for  the  unpaid  balance.  If  in  this  there  is 
error,  it  is  for  the  advantage  ©f  the  defendants,  and  furnishes, 
no  ground  for  the  reversal  of  the  judgment  at  their  instance. 
This  view  is  decisive  of  the  case,  and  the  consequence  is,  the 
judgment  is  affirmed. 
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1.  When  money  is  received  by  one  from  a  sheriff  to  which  another  is  enti- 
tled, but  the  person  receiving  it  gives  a  bondof  indemnity  to, the  sheriff^, 
reciting  the  attachment  of  the  money  at  the  suit  of  a  stranger,  against  the 
person  entitled,  and  providing  for  the  repayment  unless  the  money  is  de- 
termined to  belong  to  the  person  receiving  it,  these  recitals  are  not  evi- 
■  dence  of  the  existence  of  the  attachment  in  a  suit  by  the  person  entitled 
against  the  one  receiving  it  If  however,  the  existence  of  the  attachment 
in  1840,  was  shown,  the  presumption,  from  the  la^se  of  time,  is,  that  it 
was  discharged  so  as  to  determine  the  lien.  ^ 

Error  to  the  Circuit  Court  of  Montgomery. 

Assumpsit  by  EUzy,  against  Oliver,  tO'  recover  a  sum  of 
money  due  by  promissory  note.  The  defence  is  payment 
and  set  off. 

At  the  trial,  the  defendant  offered  evidence  conducing  to 
prove,  that  he  had  purchased  from  the  plaintiff  a  certain  claim 
held  by  him  against  one  Williams.  It  appears  that  this  claim 
was  reduced  to  judgment,  in  South  Carolina,  in  the  name  of 
Ellzy,  and  that  the  money  was  paid  by  Williams  to  the  she- 
riff. EUzy  claimed  the  sum  collected  from  the  sheriff,  and 
threatened  to  rule  him  as  he  declined  paying  it  over  on  the 
ground  that  Oliver  also  claimed  it.  After  some  conversation 
between  the  sheriff  and  Ellzy,  the  latter  said  he  claimed  only 
,one  half  of  the  sum  collected,  and  some  $'S55,  was  paid  him 
upon  his  executing  a  bond  of  indemnity,  with  sureties,  to 
the  sheriff,  conditioned  to  be  void  if  that  sum  claimed  in  the 
sheriff's  hands  by  an  attachment,  at  the  suit  of  Mayhew  and 
another  against  W.  B.  Oliver,  should  be  determined  to  belong 
td  Ellzy.  The  bond  is  dated  6th  November,  1840,  and  there 
was  no  other  evidence  in  the  cause  than  before  stated,  ex- 
cept the  statement  of  a  witness,  that  after  the  death  of  the 
sheriff,  in  1841,  Ellzy  claimed  the  balance  of  the  money  col- 
lected from'  Williams,  which  balance,  with  other  cases,  was 


JANUARY  TERM,  1847. 633 

Oliver  v.  Ellzy. 

tied  up  in  the  court  of  equity,  at  thfe  time  the  witness  an- 
swered, under  a  bill  for  the  final  settlement  of  the  deceased 
sheriff's  office.  On  this  state  of  proof,  the  court  charged  the 
jury,  that  if  the  money  sought  to  fee  set  off  weis  attached  in 
chancery  in  South  Carolina,  and  Ellzy  received  it  from  the 
sheriff  as  above  stated,  then  the  money  was  to  be  considered 
as  in  custody  of  the  law,  and  could  not  be  set  off  in  this  ac- 
tion, unless  it  was  shown  the  chancery  suit  was  disposed  of, 
and  the  money  relieved  from  the  operation  of  the  attach- 
ment. 

The  defendant  excepted  to  this  charge,  and  it  is  now  as- 
signed as  error.  '  .  - 

J.  D.  F.  Williams  and  A.  Martin,  for  the  plaintiff  in  error, 
insisted  that  as  money  cannot  be  attached  in  the  hands  of  the 
sheriff,  the  attachment  was  inoperative,  but  independent  of 
this,  the  presumption,  from  the  lapse  of  time,  is,  that  the 
suit  was  ended.  [Hobson  v.  Kissam,  8  Ala.  Rep.  363.]  The 
onus  of  showing  the  attachment  is  with  the  plaintiff,  who 
asserts  its  existence.  [Henraan  v.  Pope,  I  Oilman,  131,-  1 
Greenl.  Ev.  85.] 

Mays  and  Elmore,  contra,  cited  Crawford  v.  Siraonton,  7 
Porter,  110-  Lock  v.  Miller,  3  S.  &  P.  13,-  8  Cowan,  304; 
4  Wend.  604,  and  insisted  it  rested  with  the  defendant  to 
show  the  determination  of  the  attachment  suit. 

GOLDHWAITE,  J.— There  is  no  difficulty  in  this  cause 
when  the  facts  are  ascertained.  If  the  money  collected  by 
the  sheriff  in  South  Carolina  belongs  of  right  to  Oliver,  its  re- 
ceipt by  Ellzy,  under  ordinary  circumstances,  would  make 
him  accountable  to  the  true  owner ;  but  we  understand  his 
counsel  to  insist,  that  inasmuch  as  he  executed  the  indemni-^ 
ty  bond  to  the  sheriff,  he  is  entitled  to  be  considered  as  hold- 
ing the  money  in  the  same  manner  as  the  sheriff  held  it — • 
and  that  if  it  was  there  attached,  it  is  in  custody  of  the  law, 
until  the  attachment  is  discharged.  If  all  this  is  conceded, 
we  think  it  very  clear  the  onus  is  with  the  plaintiff  to  show 
the  existence,  in  point  of  fact,  of  the  attachment  of  thetno- 
■  80 
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ney.  There  is  no  evidence  that  the  money  has  ever  been 
attached  in  the  sheriflPs  hands,  except  the  admission  growing 
out  of  the  recitals  in  the  indemnity  bond,  and  these  certain- 
ly cannot  bind  Oliver.  But  if  it  was  made  to  appear  that  the 
attachhient  recited  in  the  bond  was  levied  in  1840,  the  in- 
ference arising  from  the  lapse  of  time  is,  that  it  was  so  dis- 
posed of  as  to  discharge  the  lien.  It  was  so  ruled  by  this 
court  in  Hobson  v.  Kissam,  8  Ala.  Rep.  363,  under  circum- 
stances which  in  principle  are  not  distinguishable  from  this 
point  in  the  case.  ;  ,  ,  Ts  ^.  \. 

Let  the  judgment  be  reversed,  arid  the  cause  remanded. 

■      "        *■  <    I'd,     .f         »1     •        H  ■ 

^  ■'•»*    Jli>** : — '■ — • ^    *V"-»;i_k:  ...-.:    J-,.:  ., 

>**iif  /' :  . 

^     *^  '  HINES  V.  MULLIKIN. 

1.  An  assignment  of  a  note  to  W.  N.  H.,  "  with  said  W.  N.  H.  to  try  the  in- 
solvency of  P.  H.  May,"  (the  maker  of  the  note,)  imposes  on  the  aMignee  the 
burthen  of  establishing  the  insolvency  of  May,  by  an  action  on  the  note 
against  him.  .    ..-,.<    ...rt,   *   ■  .    ,.  ■     '    . 

Error  to  the  County  Court  of  Perry. 

Assumpsit  by  the  plaintiff,  against  the  defendant  in  error. 

The  action  is  founded  on  the  indorsement  of  a  note,,  made 
by  one  May  to  Forrest  &  Mullikin,  for  $110,  dated  29th  Jan- 
uary, 1838,  and  due  ten  days  after  date.  The  indorsement 
is  in  these  words :  "I  sign  the  within  note  over  to  William 
N.  Hines,  for  value  received  of  him,  with  said  William  N. 
Hines  to  try  the  insolvency  of  the  said  P.  H.  May.  Novem- 
ber ^1,1839.  John  Mullikin." 

The  declaration  contains  five  counts,  some  of  which  charge 
the  insolvency  of  May,  and  notice  to  the  defendant,  but  none 
of  which  charge  the  prosecution  of  a  suit  against  him. 
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-The  defendant  demurred  to  all  the  counts  of  the  declara^ 
tion,  and  the  court  sustained  his  demurrer,  and  rendered 
judgment  for  the  defendant.  -...    .      .c. 

This  is  now  assigned  as  ei^rpr.  /n:^nni  uui 

Davis,  fof  plaintiff  in  error,  cited  Jordan  v.  Garnett,  3  Ala. 
61 0;  Hall  v.  Chilton,  Id.  633;  Milton  v.  De  Yampert,  Id. 
648;  Douthit  V.  Hudson^  4  Id.  610;  Davis  v.  CampbelL  3 
Stew.  319;  Story  on  Bills,  460,  480.  ''  '        *' 

A.  Graham,  of  Perry,  contra,  cited  Trotter  v.  Crockett,  2 
Porter,  401;  Pollard  v.  Murrel,  6  Ala.  661;  Cumpton  v.  Mc- 
Nair,  1  Wend.  457.^      ,  •  -       «• 

ORMOND,  J. — It  is  extremely  difficult  to  lay  down  gene- 
ral ruleis,  applicable  to  irregular  indorsements  such  as  this, 
inasmuch  as  they  are  special  contracts,  and  each  must  be 
governed  by  the  intentions  of  the  parties,  so  far  as  that  can 
be  ascertained  from  the  language  employed.  That  is  fre- 
quently a  matter  of  great  difficulty,  where,  as  in  this  case,  if 
the  parties  had  any  definite  idea  of  the  contract  they  were 
making,  they  have  been  singularly  unfortunate  in  the  lan- 
guage employed  by  them  in  setting  it  out. 

In  Nesbit  v.  Bradford,  6  Ala.  749,  we  considered  that 
where  the  security  upon  which  an  imperfect  indorsement 
was  written,  may  be  the  subject  either  of  assignment?  or  in- 
dorsement, the  imperfect  indorsement  will  be  governed  by 
the  same  rules  as  those  which  apply  to  perfect  indorsements ; 
and  that  the  same  diligence  is  necessary  to  charge  an  ii^dor- 
ser,  as  would  be  necessary  if  the  indorsement  was  perfect ; 
but  that  a  suit  is  unnecessary  whenever  the  maker  is  unable 
to  pay  by  reason  of  insolvency. 

That  rule,  if  applicable  to  this  case,  ascertains  the  suffi- 
ciency of  this  declaration,  as  some  of  the  counts  charge  the 
insolvency  of  the  maker  of  the  note,  as  an  excuse  for  not 
bringing  the  suit  against  him,  which  our  statute  requires,  to 
fix  the  liability  of  the  assignor  of'a  note  not  mercantile  in  its 
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character.  '  But  we  think  that  the  partieThad  in  view  the  in- 
solvency of  the  maker,  when  this  indorsement  was  made, 
and  intended  to  make  some  provision  in  relation  to  it — in 
the  language  of  the  indorsement,  "  Hines  was  to  try  the  in- 
solvency of  May."  It  is  not  in  our  opinion  a  reasonable  con- 
struction of  this  language!,  that  the  insolvency  of  May  was  to 
be  tried  by  a  suit  upon  the  indorsement.  Upon  that  hypo- 
thesis, the  indoTser  was  liable  to  an  action  upon  it,  as  soon  as 
it  was  made,  and  might  as  well  have  given  his  note  at  once. 
The  reasonable  construction  appears  to  us  to  be,  that  Hines 
*  was  to  ascertain  judicially,  that  May  wzis  insolvent,  before 
the  assignor  was  to  be  liable  upon  his  assignment.  In  no 
other  way  could  May's  insolvency  be  ascertained  by  Hines, 
than  in  a  suit  carried  on  by  him.  Nothing  else  which  Hines 
could  do,  would  furnish  a  certain  test  of  the  existence  of  the 
fact,  upon  the  ascertainment  of  which  the  liability  of  the  as- 
signor was  to  attach ;  for  we  think  it  perfectly  clear,  that  it 
was  not  the  understanding  of  the  parties,  that  his  liability 
commenced  the  moment  the  contract  was  made,  and  such  be- 
ing the  construction  of  this  indorsement  by  the  county  court, 
its  judgment  must  be  afRrmedi    -  ^ 


^^ 


■■-.  s 


>/f. 


KNIGHT  V.  TURNER'S  BX'R. 


1,  Where  in  an  action  oh'  a  promissory  note  given  for  the  purchase  money  of 
land,  the  plaintiff  consents  to  receive  pleas  informally  and  briefly  stated 
upon  the  papers,  thus :  "  Failure  of  consideration.  Fraudulent  represen-. 
tation,  by  which  the  defendant  was  induced  to  make  the  purchase  of  plain- 
tiflfs  testator,"  and  merely  denies  their  truth  by  replications  on  which  is- 
sues are  submitted  to  a  jury ;  it  will  be  intended  that  the  pleas  severally 
alledged  such"  facts  as  established  in  point  of  law  a  failure  of  the  conside- 
ration for  wKich  the  note  was  given ;  aijd  a  fraudulent  representation  by 
the  testator  in  respect  to  the  consideration  which  induced  the  defendant  to 
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make  the  contract;  and  that  the  defendant  was  in  a  condition  to  avail . 
himself  of  such  defences.    Evidence  on  the  part  of  the  defendant,  which 
does  not  support  these  issues  should  tlierefore  be  rejected. 

2.  Where  the  purchaser  of  lands  accepts  a  deed  with  the  usual  covenants  of 
warranty,  takes  possession  and  retains  it,  he  cannot  resist  the  pdyment  of 
the  purchase  money  by  defence  at  law  to  an  action  brought  for  its  recov- 
ery. 

•    Writ  of  Error  to  the  Circuit  Court  of  Macon.  ^  •   . 

This  was  an  action  of  assumpsit  at  the  suit  of  the  defend- 
ants in  error,  to  recover  the  amount  of  a  promissory  note 
made  on  the  7th  October,  1843,  by  which  the  plaintiff  pro- 
mised to  pay  to  their  testator,  |li065  on  the  first  day  of  Janu- 
ary, 1846.  The  cause  was  tried  by  a  jury,  a  verdict  return- 
ed for  the  plaintiffs,  and  judgment  thereon  rendered. 

From  a  bill  of  exceptions  sealed  at  the  defendant's  instance, 
it  appears  that  it  was  admitted,  the  note  sued  on  was  given 
for  the  purchase  of  a  tract  of  land,  which  the  defendant  made 
of  the  plaintiff^s  testator.  At  the  time  of  the  purchase,  a  deed 
with  the  usual  covenants  of  warranty  was  executed,  and  the 
defendant  took  possession  and  still  retains  it. 

The  defendant  then  offered  to  prove,  that  p^'evious  to  the 
consummation  of  the  contract,  as  well  as  when  it  was  com- 
pleted, he  said  to  the  testator  that  he  would  not  purchsa  ean 
unhealthy  place,  but  wanted  a  healthy  location  for  a  family 
residence  ;  to  which  the  testator  remarked,  that  the  lands  in 
question  were  unobjectionable,  as  it  respected  the  healthful- 
ness  of  their  situation.  He  further  proposed  to  show,  by  tes- 
timony, that  they  had  been  unhealthy,  that  the  testator  was 
aware  of  if — and,  in  fact,  his  family  had  been  very'  sickly 
immediately  before  the  sale  to  him,  and  that  the  unhealthi- 
ness  of  the  location  had  induced  the  testator  to  sell.  It  was 
also  proposed  to  show,  that  the  testator,  immediately  after 
the  sale  by  him,  purchase  other  lands  in  the  same  neigh- 
borhood, and  that  the  tract  sold  to  the  defendant  had  been 
very  sickly  ever  since  he  became  its  proprietor.  All  which 
testimony  thus  offered  by  the  defendant  was  excluded  by  the 
court. 

G.  W.  GuNN,  for  the  plaintiff  in  error,  Insisted  that  the  ev- 
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idence  offered  by  the  defendant  was  admissible,  that  it  tend 
€d-  to  establish  fraud  and  deceit  ou  tlie  part  of  the  testator 
and  notwithstanding  the  defendant's  uninterrupted  and  con 
tiuued  possession,  the  defence  was  available  at  law.  [3  Stew 
4*  P.  Rep.  99;  1  Sergt.  &  R.  Rep.  42 ;  11  Johns.  Rep.  50 
1  N.  &  McRep.  78;  2  Id.  184,  186,  189;  Sugden  on  Vend 
639;  Doug.  Rep.  664;  Fonb.  Eq.  362;  9  B.  &  C.  R.  522 
3  Porter's  Rep.  355  ;  4  Id.  431 ;  9  Id.  675  ;   13  Johns.  Rep 
257,  302  ;  15  Id.  230 ;  3  Stew.  «fc  P.  Rep.  322 ;   12  Wheat 
Rep.  183;  4  Mass.  Rep.  502;  3  Stew.  <fc  P.  Rep.  330;  1 
Bay's  Rep.  250,  376  ;  Powell  on  Con.  147  to  149 .  1  McC. 
Rep.  122;  1  Dess.  Rep.  433;  Gilmer's  Rep.  159.] 

CuUum  V.  The  Branch  Bank  at  Mobile,  4  Ala.  Rep.  21, 
and  Stark,  et  at.  v.  Hill,  6  Id.  785,  are  unlike  the  present. 
There  the  fraud  related  to  the  title,  in  respect  to^which  there 
were  covenants  of  warranty  ;  but  here  the  covenants  do  not 
stipulate  to  answer  for  the  fraud. 

The  evidence  was  adapted  to  the  pleadings,  and  whether 
the  pleas  were  good  or  not,  it  should  have  been  admitted. 
[2  Stew.  Rep.  4^3 ;  3  Porter's  Rep.  287.] 

S.  F.  Rice,  for  the  defendant  in  error,  cited  3  Ala.  Rep. 
406 ;  4  Id.  21,  .99 ;  6  Id'.  785,  and  insisted^  that  if  the  de- 
fence relied  on  by  the  proof yas  available,  it  must  be  assert- 
ed in  equity.  '  .  ,,.    ^ 

» 

COLLIER,  C.  J. — The  pleas  upon  which  the  record  af- 
firms the  cause  was  submitted  to  the  jury,  are — "  1.  Non 
assumpsit.  2.  Failure  of  Consideration.  3,  Fraudulent  re- 
presentation, by  which  the  defendant  was  induced  to  make 
the  purchase  of  plaintiflf's  testator."  The  form  of  the  first 
plea  is  indicated  by  its  title ;  but  the  most  liberal  construc- 
tion that  can  be  indulged  in  respect  to  the  second  and  third, 
as  they  were  received  by  the  plaintiff,  is,  that  they  severally 
alledged  such  a  state  of  facts  as  established  in  point  of  law  a 
failure  of  the  consideration  for  which  the  note  was  given,  and 
a  fraudulent  representation  by  the  testator  in  respect  to  the 
consideration,  which  induced  the  defendant  to  make  the  con- 
tract, and  that  the  defendant  was  in  a  condition  to  defeat  the 
the  action,  by  showing  such  fraud.  In  this  view  it  is  perfectly 
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clear,  that  the  pleas  do  not  tolerate  the  admission  of  illegal  evi-r 
dence,  and  that  no  testimony  was  competent  which  does  not 
tend  to  make  out  a  legal  defence,  coming  within  the  issues  as 
we  have  supposed  them  to  be  framed.  The  question  then  is, 
does  the  evidence  offered  furnish  a  bar  to  the  plaintiff's  right 
to  recover,  either  in  whole  or  in  part.  i 

In  CuUum  v.  The  Branch  Bank  at  Mobile,  4  Ala.  Rep.  21,{i 
it  was 'held,  that  where  a  contract  for  the  sale  of  real  estate  v, 
has  been  pxecuted  by  the  acceptance  of  a  conveyance  by  the 
purchaser,  fraud  does  not  constitute  a  defence  at  law  in  an 
action  for  the  purchase  money ;  but  the  remedy  of  the  yen- 
■Aee  is  in  equity.     At  an  early  day  it  was  decided  by  our  pre- 
decessors, that  where  the  *  purchaser  had  taken  possession 
and  received  a  conveyance  from  the  vendor,  he  could  not  re- 
sist the  payment  of  the  purchase  money  by  proving  that  the 
latter  made  fraudulent  representations  as  to  his  title.  [1  Stew.  • 
Rep.  490.]     This  decision  has  fiever  been  departed  from,' 
but  repeatedly  recognized  by  us.'     In  Dunn  v.  White  &  Mc- 
Curdy,  1  Ala.  R.  N.  S.  645,  we  deterrnined  that  a  partial  fail- 
ure of  consideration  was_not  an  available  defence  to  an  action 
for  the  purchase  money  of  lands  of  which  the  purchaser  re- 
tained the  possession.     And  even  in  respect  to  personal  pro- 
perty, we  have  decided  that,  if  the  vendee  does  not  rescind  * 
the  contract  upon  discovering  the  vendor  has  committed  a., 
fraud,  he  cannot  avoid  the  payment  of  the  purchase  money 
in  toto — the  deduction,  if  any ^  can  only  be  to  the  extent  of 
the  injury  which  the  vendee  has  sustained  by  the  fraud.     [2. 
Ala.  Rep.  181,  749 ;  3  Stewt.  &  P.  Rep.  322.] 

This  view  of  the  law,  as  ascertained  by  our  own  adjudi- 
cations, is  conclusive  to  show,  that  the  evidence  offered  by 
the  defendant  at  the  trial,  is  no  answer  to  the  action  and  could 
not  reduce  the  plaintiff's  recovery  below  the  amount  of  the  note. 
If  he  has  a  remedy  in  any  forum,  a  question  which  we  need 
not  now  consider,  it  must  be  asserted  in  equity.  The  judgr 
ment  is  consequently  affirmed.       ,        ..;  . 
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,  1.  When  one  is  summoned  as  a  garnishee  of  joint  judgment  dehtors,  the 
:  ^  ser/ice  of  the  garnishment  operates  as  the  attachment  of  debts  due  to  the 
defendants  severally,  and  consequently  there  is  no  error  in  propounding 
an  issue  that  the  garnishee  is  indebted  to  one  of  the  joint  debtors. 

2.  A  question  with  reference  to  the  continuance  of  a  cause  cannot  be  re- 
vised in  dn  appellate  court  All  such  matters  are  purely  of  discretion, 
and  will.not  be  revised,  although  the  court  may  have  mistaken  the  rights 
of  parties  as  to  compelling  the  personal  attendance  of  a  witness.  Inde- 
pendent of  this,  the  remedy  for  an  improper  refusal  to  compel  th?  attend- 
ance of  a  witness,  is  conceived  to  be  bj  mandamus. 

3.  When  the  witness  will  be  responsible  to  one  of  two  persons,  no  matter 
L  •"  which  way,  the  verdict  is  a  case  of  balanced  'interest  a?  pi-esented,  and 

the  witness  competent.        ~  ■  • 

4.  Parol  evidence  is  admissible  to  shoV  that  the  assignment  of  a  mortgage  to 
one  by  name  was  intended  for  the  benefit  of  another  as  well  ashimself. 

5.  The  costs  of  the  suit  against  the  principal  debtor  do  not  constitute  any 
part  of  the  costs  against  the  garnishee,  but  become  part  of  the  debt,  and 
as  such,  are  recoverable  if  the  garnishee  is  indebted  a  sufficient  sum  to 
cover  them  as  well  as  the  principal  debt 

Writ  of  Error  to  the  County  Court  of  Perry.    '  • 

t-   .'■..  -         ■  ■ 

Garnishee  suit  by  Child  as  the  judgment  creditor  of  Wil- 
liam and  Frederick  Hartley  against  Locket.  The  affidavit 
asserts  that  Locket  is  indebted  to  William  Hartley  and  Fred- 
erick Hartley.  The  answer  of  the  garnishee  asserts  that  he 
does  not  consider  himself  indebted  to  William  Hartley,  and 
proceeds  with  the  statement  of  the  transaction  by  reason  of 
which  the  indebtedness  is  alledged  on  the  other  hand.  The 
plaintiflf  filed  the  contestatory  affidavit,  that  he  believed  the 
answer  was  incorrect,  and  thereupon  the  court  ordered  an  is- 
sue to  try  whether  the  garnishee  was  indebted  to  William 
Hartley.  The  answer  was  filed  at  July  term,  1843,  and  the 
cause  was  tried  as  well  as  continued  several  times.  At  the 
February  term,  1846,  the  garnishee  obtained  leave  to  file  an 
amended  answer,  in  which  he  denied  he  was  indebted  to 
William  and  Frederick  Hartley.     The   plaintiff  then  filed 
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an  affidavit  asserting  this  was  incorrect,  and  by  order  of  court 
an  issue  was  tendered  asserting  the  indebtedness  of  Locket 
to  William  Hartley.  To  this  issue  the  plaintiff  demurred, 
but  was  overruled  by  the  court.  A  verdict  was  found  ascer- 
taining that  Locket  was  indebted  to  William  Hartley  in  a 
sum  exceeding  that  of  the  judgment  of  the  plaintiff  against 
William  and  Frederick,  and  judgment  was  rendered  that  the 
plaintiff  recover  of  the  garnishee  according  to  the  verdict. 

At  the  trial,  Locket  moved  to  continue  the  suit  on  the 
gronnd  that  a  material  witness  Was  absent,  but  the  witness 
being  a  practising  physician,  and  the  court  ruling  that  the 
absence  of  such  a  witness  was  no  ground  for  continuance,  as 
his  deposition  might  have  been  taken,  refused  the  motion. 
The  plaintiff  at  the  trial  introduced  one  John  Hartley,  the 
brother  of  the' defendant  in  execution  as  a  witness,  and. he 
testified  that  he  was  indebted  to  one  McCraw  about  $800, 
which  was  secured  by  a  mortgage  on  two  slaves  ,•  that  Mc- 
Craw was  about  to  sell  the  slaves  to  satisfy  the  debt,  when 
witness  applied  to  Locket  to  aid  him,  and  said  his  brother, 
the  defendant  in  execution,  had  a  claim  against  one  Gary, 
the  son-in-law  of  McCraw,  which  McCraw  would  take  as 
cash.  This  claim  was  a  note  ori  Gary,  in  the  hands  of  one 
Nave  for  collection.  Witness  had  tried  to  get  this  claim 
from  his  brother,  but  could  not.  Locket  saw  Wi^iam  Hart- 
ley, and  told  John  to  go  to  him  and  he  could  get  it,  and  to 
have  it  indorsed  to  himself,  after  which,  by  indorsing  it  him- 
self, and  leaving  it  with  Locket,  he  could  take  up  the  mort- 
gage. Witness  gat  the  note  from  his  brother,  who  would  not 
however  indorse  it.  Witness  gave  it  to  Locket,  who  passed 
it  to  McCraw  as  so  much  money  in  payment  of  the  mortgage, 
and  took  from  McCraw  an  assignment  of  the  mortgage.  Wit- 
ness had  not  paid  his  brother  for  the  claim  on  Gary,  and  did 
not  consider  himself  bound  to  his  brother.  Understood  that 
Locket  was  to  be  responsible  to  William.  Locket  at  the 
same  time  paid  to  McCraw  about  $400.  Locket  sold  the 
slaves  under  the  mortgage — appropriated  the  money,  first  to 
refund  the  money  he  had  advanced,  and  applied  the  remain- 
der to  discharge  the  $400  due  by  witness  to  him,  and  denied 
his  responsibility  to  William  for  any  thing.  Witness  denied 
81 
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the  right  of  Locket  to  do  so,  and  says  he  never  gave  him 
aay  authority — had  not  paid  him  the  ^400 — did  not  agree  to 
pay  it — considered  he  had  paid  Locket  for  his  brother  the 
worth  of  his  brother's  claim  on  Gary,  and  that  Locket  was 
bound  to  his  brother — that  Locket,  and  not  himself,  was  to 
pay  William — and  did  not  consider  himself  as  owing  either 
of  them  any  thing,  as  his  property  had  been  sold  at  or  under 
value,  and  Locket  had  got  it,  and  in  it  had  enough  to  pay  all 
the  debts.  The  question  was  whether  Locket  was  indebted 
to  William  Hartley  for  the  amount  of  the  Gary  note.  The 
garnishee  objected  to  the  competency  of  this  witness,  but  the 
court  allowed  him,  on  the  ground  that  his  interest  was  bal- 
anced. The  assignment  of  the  mortgage  by  McCraw  to 
Locket  contains  no  condition,  and  the  plaintiff  offered  to 
show  by  parol  that  it  was  made  for  the  benefit  of  William 
Hartley,  as  well  as  for  the  benefit  of  Locket.  The  garnishee 
objected  to  this  evidence  as  varying  the  assignment,  but  the 
court  allowed  it.  The  garnishee  excepted  to  the  several 
rulings  of  the  court  against  him. 

A  second  bill  of  exceptions  is  sent  up  with  the  transcript, 
which  bears  date  after  that  which  has  been  set  put,  and  it  is 
said  to  have  been  filed  by  the  plaintiff  in  the  cause,  although 
the  exceptions  are  on  the  part  of  the  garnishee.  It  states 
the  facts  with  somewhat  more  detail  than  the  other,  and  ex- 
plains some  parts  of  the  first,  which  without  this,  would  ap- 
pear obscure. 

Graham  of  Perry,  for  the  plaintiff'  in  error.  « 

M ooRE  and  Garrott,  contra. 

GOLDTHWAITE,  J.— 1.  The  garnishee  insists  that  he 
is  called  on  to  answer  only  what  he  is  indebted  to  the  de- 
fehdants  jointly,  and  that  it  was  irregular  for  the  court  to 
compel  him  to  join  issue  on  his  indebtedness  to  one  of  them 
only,  and  that  no  judgment  can  be  rendered  on  the  verdict 
ascertaining  such  indebtedness.  No  authority  has  been  cited 
to  sustain  this  position,  and  we  are  constrained  to  think  it 
untenable.  There  is  no  question  that  an  execution  on  a  joint 
judgment  binds  the  separate  goods  of  each  defendant,  and 
there  seems  no  good  reason  why  garnishee  process .  should 
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not  reach  the  separate  debts  in  a  similar  manner.  In  Til- 
lingtiast  V.  Johnson,  5  Ala.  Rep.  514,  we  say,  "the  levy  of 
an  attachment  on  property  is  a  substitute  for,  and  precisely 
equivalent  to  service  of  personal  process,  and  such  levy  cre- 
ates a  lien  on  the  property  attached,  whether  it  be  a  chattel 
seized  by  the  sheriff,  or  a  debt  in  the  hands  of  a  garnishee." 
It  is  true  that  there  we  considered,  a  debt  due  from  an  es- 
tate represented  by  the  garnishee  as  its  exectitor,  was  not  at- 
tached by  process  of  garnishment  against  the  individual,  but 
this  decision  proceeds  on  the  ground  that  the  debt  is  not  due 
from  him,  but  from  the  estste  which  he  represents.  Here, 
on  the  contrary,  the  debt  is  due  from  the  garnishee  to  one  of 
the  debtors,  and  if  instead  of  a  debt,  the  thing  attached  was  a 
chattel,  there  would  be  no  doubt  it  would  be  bound,  although 
belonging  to  one  of  the  debtors  only.  It  can  scarcely  be 
supposed  that  if  a  garnishee  was  to  answer  that  he  had  the 
personal  effects  of  one  of  the  debtors  in  his  possession,  these 
would  not  be  bound,  and  why  should  a  different  rule  obtain 
when  the  subject  of  garnishment  is  a  debt  ?  We  think  the  rea- 
sonable construction  of  the  attachment  law  is,  that  the  service 
of  garnishee  process,  where  there  are  joint  defendants,  has  the 
effect  to  create  a  lien  on  debts  due  to  each  of  the  defendants 
separately.  The  consequence  of  this  opinion  is,  that  the  an- 
swer of  the  garnishee  should  have  negatived  the  existence 
of  indebtedness  to  either  of  the  defendants,  and  therefore, 
although  it  would  have  been  more  proper  to  have  required 
such  an  answer,  there  was  no  injurious  error  in  requiring  the 
garnishee  to  join  in  the  issue  propounded,  or  in  giving  judg- 
ment on  the  verdict. 

2.  The  question  as  to  the  continuance  is  one  which  can- 
not be  revised  in  an  appellate  court.  All  such  matters  are 
purely  of  discretion,  and  not  the  subject  of  revision,  although 
the  court  may  have'taken  a  mistaken  view  of  what  were  the 
rights  of  the  parties,  to  compel  the  personal  attendance  of 
the  witness.  Independent  of  this,  if  the  court  had  refused 
improperly  to  compel  the  attendance  of  a  witness,  it  is  con- 
ceived the  remedy  would  be  by  mandamus. 

3.  The  ground  assigned  as  a  reason  why  the  witness 
should  have  been  rejected  is,  that  he  shows  himself  to  be  an 
agent  in  the  transaction  between  Locket  and  William  Hart- 


«44 ALABAMA. 

«.  ,  Lqcket  V.  Child. 

ley,  and  that  prima  facie  he  is  bound  to  William  Hartley 
for  the  value  of  the  note  on  Gary.  From  the  obscurity  of 
the  bill  of  ■exceptions,  there  is  some  difficulty  in  ascertaining, 
without  the  aid  of  the  second,  what  was  the  motive  which 
induced  Locket  to  aid  the  witness  in  the  mortgage  transac- 
tion. We  infer  from  the  statement  of  what  the  witness  said, 
that  debts  were  due  both  to  McCraw  and  Locket,  but  that 
the  former  had  the  priority  of  lien.  Assuming  this  to  be  the 
case,  the  note  of  Gary,  if  lost  to  the  witness,  created  a  debt 
there,  and  if  lost  to  Locket,  left  the  debt  due  by  the  witness 
to  him,  undiminished  to  the  same  extent.  It  is  then  clear, 
that  however  the  suit  may  result,  the  witness  is  still  the 
debtor,  either  to  his  brother  or  to  Locket,  and  thus  a  case  of 
balanced  interest  is  presented,  which,  according  to  all  the 
CEises,  lets  in  the  witness.     [Hallet  v.  O'Brien,  3  Ala.  R.  455.] 

4.  The  allowance  of  parol  evidence  to  show  that  the  as- 
signment of  the  mortgage  by  McCraw  was  made  as  well  for 
the  benefit  of  William  Hartley  as  of  Locket,  does  not  seem  to 
us  to  be  liable  to  exception  on  the  ground  that  it  varies  the 
effect  of  the  instrument.  The  effect  of  the  assignment  is  to 
aid  in  conveying  the  title  of  the  slaves  to  Locket,  but  the  ob- 
ject for  which  the  title  is  conveyed  is  as  much  open  to  ex- 
planation as  it  would  be  if  these  had  been  conveyed  by  any 
other  mode  of  assurance.  When  therefore  it  was  proposed 
to  be  shown  that  the  assignment  was  for  the  benefit  of  Hart- 
ley in  part,  it  was  nothing  more  in  effect  than  the  recognition 
by  Locket,  that  a  part  of  the  funds  paid  out  to  McCraw  were 
derived  from  that  source.  We  think  the  evidence  was  pro- 
perly admitted. 

5.  There  is  one  other  objection  to  the  judgment.  It  is 
said  the  garnishee  is  not  responsible  for  the  costs  of  the  suit 
against  the  principal  debtors.  He  certainly  is  not  thus  re- 
sponsible, as  constituting  a  part  of  the  costs  of  the  garnishee 
suit,  but  as  these  costs  form  a  part  of  the  debt  which  is  owing 
to  the  plaintiff,  and  as  the  debt  which,  the  garnishee  owes  is 
sufficient  to  cover  these  as  well  as  the  principal  sum,  he  was 
rightfully  condemned  to  pay  them,  and  will  be  allowed  their 
amount  as  a  payment  to  Hartley,  the  debtor. 

There  seems  to  be  no  error  in  the  record.  Judgment  af- 
firmed. 


'it 
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HEMINGWAY  v.  MOORE  and  CRENSHAW.      v 

1.  A  non-resident  cannot  sue  out  an  attachment  against  the  property  of  a 
deceased  non-resident  debtor. 

Writ  of  Error  to  the  Circuit  Court  of  Lowndes. 

The  action  was  commenced  by  attachment,  by  the  plain- 
tiff in  error,  who  made  affidavit  that  he  was  a  resident  of  the 
State  of  Mississippi,  and  that  Andrew  Hutchinson,  deceased, 
of  South  Carolina,  was  in  his  lifetime  indebted  to  him  in  the 
sum  of  f  1,653  15,  that  John  S.  Moore  and  Ephraim  A. 
Crenshaw  are  his  administrators,  and  reside  in  South  Caro- 
lina, and  have  not  sufficient  property  of  the  estate  of  their  in- 
testate in  the  State  of  South  Carolina,  to  satisfy  the  debt  or 
demand,  &c. 

Bond  was  given,  and  an  attachment  issued,  returnable  to 
the  circuit  court  of  Lowndes,  which  was  levid  on  a  debt  in 
the  hands  of  T.  M.  Williams,  who  was  summoned  as  a  gar- 
nishee. 

The  court,  on  motion,  quashed  the  attachment,  and  this 
is  now  assigned  as  error. 

J.  D.  F.  Williams,  for  the  plaintiff  in  error,  contended, 
that  all  the  rights  secured  to  resident  creditors  are  given  to 
non-resident  debtors.     [Clay's  Dig.  57,'^  9.] 

ORMOND,  J. — The  question  presented  on  this  record 
whether  a  non-resiJent  of  this  State,  can  levy  an  attachment 
on  the  property  of  a  -deceased  non-resident,  found  within 
this  State,  was  determined  by  this  court  in  Loomis  v.  Allen, 
7  Ala.  R.  708,  where  it  was  held  that  the  remedy  by  attach- 
ment, in  that  particular  case,  was  given  only  to  resident  cre- 
ditors. 

Such  is  still  our  opinion.     The  statute  authorizing  attach- 
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inents  to  issue  in  such  a  case,  (Clay's  Dig.  68,  <§»  14,)  passed 
in  1807,  and  it  is  evident  from  the  phraseology  employed  in 
the  act,  was  intended  only  to  apply  to  those  cases,  where  a 
debtor  residing  in  this  State,  removed  from  this  State,  and 
died,  having  left  property  within  this  State ;  and  the  object 
of  the  law  seems  to  have  been,  to  give  the  resident  creditor  a 
remedy  for  his  debt,  without  taking  out  letters  of  adminis- 
tration. 

The  law  giving  to  non-resident  creditors  the  benefit  of 
the  attachment  law  against  non-resident  debtors,  passed  in 
1824,  (Clay's  Dig,  57,  §  9,)  but  we  think  it  is  clear  it  was 
not  intended  to  give  them  the  benefit  of  this  particular  law. 
It  is  confined  by  the  terms  of  the  act  to  cases  where  the  non- 
resident debtor  "  removes  his  property  into,  or  holds  proper- 
ty in  this  State."  With  no  propriety  can  this  language  be 
applied  to  the  foreign  executor  or  administrator,  for  if  the 
property  had  ever  come  to  his  possession,  it  would  not  be 
subject  to  the  attachment  of  the  resident  creditors,  as  was 
held  in  the  case  of  Loomis  v.  Allen,  supra.  Further,  the 
creditor  suing  out  the  attachment,  is  required  to  swear,  that 
the  defendant  has  not  sufficient  property  in  the  State  of  his 
residence,  to  satisfy  the  debt,  language  which  could  not  have 
been  employed  by  the  legislature,  if  they  had  in  view  the 
case  of  a  deceased  non-resident  debtor. 

The  act  of  1807,  is,  to  say  the  least,  one  of  doubtful  poli- 
cy, and  is  by  its  express  term»s,  confined  to  cases  where  one 
contracting  debts  in  this  State,  removes,  leaving  property  be- 
hind him,  and  dies.  In  such  a  case,,  it  seems  to  have  been 
considered  by  the  legislature  proper,  that  the  creditors  of  the 
deceased  should  have  a  remedy  against  the  property,  instead 
of  compelling  them  to  take  out  letters  of  administration,  or 
seek  payment  from  the  foreign  administrator.  No  such  con- 
•siderations  apply  in  the  case  of  the  foreign  creditor,  and  there 
is  therefore  no  hardship  in  requiring  him  to  take  out  admin- 
istration, if  he  desires  to  subject  property  of  the  deceased  in 
this  State  to  the  payment  of  his  debts.  Our  conclusion  is, 
that  this  case  is  neither  within  the  letter  or  the  spirit  of  the 
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act  of  1824,  giving  the  remedy  by  attachment  to  non-resi- 
dents against  non-residents,  and  the  judgment  of  the  court 
quashing  it  must  be  affirmed. 


CLAIBORNE  v.  HARRIS  and  another. 

1.  Quere  ?  Are  not  the  acts  of  1807  and  1811,  which  authorize  a  defend- 
ant to  require  a  non-resident  plaintiff  to  give  security  for  costs,  to  be  con- 
strued in  pari  materia,  as  parts  of  an  entire  system,  and  is  not  the  s^me 
notice  necessary  to  be  given  under  the  latter  as  under  the  former  enact- 
ment? 

2.  A  note  made  by  the  judge  on  his  docket,  stating  the  plaintiff  was  shown 
.    to  be  a  non-resident,  and  that  he  give  security  for  the  costs  before  the 

next  term,  or  the  cause  be  dismissed,  is  merely  directory  to  the  clerk,  and 
from  it  he  may  complete  his  minutes ;  yet  it  i^  not  in  itself  a  notice  to  the 
defendant  of  the  requisition  for  security.  But  if  the  entry  is  perfected  by 
being  transferred  to  the  minutes  of  the  court  in  proper  form,  it  is  a  suffi- 
cient compliance  with  the  statute. 

Writ  of  Error  to  the  County  Court  of  Benton. 

This  was  an  action  of  assumpsit  at  the  suit  of  the  plaintiff 
in  error.  From  a  bill  of  exceptions  certified  to  this  court,  it 
appears,  that  when  this  cause  was  called  for  trial,  at  the  July 
term,  1846,  of  the  county  court,  the  plaintiff  announced  him- 
self ready  for  trial ;  thereupon  the  defendants  moved  the 
court  to  dismiss  the  suit,  because  no  security  had  been  giv- 
en for  costs,  and  produced  the  trial  docket  for  January  term 
last  preceding,  on  which  was  entered  opposite  the  names  of 
the  parties,  in  the  hand-writing  of  the  judge,  the  following : 
"  Plaintiff  shown  to  be  a  non-resident,  security  for  costs  be- 
fore the  next  term  of  this  court,  or  cause  dismissed."  This 
order  was  never  transferred  to  the  minutes  of  the  court,  and 
no  other  notice  being  proved,  the  court  required  the  plain- 
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tiff's  attorney  to  give  security  for  the  costs,  which  he  refused 
to  do.  Thereupon  the  court  dismissed  the  suit,  and  judg- 
ment was  so  entered.  To  all  \)rtiich  the  plaintiff  excepted, 
&c. 

T.  A.  Walker,  for  the  plaintiff  in  error,  insisted,  that  the 
note  on  the  judge's  docket  was  no  notice  to  the  plaintiff — 
perhaps  it  was  a  sufficient  warrant  for  an  entry  nunc  pro 
tunc,  but  when  this  was  made,  the  plaintiff's  suit  could  not 
have  been  dismissed,  until  after  the  expiration  of  the  time 
prescribed  by  the  statute ;  and  then  only  upon  the  failure  of 
the  plaintiff  to  comply. 

S.  F.  Rice,  for  defendants.  The  order  upon  the  judge's 
docket  was  sufficient,  though  it  never  was  transferred  to  the 
minutes  of  the  court.  It  must  be  presumed,  that  the  plain- 
tiff was  aware  of  it,  as  a  party  in  legal  contemplation  is  al- 
ways in  court,  and  is  charged  with  a  knowledge  of  what 
transpires  in  a  cause.  He  did  not  pretend  ignorance  of  the 
order,  and  the  statute  does  not  prescribe  any  particular  form 
of  notice.     [Clay's  Dig.  316,  §  26 ;  6  Ala.  Rep.  103.] 

COLLIER,  C.  J.— The  ninth  section  of  the  act  of  1807, 
entitled  "an  act  establishing  the  fees  of  the  several  officers 
therein  named,  and  for  other  purposes,"  enacts  that  every 
adtion  at  common  law,  S^c.  commenced  in  the  name  of  any 
person  residing  out  of  this  State,  shall  be  dismissed  if  securi- 
ty be  not  given  with  the  clerk  of  the  court  from  whence  the 
process  shall  issue,  or  wherein  it  shall  be  depending,  within 
sixty  days  after  the  notice  shall,  at  any  time  during  such 
non-residence  have  been  given  to  the  plaintiff,  or  his  attorney 
that  security  is  required,  for  the  payment  of  the  costs  that 
may  be  awarded  to  the  defendant,  or  may  become  due  to  the 
officers  of  the  court.  [Clay's  Dig.  316,  §  26. J  And  the 
ninth  section  of  a  statute  of  the  same  date,  entitled  "  an  act 
regulating  the  mode  of  summoning  juries,  and  for  other  pur- 
poses," provides,  that  when  process  shall  issue  by  the  direc- 
tion of  an  attorney,  from  any  of  the  courts  of  this  State,  in 
favor  of  a  non-resident  against  a  person  residing  within  the 
same,  the  person  suing  out  such  process,  or  prosecuting  the 
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suit,  at  the  return  thereof,  or  any  time  thereafter  when  re- 
quired, shall  upon  niotion,  be  ruled  to  give  security  for  all 
costs  accruing  in  such  action,  &c.,-  and  if  the  attorney,  upon 
being  required,  shall  fail  to  give  security,  the  suit  shall  be 
dismissed,  and  the  execution  shall  issue  against  him  for  all 
costs.     [Clay's  Dig.  317,^27.] 

The  act  of  1811,  provides,  if  a  plaintiif  shall  remove  out 
of  this  State,  after  the  commencement  of  his  suit,' he  may  be 
required  to  give  security  for  costs,  &c.  [Clay's  Dig.  317,  § 
28.] 

We  incline  to  the  opinion  that  these  several  enactments 
are  to  be  considered  in  pari  materia,  as  parts  of  an  entire  sys- 
tem ;  and  though  the  second  does  not  in  totidem  verbis  pre- 
scribe any  definite  period,  which  shall  intervene  between  the 
reqirisition  of  security  and  the  dismissal  of  the  suit,  in  the 
event  of  non-compliance,  yet  we  think  the  notice  provided 
by  the  first  will  regulate  a  proceeding  under  it.  But  it  is 
not  necessary  to  consider  this  question  in  the, case  before  us, 
because  it  does  not  appear  the  process  was  directed  to-  issue 
by  an  attorney,  or  that  the  plaintiff"  was  not  a  resident  when 
the  suit  was  commenced  ;  either  of  which  would  furnish  an 
answer  to  an  attempt  to  charge  the  a.ttorney  with  the  costs. 

The  question  then  is,  can  the  note  made  by  the  judge  on 
his  docket,  be  regarded  as  a  notice  within  the  meaning  of  the 
section  first  cited.  This  provision  points  out  no  particular 
mode  in  which  the  defendant  shall  give  notice  to  the  plain- 
tiff", or  his  attorney,  of  the  requisition  for  security  ;  but  we 
entertain  no  doubt  that  it  must  be  positive,  or  in  such  form 
that  knowledge  in  point  of  fact  may  be  implied.  An  entry 
upon  the  minutes  of  the  proceedings  of  the  court  has  in  prac- 
tice been  considered  as  sufficient,  upon  the  ground  that  a  par- 
ty is  in  law  presumed  to  be  cognizant  of  the  action  of  the 
court  upon  his  case,  from  the  commencement  to  its  termina- 
tion. But  in  the  absence  of  express  notice,  such  presump- 
tion is  indulged  only  where  the  proceedings  are  evidenced  by 
being  placed  upon  the  record.  The  memoranda  which  the 
judge  writes  upon  his  docket,  is  merely  directory  to  the  clerk, 
from  which  he  is  to  make  up  and  completie  his  minutes  ;  and 
where  sufficiently  full  to  be  intelligible,  authorizes  an  entry 
82 
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at  a  subsequent  term  nunc  pro  tunc.  But  ia  itself  it  cannot 
be  regarded  as  a  record,  so  as  to  charge  parties  with  know- 
ledge of  what  may  there  appear.  The  case  of  Lyons  v.  Long, 
6  Ala.  Rep.  103,  contains  nothing  adverse  to  this  view. 
What  we  have  said  sufficiently  indicates  the  error  of  the  rul- 
ing of  the  county  court — its  judgment  is  consequently  revers- 
ed and  the  cause  remanded. 


WATSON,  ET  AL.  V.  BOTHWELL,  et  al.       ' 

1.  A  court  of  equity  has  no  jurisdiction  to  decide  on  the  validity  of  a  will, 
either  of  personal  or  real  estate,  at  the  instance  of  the  heir  at  law. 

2.  The  allegation  that  the  complainants  have  just  cause  to  fear,  and  do  fear 
the  defendants  will  remove  certain  property  bequeathed  by  a  will  alledged 
to  be  void,  will  not  confer  jurisdiction  on  a  court  of  equity  in  the  absence 
of  allegations  that  the  complainants  have  applied  or  intend  to  apply  for 
letters  of  administration  on  the  estate. 

3.  The  mere  circumstance  that  the  devisee  under  such  a  will  has  possession 
of  the  title  deeds  for  lands  of  the  testator,  will  not  warrant  the  heir  at  law 
in  filing  a  bill  to  have  them  delivered  to  him. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  forty-first 
District. 

The  bill  is  filed  by  Watson  and  others,  claiming  to  be 
heirs  at  law  and  next  of  kin  of  William  Watson,  deceased. 
It  alledges  that  the  decedent  in  his  lifetime  was  possessed  of 
certain  described  lands,  slaves  and  other  personal  estate ; 
that  he  was  old,  and  infirm  in  bodily  health,  and  for  years 
previous  to  his  death  addicted  to  intemperzuice  ;  that  the  de- 
fendants, Bothwell  and  Anderson,  taking  advantage  of  his 
weakness,  procured  him  to  make  a  pretended  will  some  short 
time  before  his  death,  by  which  he  devised  and  bequeathed 
the  greater  portion  of  his  property  to  the  defendant  Ander- 
son as  well  as  one  slave  to  the  defendant,  Bothwell ;  that  in 
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point  of  fact  and  law,  the  said  Watson  at  the  time  of  making 
this  pretended  will,  was  non  compos  mentis  ;  that  Bothwell 
and  Anderson  are  in  possession  of  the  property  of  the  de- 
ceased, and  are  either  actually  insolvent  or  will  soon  be  so ; 
that  they,  nor  either  of  them,  have  ever  presented  the  said 
pretended  will  for  probate ;  and  the  complainants  alledge 
that  they  have  good  reason  to  fear,  and  do  fear  that  if  the 
said  defendants  are  not  restrained,  they  will  remove  the 
slaves  and  other  personal  property  without  the  jurisdiction  of 
the  State. 

The  prayer  of  the  bill  is,  that  the  defendants  may  be  re- 
quired to  produce  the  title  papers  of  the  real  estate ;  that 
they  may  be  restrained  from  removing  the  property  out  of 
the  State,  and  that  it  may  be  seized  and  held  until  an  admin- 
istrator shall  be  appointed ;  and  that  the  pretended  will  may 
be  delivered  up  and  canceled.' 

The  chancellor  dismissed  the  bill  for  want  of  equity,  as 
well  as  dissolving  the  injunction  which  had  been  awarded 
by  a  circuit  judge.  The  dismissing  of  the  bill  is  now  as- 
signed as  error.  • 

Pope,  for  plaintiffs  in  error,  insisted — 

1.  The  bill  is  maintainable  quia  timet.  [Bryant,  et  al.  v. 
Peters,  et  al.  3  Ala.  Rep.  160,  and  cases  tliere  cited ;  Leav- 
ins  V.  Butler,  et  ux.  8  Por.  396,  et  seq.  and  cases  there  cited ; 
Roberson  v.  Roberson,  at  this  term ;  2  Story's  Eq.  130,  <§> 
826.] 

2.  "It  is  a  settled  principle  of  a  court  of  equity,  that  an 
executor,  or  other  trustee  who  mismanages,  or  puts  in  jeo- 
pardy a  trust  fund,  by  his  insolvency,  either  existing  or  im- 
pending, should  be  prevented  from  further  interfering  with 
the  estate."  [Elmendorf  v.  Lansing,  4  Johns.  Chan.  Rep. 
565  ;  Leavins  v.  Butler,  et  ux.  8  Por.  400,  401.] 

3.  Executors  and  administrators  are  in  almost  every  re- 
spect considered  in  equity,  as  trustees.  [Leavins  v.  Butler 
and  wife,  8  Por.  397,  and  cases  there  cited.] 

4.  "  If  the  rights"  of  parties  in  interest  "  are  in  jeopardy," 
"  a  court  of  equity  will  protect  them  by  making  the  necessa- 
ry orders."  It  will  "bring  all  persons  in  interest  before  it, 
and  make  a  definitive  disposition  of  the  claims  of  all  parties." 
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[Leivins  v.  Butler  and  wife,  8  Porter,  401.]  Under  the  facts 
stated  in  this  bill,  plaintiflfs'  rights  as  heirs  at  law,  were  "  in 
jeopardy,"  and 'this  gave  chancery  jurisdiction  [Bryant,  et 
al.  V.  Peters,  etal.  3  Ala.  Rep.  160;  Leavins  v.  Butler,  etiix. 
8  Per.  396  to  401,  and  cases  there  cited.] 

5.  The  power  given  to  orphans'  courts  over  estates  of  de- 
ceased persons  does  not  entirely  divest  chancery  of  jurisdic- 
tion, "  The  general  rule  is  that  chancery  has  a  concurfent 
jurisdiction  with  the  ecclesiastical  courts,  in  all  cases,  and 
whichever  court  is  first  possessed  of  the  cause  has  the  right 
to  proceed,"  and  this  too  when  the  validity  or  invalidity  of 
a  will  is  involved.  [Harrison  v.  Harrison,  et  al.  9  Ala.  Rep. 
470;  4  Burns'  Eccl.  Law,  266;  Blakey's  Adni'r  v..Blakey'3 
Heirs,  9  Ala.  Rep.  394 ;  see  also,  James  v.  Scott,  9  Ala.  Rep. 
586 ;  Planters'  and  Mer.  Bank  v.  Walker,  et  al.  7  Ala.  Rep. 
945 ;  Gayle,  et  al.  v.  Singleton,  1  Stew.  Rep.  666 ;  Story's 
Eq.  <§>  64  to  71;  9  Wheat.  Rep.   932;  13  Peters'  Rep.  151.] 

6.  Chancery  does  not  derive  its  jurisdiction 'over  the  es- 
tates of  deceased  persons,  when  a  projfer  case  is  made,  solely 
from  the  statute,  (Clay's  Dig.  598,  §  15,)  but  it  has  jurisdic- 
tion by  virtue  of  its  general  powers  to  prevent  irreparable  in- 
jury. [Leavins  v.  Butler  and  wife,  8  Por.  R.  396-7.]  This 
statute  gives  jurisdiction  in  some  cases,  but  principally  it  only 
limits  the  time  within  which  that  jurisdiction  may  be  exer- 
cised in  cases  of  wills  which  have-  been  admitted  to  probate. 
[Glascock,  et  ux.  v.  Johnson,  et  al,  2  Ala.  Rep.  218 ;  Elliott 
V.  May  field  and  wife,  3  Ala.  223  ;  Bryant,  et  al.  v.  Peters,  et 
al.  3  Ala.  Rep.  160.] 

7.  This  bill  should  have  been  at  least  retained  until  the 
issue  of  devisavit  vel  non  had  been  tried  in  the  orphans' 
court,  and  administration  granted  there  and  the  property  ac- 
counted for  to  such  administrator  as  might  be  appointed,  if 
the  issue  was  found  in  favor  of  the  heir  at  law.  [Roberson 
V.  Roberson,  at  this  term;  Bryant  and  others  v.  Peters  and 
others,  ut  supra.]  .  •  « 

Chilton,  for  the  defendant,  contended,  1.  The  bill  is  filed 
to  contest  a  will  of  personal  and  real  estate,  before  it  has  been 
admitted  to  probate.  The  rule  is  well  settled,  both  in  Eng- 
land and  in  this  country,  that  the  validity  of  a  will  of  real 


JANUARY  TERM,   1847.  653 


Watson,  et  aJ.  v.  Bothwell,  et  al. 


estate  must  be  tried  at  law,  and  of  personal  estate  in  the  court 
having  jurisdiction  of  probate  of  wills.  [Story's  Bq.  PI.  p> 
374  «§,  474;  3  Meriv.  R.  161 ;  2  Story  on  Eq.  «^  1445,  1448; 
Cooper's  Eq.  PI.  125  ;  Story's  Eq.  PI.  607  «^  788  ;  8  Ves.  89.] 

2.  The  bill  asks  the  production  of  title  deeds,  but  com- 
plainant is  not  entitled  to  them  unless  the  will  is  set  aside. 
There  being  no  actign  pending  to  try  the  title,  they  are  in  no 
way  necessary  to  enable  complainants  to  secure  their  right. 
[3Meriv.  R.  172;.  4  Ves.  66.] 

3.  There  is  no  action  pending  to  try  the  right  at  law,  or  in 
the  probate  court :  the  injunction  to  stay  waste,  and  to  pre- 
vent the  removal  of  the  property  is  but  consequential  upon 
the  relief  sought.  If  the  relief  fails,  the  court  cannot  sustain 
the  bill  upon  the  ground  that  the  property  may  be  removed, 
Src.     [8  Ala.  R.  669.] 

4.  Besides,  the  orphans'  court,  which  alone  has  primary 
jurisdiction,  is  fully  adequate  to  protect  the  rights  of  all  par- 
ties, and  to  this  end  is  wisely  invested  by  our  statutes,  with 
plenary  powers.     [Clay's  Dig.  222,  <§>  10.] 

5.  But  if  the  party  had  the  right  to  resort  to  chancery  to 
enjoin  the  devisees  from  removing  the  property,  some  reason 
for  invoking  the  exercise  of  this  extraordinary  power  should 
be  stated,  other  thstn  the  insolvency  of  the  devisees.  "  That 
complainant  has  reason  to  fear,  and  does  fear  the  property 
will  be  removed,"  is  too  vague  and  indefinite  to  warrant  such 
an  interposition  of  chancery.  To  hold  such  sufficient,  would 
be  to  permit  the  groundless  apprehensions  resulting  from  the 
morbid  sensibilities  of  the  hypochondriac,  supply  the  place  of 
SM^stow^m/ allegation.     [3  Ala.  Rep.  251.] 

6.  An  injunction  will  not  lie  .to  change  the  possession  of 
the  subject  while  the  right  remains  undetermined.  [Hopk. 
R.  114.]  Upon  the  same  principlOj  a  creditor  at  large,  or  be- 
fore judgment,  cannot  enjoin  even  the  fraudulent  disposition 
of  the  debtor's  estate.     [2  Johns.  C.  R.  144  ;  7  ib.  206.] 

GOLDTHWAITE,  J.— 1.  The  complainants  insist  that 
their  bill  is  maintainable  on  three  distinct  grounds :  1.  To  set 
aside  the  pretended  will  because  of  the  fraud  in  procuring  it 
to  be  made,  or  on  account  of  the  want  of  capacity  to  make  it. 
2.  To  prevent  the  injury  which  might  arise  if  the   personal 
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estate  were  withdrawn  from  the  jurisdiction  of  the  court. 
And  3.  Because  they  are  entitled  to  have  the  title  deeds  for 
the  real  estate,  to  enable  them  to  test  their  right  at  law.  We 
shall  consider  the  case  in  each  of  these  views. 

It  is,  so  well  settled  that  one  claiming  a  right  adverse  to  a 
will,  has  no  claim  to  come  into  chancery  on  the  naked 
ground  to  set  it  aside,  that  scarcely  a  decision  to  the  <;ontra- 
ry  can  be  found  in  the  books.  In  Jones .  v.  Jones,  3  Merri- 
vale,  161,  the  complainant,  as  heir  at  law,  sought  to  set  aside 
a  will  on  grounds  very  similar  to  those  urged  here,  but  Sir 
William  Grant  said  it  was  impossible  it  could  be  made  a  se- 
rious question,  that  the  validity  of  a  will  either  of  real  or  per- 
sonal estate  is  to  be  determined  in  a  court  of  equity — that  al- 
though there  may  have  been  instances  of  issues  directed  on 
the  bill  of  an  heir  at  law,  when  no  opposition  had  been  made 
to  that  mode  of  proceeding,  yet  he  apprehended  the  heir  at 
law  could  not  insist  on  any  such  direction.  [See  also,  1  Sto- 
ry's Eq.  ^  184,  440.]  It  is  only  in  suits  to  establish  a  will 
against  the  heir  at  law,  that  he  is  entitled  by  the  course  of 
equity  law,  to  demand  an  issue,  and  it  only  when  in  such  a 
suit  the  will  is  established,  that  the  heir  at  law  will  be  res- 
trained from  his  legal  right  to  control  it,  [2  Story's  Eq. 
<§>  1445  to  1449.J  The  bill  cannot  therefore  be  sustained  to 
set  aside  the  will.  , 

2.  We  apprehend  the  jurisdiction  of  chancery  to  interfere 
so  as  to  prevent  personal  estate  from  being  withdrawn  from 
the  jurisdiction  pending  a  controversy  either  with  respect  to 
the  probate  of  a  will  or  in  relation  to  the  administration,  is 
within  its  admitted  powers.  The  origin  of  this  jurisdiction 
most  probably  was  the  defect  of  power  in  the  ecclesiastical 
courts  to  provide  a  remedy  for  the  pvil,  but  with  us,  the  or- 
phans court,  by  statute,  is  authorized  to  grant  administration 
"  during  any  contest  about  the  validity  of  a  will,  ,the  infancy 
or  absence  of  the  executor  or  administrator,  and  in  such  oth- 
er cases  not  otherwise  provided  for,  with  such  limited  autho- 
rity as  the  case  may  require,  and  when  the  necessity  of 
the  case  may  require,  such  administration  may  be  grant- 
ed forthwith,  without  any  citation."  [Digest,  222,  <§>  10.] 
In  view  of  this  statute,  it  is  difficult  to  conceive  of  any  case 
in  which  a  necessity  can  exist  for  the  application  to  the  pre- 
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ventive  power  of  a  court  of  equity,  unless  it  be  when  the  or- 
phans' court  refuses  to  make  an  appointment  to  meet  the 
specific  emergency ;  as,  after  the  appointment,  the  ad- 
ministrator would  possess ,  the  necessary  means,  by  a  suit 
at  law  to  prevent  the  removal  of  the  property  by  tak- 
ing it  into  his  possession,  or  by  suing  for  it  by  the  statutory 
action  of  detinue.  Without  undertaking,  however,  to  say, 
that  a  bill  to  restrain  the  removal  of  personal  property  pend- 
ing the  litigation,  will  not  lie  in  peculiar  cases,  we  are  satis- 
fied this  cannot  be  sustained  on  this  ground,  because  there  is 
no  sufficient  allegation  in  the  bill,  that  the  complainants  have 
applied,  or  intend  to  apply,  for  letters  of  administration.  As  the 
ground  upon  which  equity  assumes  jurisdiction  is,  to  protect 
the  proTperty pendente  lite,  (Atkinson  v.  Henshaw,  2  V.  ^  B. 
85  ;  Ball  v.  Oliver,  lb.  96  ;  King  v.  King,  6  Yesey,  172  ;)  it 
is  evident  the  fact  of  litigation,  whether  actual  or  contempla- 
ted, should  be  stated  before  a  bill  will  hold  on  this  founda- 
tion. In  this  respect  the  present  bill  is  entirely  defective,' 
and  there  is  no  allegation  on  which  it  can  be  sustained  as  a 
bill  to  prevent  a  future  injury. 

3.  In  relation  to  the  other  ground  asserted  as  sustaining  the 
bill,  it  falls  within  the  same  category  as  the  last.  Conceding 
that  cases  may  exist  in  which  the  heir  at  law  might  call  for 
the  exhibition  of  title  deeds,  against  the  devisee,  it  is  certain 
a  foundation  must  be  laid  to  induce  a  court  of  equity  to  com- 
pel their  production.  As  to  these  deeds,  the  complainants,  as 
is  said  in  Jones  v.  Jones,  3  Merivale,  161,  stand  solely  on  their 
title  as  heirs,  and  if  they  cannot  set  aside  the  will,  they  have  , 
nothing  to  do  with  the  deeds. 

The  only  point  in  the  case  on  which  we  have  entertained 
the  least  doubt,  is  the  second  one  before  noticed,  and  being 
now  satisfied  that  is  clear  for  the  defendants,  we  afiirm  the 
decree. 
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TRAMMELL  and  McCARTY  v.  GORDON. 

I.  A  wager  on  the  Presidential -election,  consummated  by  the  execution  of 
a  deed  for  a  tract  of  land  by  G.  to  T.  and  tlie  execution  by  the  latter,  to  the 
former  of  promissory  notes,  for  thq  value  of  the  land,  prOTaising  to  pay 
when  James  K  Polk  was  elected  President  of  the  United  States,  is  for- 
bidden by  law,  and  both  the  deed  conveying  die  land,  and  the  notes  are 
void.  On  the  one  hand,  no  recovery  can  be  had  on  the  notes,  and  on  tlie 
other,  the  land  may  be  recovered  by  the  appropriate  action.  ' 

Error  to  the  Circuit  Court  of  Dale. 
.  ■» 

Assumpsit  by  the  defendant  in  error,  against  the  plaintiffs 
in  error,  and  one  Simmons,  on  two  promissory  notes  of  the 
following  tenor : 

$920.  When  James  K.  Polk  is  elected  President  of  the 
United  States,  we,  or  either  of  us,  promise  to  pay  Alexander 
C.  Gordon,  the  sum  of  nine  hundred  and  twenty  dollars,  for 
value  received,  this  9th  October,  1844. 

.  M.  C.  Trammel, 

Philip  McCarty, 
E.  H.  Simmons. 

The  writ  was  not  executed  upon  Simmons,  and  as  to  him 
4he  suit  was  discontinued.  Upon  the  trial  of  the  cause,  as  ap- 
pears from  a  bill  of  exceptions,  it  was  proved  that  the  note 
above  described,  and  another  of  the  same  amount,  were  exe- 
cuted by  the  defendants,  and  at  the  same  time  the  plaintiff  ex- 
ecuted to  M.  C.  Trammel,  a  deed  to  a  tract  of  land  in  Henry 
county,  which  was  proved  to  be  worth  in  cash  $1760,  and 
that  nothing  was  to  be  paid  for  the  land  in  the  event  Mr. 
Polk  was  not  elected  President  of  the  United  States.  Tram- 
mel appointed  an  agent,  and  instructed  him  to  rent  out  the 
land,  and  after  the  election  of  Mr.  Polk,  offered  to  rescind  the 
'  contract.  McCarty  signed  the  notes  as  surety  of  Trammel. 
The  court  excluded  these  notes  from  the  jury  as  illegal  and 
void.     But  other  proof  being  made,  showing  that  the  notes 
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contained  the  real  consideration  of  the  contract,  the  court 
charged,  that  if  they  belived  Gordon  had  made  a  deed  of  his 
land  to  Trammel,  without  intending  it  as  a  gift,  and  had  re- 
ceived no  pay  for  it,  he  would  be  entitled  to  recover  from  the 
person  the  value  of  the  land,  at  the  time  of  the  sale. 

The  counsel  for  defendant  moved  the  court  to  charge,  that 
the  deed  from  Gordon  to  Trammel  was  void.  That  if  the 
consideration  of  the  note  was  as  above  stated  it  was  in  law  a 
wager,  and  the  plaintiff  could  not  recover  ,•  and  further,  that 
upon  the  proof  there  could  be  no  recovery  upon  the  common 
c#unts.  Also,  that  there  could  be  no  recovery  against  Mc- 
Carty, upon  the  evidence  ;  which  charge  the  court  gave,  but 
also  instructed  the  jury,  that  if  there  was  any  agreement  in 
writing  by  him,  subsequent  to  the  purchase,  they  might  find 
against  him.  To  which  the  defendants  excepted,  and  which 
they  now  assign  as  error. 

BfcLSER,  Sayre  and  Buford,  for  plaintiff  in  error.  ■■  - 
■  1.  The  agreement  is  a  wager,  void  at  common  law  becailse 
against  sound  policy.  [See  Bunn  v.  Richer,  4  John.  425  j 
Lansing  v.  Lansing,  8  John.  354;  Bush  v.  Reeler,  5  Wend. 
Tindall  v.  Childress,  2  Stew.  &  Por.  250 ;  Givens  v.  Rogers, 
at  this  term.]  Wagers  on  elections  are  void  by  statute  also. 
[See  Clay's  Dig.  485,  §  23  ;  Chitty  on  Con.  695  •  Story  Con. 
128,  §  200.] 

2.  But  if  not  a  wager,  it  is  an  illegal  contract,  which  will 
not  be  enforced.  [See  Wheeler  on  Russell,  17  Mass.  268; 
13  Pick.  521  ,•  Bunn  v.  Richer,  4  Johns.  425 ;  Givews  v*  Ro- 
gers at  this  term.]  ■  •     ./. 

3.  Courts  will  not  aid  either  party  in  enforcing  «uch  a  con- 
tract, be  it  executed  or  executory ;  or  in'recovering  back  that 
which  may  have  passed  under  it.  [See  McGehee  v-  Lind- 
say, 6  Ala.  R.  16;  O'Donnell  v.  Sweeny,  5  Ala.  467;  Black 
v.  Oliver,  1  lb.  449 ;  Shippey  v.  Eastwood,  9  Ala.  198.] 

4.  The  true  test  in  such  a  case  is,  whether  any  aid  is  re- 
quired from  the  illegal  transaction  to  establish  the  case.  [See 
Swan  V.  Scott,  11  Serg.  &  R.  164;  Armstrong  v.  Tyler,  11 
Wheaton,  258.] 

5.  The  note  sued  on,  and  the  deed  executed,  are  parts  of 
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the  same  illegal  transaction.     [See  Sewal  v.  Henry,  9  Ala.  R, 
24  ;  Clay's  Dig.  257,  §  1 ;  434,  §  17.] 

6.  A  recovery  cannot  be  had  on  an  implied  contract,  wher^ 
an  express  one  is  proved,  whilfc  unrescinded.  [7  Mass.  107 ; 
Story  on  Con.  6,  7.J 

7.  Without  the  aid  of  the  deed,  the  case  is  within  the 
statute  of  frauds.  -No  contract  for  the  sale  of  land  under  that 
statute  can  be  implied  from  circumstances.  [Chitty  on  Con. 
305 ;  Blood  v.  Hardy,  3  Shepley,  305.] 

8.  McCarty  received  no  consideration  from  which  a  prom- 
ise to  pay  could  be  implied.  [Givens  v.  Rogers,  at  this 
term.] 

J-  v.i.<..     •, 

J.  Cochran,  contra. 

Gordon  sold  to  Trammel  a  tract  of  land,  made  T.  a  deed, 
and  took  T.  and  McCarty's  notes  for  the  land,  payable  when 
Polk  should  be  elected  President  of  the  United  States.  Polk 
was  elected,  and  Gordon  ^sued  T!  and  M.  on  the  notes  with 
common  counts  in  his  declaration.  -G.  proved  that  T.  had 
appointed  an  agent  to  manage  the  land  for  him. 

The  court  charged  the  jury,  that  the  notes  were  void. 
But  if  they  believed  from  the  evidence,  that  Trammel  had 
bought  Gordon's  land,  and  that  McCarty  had  induced  Gor- 
don to  sell  to  Trammel,  or  that  M.  was  a  party  to  the  pur- 
chase, then  Gordon  had  a  right  to  recover  from  the  defend- 
ants, as  much  for  the  land  as  it  was  proved  to  be  worth.  The 
charge  of  the  court  is  assigned  as  error. 

The  deed  to  Trammell  from  Gordon  is  valid ;  it  is  not 
made  on  any  of  the  considerations  mentioned  in  Clay's  Dig. 
257.  This  deed  was  not  given  for  money  lost  or  loaned,  as 
provided  by  statute.  If  the  deed  is  good,  Gordon  is  entitled 
under  the  common  counts,  to  recover  its  value.  Because  to 
establish  his  claim,  Gordon  did  not  have  to  prove  an  illegal 
transaction.  He,  G.,  could  recover  by  producing  the  deed, 
and  showing  that  T.  went  into  possession,  and  that  M.  was 
a  party  to  the  purchase. 

Again :  The  plaintiff  may  recover  upon  actions  arising  out 
of  illegal  transactions,  which  are  malum  prohibitum  only. 
Unless  it  be  directly  upon  the  contracts,  in  which  case  he  is 
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precluded.     [Ex  parte  Bulmer,  13  Ves.  jr.  213 ;  see  also,  Hol- 
loway  V.  Lowe,  7  Porter,  488.] 

ORMOND,  J.— The  case  of  Givens  v.  Rogers,  et  al.  de- 
cided at  the  present  term,  is  fully  in  point  as  to  the  illegality 
of  this  contract,  and  also  that  there  could  be  no  recovery  ar 
gainst  the  surety,  if  a  promise  could  be  implied,  upon  the  re- 
fusal of  the  principal  to  deliver  up  the  subject  of  the  wager, 
as  against  him,  and  that  the  suit  being  against  both,  upon  a 
joint  promise,  the  recovery  must  be  against  all  or  rjone. 

In  that  case,  the  subject  of  the  wager  waS  a  wagbn  and 
harness ;  in  this  it  is  a  tract  of  land,  for  which  a  deed  was 
executed  to  one  of  the  defendants,  at  the  time  the  notes  were 
made,  here  sought  to  be  enforced.  Whatever  may  be  the 
right  of  the  winner,  to  recover  the  value  of  a  chattel,  which 
the  loser  refusing  to  pay  his  bet,  withholds,  it  is  manifest 
there  can  be  no  recovery  upon  an  implied  contract  for  the 
sale  of  land  in  a  court  of  law,  which  is  not  in  writing.  But 
that  opposes  no  obstacle  to  a  recovery  of  the  land  in  this  case, 
if  withheld  from  the  true  owner.  The  act  of  1807  makes 
all  conveyances  founded  on  such  a  consideration  as  this,  ab- 
solutely void.  After  enumerating  a  number  of  games,  the 
act  declares  that  all  notes,  bills,  bonds,  conveyances,  ^c.  the 
consideration  of  which  is  money,  or  other  valvable  thing, 
laid  or  betted  at  any  of  the  enumerated  games,  "  or  on  any 
wager  whatever,"  shall  be  utterly  void,  and  of  no  effect,  to 
all  intents  and  purposes  whatsoever,  (Clay's  Dig.  257,  §  1,) 
and  this  being  a  wager,  expressly  prohibited  by  law,  is  with- 
in the  precise  terms  of  the  statute. 

The  deed,  therefore,  which  was  executed  in  this  case,  be- 
ing void,  the  real  owner  may  recover  the  land  by  an  action 
of  ejectment,  or  trespass  to  try  title. 

From  this  it  results,  that  the  court  erred  in  its  charge  to 
the  jury,  and  its  judgment  must  be  reversed,  and  the  cause 
will  not  be  remanded  unless  desired. 
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WELCH  V.  JONES,  and  another. 

1.  It  is  not  essential  to  the  efficacy  of  a  supersedeas,  that  it  should  be  execu- 
ted by  a< sheriff  9r  other  officer;  but  a  deliveiy  of  the  supersedeas  by  the 
defendant  in  execution  or  other  person,  to  the  officer  who  has  in  his  hands 
the  process  to  be  superseded,  is  effectual  for  all  legal  purposes. 

^  yTrit  of  Error  to  the  Circuit  Court  of  Tuskalooaa. 

This  was  an  action  of  trespass,  at  the  suit  of  the  plaintiff 
in  error,  for  the  taking  and  carrying  away  certain  goods  and 
chattels.  The  defendant  Jones  pleaded  not  guilty,  and  his 
co-defendant  pleaded  not  guilty  and  justification,  as  a  consta- 
ble, under  executions.  A  verdict  was  returned  for  the  de- 
fendants, and  judgment  was  thereon  rendered.  On  the  trid, 
a  bill  of  exceptions  was  sealed  at  the  instance  of  the  plaintiff 
from  which  it  appears  that  after  he  had  introduced  his  evi- 
dence for  the  purpose  of  proving  the  trespass  complained  of, 
the  defendants  proved  that  the  defendant  Jones  had  recover- 
ed two  judgments  against  plaintiff  before  a  justice  of  the 
peace ;  that  executions  regularly  issued  thereon,  and  were 
placed  in  the  hands  of  the  defendant,  Abernathy,  as  a  consta- 
ble, to  be  executed,  who  levied  on  the  property  described  in 
the  declaration,  and  advertised  and  sold  the  same.  Plaintiff 
then  proved  that  he  had  regularly  obtained  from  the  clerk  of 
the  county  court  of  Tuskaioosa,  writs  of  certiorari  and  super- 
deas  to  remove  the  judgments  recovered  by  Jones,  to  that 
court,  and  to  supersede  the  executions  ;  that  the  supersedeas 
was  handed  by  the  plaintiff  to  Abernathy  on  the  morning  of 
the  day  of  sale,  aud  before  the  sale.  The  court  charged  the 
jury  that  no  one  but  a  lawful  officer  of  the  court,  or  some  per- 
son deputed  for  that  purpose,  could  serve  a  supersedeas. 

E.  W.  Peck  and  L.  Clark  for  the  plaintiff  in  error,  insist- 
ed that  a  supersedeas  may  be  assimilated  to  an  injunction, 
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which  may  be  served  by  any  one.  [Eden  on  Inj.  50.]  The 
sheriff  derives  the  authority  to  serve  notices  from  the  statute. 
[Clay's  Dig.  337,  §  138.]  ■  ' 

P.  Martin  and  B.  W.  Huntington  for  the  defendants,  con- 
tended that  a  supersedeas  was  a  writ  or  process  which  must 
be  served  by  some  competent  officer,  and  if  delivered  by  a 
private  person  may  be  disregarded.  [Clay's  Dig.  535 ;  1 
Mass.  Rep.  488.] 

COLLIER,  C.  J. — The  writ  of  supersedeas  is  not  address- 
ed to  a  sheriff  or  other  officer,  to  be  served  on  him  who  holds 
the  process,  the  action  of  which  is  to  be  suspended  ;  but  it  is 
directed  to  the  latter,  informing  him  that  the  execution  or 
other  mandate  has  been  superseded.  It  is  a  mere  formal  no- 
tice, and  derives  its  legal  efficacy  from  the  order  under  which 
it  issued ;  and  is  not  indispensable  to  give  effect  to  the  order. 
Accordingly  it  has  been  held,  that  if  a  sheriff  takes  the  goods 
of  a  person  in  execution  after  notice  of  the  allowance  of  a 
writ  of  error,  which  operated  as  a  supersedeas,  he  is  liable  to 
be  punished  for  a  contempt ;  and  if  an  attorney  take  out  ex- 
ecution after  such  notice,  he  is  liable  in  the  same  manner. 
In  Morrison,  et  ux.  v.  Wright,  7  Port.  R.  67,  the  question 
was,  whether  knowledge  that  a  writ  of  restitution  issued  up- 
a  judgment  in  an  unlawful  detainer  had  been  regularly  su- 
perseded would  render  its  execution  void,  and  make  the  offi- 
cer a  trespasser,  this  court  said,  "It  is  true  that  the  process 
in  the  sheriffs  hands,  became  inoperative  the  moment  it  was 
superseded  by  the  performance  of  the  conditions  imposed  by 
the  fiat  of  the  judge,  and  all  proceedings  under  it  afte wards 
were  void.  But  it  by  no  means  follows  that  the  sheriff  was 
a  trespasser ;  any  act  of  his,  under,  or  by  virtue  of  the  pro- 
cess, after  notice  of  the  supersedeas  would  constitute  him  a 
trespasser ;  but  the  notice  to  have  this  effect  must  be  actual, 
not  constructive  notice — and  the  placing  in  the  hands  of  his 
deputy,  the  writ  superseding  the  former  process,  will  not  of 
itself,  be  such  notice  as  the  liiw  requires."      '  "       V 
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We  cannot  very  weU  distinguish  between  an  injimction 
and  a  supersedeas,  as  to  the  manner  of  affecting  a  party  with 
notice  of  tliem.  In  respect  to  the  former,  it  has  been  said 
that  it  is  not  necessary  to  constitute  a  breach,  that  the  injunc- 
tion should  be  actually  served.  If  a  party  have,  by  himself 
or  his  attorney,  notice  in  any  other  way,  of  the  feict  of  an  in- 
junction having  been  granted,  though  it  should  not  be  regu- 
lar notice,  it  is  a  breach  of  the  injunction  to  disobey  it. 
[Drewry  on  Inj.  399.] 

Here  a  supersedeas  in  due  form,  as  we  must  presume,  was 
handed  by  the  defendant  in  the  executions  to  the  constable. 
This  we  think  was  sufficient  to  inform  him  that  further  ac- 
tion upon  them  had  been  arrested,  and  in  disobeying  the  su- 
pertededs  he  subjected  himself  to  the  consequences  resulting 
therefrom.  If  it  is  not  genuine  or  authoritative  it  devolves 
upon  him  to  show  it.  Notices,  either  initiatory,  or  issuing 
in  the  progress  of  a  cause,  were  not,  in  practice,  served  by  a 
sheriff,  until  the  passage  of  the  act  which  confers  such  pow- 
er ;  and  when  such  notices  were  served  by  him,  he  verified 
by  'oath,  as  any  other  individual  is  required  to  do,  the  fact  of 
service.  The  statute  in  relation  to  notices,  is  perhaps  consi- 
dered as  merely  cumulative,  and  does  not  take  from  private 
persons  the  authority  to  serve  them — it  certainly  is  not  exclu- 
sive as  it  respects  a  supersedeas.  If  the  supersedeas  had 
been  handed  to  the  constable  by  one  of  the  by-standers,  ac- 
cording to  the  view  we  have  taken,  the  service  would  have 
been  good,  and  being  delivered  by  the  defendant  in  their  pre- 
sence, and  the  delivery  verified  by  their  testimony  at  the 
trial  of  this  cause,  we  think  it  quite  sufficient  to  bring  home 
to  the  constable  notice  of  the  sM^erse</eas,'previousto  the  sale. 
The  ruling  of  the  circuit  court  is  consequently  erroneous— rits 
judgment  is  reversed,  and  the  cause  remanded. 


..^*. 
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1.  The  naere  circumstance  that  one  loaning  money  takes  a  note  payable  to  & 
married  woman  intrust  for  himself,  will  not  give  jurisdictioa  to  a  court  of 
equity  of  a  suit  by  his  executor  against  the  dabtor  and  the  husband  and 
wife — there  being  no  allegation  in  the  bill  that  husband  or  wife  interpose 
any  impediments  to  a  recovery  at  law  by  suk  in  their  name. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  thirty-ninth 
district. 

This  bill  is  filed  by  Logan  as  the  executor  of  T.  A.  Pow- 
ell, (who  died  in  Georgia,  and  there  the  letters  testamentary 
were  granted,)  against  Rowland  and  one  Hague  and  his 
wife  Mildred.     The  case  made  by  it  is  this : 

On  the  26th  Dec'r,  1840,  Powell  loaned  Rowland  $2500j 
for  which  the  latter  executed  his  not6  to  Mildred  HagUe,who 
then  was  the  wife  of  John  Hague.  The  note  was  delivered 
to  Mrs.  Hague  in  trust  for  Powell,  was  his  property,  and  so 
ackno'ijedged  and  received  by  Mrs.  Hague.  It  was  after- 
wards delivered  to  Powell  by  Mrs.  Hague,  and  was  in  his 
possession  at  his  death,  which  took  place  in  1842,  he  being 
then  a  resident  in  the  State  of  Georgia.  Rowland,  under  va- 
riojus  pretences,  declines  to  pay  the  sum  due  by  the  note  to 
the  complainant.  The  prayer  is  that  Rowland  may  be  de- 
creed to  pay  the  complainant,  and  that  Hague  and  wife  may 
be  injoined  from  asserting  any  further  "claim,  ^c. 

Rowland,  by  his  answer,  admits  the  execution  of  the  note 
to  Mrs.  Hague  in  October,  1840,  for  $2500,  for  so  much  mo- 
ney received  of  her  by  him  for  safe  keeping.  When  he  re- 
ceived it  he  thought  it  was  hers,  a!nd  that  it  was  to  be  put  at 
interest  for  her,  as  her  husband  was  poor,  imbecile,  &,c.  and 
unable  as  well  as  unfit  to  manage  for  her.  That  if  the  mo- 
ney was  not  hers,  it  was  put  in  his  hands  to  defraud  the  cre- 
ditors of  Thomas  Powell  or  of  Richard  Powell,  the  latter  of 
whom  was  greatly  in  debt  and  probably  insolvent.  That  he 
understood  at  the  time,  the  money  was  to  be  put  at  interest 


664 ALABAMA. 

Rowland^  et  al.  v.  Logan. 


for  Mrs.  Hague's  benefit,  she  then  residing  with  him.  He 
remained  under  this  impression  until  a  short  time  before 
Powell's  death,  when  he  was  informed  by  letter  from  Powell 
that  the  note  had  been  transferred  or  delivered  to  him,  and 
also  requested  to  answer  if  he  was  ready  or  willing  to  pay  it. 
He  afterwards  saw  Powell  and  paid  him  $1520,  and  took  his 
receipt.  This  sum  was  paid  in  a  settlement  of  matters  be- 
tween them.  Powell  then  said  he  had  not  the  note  with 
him,  but  had  left  it  at  Rowland's  house  with  Mrs.  Hague. 
This  receipt  was  kept  by  Rowland  until  after  the  death  of 
Powell,  when  he  was  called  on  by  the  complainant  to  pay  the 
note.  He  showed  the  receipt,  and  proposed  to  pay  the  bal- 
ance after  deducting  the  amount  which  the  complainant  re- 
fused to  accept,  though  he  admitted  the  receipt  was  good, 
and  asked  the  privilege  to  take  a  copy.  Since  then.  Row- 
laud  has  never  seen  the  receipt,  though  he  has  seen  the  paper 
which  the  complainant  calls  a  copy,  but  which  is  untrue  in 
the  date,, that  being  after  the-  date  of  Powell's  letter  to  him, 
and  not  before,  as  the  pretended  copy  purports.  He  submits 
that  he  is  willing  to  pay  the  balance  to  the  person  properly 
entitled  to  receive  it,  but  demurs  to  the  bill  for  several  rea- 
sons, amongst  which  may  be  stated—;-  .A 

1.  That  if,the  facts  be  truly  stated,  the  complainmt  has 
adequate  relief  at  law. 

2.  Because  there  is  no  charge  that  Jesse  or  Mildred  Hague 
assert  a  claim  to  the  note. 

3.  Because  the  bill  does  not  negative  the  fact  of  an  admin- 
istration in  Alabama.  The  answer  of  Mrs.  Hague  admits  the 
facts  substantially  as  charged  in  the  bill,  and  a  decree  pro 
confesso  is  taken  as  to  her  husband. 

The  evidence  in  the  cause  principally  consists,  on  the  part 
of  the  defendant,  in  an  attempt  to  prove  the  payment  asserted 
by  his  answer,  and  is  the  testimony  of  one  witness,  who  says 
he  heard  a  conversation  between  Powell  and  Rowland  in  the 
fall  of  1842,  a  short  time  before  the  death  of  PoVell,  at  the 
house  of  Rowland  in  Alabama,  in  which  the  former  asserted, 
and  the  latter  admitted,  the  payment  of  $1520  on  the  note  in 
controversy,  and  that  a  receipt  had  been  given  because  the 
note  was  not  present  to  be  credited.  The  proof  on  the  part 
of  the  complainant  was  the  testimony  of  Mrs.  Hague  sustain- 
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ing  the  facts  of  the  bill— ra  letter  of  Rowland  under  date  of 
19th  May,  1843,  admitting  the  debt — the  testimony  of  seve- 
ral witnesses  showing  the  extreme  improbability  that  Powell 
was  ever  in  Alabama  after  May,  1 842,  being  afflicted  with 
disease,  and  having  died  in  August  of  that  year — and  Mrs. 
Hague's  testimony  that  she  was  living  in  the  family  of  Row- 
land until  after  the  death  of  Powell,  her  brother,  and  that  he 
was  not  there  after  March,  1842. 

The  chancellor  overruled  the .  demurrer — decreed  that 
Rowland  should  pay  the  money — and  that  Hague  and  wife 
should  assert  no  title,  &c.  , 

This  decree  is  assigned  as  error.  . 

Rice,  for  the  plaintiff  in  error,  insisted — 

1.  That  the  plaintiff's  remedy  was  clear  at  law  by  suing 
on  the  note  in  the  name  of  Hague  and  wife.  The  circum- 
stance that  it  was  knowingly  given  to  a  feme  covert  in  trust 
furnishes  no  ground  for  jurisdiction.  [Pond  v.  Lockwood, 
8  Ala.  Rep.  676 ;  Porter  v.  Spencer,  2  Johns.  Ch.  171;  Stan- 
difer  v.  McWhorter,  1  Stewt.  532  ,•  Halstead  v.  Rabb,  8  Por. 
63 ;  Hitchcock  v.  Lukens,  8  Por.  333 ;  Grigsby  v.  Nance,  3 
Ala.  Rep.  347 ;  Booth  v.  Morris,  8  lb.  907;  Bird  v.  Daniel, 
5  lb.  302;  Jones  v.  Stewart,  lb.  855;  Weir  v.  Buford,  8  lb. 
134.] 

2.  Nothing  is  stated  in  the  bill  which  ousts  the  court  of 
law  of  jurisdiction.  [Hardeman  v.  Simms,  3  Ala.  Rep.  747; 
Sadler  v-  Robinson,  2  Stewt.  520.] 

3.  One  witness  speaking  positively  to  the  admission  of 
payment,  should  outweigh  any  number  whose  testimony  is 
negative.  ,  ■ 

Pahsons  and  Chilton,  contra,  insisted — 

1.  That  the  proof  shows  the  existence  of  an  express  trust,' 
and  therefore  it  is  a  subject  of  equity  jurisdiction.  [2  Sto. 
Eq.  307;  Comyn's  Dig.  Chan.  2,  A;  May  v.  Nabors,  6  Ala. 
Rep.  24.] 

2.  But  the  remedy  of  the  plaintiff  did  not  exist  at  law  ;  he 
could  not  sue  in  the  name  of  the  feme  covert,  and  cannot  be 
required  to  use  that  of  the  husband.     He  might  control  the 
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suit,  or  his  circumstances  might  affect  it.     [1  Story's  Eq. 
440.] 

3.  But  even  if  the  equity  be  defectively  stated  in  the  bill, 
the  answers  admit  it,  and  disclose — 1.  That  an  account  should 
be  taken  in  the  matters  asserted  to  be  settled  between  the 
defendant  and  Powell — 2.  That  a  discovery  is  necessary, 
and  the  evidence  of  Mrs.. Hague  essential  to  a  recovery,  and 
this  could  not  be  obtained  at  law,  as  she  would  be  a  party — 
3.  That  the  defendant,  Rowland,  repudiates  the  trust  created 
for  Powell,  and  asserts  title  in  Hague,  [Elliot  v.  Boaz,  9 
Ala.  Rep.  772;  Maury  v.  Lewis,  10  Yerg.  115;  Rose  v. 
Mynatt,  7  Yerg.  30 ;  McLaughlin  v.  Daniel,  8  Dana,  184.] 

4.  When  the  remedy  at  law  is  doubtful  or  obscure,  equity 
will  take  jurisdiction,  [Weymouth  v.  Boyer,  1  Vesey,  416 ; 
Am.  Ins.  Co.  v.  Fisk,  2  Paige,  609;  Teague-v.  Russel,  2 
Stewt.  420.]  So  also  when  the  remedy  is  defective.  [Sey- 
more  v.  Delancy,  3  Cowen,  445 ;  Kendrick  v.  Dullum,  1 
Tenn.  489 ;  Drew  v.  Clark,  Cook,  334 ;  Lathrop  v.  Bennett, 
Kirby,  185.]  The  remedy  at  law  must  be  plain,  as  well  as 
adequate  to  oust  a  court  of  equity,  [1  Kent,  207,  317,  499, 
467,  364;  Andrews  v.  Solomon,  1  Peters'  C.  C.  356;  5 
Conn.  86;  Walls  v.  Hunn,  4  Litt.  267;  Pitkin  v.  Pitkin,  7 
Conn.  315 ;  1  S.  &  P.  138 ;  2  Caine's  Ca.  1;  4  Johns.  Gas. 
287;  2  Swanst.  63.] 

6.  The  bill  may  also  be  sustained  on  the  ground  to  pre- 
vent multiplicity  of  suits,  and  to  settle  the  rights  between 
all  the  parties.  [Story's  Com.  §  A57;  Mitford,  119;  6Ves. 
688;  4  Madd.  374;  2  Ala.  Rep.  609;  3  Mum.  570;  3 
Johns.  566.1 

6.  So  also  on  the  ground  that  the  discovery  is  made  by 
the  answer  of  facts  on  which  the  complainant's  relief  de- 
pends. [Pryor  v.  Adams,  1  Call,  382;  Avery  v.  Holland,  2 
Tenn.  77;  Duval  v.  Ross,  2  Mumf.  290 ;  Bass  v.  Bass,  4  H. 
&,M.  478;  Emerson  v.  Slater,  3  Mon.  117;  Rees  v.  Parish, 
1  alcCord  Oh.  89.] 

7.  On  the  merits  the  case  stands  without  aid,  as  the  de- 
fence is  not  established,  but  on  the  contrary  is  disproven. 

dOLDTHWAITE,  J.— -This  cause,  on  the  question  of 
jurisdiction,  seems  quite  clear  against  the  complainant.     The 
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niere  circumstance  that  a  trust  has  been  created,  does  not  in- 
vest courts  of  equity  with  jurisdiction  over  suits  in  relation 
to  the  trust  property.  It  is  only  when  the  dispute  is  with  re- 
ference to  the  administration  of  the  trust  as  between  the  cestui 
que  trust  and  trustee,  or  those  in  collusion  with  him,  that  the 
courts  of  law  are  evoked.  [9  Ala.  Rep.  351.  j  It  is  not  as- 
serted or  pretended  by  the  will  that  either  Mrs.  or  Mr.  Hague 
interpose  any  impediment  in  the  use,  by  the  cestui  que  trust, 
of  their  names,  in  a  suit  at  law,  and  if  there  was  a  refusal  on 
their  part,  it  admits  of  doubt  whether  even  a  court  of  law 
would  not  protect  the  beneficial  interest  of  the  complainant; 
but  without  intending  now  to  consider  this  point,  we  think 
it  clear  a  suit  at  law  could  have  been  maintained  either  in 
the  name  of  Hague  alone  or  with  his  wife,  for  the  recovery  of 
the  money,  and  that  entirely  independent  of  the  endorse- 
ment by  Mrs.  Hague,  and  on  the  supposition  that  no  interest 
passed  by  it.  [Arnold  v.  Revault,  1  B,  &  B.  443  ;  4  Term, 
616;  Chitty  on  Bills,  26.]  These  authorities  are  satisfactory 
to  the  point,  that  there  was  neither  doubt  or  difficulty  in  sus- 
taining an  action  at  law  on  the  note,  in  the  name  of  the  hus- 
band alone,  or  joining  with  his  wife  ;  and  it  is  not  clear  J)ut 
that  the  complainant  might  have  sued  in  his  own  name,  either 
on  the  indorsement  of  Mrs.  Hague  or  in  connexion  with  the 
subsequent  promise.  Thus,  in  Carter  v.  Davis,  1  Campbell, 
485,  a  suit  by  the  indorsee  of  a  married  wsman  was  main- 
tained on  the  ground  that  the  defendant  was  estopped  by  his 
promise  to  pay  the  indorsee  from  contesting  the  authority  of 
the  wife  to  make  the  indorsement.  And  in  Proutwick  v.  Mar- 
shall, 4  C.  &P.  495,  the  indorsement  of  a  bill  by  a  feme  covert 
in  her  own  name,  was  held  to  pass  the  legal  interest,  her  hus- 
band's assent  being  shown.  Whether  the  assent  of  the  hus- 
band to  the  indorsement  by  his  wife,  under  the  circumstances 
of  the  case,  might  not  be  fairly  inferred,  especially  after  the 
maker's  promise  to  pay  the  assignee,  is  a  matter  which  we 
need  not  decide. 

Taking  the  case  either  as  alleged  by  the  bill,  or  made  out 
in  proof,  we  think  it  is  not  one  in  which  the  complainant  is 
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remediless  at  law,  or  that  such  difficulty  or  doubt  exists  in  the 
legal  remedy  as  to  warrant  the  interposition  of  chancery,  on 
either  of  these  grounds.  As  this  conclusion  disposes  of  the 
case,  we  need  not  express  an  opinion  on  the  proofs. 

Decree  reversed,  and  here  rendered  dismissing  the  bill  with- 
out prejudice. 


.iK 
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^  -. ^«>i.i'  ■  .  ■, 

1.  When  the  residence  of  a  non-resident  is  known,  a  copy  of  the  order  post- 
ed up  at  the  court  house  door,  must  be  enclosed  to  him,  otherwise  no  de- 
cree p*o  confesso  can  be  rendered. 

2.  One  in  contempt,  cannot  raise  the  objection  that  a  sufficient  time  did  not 
elapse  between  the  report  of  the'  master  and  its  confirmation. 

3.  In  the  case  of  a  non-resident,  a  decree  pro  confesso  is  an  admission  of  the 
truth  of  the  allegations  of  the  bill. 

4.  The  failure  to  execute  the  bond,  which  the  law  requires,  when  a  decree 
is  rendered  against  a  non-resident,  is  error. 

5.  A  bill  may  be  exhibited  in  the  county  where  a  defendant  resides,  though 
that  is  not  the  county  in  which  the  judgment  sought  to  be  enjoined  was 
rendered. 

.-Error  to  the  Chancery  Court  of  Dallas. 

The  bill  was  filed  by  W.  J.  Butler,  the  defendant  in  error, 
against  James  A.  Butler,  the  plaintiff  in  error,  a  resident  of 
the  State  of  Mississippi,  and  one  Randal  Duckworth,  a  resi- 
dent of  Dallas  county,  to  enjoin  the  further  prosecution  of  a 
suit,  commenced  by  the  latter  against  the  defendant  in  error, 
in  the  county  court  of  Lowndes,  on  a  promissory  note,  which 
the  bill  alledges  was  the  property  of  J.  A.  Butler,  and  pray- 
ing also  the  allowance  of  an  account  against  him,  he  being 
alledged  to  be  insolvent.  An  injunction  was  awarded.  Process 


JANUARY  TERM,  1847. 669 

Butler  V.  Butler, 
of  subpoena  was  issued,  and  returned  executed  upon  Duck- 
worth, and  upon  affidavit  made  before  the  register,  that  J. 
A.  Butler  was  above  the  age  of  twenty-one,  and  resided  near 
Columbus,  in  the  State  of  Mississippi,  an  order  was  entered, 
that  he  answer  the  bill  within  seventy  days,  or  that  it  would 
be  taken  as  confessed  against  him. 

At  the  succeeding  term  of  the  chancery  court,  a  decree  pro 
confesso  was  rendered  against  both  defendants,  the  order  re- 
citing that  it  appeared  to  the  satisfaction  of  the  court,  that 
the  order  had  been  published  in  the  Dallas  Gazette,  once  a 
week  for  four  weeks  consecutively,  and  a  copy  of  the  slame 
posted  on  the  door  of  the  court  house  in  Dallas  county. 
The  court  then  proceeded  to  render  a  decree  perpetually  en- 
joining the  further  prosecution  of  the  suit,  and  made  a  re- 
ference to  the  master  to  state  an  account  between  the  com- 
plainant and  J.  A.  Butler.  The  register  reported  that  there 
was  due  from  him  to  th^  complainant,  $583  03,  after  dis- 
charging the  note  in  suit,  for  which  sum  a  decree  was  ren-^ 
dered  against  him  in  favor  of  complainant.  From  this  de- 
cree he  prosecutes  this  writ,  and  assigns  for  error —     • 

1.  There  was  no  such  proof  of  publication  as  the  law  re- 
quires to  authorize  a  decree  pro  confesso. 

2.  There  was  no  copy  of  the  bill  sent  to  the  pon-resident 
defendant,  though  his  place  of  residence  was  known. 

3.  The  report  of  the  register  was  confirmed  on  the  same 
day  it  was  made. 

4.  A  decree  is  rendered  against  a  non-resident  without 
proof. 

5.  No  such  bond  has  been  given  as  the  law  requires,  to 
justify  a  decree  against  a  non-resident. 

6.  The  chancery  court  of  Dallas  county  had  no  jurisdic- 
tion to  enjoin  a  judgment  in  Lowndes  county. 

A.  Graham,  of  Perry,  for  plaintiff  in  error,  cited,  Erwin  v. 
Ferguson,  5  Ala.  R.  158 ;  Batre  v.  Auze's  Heirs,  lb.  173 ; 
Chancery  Rules,  40,  Clay's  Dig.  616;  Clay's  Dig.  355,  <^  65; 
Wilkins  and  Hall  v,  Wilkins,  4  Porter,  245 ;  Clay's  Dig.  353, 
^  45  ;  Walker  v.  Mobile  Bank,  6  Ala.  452  ;  Shrader  v.  Walk- 
er, 8  Ala.  244 ;  Story's  Eq.  PI.  487-8-9. 
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,  The  complainants  insist,  that  the  case  should  not  only  be 
reversed,  but  the  bill  dismissed  for  want  of  jurisdiction^  . 

>«*,BouNG,  contra.  • '     ,• 

" '  1.  The  authorities  cited  by  the  plaintiff  in  error,  do  not 
sustain  the  first  assignment. 

2.  The  40th  rule  regulating  chancery  practice,  does  not 
require  a  copy  of  the  bill  to  be  sent  to  the  non-resident* 

3.  The  record  does  not  show  that  the  report  of  the  regis- 
ter was  confirmed  the  same  day  it  was  made,  or  within  two 
days  ;  but  if  it  does,  that  is  not  error.  Both  the  defendants 
being  m  default  and  in  contempt,  are  not  entitled  to  notice, 
and  could  not  have  been  heard  if  they  had  received  notice. 
[Massena  v.  Bartlett,  8  Porter's  Rep.  277,  and  authorities 
there  cited.]  The  exceptions  to  the  report  come  too  late 
here.     [Minor,  35.] 

4.  After  due  publication,  &c.  as  to  a  non-resident,  if  he 
fail  to  appear  and  answer,  the  allegations  of  the  bill  are  taken 
as  true,  without  further  proof,  the  same  as  though  he  had 
been  a  resident  and  had  personal  service.  [Arnold  v.  Shep- 
pard,  6  Ala.  R.  299.] 

5.  If  there  be  error  in  this  point,  (as  to  the  giving  of  the 
bond,)  this  court  will  not  remand  the  cause,  but  will  reverse 
and  here  render  the  proper  decree,  or  will  merely  reverse  as 
to  this  point,  and  remand  the  cause  that  a  bond  may  be  giv- 
en, (Reed  v.  Brashers,  3  Porter's  Rep.  378;  Oliver,  Adm'r, 
V.  Hearne  •&  Whitman,  4  Ala.  Rep.  271,)  at  the  cost  of  the 
plaintiff  in  error. 

6.  If  a  bill  enjoining  a  judgment  be  filed  in  the  county  of 
the  residence  of  the  plaintiff  in  the  judgment,  (defendant  in 
the  chancery  suit,)  it  is  good.  [Clay's  Dig.  344,  <§.  2;  348, 
<^  11 ;  Eldridge  y.  Turner,  at  this  term ;  Shrader  v.  Walker, 
Adm'r,  et  al.  8  Ala.  R.  244;  1  J.  J.  Marsh.  256.]  If  filed 
in  the  county  of  the  judgment  it  is  good.  [1  Dana's  Rep. 
109.]  . 

8.  This  bill  being  to  ehjoin  a  suit  pending,  the  case  in 
Dana  does  not  apply,  and  if  it  does,  the  objections  to  the  ju- 
risdiction come  too  late  here.  [Farley  v.  Farley',  1  McCord 
Ch.  513  ;  McDonald  v.  Crockett,  2  Id.  135;  Byle  v.  Fitz- 
hugh;'2  Wash.  213  ;  Barne's  v.  I^ee,  1  Bibb,  527  ;  2  Sum- 
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mer,  646.]  The  decisions  in  Dana  and  4  J.  J.  Marsh,  are 
founded  on  a  Kentucky  statute,  peculiar  to  that  State.  See 
these  cases  in  connection  with  the  statute,  to  be  found  in 
2  Kentucky  Statutes,  810 ;  Id.  note  c.  2 ;  1  Id.  490,  note 
17;  Brackenridge's  Heirs  v.  Ormsby,  1  J.  J.  Marsijt.  206.]  ,^ 

ORMOND,  J. — The  first  and  second  assignments  of  error 
relate  to  the  same  matter,  and  will  be  considered  together. 
In  the  case  of  a  non-resident  defendant,  publication  in  the 
mode  pointed  out  by  the  statute,  in  a  newspaper  within  the 
State,  and  also  posted  up  at  the  court  house  door,  is  equiva- 
lent to  an  actual  service  of  subpoena.  In  addition,  the  40th 
rule  of  chancery  practice  requires,  that  when  the  residence  of 
the  defendant  is  stated,  either  in  the  bill  or  the  affidavit  to 
obtain  the  order  of  publication,  the  register  shall  enclose  to 
him  by  mail,  wjthin  forty  days  from  the  time  of  making  the 
order,  a  copy  of  the  order  posted  up  at  the  court  house.  It 
does  not  appear  from  the  recital  of  the  facts  stated  by  the 
chancellor  upon  rendering  his  decree,  that  this  has  been  done, 
and  without  this,  there  was  no  authority  for  the  rendition  of 
the  decree  pro  confesso,  as  it  appears,  both  in  the  bill  and  in 
the  affidavit,  that  the  defendant  resided  near  Columbus,  in 
the  State  of  Mississippi.  The  rules  for  the  government  of 
the  practice  in  the  chancery  courts,  are  made  by  virtue  of 
authority  given  to  the  courts  of  chancery  by  statute,  (Clay's 
Dig.  354,  §  49,)  with  the  approbation  of  this  court,  and  these 
rules,  when  made,  must  have  the  force  of  law.  In  many  in- 
stances, where  there  has  been  an  omission,  or  failure  to  com- 
ply, a  presumption  of  waiver  may  arise  from  a  failure  to  make 
the  objection  in  the  court  below.  But  that  does  not  apply 
here,  as  there  has  never  been  an  appearance,  and  consequent- 
ly there  can  be  no  waiver. 

The  objection  that  it  does  not  appear  that  two  days  elaps- 
ed between  the  report  of  the  master  and  its  confirmation, 
cannot  avail  the  present  defendant.  Being  in  contempt,  he 
was  not  entitled  to  notice,  or  to  appear  before  the  master 
without  a  special  order  from  the  chancellor,  and  could  not  be 
prejudiced  by  the  matter  complained  of.  [Mussina  v.  Bart- 
lett,  8  Porter,  277.] 

The  case  of  Arnold  v.  Sheppard,  6  Ala.  R.  290,  is  in  point, 
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that  where  the  relief  is  sought  against  an  absent  defendant, 
after  due  publication,  the  bill  may  be  taken  as  true,  without 
further  proof.  Such  is  the  case  here,  the  entire  relief  is 
sought  against  J.  A.  Butler,  the  non-resident  defendant,  the 
decree  pro  confesso  was  therefore  an  admission  of  the  truth 
of  the  allegations  of  the  bill.  •  ^^^^ 

The  omission  to  execute  the  bond  which  the  statute  re- 
quires, previous  to  obtaining  a  decree  against  a  non-resident 
defendant  is  a  fatal  error.  [Erwin  v.  Ferguson,  5  Ala.  Rep. 
165  J  Clay's  Dig.  353,  §  45.]  Nor  is  this  as  supposed,  a 
ijiatter  which  may  be  cured  by  an  amendment  in  the  court 
below. 

The  objection  to  the  jurisdiction,  because  the  bill  was  not 
exhibited  in  the  proper  county,  cannot  prevail.  Waiving  the 
consideration  of  the  question,  whether  the  objection  can  be 
taken  by  one  in  contempt,  who  has  never  appeared,  or  an- 
swered the  bill,  we  are  clear  in  the  opinion  that  the  bill  was 
properly  filed  in  the  county  where  the  defendant  resided,  and 
by  whom  the  suit  in  Lowndes  county  was  instituted.  The 
decision  in  Shrader  v.  Walker,  8  Ala.  Rep.  244,  did  not  in- 
tend to  aflSrm  that"  the  suit  must  be  brought  in  the  county 
where  the  suit  sought  to  be  enjoined  was  pending,  when 
that  was  not  the  residence  of  the  defendant  in  chancery  in- 
stituting such  suit.  [See  Eldridge  v.  Turner,  and  Freeman 
V.  I^cBroom,  et  als.  at  the  present  term.]  *  * 

Whether  in  such  a  case  a  decree  could  be  rendered  against 
a  non-resident  for  the  excess  of  the  demand  of  the  complain- 
ant, after  extinguishing  that  of  the  defendant,  is  a  question 
not  raised  by  the  assignment  of  error. 

Let  the  decree  be  reversed  and  the  cause  remanded. 
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1.  Where  it  appears  from  the  papers  sent  up  by  a  justice  of  the  peace  to 
the  circuit  court,  that  three  judgments  had  been  rendered  by  him  against 
a  garnishee,  and  the  condition  of  the  appeal  bond  recites  that  an  appeal 
was  taken  in  "  the  three  different  cases,"  but  the  transcript  of  the  justice 
contains  the  papers  in  but  one  only,  it  cannot  be  intended  that  all  the  cases 
were  consolidated  by  the  justice. 

2.  An  appeal  from  a  justice  of  the  peace  should  not  be  quaphed  for  a  defect 
in  the  bond,  unless  the  appellant,  upon  being  required  by  the  court,  fails 
or  rfefuses  to  execute  a  perfect  one. 

3.  Where  the  record  does  not  state  at  whose  instance  an  appeal  was  quash- 
ed, it  must  be  intended  that  the  motion  for  that  purpose  was  made  at  the 
instance  of  the  appellee,  who  was  involuntarily  brought  before  the  court 

4.  Wherever  the  court  acts  against  a  party  without  his  consent  given,  or  to 
be  i  nplied,  the  legal  inference  is,  that  the  act  was  in  invUum,  and  no  bill 
of  exceptions  is  necessary  in  such  case,  where  the  judgment  shows  the 
error.  '  -I 

Writ  of  Error  to  the  Circuit  Court  of  Tallapoosa. 


W.  W.  Morris,  for  the  plaintiff  in  error,  insisted,  that  it 
must  be  intended  that  the  appeal  was  quashed  at  the  instance 
of  the  appellee.  As  for  the  proceeding  before  the  justice,  it 
was  clearly  erroneous  in  permitting  the  garnishee's  answer  to 
be  contested,  and  in  rendering  a  judgment  against  him  for 
costs.  [Clay's  Dig.  260,  §  6.]  The  demand  litigated  ex- 
ceeded fifty  dollars ;  consequently  the  justice  had  no  juris- 
diction of  it — and  the  circuit  court  should  not  have  awarded 
a  procedendo. 

S.  F.  Rice,  for  the  defendant  in  error.  There  was  no  ex- 
ception taken  to  the  judgment  quashing  the  appeal,  and  it 
cannot  therefore  be  revised.  [9  Porter's  Rep.  136.]  Besides 
it  does  not  appear  upon  whose  motion  the  court  acted,  and  it 
cannot  be  intended,  that  it  was  at  the  appellee's.  In  fact,  in 
85 
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the  state  of  the  record,  it  must  be  presumod  that  the  judg- 
ment was  assented  to.     [9  Ala.  Rep.  768.] 

The  appeal  bond  is  fatally  defective — it  embraces  three 
V  cases,  and  does  not  show  to  what  court  they  were  returnable. 
If  the  appellant  had  ofl;'q|ed  to  perfect  the  bond,  aod  the  court 
had  refused  to  allow  it,  then  there  would  have  bteen  error ; 
but  as  no  such  offer  was  made,  his  acquiesence  must  be  pre- 
sumed.    [9  Porter's  Rep.  195.] 

COLLIER,  C.  J. — The  plaintiff  in  error  was  summoned 
ais  a  garnishee  at  the  suit  of  the  defendant,  to  appear  before 
a  justice  of  the  peace  of  Tallapoosa,  and  answer  whether,  and 
how  much  he  was  indebted  to  John  Canon,  against  whom 
the  defendant  had  recovered  a  judgment  before  the  justice. 
It  appears  from  a  paper  in  the  transcript,  that  the  garnishee 
was  indebted  to  the  defendant  in  the  judgment  in  a  sum  ex- 
ceeding fifty  dollars,  and  the  justice  condemned  the  same  to 
the  satisfaction  of  two  judgments  in  toto,  and  a  third  in  part, 
which  the  plaintiff  below  recovered  against  Canon  before  him. 
The  garnishee  prayed  an  appeal,  and  executed  a  bond  for  its 
prosecution,  in  which  it  recited  that  a  judgment  was  render- 
ed against  him  in  three  cases,  &>c. 

ji;^  The  judgment  of  the  circuit  court  recites,  that  the  parties 
came  "  by  their  attornies,  and  on  motion  the  appeal  is  quash- 
ed by  the  court :"  thereupon  a  procedendo  was  awarded  to 
the  justice,  and  a  judgment  rendered  against  the  garnishee 
and  his  surety  in  the  appeal  bond  for  costs. 

Although  the  condition  of  the  bond  recites  that  an  appeal 
was  taken  in  "the  three  different  cases,"  and  .provides  for 
th6ir  successful  prosecution,  &c.,  yet  it  cannot  be  inferred 
that  they  had  been  consolidated  by  the  justice,  even  if  it  had 
been  competent  for  him  to  do  so.  In  fact  such  an  idea  is 
negatived  by  the  papers  returned  to  the  circuit  court,  which 
indicate  that  several  judgments  were  rendered.  The  tran- 
script in  the  case,  before  us,  contains  only  the  papers  and  pro- 
ceedings in  one  case,  and  the  question  is,  whether  in  this 
condition  of  the  record,  the  appeal  was  rightly  quashed. 
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In  Lowry  v.  Stowe,  7  Porter's  Rep.  486,  it  was  decided, 
that  the  proceedings  in  a  cause  commenced  by  attachment 
should  not  be  qtiashed  for  a  defect  in  the  bond,  unless  the 
plaintiff,  upon  the  requsition  of  the  court,  refused  to  perfect 
it  by  the  substitution  of  a  new  bond,  [See  also,  Alford  v. 
Johnson,  9  Id.  320.]  We  think  the  same  rule  must  be  ap- 
plied in  appeals  from  justices  of  the  peace,  and  that  they 
should  not  be  dismissed  or  quashed  for  a  defect  in  the  bond 
unless  the  appellant,  upon  being  required  by  the  court,  fails 
or  refuses  to  execute  a  perfect  one.  * 

True,  the  record  does  not  state  at  whose  instance  the  ap- 
peal was  quashed,  but  the  only  reasonable  intendment  is,  that 
the  motion  for  that  purpose  was  made  at  the  instance  of  the 
appellee,  who  was  involuntarily  brought  before  the  court. 
It  is  difficult  to  perceive  upon  what  ground  the  appellant 
could  have  moved  a  dismissal  of  the  appeal — he  would  not 
be  heard  to  alledge  the  defectiveness  of  the  bond ;  for  he 
should  have  executed  it  in  the  form  prescribed  by  the  sta- 
tute, and  could  not  alledge  his  own  omission  as  a  ground  for 
repudiating  the  cause. 

The  error  of  the  court  is  sufficiently  apparent,  and  no  biU 
of  exceptions  is  necessary  to  show  that  the  action  of  the  cir- 
cuit court  was  without,  and  in  point  of  law  against  the  ap- 
pellant's consent.  Wherever  the  court  acts  against  a  party 
without  his  consent  giyen,  or  to  be  implied,  the  legal  infer- 
ence is,  that  as  it  respects  such  party,  the  act  is  in  invitum. 
If  the  bond  does  not  conform  to  the  statute,  no  judgment 
could  be  entered  against  the  surety  for  costs ;  whether  this 
is  a  clerical  misprision,  and  amendable,  we  need  not  inquire, 
as, ,  for  the  error  already  noticed,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 
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SHREEVE  &  KNAPP  v.  THE  STATE.   . 

J.  Under  our  statute  the  deputy  sheriff  when  he  arrests  a  party  on  a  capias, 
'>^  for  a  misdemeanor,  is  authorized  to  take  his  recognizance,  and  such  recog- 
nizance need  not  be  certified^  hy  the  officer. 

tL  The  misdescription,  or  the  want  of  a  proper  description  of  the  offence  in 
the  recognizance,  will  not  avoid  a  judgment  on  it,  as  it  is  forfeited  by  the 
non-appearance  of  the  party. 

3.  After  judgment,  it  is  too  late  to  object  that  there  is  a  variance  in  the  re- 
cognizance entered  into,  and  that  set  out  in  the  judgment  nm  and  sd.  fa. 

■  Writ  of  Error  to  the  Circuit  Court  of  Mobile. 

("til"'   t' 

Sci.  fa.  on  a  recognizance.  The  judgment  is  one  of  nil 
dicit,  after  the  return  of  two  nihils  against  Knapp,  and  after 
personal  service  on  Shreeve.  The  judgment  nisi  recites 
that  on  the  29th  of  April,  1843,  the  defendant  Shreeve,  and 
A.  P.  Knapp  as  his  surety,  entered  into  bond,  &c.  condi- 
tioned that  Shreeve  should  make  his  appearance,  &c.  at,  &c. 
to  answer  to  the  State  of  Alabama  on  a  charge  of  retailing, 
and  being  called,  came  not ;  wherefore  it  was  considered,  &c. 
The  indictment  set  out  in  the  record  is  for  retailing  spirituous 
liquors  in  quantities  less  than  one  quart  without  license  from 
the- county  court.  The  return  of  the  capias  is  by  one  Wat- 
son, in  the  name  of  the  principal  sheriff,  and  states  the  arrest 
of  the  defendant,  as  well  as  that  he  entered  into  bond  for  his 
appearance,  "  which  bond  is  herewith  returned." 

The  recognizance  is  hot  made  a  part  of  the  record,  by  be- 
ing vouched,  but  appears  in  the  transcript.  It  is  in  the  usual 
form,  and  conditioned  that  Shreeve  shall  appear  to  answer 
the  State  in  a  charge  for  retailing  without  license.  In  the 
body  of  the  recognizance  the  surety  is  called  Austin  P. 
Knapp,  but  signs  himself  A.  P.  Knapp,  and  is  certified  by 
one  Watson  as  taken  and  acknowledged  before  him  as  deputy 
sheriff. 

The  defendants  assign  as  error — 
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1.  That  the  recognizance  is  taken  and  certified  by  a  per- 
son not  authorized  by  law  to  do  so. 

2.  The  capias  confers  no  authority  to  take  a  recognizance 
in  this  form.     >.  '  * 

3.  The  name  of  Shreeve  is  not  properly  described  in  the 
judgment.  /      . 

'  >  ■  ,    r. 

Chandler,  for  the  plaintiffs  in  error.  .f"- " 

Attorney  General,  contra.  - 

GOLDTHWAITE,  J.— 1.  The  penal  code  directs  that 
when  the  offence  for  which  the  party  is  arrested  is  a  misde- 
meanor, it  shall  be  the  duty  of  the  sheriff  to  take  his  recog- 
nizance, with  sufficient  sureties,  in  such  sum  as  the  character 
of  the  prosecution  may  require  ;  also  that  the  officer  taking 
the  recognizance  shall  file  the  same  with  the  clerk  of  the 
circuit  court  of  the  county  in  whicTi  the  indictment  was 
found,  previous  to  the  first  day  of  the  next  term  of  the  court. 
[Digest,  461,  <§.  5,  6.]  The  duty  thus  imposed  is  not  con- 
fined to  the  sheriff  in  person,  but,  in  common  with  other  offi- 
cial acts,  may  be  performed  by  a  deputy.  The  act  does  not 
require  the  ofiicer  to  make  a  certificate  on  the  recognizance, 
and  one  being  found  in  the  files  of  the  cause,  necessarily  con- 
nects itself  with  the  return  of  the  sheriff  to  the^capias.  We 
think  there  is  nothing  available  to  the  defendants  in  the  fact 
that  the  recognizance  is  certified  by  the  deputy  sheriff. 

2.  It  is  urged  however  that  the  capias  directs  the  sheriff 
to  arrest  the  party  to  answer  a  charge  for  retailing  liquors 
without  a  license,  and  therefore  there  was  no  authority  to 
take  a  recognizance  conditioned  that  the  party  should  appear 
and  answer  a  charge  for  retailing  without  a  license,  or  for  re- 
tailing generally.  This  is  but  another  form  of  stating  the 
objection  that  the  offence  is  not  technically  described  in  the 
recognizance,  but  we  have  several  times  held  that  such  a  de- 
scription was  not  essential.  [Hall  v.  The  State,  9  Ala.  Rep. 
827;  Browder  v.  The  State,  lb.  58.]  At  common  law,  it 
was  not  considered  essential,  even  in  a  warrant,  to  state  the 
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charge  with  technical  precision,  (Chitty'sC.  L.  33);  and  it  is 
evident  great  mischiefs  would  arise  if  prosecutions  could  be 
defeated  either  for  the  want  of  a  proper  description,  or  even 
a  misdescription  of  the  offence  in  the  recogaizance.  Every 
;|{fecQgnizauce,  when  drawn  in  a  correct  form,  coritains  three 
'  "distinct  conditions :  1.  To  appear — 2.  To  answer  a  partic- 
ular offence  ;  and  3.  Not  to  depart  without  the  leave  of  the 
court.  Now  it  is  evidient,  if  the  stipulation  is  to  appear  at 
the  court  without  reference  to  the  offence,  that  a  breach  may 
be  assigned  for  the  non-appearance,  though  in  practice  it  is 
supposed  no  court  would  permit  the  estreating  of  a  recogni- 
zance, unless  there  was  some  charge  preferred  against  the 
accused,  and  he  was  called  to  answer.  In  our  judgment  the 
sheriflf  had  the  authority  to  take  the  recognizance  in  this  case 
in  its  present  form,  and  although  it  does  not  technically  des- 
cribe the  offence  of  retailing  spirituous  liquors,  yet  this  is  a 
defect  of  which  the  defendant  cannot  claim  any  advantage. 

3.  It  is  supposed  also  there  is  a  variance  between  the  re- 
cognizance as  described  in  the  judgment  nisi  and  that  which 
appears  in  the  record,  inasmuch  as  in  the  latter  the  charge  is 
said  to  be  retailing,  whilst  in  the  former  it  is  retailing  with- 
out license.  Without  stopping  to  inquire  whether  this  is 
.such  a  misdescription  of  the  recognizance  as  would  prevent 
it  from  being  given  in  evidence  on  an  issue  of  nul  tiel  record, 
we  are  clear  we  cannot  notice  it  in  the  present  condition  of 
the  record.  If  advantage  had  been  claimed  in  the  court  be- 
low on  this  ground,  it  would  have  been  competent  to  set 
aside,  or  perhaps  to  have  amended  the  entry.  It  is  too  late 
after  judgment  to  inquire  whether  the  recognizance  conforms 
to  the  judgment  nisi  or  sci.  fa. 

We  come  to  the  conclusion  there  is  no  error  in  the  judg- 
ment.    AflEirmed, 
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1.  The  statute  forbidding  an  action  to  be  brought  against  the  sureties  of  iT  ^ 
sherif]^  or  other  public  officer,  after  the  lapse  of  six  years,  for  a  misfeas- 
ance, or  malfeasance  corajiiitted  by  him  (Clay's  Dig.  329,  §  90,)  commen- 
ces to  run,  when  the  responsibility  of  the  surety  is  conclusively  ascer- 
tained. 

2.  In  the  case  of  the  collection  of  money  by  the  sheriff,  by  execution,  the 
statute  commences  running  in  favor  of  the  surety,  when  the  sheriff  returns 
the  execution  satisfied. 

Error  to  the  Circuit  Court  of  Conecuh. 

Debt,  for  th6  u8e  of  the  Branch  Bank  at  Montgomery,  by 
the  plaintiff  in  error,  against  the  defendant  in  error,  one  of  the 
sureties  of  Jones  Weatherford,  sheriff  of  Conecuh  county, 
on  his  ofRcial  bond. 

The  breaches  assigned  upon  the  bond  are,  that  several  ex- 
ecutions in  favor  of  the  Bank  came  to  the  hands  of  the  said 
Weatherford,  in  the  year  1834,  and  that  he  made  the  mo- 
ney thereon,  which  he  failed  to  pay  over  during  his  life-time, 
and  which,  defendant,  as  administrator  of  th^  said  Weather- 
ford, failed  to  pay  over,  on  demand  ma'de  by  the  agent  of  the 
Bank  on  the  7th  August,  1843. 

The  defendant  pleaded,  1.  Nil  debet.  > 

2.  That  the  cause  of  action  did  not  accrue  within  six 
years  next  before  the  suing  out  of  the  writ. 

3.  That  the  suit  was  not  prosecuted  within  six  years  after 
the  commission  of  the  several  acts,  or  causes  of  action  com- 
plained of,  if  any  such  were  committed,  or  existed. 

4.  That  the  acts  of  the  sheriff  complained  of,  were  com- 
mitted more  than  six  years  before  the  institution  of  the  suit. 

To  these  pleas  the  plaintiff  demurred,  which  were  by  the 
court  overruled,  except  as  to  the  first  plea. 

Upon  the  trial  before  the  jury,  as  appears  from  a  bill  of  ex- 
ceptions, it  was  proved,  that  Jones  Weatherford  was  elected 
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sheriff  of  Conecuh,  in  1834,  and  that  the  defendant,  with 
others  were  his  sureties  on  his  official  bond.  That-  whilst 
sheriff,  and  after  the  execution  of  the  bond,  he  received  the 
execution  described  in  the  declaration,  and  made  the  return- 
of  satisfaction  shown  by  the  records  of  the  court.  That  the 
sheriff  died  about  the  1st  of  August,  1835,  and  the  defendant 
administered  on  his  estate,  and  that  on  the  7th  August,  1843, 
the  plaintiff,  by  its  agent,  demanded  the  money  received  by 
the  sheriff,  of  the  -defendant,  his  administrator. 
•  Upon  these  facts,  the  plaintiff  moved  the  court  to  charge 
t^ie  jury,  that  the  statute  of  limitations  did  not  commence 
running  until  after  the  demand  was  proved  to  have  been 
made.  Also,  that  the  action  did  not  accrue  till  after  the  de- 
mand was  proved  to  have  been  made.  Further,  that  the  time 
elapsing  between  the  return  of  satisfaction  by  the  sheriff, 
and  tl^  time  when  the  demand  was  made,  was  not  a  suffi- 
cient length  of  time  for  the  jury  to  infer,  in  the  absence  of 
testimony,  that  the  money  collected  on  the  executions  had 
been  paid  to  the  bank,  which  charges  the  court  refused,  and 
charged  the  jury,  that  they  should  ascertain  the  time  at 
which  the  executions  were  returned  satisfied,  and  then  from 
that  time  allow  the  plaintiff  a  reasonable  time  within  which 
to  make  a  demand,  and  if,  after  the  expiration  of  what  they 
might  consider  a  reasonable  time,  it  wds  more  than  six  years 
before  suit  was  commenced,  the  plaintiff  could  not  recover. 
To  all  which  the  plaintiff  excepted. 

The  assignments  of  error  are  upon  the  judgment  upon 
the  demurrer,  and  the  matters  arising  out  of  the  bill  of  ex- 
ceptions, -x 

Watts  and  Elmore,  for  plaintiff  in  error. 

1.  The  demurrer  to  the  pleas  should  have  been  sustained. 
They  should  have  averred  some  act  of  non-feasance  or  mis- 
feasance, or  other  neglect,  and  the  facts  which  constituted  it, 
committed  by  the  sheriff  at  some  time,  six  years  before  the 
institution  of  this  suit,  in  order  to  be  a  full  answer  to  the  a- 
verments  of  the  declaration.  [Blanchard  on  Lim.  Law.  Lib. 
55.] 

2.  The  sheriff  is  but  an  agent,  so  far  as  the  collection  and 
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payment  of  money  is  concerned,  for  the  plaintiff  in  execu- 
tion. 

3.  Before  suit  can  be  maintained  against  an  agent,  there 
must  be  a  demand  and  refusal,  or  a  conversion  established  in 
some  other  way. .  [McBroom  v.  Governor,  6  Por,  32 ;  Mar- 
dis'  Adm'r  v.  Shackleford,  4  Ala.  Rep.  493  ;  Pratt  and  Stew- 
art V.  Frazier,  5  Ala.  114 ;  Sally's  Adm'r  v.  Capps,  1  lb.  122; 
Tillottson  V.  McCrillis,  11  Vt.  R.477;  Tophain  v.  Braddick, 
I.Taunton,  571,  t.  p.;  Houston  v.  Frazier,  8  Ala.  Rep.  82, 
86.] 

4.  Before  suit  could  be  maintained  on  a  sheriff's  boud,  as 
in  this  suit,  it  was  necessary  to  make  a  demand  of  the  she- 
riff or  his  representatives,  or  show  a  conversion  in  some  other 
way.  The  right  of  action  did  not  accrue  until  then.  [Mc- 
Broom V.  The  Gov.  supra;  Robbins  v.  Gov.  7  Ala.  79 ;  Clay's 
Dig.  217-18  ;  Wilder  v.  Bailey,  3  Mass.  289 ;  Hutchinson  v. 
Parkhurst,  1  Aik.  Vt.  Rep.  258:  1  N.  ^  M.  (S.  C.)  214; 
Wright  V.  Hamilton,  2  Baily,  51 ;  Dumas  &  Co.  v.  Patter- 
son, et  al.  9  Ala.  484.] 

4.  The  statute  of  limitations  does  not  commence  running 
until  the  right  of  action  accrues.  [Neal  v.  Cunningham,  2 
Porter,  171;  Chitty  on  Bills,  609-10,  and  notes  1  and  2; 
Thorington  v.  Lucas,  7  Ala.  605,  Odlin  v.  Greenleaf,  3  N» 
H.  Rep.  270 ;  Jones  v.  Conway,  4  Yeates,  109 ;  Blanchard 
on  Lira.  54.] 

5.  It  is  only  from  the  commission  of  the  act  complained 
of,  in  this  suit,  that  the  right  of  action  accrued.  The  act 
complained  of,  is  the  failure  to  pay  the  money  collected  when 
the  demand  was  made  by  plaintiff.  [Townsend  6f  Gordon 
V.  Everett,- 4  Ala.  611;  Robbins  v.  Gov.  supra;  Wright  v. 
Hamilton,  2  Bailey,  51.] 

6.  Whenever  a  demand  must  be  made  before  the  suit 
can  be  maintained,  the  statute  of  limitations  does  not  com- 
mence running  until  the  demand  is  made.  [Chitty  on 
Bills,  609-10,  and  notes  1,  2 ;  2  Taunt.  322 ;  Wright  v.  Ham" 
ilton,  2  Bailey,  51 ;  Pickett,  Adm'r  v.  Curtis,  Adm'r,  1  Sum- 
ner, 478;  21  Eng.  Com.  Law,  468;  2  Bibb,  610;  13  Wend. 
267  ;  Little  v.  Blunt,  9  Pick.  488 ;  Law  Lib.  Blanchard  on 
Lim.  55-6 ;  Staniford  v.  Tuttle.  4  Vt  J2 ;  4  Bac.  Ab.  title 
Lim.  474-5.] 
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7.  Theliability  of  asurety  to  suit  is  coeval  with  that  of  his 
principal,  and  no  right  of  action  could  accrue  as  the  surety, 
before  it  accrued  against  the  sheriff,  his  principal. 
'•8.  Mere  passiveness  on  the  part  of  the  plaintiff  could  not 
pl^bduce  a  discharge  of  the  surety.  [McBroom  v.  Governor, 
6  Porter,  32.] 

9.  Nine  or  ten  years  is  not  sufficient  length  of  time  to  con- 
stitute staleness  independent  of  the  statute  of  limitations. 
]^1  Eng.  Com.  Law.  468  ;  Holmes  v.  Herrison,  2  Taunton, 
323 ;  Law  Lib.  Blanchard  on  Lim.  54,  55 ;  16  Johns.  40 ; 
C  ottle  v.'  Payne,  3  Day,  289 ;  Mattocks  v.  Bellamy,  8  Vt. 
Rep.  470.] 

•  to.  A  party  cannolrely  on  staleness  unless  he  pleads  pay- 
ment. [Blanchard  on  Lim.  supra.]  In  this  suit  the  only 
plea  is  the  statute  of  limitations.  [Treasurer  v.  McPherson, 
2  McMull.  69.] 

Porter,  with  whom  was  Belser,  for  defendant  in  error. 
1.  The  statute  begins  to  run  at  the  time  when  the  right 
of  action  accrued,  and  the  right  of  action  accrues  whenever 
the  breach  of  duty  occurs.  [Howell  v.  Young,  5  Barn.  & 
Cress.  629  ;  Short  v.  McCarthy,  3  Barn.  &  Aid.  630  ;  Bart- 
ley  V.  Faulkner,  lb.  288 ;  Brown  v.  Howard,  4  Moore,  508  ; 
Granger  v.  George,  7  Dow.  &  Ry.  729 ;  Miller  v.  Adams,  14 
Mass.  Rep.  456.] 

>  2.  A  demand  may  be  necessary  to  give  damages  as  a  pen- 
alty under  our  statutes,  but  is  not  necessary  to  give  a  right 
of  action  for  a  breach  of  duty.  [Brewster  v.  Van  Ness,  18 
Johns.  133  ;  Lillie  v.  Hoyt,  5  Hill's  Rep.  395.] 

3.  In  this  case  the  death  of  the  sheriff  operated  as  a  con- 
verson  of  the  funds  collected.  [Taylor  v,  Easterling,  1  Rich- 
ardson, 314.]  And  when  there  has  been  a  conversion,  no 
demand  is  necessary.  [The  Gov.  v.  Robbins,  7  Ala.  R.  81 ; 
Townsend  v.  Everett,  4  Ala.  R.  610 ;  Orr  v.  Duval,  1  lb. 
263  ;  Jones  v.  Auld,  9  lb.  462.] 

4.  Numerous  cases  are  found  sustaining  the  decision  that 
the  statute  commences  from  the  time  of  the  collection  of  the 
money.  [Coffin  v.  Coffin,  7  Greenl.  298 ;  Stafford  v.  Rich- 
ardson, 15  Wend.  30^ ;  Buckner  v.  Putt,  Litt.  Sel.  Cases, 
234.  J 
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ORMOND,  J. — The  question  to  be  decided-  in  this  jca.se 
grows  out  of  an  act'  of  the  legislature,  passed  in  1832.  "  No 
action,  suit,  or  motion,  shall  be  maintained  against  the  secu- 
rity, or  securities  of  any  sheriff,  constable,  or  other  public 
officer  of  this  State,  for  any  misfeasance,  malfeasance,  or  oth- 
er cause  whatever,  hereafter  committed,  unless  the  same  be 
commenced  or  prosecuted,  within  six  years,  next  after  the 
commission  of  the  act  complained  of."  [Clay's  Dig.  329,  <§> 
90.]  The  sheriff  having  collected  certain  monies  under  exe- 
cutions ih  favor  of  the  Branch  Bank  at  Montgomery,  return- 
ed them  satisfied,  and  shortly  afterwards  died,  and  no  demand 
was  made  of  his  administrator,  until  about  nine  years  after  the 
return — and  the  point  to  be  determined  is,  when  did  the  sta- 
tute commence  running  in  favor  of  the  sureties. 

That  this  is  one  of  the  acts,  or  omissions  of  duty,  which 
it  was  the  design  of  tbe  le^lature  to  provide  against,  can 
admit  of  no  doubt.  Itl^fndeed  the  prominent,  and  chief 
responsibility,  of  the  sureties  of  a  sheriff,  vastly  exceeding  all 
other  misfeasances,  and  nonfeasances  together,  and  such  acon- 
striiction  must  be  put  upon  the  act,  as  will  effectuate  its  man- 
ifest design.  If  the  statute  does  not  commence  running  un- 
til after  a  demand  is  made  of  the  sheriff,  then  in  such  a  case 
as  this,  the  act  will  not  bar  a  suit  against  the  sureties  until  fif- 
teen years  after  the  return  of  the  sheriff,  had  conclusively  as- 
certained their  responsibility  for  the  money  collected  by  him. 
Such  a  result  would  render  the  statute  wholly  inoperativ€f, 
as  it  is  clear  that  it  was  intended  the  sureties  should  not  con- 
tinue responsible  for  the  acts  of  their  principal,  longer  than 
six  years. 

The  key  to  the  statute  then  is,  the  responsibility  of  the 
sureties  for  his  acts ;  when  that  commences,  the  statute  be- 
gins to  run.  To  cover  all  possible  cases,  the  legislature  em- 
ployed the  most  general  terms,  "  mifeasance,  malfeasance,  or 
other  cause  whatsoever,"  and  in  pur  judgment  this  language 
embraces  the  case  of  the  retention  of  money  by  the  sheriff, 
after  its  collection. 

The  most  formidable  argument  urged  by  the  plaintiff  in 
error  is,  the  doctrine  settled  by  this  court,  in  several  cases, 
and  referred  to  in  his  brief,  that  the  sheriff  is  not  liable  to  an 
action,  until  a  demand  is  made  of  him ;  or  some  act  of  his  is 
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shown,  equivalent  to  a  conversion  of  the  money  to  his  own 
use.  McBroom  v.  The  Governor,  6  Porter,  32,  and  the  Gov- 
ernor V.  Robbins,  7  Ala.  R.  80,  are  instances  of  this  kind. 
These,  and  other  decisions  of  this  court,  are  made  in  refer- 
ence to  our  statutes,  giving  a  penalty  if  the  money  is  not 
paid  over  on  demand  ;  or  else  were  actions  on,  the  sheriff's 
bond,  where  it  was  necessary  to  fix  a  default  on  the  sheriff, 
in  order  to  charge  his  sureties :  but  in  all  these  cases,  it  is  ad- 
mitted, that  a  conversion  by  the  sheriff  will  render  a  demand 
unnecessary.  If  this  action  was  against  the  sheriff,  unless  he 
proved  that  he  kept  the  money  ready  to  pay  over  on  demand, 
the  inference  from  such  a  long  detention  would  be  irresista- 
ble,  that  he  had  converted  it  to  his  own  use. 

Although  the  sheriff  may  not  be  liable  to  any  of  our  statu- 
tory penalties,  or  the  plaintiff  be  entitled  to  the  summary 
remedies  afforded  him,  until  heAnakee  a  demand  of  the  mo- 
ney, yet  it  is  equally  certain,  it  it  liie  duty  of  the  sheriff  to 
pay  over  the  money,  and  to  give  infofmation  if  in  his  pow- 
er, that  he  has  the  money  ready  to  be  paid  over ;  and  if  he 
holds  it  an  unreasonable  time,  without  any  effort  to  give  no- 
tice to  the  plaintiff,  it  would  be  such  neglect  as  would  be  ev- 
idence of  an  intent  to  convert  the  money  to  his  own  use,  as 
in  the  case  of  any  other  agent.  [Lillie  v.  Hoyt,  5  Hill, 
395,] 

So  also,  the  death  of  the  sheriff,  which  happened  soon  af- 
ter the  money  was  collected,  must  of  necessity  have  caused 
a  conversion  of  the  money,  as  his  representative  could  have 
no  means  of  distinguishing  the  money  of  the  plaintiff  from 
that  of  his  intestate.  [Taylor  v.  Easterling,  1  Richardson 
Rep.  314]  What  is  said  in  the  case  of  the  Gov.  v.  Robbins, 
supra,  and  in  Dumas  v.  Patterson,  9  Ala.  486,  that  the  fact 
that  the  sheriff  did  not  retain  the  identical  money  which  he 
had  received  in  each  case,  was  not  evidence  of  a  conversion, 
must  be  understood  in  reference  to  that  particular  state  of 
facts,  and  amounts  to  no  more  than  is  there  stated — that  the 
mere  omission  to  keep  each  parcel  of  money  received  by 
him  separate  from  all  others,  would  not  be  evidence  of  aeon- 
version.  This  however  ceases  with  the  necessity  of  the 
case,  and  after  a  considerable  lapse  of  time,  the  inference  is 
the  other  way,  that  the  money  so  received  has  been  mixed 
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with  the  proper  monies  of  the  sheriff,  and  used,  and  employ- 
ed by  him  as  his  own.  We  have  said  this  much,  in  refer- 
ence to  the  decisions  referred  to,  that  their  force  may  not  be 
weakened  by  any  casual  expression  dropt  here. 

Our  decision  here,  is  based  upon  what  we  consider  the 
true  and  proper  exposition  of  this  statute — that  when  the 
responsibility  of  the  surety  is  conclusively  ascertained,  then 
the  statute  commences  running  in  his  favor.  Any  other  con- 
struction of  the  statute  would  make  itj)erfectly  illusory,  as 
he  has  no  means  of  ascertaining  whether  the  money  has  been 
paid  over  or  not,  and  cannot  therefore  protect  himself  by  in- 
sisting on  a  suit  being  brought,  or  by  discharging  it  himself 
and  resorting  to  his  principal. 

This  view  renders  it  unnecessary  to  scan  the  charge  of  the 
court,  to  ascertain  whether  it  is  critically  corre#t*s  the  court 
would  have  been  authorized  in  going  farther  than  it  did,  in 
its  charge  to  the  jury. 

Let  the  judgment  be  affirmed. 


^LL  v.  KILLCREASE. 

1.  It  is  no  objection  to  a  complaint  for  a  forcible  entry  and  detainer,  that  it  is 
unnecessarily  prolix  in  describing  the  premises  sought  to  be  recovered ; 
if  it  furnishes  data  from  which  a  diagram  of  the  locus  in  quo  may  be 
drawn,  its  locality  and  bounds  ascertained,  it  is  sufficient. 

2.  Where  the  transcript  of  the  proceedings  before  the  justice  in  a  case  of 
forcible  entry  and  detainer,  shows  that  the  defendant  pleaded  Tiot  guilty, 
that  a  jury  was  summoned  and  impanneled,  who  found  a  verdict  against 
him  on  which  judgment  was  rendered,  the  defendant  cannot  in  an  appel- 
late court  object  to  the  want  of,  or  to  defects  in  the  summons  or  venire 
which  the  statute  required  the  justice  to  issue. 

3.  The  record  or  proceedings  are  returned,  or  at  leafet  considered  as  returned 
in  answer  to  a  certiorari  issued  by  a  superior  to  an  inferior  tribunal,  al- 
though the  return  itself  states  that  a  copy  only  had  been  sent  up ;  and  un- 
der our  statute  where  the  justice  trying  a  forcible  entry  and  detainer  sends 
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up  the  original  papers,  with  a  transcript  of  the  proceedings,  all  duly  cer- 
titied,  the  circuit  court  should  require  the  appellant  to  assign  errors  with- 
out awarding  an  alias  certiorcai  to  bring  up  copies  of  tlie  original  papers. 

Writ  of  Error  to  the  Circuit  Court  of  Baldwin. 

This  tVos  a  proceeding  instituted  by  thie  defendant  in  error 
before  a  justice  of  the  peace  for  a  forcible  entry  and  detainer. 
The  complainant  describes  the  lands  of  which  the  plaintiff 
was  in  possession,  tftus :  "  Beginning  at  a  water  oak  on 
Tensaw  lake — running  from  thence  south  13  degrees  east, 
forty-two  chains ;  thence  south  85  degrees  54  chains ;  thence 
north-westwardly  across  the  Tensaw  lake ;  thence  up  the 
margin  of  said  lake,  so  far  that  a  line  therefrom  south  22  de- 
grees west  to  the  margin  of  said  lake ;  thence  up  the  margin 
thereof  to  tne  place  of  beginning,  including  640  acres  of  land, 
the  said  tract  being  the  same  granted  by  the  United  States 
to  Francis  Steel  by  patent  bearing  date  18th  November,  A'. 
D.  1808."  The  land  of  which  the  forcible  entry  and  de- 
tainer is  charged,  is  thus  described,  viz  :  "  a  certain  parcel  of 
said  tract  of  land,  to  wit,  that  portion  described  as  lying 
across  .Tensaw  lake,  and  bounded  by  said  lake  on  all  sides, 
except  that  which  has  a  line  running  from  the  one  margin 
of  said  lake  south  22  degrees  west,  to  the  other  margin 
thereof." 

It  is  certified  by  the  transcript  sent  up  l^y  the  justice  Jhat 
the  defendants  appeared  and  pleaded  "  not  guilty,"  the  issue 
was  submitted  to  a  jury,  who  returned  a  verdict  for  the  plain- 
tiff, and  judgment  was  thereon  rendered.  The  cause  was 
removed  to  the  circuit  court  by  certiorari,  where  the  de- 
fendants below  assigned  for  error — 1.  That  the  complaint 
did  not  authorize  process  to  issue,  and  that  there  was  ueither 
process,  venire  facias,  or  a  judgment  of  the  justice — ^2.  The 
premises  sought  to  be  recovered  are  not  described  in  the 
coinplaint.  Upon  this  assignment  the  judgment  was  af- 
firmed. 

In  the  circuit  court,  the  plaintiff  in  the  certiorari  moved 
for  a  rule  of  the  justice  to  show  cause  why  he  should  not 
send  up  a  perfect  transcript  in  this  case,  and  objected  to  a's- 
signing  errors  on  the  original  papers  which  had  been  sent  up 
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instead  of  the  transcript.  The  court  held  that  the  original 
papers  thus  sent  up  were  sufficient,  and  refused  the  rule 
compelling  the  plaintiff  to  assign  errors  on  the  original  pa- 
pers, or  submit  to  a  judgment  of  affirmance  for  want  of  an 
assignment.  To  all  which  they  excepted,  &c.  and  here  as- 
sign for  error  the  ruling  of  the  circuit  court. 

J.  W.  Pryor,  for  the  plaintiff  in  error,  insisted  that  the 
complainant  did  not  identify  the  land  which  the  defendants 
below  were  charged  to  have  entered  upon  and  detained ; 
and  that  the  rule  upon  the  justice  to  send  up  a  complete 
transcript  of  the  original  papers,  should  have  been  granted. 
[Clay's  Dig.  253,  <^  16-18 ;  6  Port.  Rep.  99 ;  1  Ala.  Rep. 
344-456;  3  Id.  744.] 

P.  Phillips,- for  the  defendant  in  error,  cited  Clay's  Dig. 
314,  *§>  10;  252,  §  10;  253,  §  18;  7  Ala.  Rep.  383;  4  Id. 
114 ;  6  Id.  557;  1  Lift.  Rep.  363 ;  3  J.  J.  Marsh.  Rep.  396  ; 
6  Munf  Rep.  394;  6  G.  ^  J.  Rep.  386. 

COLLIER,  C.  J. — The  complaint  is  unnecessarily  special 
in  the  description  of  the  land  of  which  the  complainant  is  in 
possession,  but  this  is  not  a  legal  objection  to  it.  It  furnishes 
data  from  which  it  would  not  be  difficult  to  draw  a  diagram 
and  ascertain  its  locality.  The  quantity  of  land,  name  of 
the  original  patentee,  length  of  the  lines,  courses,  situation 
of  the  lake,  and  how  and  where  it  is  traversed  by  the  lines, 
and  bounds  the  land,  is  distinctly  stated.  Having  progressed 
thus  far,  the  supposed  difficulty  of  identifying  the  land  all 
vanishes — it  is  only  necessary  to  follow  the  line  which  we 
have  supposed  to  be  traced  from  ''one  margin  of  the  lake, 
south  22  degrees  to  the  other  margin  thereof" — remembering 
that  the  locus  in  quo  is  across  the  lake  from  the  point  at 
which  the  survey  begins.  The  objection  then,  that  the 
complaint  is  too  general  to  support  the  judgment,  or  to  ena- 
ble the  officer  to  execute  a  writ  of  habere  facias  possessio- 
nem, is  not  well  taken.  [2  Porter's  Rep.  86 ;  8  Ala.  Rep. 
87;  3  Ala.  Rep.  127,  and  cases  there  cited.] 

The  proceedings  before  the  justice  not  only  do  not  show 
that  there  was  no  objection  to  the  process  to  bring  in  the  de- 
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fendants  and  the  venire  facias  by  which  the  jury  were  sum- 
moned ;  but  it  is  explicitly  stated  in  the  transcFipt  sent  to  the 
circuit  court,  that  the  plea  of  not  guilty  was  interposed,  the 
jury  summoned  and  impannelled,  and  that  they  found  a  ver- 
dict of  guilty,  on  which  judgment  was  rendered.  In  this 
condition  of  the  cause  it  was  not  allowable  to  object  after 
judgment  to  these  proceedings,  which  were  but  preliminary 
to  the  trial  :  if  they  were  defective,  all  objection  was  waiv- 
ed by  pleading  to  issue,  and  submitting  the  case  to  a  jury. 
[4  Ala.  Rep.  114 ;  Clay's  Dig.  252,  §  10.] 

It  is  provided  by  the  act  of  1805,  that  if  the  jury  in  a  pro- 
ceeding for  a  forcible  entry  and  detainer,  shall  find  the  defen- 
dant guilty,  it  shall  be  the  duty  of  the  justice  to  record  the 
verdict,  and  give  judgment  thereon  with  costs  j  and  also  is- 
sue a  writ  of  restitution,  ^c.  It  is  also  made  the  duty  of  the 
justice  to  enter  on  his  minutes  or  docket,  true  copies  of  the 
complaint,  the  summons  and  venire,  and  th^ir  respective  re- 
turns— the  names  of  the  jurors,  their  verdict  and  his  judg- 
ment thereon— the  names  of  the  witnesses,  and  the  admis- 
sion of  evidence  objected  to,  and  the  rejection  of  evidence  of- 
fered, the  reason  of  such  admission  or  rejection,  and  all  the 
proceedings  had  before  him  touching  the  said  complaint. 
Further,  the  proceedings  had  by  virtue  of  this  act,  may  be 
removed  before  the  circuit  court  of  the  county  in  which  the 
same  may  have  taken  place  :  "  and  such  removal  shall  be  by 
writ  oi  certiorari,  and  in  no  other  way,  and  then  only  after 
judgment."     [Clay's Dig.  252,  «^  13,-  253.  ^  16-18.] 

A  i^ertiorari  is  a  writ  directed  to  the  judges  of  an  inferior 
court,  or  a  justice  of  the  peace,  commanding  them  to  certify 
a  record  or  proceedings  before  them.  The  record  itself  is  re- 
turned, or  at  least  is  considered  as  having  been  transmitted  to 
the  court  above,  even  though  the  return  state  that  a  copy  on- 
ly \\dA  been  sent  up,  and  the  court  proceeds  with  the  cause. 
[1  Dunlap's  Prac.  220-223.] 

There  is  nothing  in  our  statues,  which,  in  totidem  verbis, 
requires  the  justice  to  certify  copies  of  the  complaint,  process 
and  venire,  instead  of  the  original  papers.  True,  he  is  di- 
rected to  enter  them  "  on  his  minutes  or  docket ;"  hui  this 
was  doubtless  intended  as  a  mean  of  preserving  a  memorial 
of  them  more  convenient  for  reference — less  liable  to  loss,  and 
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perhaps  for  the  additional  purpose  of  having  a  perfect  trans- 
cript of  all  the  proceedings.  If  the  justice  has  performed  this 
duty,  it  cannot  be  very  inriportant  that  he  should  retain  the 
original  papers  in  his  office  ;  if  the  circuit  court  when  the 
cause  is  removed  there,  should  direct  kvenire  facias  de  novo, 
or  award  a  procedendo,  the  transcript  before  him  will  serve  as 
a  basis  for  his  action.  We  cannot  then  perceive  any  reason 
why  the  circuit  court  should  nof  recognize  the  original  pa- 
pers with  a  transcript  of  the  proceedings  when  duly  certified 
as  a  sufficient  return  to  the  certiorari,  and  require  the  plain- 
tiff to  assign  errors  thereon ;  or  in  default  of  such  assignment, 
affirm  the  judgment  of  the  justice.  To  award  an  alias  certi- 
orari in  such  case,  unlesss  the  plaintiff  could  show  that  he 
would  be  prejudiced,  if  required  to  proceed  without  a  copy  of 
the  papers,  would  only  be  productive  of  delay,  and  defeat 
the  summary  and  expeditious  remedy  which  the  statute  in- 
tended to  afford.  We  cannot  think  the  circuit  court  should 
have  made  the  rule  upon  the  justice  which  the  plaintiff  asked. 
This  view  is  decisive  of  this  cause,  and  the  judgment  is  con- 
sequently affirmed.  •  -      ■ 


,*# 


HINDMAN  V.  DILL  «fc  Co, 

1.  A  deed  reciting  that  the  grantor  is  unable  to  pay  all  his  debts,  and  con- 
veying certain  slaves  to  a  trustee  to  pay  a  preferred  creditor,  at  the  expi- 
ration of  two  months  from  the  date  of  the  deed,  and  also  providing  the 
slaves  shall  remain  with  the  trustee,  is  not  void^er  se,  because  it  also  pro- 
vides, that  the  residue  remaining  after  paying  the  preferred  debt  shall  be 
paid  to  the  grantor. 

Writ  of  Error  to  the  Circuit  Court  of  Barbour. 

Claim  of  property  interposefl  by  Hindman  to  certain  slaves 
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levied  on  by  attachment  against  one  Cross,  at  the  suit  of  Diil 
Jb  Co. 

At  the  trial,  the  claimant  made  title  to  the  slaves  in  contro- 
versy under  a  deed  executed  by  Cross,  the  6th  of  February, 
1846,  conveying  them  to  him  in  trust  for  the  payment  of  a 
debt  to  Sarah  and  Nancy  J.  Smith,  for  $700,  providing  that 
if  the  said  debt  was  not  paid  in  two  months  from  the  date, 
thQ  said  trustee  should  sell  the  said  slaves,  and  apply  the  pro- 
ceeds to  the  payment  of  said  debt,  and  the  balance,  if  any, 
to  pay  to  the  grantor.  The  deed  also  recites  that  the  grantor 
IS  indebted  greatly  beyond  his  means  to  pay  all  his  debts, 
and  this  is  stated  as  the  reason  for  the  preference.  The  deed 
contains  a  provision  that  the  trustee  shall  have  the  possession 
of  the  slave  in  the  interim,  and  it  appears  to  have  been  duly 
recorded  in  tke  office  of  the  clerk  of  the  county  court. 

The  court  charged  the  jary  that  the  deed  was  fraudulent 
Mid  void  on  its  face. 

•-'♦fThe  claimant  excepted,  and  this  charge  is  now  assigned 
as  error.  •  ;  ,;•  <    ■    .. 

J.  E.  Belser,  for  the  plaintiff  in  error,  cited  Malone  v. 
Hamilton,  Minor,  266;  Stevens  v.  Bell,  6  Mass.  363;  John- 
son V.  Cunningham,  1  Ala.  Rep.  249 ;  Graham  v.  Lockhart, 
8  lb.  9.  The  decision  in  Goodrich  v.  Davis,  6  Hill  N.  Y. 
438,  is  not  the  law  of  this  State.  [See  9  Porter,  573  ;  Rob- 
inson V.  Rapelye,  2  Stew.  86.] 

P.  T.  Saybe,  contra,  insisted,  the  provision  withdrawing 
the  property  from  sale  for  two  months  made  the  deed  void. 
The  provision  that  the  surplus  of  the  sale  should  be  return- 
ed to  the  grantor  in  a  case  like  this  avoids  the  deed.  [Good- 
rich V.  Davis,  6  Hill  N.  Y.  438.] 

GOLDTHWAITE,  J. — In  view  of  the  numerous  decisions 
of  this  court  on  the  subject  of  fraudulent  conveyances,  it  is 
impossible  to  sustain  the  charge  of  the  circuit  court,  that  this 
deed  is  fraudulent  upon  its  faBe.  It  may  be  conceded,  the 
deed  admits  the  grantor  to  be  in  failing  circumstances,  but 
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this  of  itself  cannot  destroy  his  legal  right  to  prefer  a  credi- 
tor. [Robinson  v.  Rapelye,  2  Stew.  86  ;  Ashurst  v.  Martin, 
9  Porter,  173.]  Nor  is  the  reservation  of  what  may  remain 
after  paying  the  preferred  debt  a  trust  for  *  the  debtor's  use, 
within  the  meaning  of  those  decisions  which  avoid  the  deed 
when  such  a  use  is  reserved.  It  is  rather  the  declaration  in 
terms,  of  wha,t  would  otherwise  be  the  legal  effect  of  the  deed 
without  a  clause  to  that  effect.  [Johnson  v.  Cunningham,  1 
Ala.  Rep.  262  ;  Elmes  v.  Sutherland^  7  Ala.  Rep!  262 ;  Du- 
bose  V.  Dubose,  lb.  235;  Pope  v.  Wilson,  lb.  690  j^Grahaijg, 
V.  Lockhart,  8  lb.  9.]  ,    ^  v    =    .  .     '  / 

We  Jiave  had  our  attention  called  to  the  recent  decision  of 
Goodrich  v.  Davis,  6  Hill,  438,  in  which  it  seems  to  be  con- 
sidered that  a  deed  like  tjiis,  in  New  York,  is  fraudulent  per 
se.  That  conclusion  was  doubtless  controlled  by  the  sta- 
tute law  of  that  State,  which  declares  a  deed  void  if  it  re- 
serves a  trust  for  the  use  of  the  person  inaking  it.  We  are 
not  prepared  to  say,  that  under  the  circumstances  disclosed 
in  that  case,  we  should  have  considered  the  trust  as  one  for 
the  debtor's  use,  but  however  that  may  be,  it  is  certain  that 
here,  without  any  particular  statutory  declaration,  such  a  re- 
servation of  a  personal  use,  or  even  of  a  right  to  lead  the  use, 
would  avoid  a  deed  assigning  all  the  debtor's  property.  [Gaz- 
zam  v.  Poyntz,  4  Ala.  R.  374.] 

We  think  there  is  nothing  on  the  face  of  this  deed  which 
authorizes  a  court  to  pronounce  it  void.  .   ,  • 

Judgment  reversed  and  cause  remanded. 


ANDREWS  AND  HALL,  adm'rs,  y.  BURNS,  adm'r. 

1.  A  mortg^e,  though  not  recorded,  is  good  as  between  the  parties,  and 
therefore  binding  binding  on  the  administrator  of  the  mortgagor,  unless 
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some  creditor  of  the  mortfi^or,  without  notice  of  the  mortgage,  has  ob- 
^  4ained  a  judgment,  and  acquired  a  lien  on  the  mortgaged  property. 

Error  to  the  Orphans'  Court  of  Dallas. 

Richard  Hall  w£is  appointed  administrator  of  the  estate  of 
William  A.  Hall,  deceased,  in  October,  1844 ;  and  some  time 
after  obtained  an  order  for  the  sale  of  the  personal  property, 
which  sale  was  returned  as  made,  on  the  18th  January,  1846, 
In  May,  1846,  he  reported  the  estate  insolvent,  and  the  court 
so  declared  it.  In  July,  1846,  Richard  Hall  died,  and  the 
plaintiffs  in  error  became  his  administrators,  and  the  defend- 
ant in  error  was  appointed  administrator  de  bonis  non  of  the 
estate  of  W.  A.  Hall. 

The  plaintiffs  in  error  having  filed  their  account  for  a  final 
settlement  of  their  intestate,  as  administrator  of  W.  A.  Hall, 
the  following  items  were  contested  :  No.  30.  The  facts  of 
which  were,  that  W.  A.  Hatl,  being  indebted  to  one  Andrews, 
executed  to  him  a  mortgage  on  several  slaves  to  sedure  its 
payment.  The  slaves  included  in  the  mortgage,  together 
with  others,  were  sold  by  R.  Hall,  the  administrator,  with 
the  consent  of  the  mortgagee,  and  produced  more  than  suffi- 
cient to  pay  the  mortgage  debt,  amounting  to  $933  82, 
which  the  administrator  paid  over  to  the  mortgagee.  The 
mortgage  had  never  been  recorded,  and  the  creditors  objected 
to  the  altowance  of  this  item  as  a  payment  of  a  preferred 
claim,  upon  the  ground  that  as  the  mortgage  had  not  been 
recorded,  it  was  no  lien  upon  the  property,  and  the  court 
sustained  the  objection  and  held  that  the  mortgage  created 
no  lien  upon  the  property. 

The  administrators  also  claimed  an  allowance  of  an  item 
of  $57  95,  under  the  following  state  of  facts:  R.  Hall,  as 
administrator  of  W.  A.  Hall,  sent  the  cotton  of  the  estate  to 
a  commission  house  in  Mobile,  which  house  made  sale  of  the 
cotton,  and  transmitted  him  an  account  of  sales,  which  is 
thus  stated ; 


JANUARY  TERM,  1847. 693 

Andrews  and  Hall,  adm'rs,  v.  Burns,  adm'r. 

Richard  Hall,  adm'r,  ^c.  in  account,  6fc. 
1844. 
Oct.  1.     To  merchandise,  bill  of  bagging  and  rope 

rendered |36  19 

23.     To  cash  paid  J.  F.  Connely $396  88 

"  comm's  advancing,  2i  percent.       9  92 

1845.  406  80 

Jan.  27.     Interest  to  date * 9  43 


452  42 


'                                           Or. 
Jan.  21.     By  net  proceeds  21  bales  of  cot- 
ton   $393  94       '  ;.  . 

27.     Interest  to  date 53 

394  47 

Cash  received  from  R.  Hall 57  95 


$452  42 

R.  Hall,  the  administrator,  had  charged  himself  in  the  ac- 
count current  with  the  whole  amount  of  the  sales  of  the  cot- 
ton, and  now  claimed  credit  for  the  $57  95,  which  he  al- 
ledges  to  be  the  excess  over  the  amount  of  the  sales,  and 
which  he  alledged  he  had  not  in  fact  received.  This  item 
of  ^57  95  is  stated  in  the  record  to  be,  the  amount  of  an  ac- 
count against  the  estate  of  W..  A.  Hall,  retained  by  the  com- 
mission merchant,  and  sent  to  the  administrator  the  amount 
of  the  sales,  less  the  said  sum  of  $57  95 ;  there  was  no  evi- 
dence to  show  what  the  charge  was  for. 

The  court  refused  to  allow  either  of  these  as  credits,  and 
the  plaintiffs  filed  an  exceptive  allegation,  and  now  assign 
these  matters  as  error. 

Evans,  for  plaintilffs  in  error. 
Edwards,  contra. 

ORMOND,  J. — The  court  erred  in  refusing  to  credit  the 
administrator  with  the  amount  paid  Andrews  on  the  mort- 
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gage.  Although  the  mortgage  was  not  recorded, *it  was  nev- 
ertheless binding  on  the  mortgagor  and  his  administrator, 
and  the  latter  could  not  prevent  a  sale  of  the  slaves  for  the 
satisfaction  of  the  debt  secured  by  it.  The  arrangement 
which  he  made,  to  relieve  the  slaves  from  the  lien,  was  bene- 
ficial to  the  estate,  they  being  worth  more  than  the  mortgage 
debt,  and  was  in  efiect  the  same,  as  if  the  mortgagee  had 
caused  the  sale-to  be  made,  and  paid  him  over  the  surplus. 

The  omission  to  register  the  mortgage,  did  not  make  it 
void  as  to  the  creditors  at  large  of  the  mortgagor,  but  only  as 
against  such,  who'  having  no  notice  of  the  mortgage,  have 
obtained  a  judgment  against  the  mortgagor,  and  obtained  a 
lien  on  the  mortgaged  estate,  before  the  mortgagee  by  a  sale, 
had  obtained  the  benefit  of  his  mortgage.  [Ohio  Life  In.  & 
Tr.  Co.  V.  Led  yard,  8  Ala.  866.]  Such  appears  to  be  the 
case  here.  None  of  these  creditors  of  the  mortgagor,  appear 
to  have  acquired  a  lien  on  the  mortgaged  estate,  previous  to 
the  mortgagee  having  obtained  satisfaction  of  his  mortgage  ; 
and  as  the  administrator  had  not  the  power  to  prevent  the 
sale  of  the  slaves  included  in  the  mortgage,  he  is  entitled  to 
a  credit  for  the  amount  due  upon  the  mortgage  paid  by  him, 
to  the  mortgagee ;  the  effect  of  which,  as  already  shown, 
was  precisely  the  same  as  if  he  had  suffered  the  slaves  to  be 
sold  by  the  mortgagee. 

The  remaining  question,  growing  out  of  the  sale  of  the 
crop  of  cotton,  appears  to  have  been  misapprehended  by  both 
parties,  judging  from  the  exception  taken,  and"  the  ruling  of 
the  court.  By  referring  to  the  account  rendered  by  the  com- 
mission merchants  in  Mobile,  it  appears  that  the  administra- 
tor had  obtained  bagging  and  rope,  and  an  advance  of  money, 
in  anticipation  of  the  crop  of  the  estate,  which,  with  interest 
and  commissions,  amounted  to  $452  42.  That  the  net  pro- 
ceeds of  the  crop,  with  interest  to  the  time  of  stating  the  ac- 
count, amounted  only  to  $394  47,  leaving  a  deficit  of  $67 
96,  which  the  administrator  paid  in  cash.  This  last  item, 
the  administrator  claimed  to  be  allowed  a  credit  for,  having 
;Charged  himself  in  his  account,  as  stated  with  the  court,  with 
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the  whole  amount  of  the  sales  of  the  cotton.  This  is  clearly 
a  mistake.  He  should  have  charged  himself  with  $357  75, 
that  be'ing  the  net  proceeds  of  the  crop,  after  deducting  the 
account  for  bagging  and  rope  used  about  the  crop,  with  in- 
terest from  21st  January,  1845,  and  if  not  so  entered,  it  must 
be  corrected. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


MITCHELL  V.  SANFORD. 


1.  If  the  maker  of  a  note  makes  a  partial  payment  thereon  to  the  payee, 
which  the  latter  agrees  to  indorse  on  the  note,  but  instead  of  doing  so, 

•  brings  suit  and  recovers  judgment  for  the  full  amount  of  the  note,  which  is 
satisfied,  the  maker  cannot  maintain  an  action  for  the  partial  payment,  but 
should  have  availed  himself  of  it  as  a  defence  pro  taato  to  the  suit  of  the 
payee  against  him. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson. 

The  plaintiff  in  error  declared  against  the  defendant  for 
money  had  and  received,  to  which  the  defendant  pleaded 
"non  assumpsit;"  thereupon  the  cause  was  submitted  to  a 
jury,  who  returned  a  verdict  for  the  defendant,  and  judgment 
was  rendered  accordingly.  From  a  bill  of  exceptions  sealed 
at  the  plaintiff's  instance,  it  appears  that  the  plaintiff  was  in- 
debted to  the  defendant  previous  to  the  commencement  of 
this  suit,  between  one  and  two  hundred  dollars  by  promisso- 
ry note,  and  handed  to  the  defendant  seventy-five  dollars, 
which  he  intended  should  be  applied  in  part  payment  there- 
of. The  note  not  being  then  present,  the  defendant  promis- 
ed to  enter  the  sum  handed  him,  as  a  credit  thereon ;  but 
this  he  neglected  to  do.  brought  an  action  on  the  note,  and 
recovered  a  judgment  for  the  full  amount  expressed  upon  its 
face.     This  judgment  was  satisfied  by  the  plaintiff,  and  this 
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suit  then  brought  to  recaver  the  seventy-five  dollars  which 
the  defendant  had  neglected  to  indorse  on  the  note.  The 
court  charged  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  in  this  action. 

E.  W.  Peck,  for  the  plaintiff  in' error,  insisted  that  this 
case  was  unlike  the  cases  in  3  Porter's  Rep.  132,  and  1  Ala. 
Rep>.  N.  S.  103.  In  both  those  cases  there  was  an  actual 
contestation,  here  there  was  none.  In  both  these  cases,  the 
payment  was  perfect,  here  the  money  was  handed  to  the 
defendant  (the  note  being  absent,)  which  the  plaintiff 
here  intended  should  be  applied  as  a  payment,  and  which 
the  defendant  here  promised  to  enter  on  the  note,  but  did 
not  do  so.  Here  was  an  act  to  be  done  before  it  could  ope- 
rate as  an  extinguishment,  &c.,  to  wit,  crediting  it  upon  the 
note.  Until  this  was  done,  it  was  money  in  the  hands  of 
Sanford,  for  the  use  of  Mitchell,  and  as  it  never  was  credited 
upbn  the  note  it  may  well  be  recovered  in  this  action. 

Again,  the  judge  erred  in  his  charge,  it  took  from  the  jury 
the  power  of  deliberation  ;  in  other  words,  the  court  usurped 
the  powers  of  the  jury. 

W.  S.  MuDD,  for  the  defendant  in  error,  contended,  that 
De  Sylva  v.  Henry,  3  Porter's  Rep.  132,  and  Broughton  v. 
Mcintosh,  1  Ala.  Rep.  N.  S.  103,  were  in  principle  similar  to 
the  present  case,  and  are  conclusive  against  the  plaintiff's 
right  to  recover.  The  seventy-five  dollars  he  handed  to  the 
defendant  was,  according  to  the  evidence,  a  payment  on  the 
note,  and  when  sued,  he  should  have  resisted  a  recovery  to 
that  amount. 

COLLIER,  C.  J.— The  case  of  De  Sylva  v.  Henry,  3  Pot. 
Rep.  132,  we  think  is  not  distinguishable  from  the  present. 
There  the'  plaintiff  paid  to  the  defendant  the  sum  of  money, 
which  was  intended  to  be  applied,  as  a  partial  payment  of  a 
note,  which  the  latter  had  against  him,  but  which  was  never 
thus  applied  ;  afterwards,  the  defendant  sued  the  plaintiff  on 
the  note,  and  recovered  a  judgment  for  the  full  amount. 
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The  court  said,  that  as  to  the  sum  paid  on4he  note,  it, was 
clear  that  the  plaintiff  coUld  not  recover  it  back — "  he  should 
have  made  this  a  part  of  the  defence  when  sued  on  the  note." 
In  Broughton  v.  Mcintosh,  1  Ala.  Rep.  103,  it  is  decided, 
that  if  judgment  is  obtained  for  a  debt  of  which  a  part  has 
been  paid,  but  the  payment  is  not  interposed  as  a  defence, 
thfe  part  so  paid  cannot  afterwards  be  recovered  by  suit,  al- 
though the  judgment  is  satisfied ;  that  the  payment  is  the 
extinguishment  of  the  debt  pro  tanto,  and  should  have  been 
used  as  a  defence  to  the  action.  In  both  cases  it  was  said, 
that  a  payment  bears  no  resemblance  tb  a  set  off,  and  that  the 
defendant  cannot  recover,  it  in  a  subsequent  action,  though 
he  fails  to  plead  or  otherwise  avail  himself  of  it  as  a  defence. 
It  does  not  appear  that  it  was  attempted  in  these  cases,  any 
more  than  in  the  present,  to  set  up  the  payments  either  by 
way  of  plea  or  evidence,  and  a  contestation  upon  other  points, 
if  this  were  so,  would  make  no  material  difference  as  to  the 
ruld  of  decision  that  should  be  applied. 

As  soon  as  seventy-five  dollirs  were  handed  by  the  plain- 
tiff to  the  defendant,  to  be  credited  on  the  note,  it  was  a  pay- 
ment j?ro  tanto,  and  the  note  was  thus  far  extinguished.  The 
entry  of  a  credit  Was  not  essential  to  consummate  the  pay- 
ment, but  could  only  have  been  required,  in  order  that  con- 
venient and  accessible  proof  of  the  fact  might  be  furnished. 

The  charge  is  unobjectionable,  if,  conceding  the  truth  of 
all  the  evidence,  and  the  inference  fairly  deducible  from  it, 
the  plaintiff  is  not  entitled  to  recover.  That  he  was  not  en- 
titled to  a  verdict  will  sufficiently  appear  from  what  we  have 
said.     The  judgment  is  consequently  affirmed. 


88 


698 ALABAMA. 

Bradford  v.  Haggerthy. 


BRADFORD  v.  HAGGERTHY. 


1.  Where  a  precedent  liability  has  been  suspended  or  released  by  the  ac- 
ceptance of  a  note  indorsed  by  one,'  liable  on  the  former  demand,  the 
plaintiff  cannot  recover  on  the  primary  liability  without  showing  the  same 

.  proof  as  would  enable  him  to  recover  on  the  indorsement;  auid  therefore 
in  the  absence  of  such  proof,  there  is  no  material  error  in  excluding  proof 
of  the  primary  liability. 

2.  ^uere — Whether  the  propounding  of  a-  question  (improper  in  part)  to  a 
witn^  to  be  examined  op  interrogatories,  is  a  sufficient  reason  to  exclude 

•  ',  the  answer  disclosing  proper  evidence,  unless  it  appear  the  objection  to 
the  question  was  token  and  notified  to  the  opposite  party  before  the  com- 
mission issued.     . 

3L  The  declaration  or  claim  made  by  a  person  as  to  his  place  of  residence, 
is  not  proper  evidence  to  prove  his  residence.  Such  a  declaration  is 
•merely  hearsay,  unless  connected  with  some  act  concurrent  with  it,  and 

"  which  the  declaration  has  the  tendency  to  explain.  , 

4.  When  the  point  to  be  ascertained  was  the  residence  of  an  individual  pre- 
vious to  the  9th  of  July,  his  act  in  giving  a  vote  and  claiming  his  resi- 
dence in  a  particular  place  on  the  nrst  Monday  of  August  afterwards,  is 
not  admissible  evidence.  . 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery. 

AssuMPBiT  by  Bradford  against  Haggerthy  as  the  indorser 
of  a*  note  made  by  one  Pou.  The  declaration  alledges  that 
suit  was  brought  on  the  note  by  Bradford  against  Pou  to  the 
county  court  of  Tallapoosa  county,  that  being  the  first  court 
to  which  the  suit  could  be  brought  after  the  note  fell  due, 
and  Pou  being  there  a  resident. 

At  the  trial,  the  plaintiff  proved  that  he  commenced  suit 
against  Pou  in  the  county  court  of  Tallapoosa  county,  on  the 
9th  July,  1839 ;  this  suit  was  dismissed  in  consequence  of 
the  sheriff's  return  of  not  found,  and  a  new  suit  instituted  in 
Macon  county,  the  3d  October,  1839.  To  this  suit  Pou 
pleaded  a  set  off  against  Harbin  or  Harris,  who  was  the  payee 
of  the  note.  The  cause  was  continued  and  notice  given  to 
the  defendant  in  this  action  of  the  defence  interposed.  The 
defence  prevailed  to  the  extent  of  the  set  off,  and  the  plain- 
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tiff  obtained  judgment  for  the  remainder  only.     The  execu- 
tion on  this  judgment  was  returned  no  property. 

There  was  proof  that  the  court  to  which  Pou  was  sued  in 
Macon  county,  was  not  the  first  court  there  after  the  niatu- 
rity  of  the  note. 

The  plaintiff  put  in  evidence  tending  to  show  that  Pou  re- 
sided; in  Tallapoosa  at  the  maturity  of  the  note,  and  when 
the  suit  was  there  commenced.  The  defendant  put  in  evi- 
dence tending  to  show  that  Pou  then  resided  in  Macon  coun- 
ty, and  amongst  it  offered  to  prove  "that  Pou  in-  the  year 
1839,  at  the  general  election,  cast  his  vote  in  Macon  county, 
then  claiming  his  residence  in  that  county."  This  was  ob- 
jected to  by  the  plaintiff,  but  was  allowed  by  the  court.  It 
was  shown  to  the  court  in  this  connection,  that  Pou,  at  the 
time  of  trial,  was  living  in  Mississippi. 

The  defendant  offered  in  evidence  these  interrogatories, 
asked  of  a  witness,  with  the  answers  : 

Do  you,  or  did  you  know  the  county  of  the  residence  of 
R.  L.  Pou  in  the  year  1839,  and  the  whole  of  said  year,  and 
particularly  in  the  months  of  Ju|y,  August  and  September ; 
and  where  did  he  reside  during  those  periods ;  in  what  coun- 
ty  and  State  ?  >  .  = 

Answer.  Pou's  residence  was  in  Macon  county,  during 
the  whole  of  the  year  1839. 

Where  did  Pou  reside  when  you  first  became  acquainted 
with  him — ^in  what  county ;  and  if  he  changed  his  restdence 
any  time  before  the  year  1840,  to  what  county  did  he  re- 
move ;  and  when  did  he  change  his  residence  ? 

Answer.  He  resided  in  Macon  county,  and  did  not  change 
his  residence  before  1840. 

These  questions  were  objected  to  by  filing  exceptions  that 
they  were  leading  and  irrelevant ;  but  this  was  not  brought 
to  the  notice  of  the  court.  At  the  trial,  the  answers  were 
objected  to,  because  the  interrogatories  seek  to  obtain  a  legal 
conclusion,  instead  of  stating  facts  from-  which  a  residence 
might  be  inferred.     The  court  overruled  the  objection. 

The  defendant  then  offered  to  read  the  following  interro- 
gatories and  answer,  to  wit : 

Where  did  Pou  claim  his  home  and  residence  during  the 
fall  and  summer  of  1839?     Where  was  his   washing  done 
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during  the  months  of'  July,  August  and  September,  1839, 
and  where  did  he  claim  his  home  the  three  named  months  ? 

Answer.  He  resided  in  Macon  coimty,  on  his  plantation, 
which  is  on  the  adjoining  lot  to  ours,  and  he  claimed  that  as 
his  residence  during  the  fall  and  summer  of  1839 ;  his  wash- 
ing was  done  at  my  house  in  Macon  county,  during  the 
months  of  July  and  August,  and  until  the  6th  of  September, 
at  which  time  he  was  married,  and  until  then  claimed  that 
coimty  as  his  home  or  residence. 

In  what  county  and  State  did  Pou  claim  his  home  and  re- 
sidence during  the  years  1838  and  1839? 

Answer.  He  claimed  the  State  of  Alabama,  and  Macon 
county,  his  home  and  residence  during  the  years  1838  and 
1839. 

These  were  objected  to  by  the  plaintiff,  but  also  admitted. 

The  plaintiff  offered  evidence  to  show  the  consideration 
for  the  indorsement  of  the  note  was  a  liability  of  the  defend- 
ant and  a  third  person  on  a  bill  of  exchange,  which  had  been 
reduced  to  judgment  against  said  third  person.  This  was 
excluded  by  the  court,  as  n^t  within  the  issues. 

The  court  charged  the  jury,  that  the  declarations  of  Pou 
on  the  day  of  the  general  election,  accompanying  and  taken 
with  his  vote  on  that  day,  was  admissible,  as  tending  to  sup- 
port the  issues  on  the  part  of  the  defence. 

The  plaintiff  excepted  to  this  charge,  as  well' as  the  seve- 
ral rulings  of  the  court  on  the  admission  of  evidence  ;  and 
these  are  now  assigned  as  error. 

Belser,  Morris  and  Martin,  for  the  plaintiff  in  error. 
Seth  p.  Storrs  and  Elmore,  contra. 

GOLDTHWAITE,  J.— 1.  It  was  entirely  immaterial  to 
the  consideration  of  this  case,  that  the  defendant  had  been 
previously  liable  to  the  plaintiff  in  another  contract,  as  that 
liability  was  suspended,  if  not  discharged,  by  the  acceptance 
of  the  indorsed  note.  The  rule  in  such  cases  is,  that  even 
when  the  creditor  is  allowed  to  consider  the  |f*evious  contract 
as  an  existing  debt,  and  declares  upon  it,  he  is  notwithstand- 
ing obliged  to  sustain  his  action  by  proof  precisely  the  same 
as  would  be  requisite  if  the-  suit  was  on  the  indorsfeiWent. 
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[Bates  V.  Ryland,  6  Ala.  Rep.  668.]  There  was  no  material 
error  therefore,  in  excluding  the  evidence  offered  in  this 
connection,  as  it  was  entirely  unimportant  without  the  other 
proof,  and  unnecessary  with  it.  ,  ,      -;    1 

2.  With  reference  to  the  form  of  the  interrogatories,  it 
may  we  think  be  condeded,  that  as  the  point  in  issue  was  the 
resider^ce  of  Pou  at  the  maturity  of  the  note,  (the  1st  July, 
1839,)  or  at  the  time  when  the  writ  to  Tallapoosa  county 
was  issued,  (the  9th  July,  1839,)  it  was  irregular  to  inquire 
where  his  residence  was  in  the  fail  of  that  year  ;  but  is  this 
irregularity  in  the  mode  of  asking  a  question  a  sufficient  rea- 
son to  exclude  the  answer  when  the  commission  has  been  ex- 
ecuted, and  the  answer  contains  evidence  which  is  unexcep- 
tionable ?  We  incline  to  the  opinion  that  if  any  objections 
can  prevail  on  grounds  like  these,  it  should  appear  they  were 
taken  and  notified  to  the  opposite  party  before  the  commis- 
sion issued.  It  is  unnecqssary  hoWever  to  decide  this  point 
in  the  case,  as  there  is  another  ground  on  which  it  must  be 
reversed.  -i 

Declarations  or  admissions  of  living  individuals  not  parties 
to  the  suit,  or  having  such  an  interest  in  it  as  to  render  their 
admissions  evidence,  are  never  admitted,  that  we  are  aware 
of,  except  in  explanation  of  acts  transacting  at  the  time  of 
the  declaration.  [Greenl.  Ev.  §  123,  124.]  It  will  be  seen 
several  of  the  interrogatories  inquire  into  the  fact  of  Pou's 
claiming  a  residence  as  entirely  distinct  from  any  other  fact, 
and  the  answers,  instead  of  giving  his  declarations  explana- 
tory of  his  acts,  or  showing  they  were  made  concurrent  with 
the  transactions  or  acts  of  which  it  is  very  possible  they 
would  be  perfectly  explanatory,  proceed  to  state  his  declara- 
tions as  a  distinct  matter  of  proof.  This  we  think  is  clearly 
inadmissible,  on  the  gjound  that  it  is  merely  hearsay,  and 
would  let  in  the  declarations  of  persons  \^ho,  if  themselves 
examined  as  witnesses,  might  give  a  different  account  of  the 
matter  to  be  ascertained.     [7  Cranch,  290 ;  3  Term,  708.] 

4.  The  objection  to  proof  of  the  fact  that  Pou  voted  at 
the  August  election  in  1839,  in  Macon  county,  as  well  as 
his  declarations  at  the  time,  were  inadmissible,  partly  as 
against  the  same  principle,  but  more  particularly  because  the 
fact  spoken  of,,  as  well  as  the  declaration  explaining  or  giving 
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point  to  it,  occurred  after  this  controversy  arose.  We  have 
before  said  the  matter  in  issue  was  the  residence  of  Pou 
when  the  note  came  to  maturity,  or  when  the  first  writ  is- 
sued. Both  these  matters  occurred  previous  to  August, 
1839,  when  the  act  of  voting  took  place.  It  is  clear  there- 
fore, that  neither  the  act  nor  the  declaration  accompanying 
it  can  be  said  to  have  taken  place  ante  litem  motam,  and  for 
this  reason  should  have  been  excluded.  [Greenl.  Ev.  §  131, 
132.] 

Another  question  has  been  suggested  at  bar,  which  does 
not  however  arise  in  the  bill  of'  exceptions.  It  is,  whether 
the  residence  in  point  of  fact  in  the  particular  county  where 
suit  is  brought,  is  essential,  if  the  information  of  the  plaintiff 
was  such  as  to  induce  the  impression  that  the  residence  was 
where  the  siiit  was  commenced.  This  is  certainly  a  matter 
which  might  well  be  considered  if  presented  for  decision  ; 
but  that  not  being  the  case  here,  we  decline  to  examine  it. 

Judgment  reversed  and  cause  remanded. 


TALIAFERRO,  Adm'r,  v.  BROWN,  use,  &c. 

1.  G.  having  purchased  from  his  partner  a  stock  of  goods,  entered  into  a 
bond  with  surety,  with  covenants  to  the  following  effect:  "Now  there- 
fore, be  it  known,  that  we,  James  Gillan,  Neil  Blue,  Richard  A.  Colclough, 
W.  A.  Armstrong,  John  Martin,  and  Thornton  Taliaferro,  do  hereby,  for 
and  in  consideration  of  the  sum  of  one  dollar,  to  us  in  hand  paid,  by  the 
said  Shepherd  Brown,  the  receipt  of  which  is  hereby  acknowledged,  as 
well  as  for  the  consideration  aforesaid,  covenant  and  agree  to  bind  our- 
selves, our  heirs,  executors,  &c.  jointly  and  severally,  unto  the  said  Shep- 
herd Brown,  his  heirs,  &-c.,  to  save  him  harmless  from  the  payment  of  all 
debts,  or  liabilities  due  from  said  concern,  as  well  as  all  loss,  liability  or 
damage,  that  he  has,  or  may  incur,  as  a  partner  of  the  said  Gillan.  We 
jointly  and  severally  guaranty,  that  the  said  James  Gillan,  shall  fnlly  sat- 
isfy and  discharge  all  debts,  dues,  or  demands,  arising  from  said  establish- 
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menL"  Held,  that  tliis  was  a  bond  of  indemnity  against  loss,  or  damage, 
and  was  not  a  covenant  to  B.  against  liability  to  suit. 
2.  When  a  cause  is  transferred  from  the  orphans'  to  the  chancery  court,  the 
latter  will  take  it  in  the  plight  and  condition  it  is  then  in,  and  proceed 
with  it  like  other  chancery  causes,  applying  the  law  regulating  such  es- 
tates in  the  orphans'  court. 

Error  to  the  Chancery  Court  of  Montgomery. 

This  cause  was  transferred  to  the  chancery  court,  from 
the  orphans'  court  of  Montgomery,  on  the  10th  March,  1842; 
the  estate  was  declared  insolvent,  and  an  order  made  to  file 
claims  by  the  first  Monday  in  June,  1843.  The  claim  of 
the  defendant  in  error  was  filed.  On  the  3d  October,  1843,  it 
appears  from  the  record,  there  was  a  cause  on  the  docket  of 
the  orphans'  court  of  the  defendant  against  the  plaintiff  in 
error,  and  continued  from  time  to  time  until  the  transfer  to 
the  chancery  court,  previous  to  which  time  the  deposition  of 
James  Gillan  had  been  taken,  by  order  of  the  orphans' court, 
and  returned. 

The  claim  of  the  defendant  in  error  is  founded  on  a  bond, 
as  follows : 

The  State  of  Alabamg,,  Montgomery  county. 
Whereas,  a  co-partnership  has  heretofore  existed  between 
Shepherd  Brown,  of  Wythe  -county,  T'irginia,  and  James  Gil- 
lan, of  the  town  of  Montgomery,  Alabama,  as  merchant  tai- 
lors and  clothiers,  which  has  this  day  been  dissolved.  The 
said  business  having  been  conducted  in  the  name  "of  James 
Gillan,  and  the  said  Gillan  having  purchased  of  the  said 
Brown  his  entire  interest  in  said  business,  consisting  of  all  the 
stock  on  hand,  debts  and  every  thing  else  belonging  to  said 
business,  and  received  the  same,  hath  for  and  in  considera- 
tion therefor,  covenanted  and  agreed  to  secure  and  indemni- 
fy and  save  harmless  the  said  Shepherd  Brown  from  the  pay- 
ment of  all  debts,  due  from  said  concern,  as  well  as  all  loss, 
liability  and  damage  whatsoever.  Now  therefore,  be  it  known, 
that  we  James  Gillan,  Neil  Blue,  Richard  Colclough,  W.  A. 
Armstrong,  John  Martin,  and  Thornton  Taliaferro,  do  here- 
by for  and  in  consideration  of  one  dollar  to  us  in  hand  paid 
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by  the  said  Shepl^erd  Brown,  the  receipt  of  which  is  hereby 
acknowledged,  as  well  as  for  the  consideration  aforesaid, 
covenant  and  agree  to  bind  ourselves,  our  heirs,  executors, 
&c.  jointly,  and  severally,  unto  the  said  Shepherd  Brown, 
his  heirs,  &c.  to  save  him  harmless,  from  the  payment  of  all 
debts,  or  liabilities  due  from  said  concern,  as  well  as  all  loss, 
liability  or  damage,  that  he  has,  or  may  incur,  as  a  partner  of 
the  said  Gillan.  We  jointly  and  severally  guaranty,  that  the 
said  James  Gillan,  shall  fully  satisfy  and  discharge  all  debts, 
dues,  or  demands,  arising  from  said  establishment. 

In  testimony  whereof  the  parties  have  hereunto  set  their 
hands,  and  affixed  their  seals,  this  28th  October,  1837. 

James  Gillan,  (seal.) 
Neil  Blue,  (seal.) 

R.  A.  CoLCLouGH,  (seal. ) 
W.  A.  Armstrong,  (seal.) 
Jno.  Austin,  (seal.) 

T.  Taliaferro,      (seal.) 
There  was  also  filed  a  list  of  liabilities  still  due  from  the 
firm,"   and   claimed  under  the  bond,   amounting  to   about 
$30,000.  • 

The  chancellor  considered,  that  the  bond  was  not  only  to 
indemnify  and  save  Brown  harmless  from  the  payment  of 
the  partnership  debts,  but  also  contained  an  express  covenant 
that  Gillan  would  fully  satisfy  and  discharge  all  the  debts  of 
the  firm,  and  that  this  covenant  weis  broken  upon  the  failure 
of  Gillan  to  pay  any  portion  of  the  former  debts,  and  decreed 
that  the  claim  be  sustained  for  the' amount  of  the  partnership 
debts  unpaid,  and  a  reference  to  the  register,  &,c.  &c. 

The  defendants  prosecute  a  writ  of  error  from  this  decree, 
and  assign  many  errors,  which  are  sufficiently  noticed  in  the 
opinion  of  the  court. . 

J.  P.  Saffold.  with  whom  was  T.  Williams,  for  plaintiff, 
in  error.  The  chancellor  erred  in  the  construction  he  put 
upon  the  bond.  The  introductory  clause  of  the  agreement, 
the  context,  and  the  object  to  be  effected,  show  the  true 
meaning  of  the  parties,  and  that  it  was  intended  as  a  mere 
bond  of  indemnity.  Upon  the  construction  put  upon  it,  it 
was  broken  the  moment  it  was  made,  a  construction  so  high- 
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ly  unreasonable,  especially  as  it  regards  the  sureties,  that  it 
should  not  be  made  without  the  clearest  evidence  that  such 
was  the  intention  of  the  parties.  Without  a  suit  or  judg- 
ment against  Brown,  he  cannot  recover  damages.  [3  Bibb, 
196  J  3  B.  Monroe,  307;  6  Ala.  R.  615  j  14  Johns.  177;  1 
Saunders,  117,  n.  1 ;  1  B.  <^  P.  688 ;  1  Hill  N.  Y.  5,  6 ;  4 
N.  H.  497;  7  Johns.  358;  4  Mass.  627;  8  Johns.  198;  Kir- 
by,  396;  7  Wend.  503  ;  16  Pick.  147.] 

The  circumstances  under  which  the  agreement  was  made, 
the  subject  matter  of  the  contract,  the  situation  of  the  par- 
ties, the  motives  that  led  to  it,  and  the  object  to  be  attained, 
may  all  be  looked  to,  to  get  at  the  intention  of  the  parties. 
[2  Ala.  434  ;  5  Id.  613  ;  Piatt  on  Gov.  136.] 

Extraneous  evidence  is  admissible  to  aid  the  construction 
of  a  written  instrument,  so  far  as  to  ascertain  the  circumstan- 
ces under  which  it  was  made,  and  the  subject  matter  which 
is  done  by  the  testimony  of  Gillan.  [2  Ala.  445  ;  10  Mass. 
379,  459;  2  N.  H.  75;  Fell  on  Guaranty,  116.] 

The  extent  of  the  condition  of  a  bond  of  indemnity  may 
be  restrained  by  the  recitals,  and  this  especially  in  the  case  of 
a  surety.  [4  Taunt.  593 ;  Hurlston  on  Bonds,  32,  33,  109, 
112.]  And  the  letter  of  the  condition  departed  from  to  car- 
ry the  intent  into  effect.  [3  Cranch,  229.]  The  condition 
of  a  bond  is  for  the  benefit  of  the  obligor,  and  is  to  be  con- 
strued most  strongly  in  his  favor.  [Hurlston  on  [Bonds,  32.] 
And  words  of  doubtful  import  ought  not  to  receive  such  a 
construction  as  to  make  the  party  using  them  liable  for  the 
debt  of  another.     [Story  on  Con.  353.] 

The  concluding  words  of  the  covenant  furnishes^a  key  to 
all  its  difficulties,  by  that  it  appears  a  mere  guaranty  was 
intended.  [4  Pick.  385  ;  8  Id.  428;  14  Id.  353 ;  18  Id  534; 
24  Id.  250.] 

The  undertaking  of  the  sureties  was  for  the  performance 
of  a  contract  previously  entered  into,  as  shown  by  the  reci- 
tals in  the  bond,  it  was  therefore  void  for  want  of  considera- 
tion. The  sum  of  one  dollar  recited  in  the  bond,  is  merely 
nominal,  and  was  never  received.  The  original  considera- 
tion between  the  parties  to  the  first  contract,  will  not  sup- 
port the  subsequent  engagement  of  the  sureties.  [6  Ala.  R. 
89 
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615.]  This  case  is  unlike  McKenzie  v.  Jackson,  4  Ala.  R. 
230,  there,  there  was  a  consideration  in  the  receipt  of  the 
goods.     **  " 

Elmore  and  Belser,  contra.  The  covenant  is,  that  Brown 
shall  be  saved  harmless  from  "liability,"  and  that  the  parties 
will  pay  the  partnership  debts.  The  express  object  is  some- 
thing more  than  to  indemnify  him  from  paying  the  debts. 
The  intention  is,  that  he  shall  in  no  event  be  obliged  to  pay 
or  shall  incur  k  liability  to  pay ;  but  that  he  shall  be  dis- 
charged and  acquitted  from  the  debts  and  all  liability  there- 
from. The  parties  covenant  to  pay,  and  thereby  to  save  him 
from  the  liability  to  pay,  and  a  right  of  action  accrued  to 
Brown  the  moment  the  liability  occurred,  and  to  the  same 
extent.  If  the  debts  were  not  due,  and  they  were  not  paid 
at  maturity,  the  breach  then  occurred.  If  already  due,  a 
reasonable  time  is  given  for  their  payment  before  a  breach 
can  be  insisted  on.  [8  Wend.  452  ;  8  Co  wen,  639  ;  4  Rawle, 
97;  2  Vermont  532;  4  Id.  209;  1  Chip.  164;  2  Bay.  145; 
1  Freeman,  Ch.  541 ;  1  Saunders,  note  117;  3  B.  Monroe, 
307 ;  7  Ala.  799 ;  1  B.  &  P.  638  ;  7  Term,  97,  margin  ;  Hurl- 
ston  on  Bonds,  95;  Shep.  Touch.  885.] 

Many  other  points  were  argued,  and  authorities  cited  by 
the  counsel  on  both  sides,  but  the  view  taken  by  the  court 
renders  it  unnecessary  to  cite  them.  •  i 

ORMOND,  J. — ^The  principal  question  presented  upon  the 
record,  and  which  indeed  comprises  the  entire  merits  of  the 
ca?e,  is,  what  is  the  true  construction  of  the  bond — is  it  a 
covenant  to  pay  the  debts  of  the  firm,  or  was  it  intended  to 
indemnify,  arid  save  harmless  the  retiring  partner  against 
the  creditors  of  the  firm. 

The  bond  itself,  which  ought  to  be  the  surest  index  to  the 
meaning  of  the  parties,  affords  but  little  aid.  It  commences 
by  a  recital,  that  the  object  is  to  "  secure,  indemnify,  and 
save  harmless  the  said  Shepherd  Brown,  from  the  payment 
of  all  debts  due  from  said  concern,  as  well  as  all  loss,  liability 
aiid  damage  whatsoever."  Then  comes  a  covenant  to  save 
him  harmless  from  the  payment  of  all  debts,  liabilities,  &.c. 
as  a  partner  of  the  concern,  and  closes  with  a  guaranty,  that 
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James  Gillan,  the  continuing  partner  shall  fully  satisfy  and 
discharge  all  debts,  &.C.  ^.  ...^pus 

If  a  controlling  effect  is  given  to  some  of  these  covenants, 
it  is  a  mere  bond  of  indemnity  against  loss,  and  the  covenan- 
tee is  not  prejudiced,  until  he  is  injured,  or  at  least  exposed 
to  injury  by  a  suit  being  brought  against  him  for  the  debts 
of  the  firm.  If  on  the  other  hand,  we  select  the  covenant 
to  pay  the  debts  of  the  firm,  it  was  broken  by  the  omission 
to  pay  the  debts  as  they  become  due. 

The  duty,  as  well  as  the  purpose  of  the  court,  is,  if  possi- 
ble to  find  out  the  intention  of  the  parties,  and  if  that  is  law- 
ful, to  give  effect  to  it,  and  when,  as  here,  the  language  em- 
ployed is  so  ambiguous  and  contradictory,  as  to  leave  it 
doubtful  what  the  parties  did  intend,  we  must  call  to  our 
aid  the  surrounding  circumstances,  the  object  the  parties  had 
in  view,  and  the  state  and  condition  of  the  parties,  as  well  as 
the  subject  upon  which  the  contract  was  to  operate. .  We  are, 
if  possible,  to  give  efiectto  the  entire  instrument,  and  if  that 
cannot  be  done,  from  the  repugnancy  of  its  several  stipulations, 
we  must  put  such  a  construction  as  appears  to  comport  best 
with  the  motives  the  parties  had  in  view  in  entering  into  it. 
See  this  subject  considered  at  large  in  Watts  v.  Shepherd,  2 
Ala.  434. 

The  avowed  object  of  the  4eed,  was  the  indemnity  of  the 
retiring  partner,  Brown,  against  loss,  from  the  debts  due  by 
the  concern,  and  whether  this  bond  was  intended  as  an  in- 
demnity against  the  payment  of  these  debts,  or  against  lia- 
bility to  suit  on  that  account,  comports  equally  well  with 
the  object  in  view.  The  covenants  of  the  deed  will  suit 
either  view  of  the  case,  but  in  our  opinion,  the  circumstances 
attending  the  transaction,  enable  us  to  declare  that  the  pur- 
pose was  that  of  indemnity  merely. 

In  the  first  place,  it  is  extremely  improbable  that  Gillan, 
the  remaining  partner  would  enter  into  a  covenant  which 
would  expose  him  to  suit  from  Brown,  if  the  debts  were  not 
paid  at  maturity,  and  also  leaVe  him  exposed  to  a  suit  from  the 
creditors  of  the  firm.  This  presumption  is  greatly  increased  as 
it  respects  the  sureties  of  Gillan  to  the  bond,  who  would  upon 
that  assumption,  not  only  be  the  indemnitors  of  Gillan  to 
Brown,  but  in  effect  his  surety  for  all  the  debts  of  the  firm. 
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.  This  view  is  greatly  strengthened  by  the  fact,  that  a  large 
amount  of  the  debts  was  due  at  the  time,  and  upon  the  sup- 
position that  it  is  a  covenant  against  liability  to  suit,  they  be- 
came liable  to  a  suit  as  soon  as  the  bond  was  made,  or  at  least 
in  a  reasonable  time  after. 

In  Lewis  v.  Crocket,  3  Bibb,  196,  this  is  considered  as  a 
controlling  fact  in  doubtful  cases.  The  court  say,  the  dis- 
tinction seems  to  be  between  a  covenant  or  condition  to  in- 
demnify against  a  debt,  or  duty  already  incurred,  and  a  cove- 
nant or  condition,  to  indemnify  against  a  debt  or  duty  which 
may  accrue  in  future.  In  the  former  case,  the  covenant,  or 
condition,  is  not  broken  without  suit,  in  the  latter  a  mere  li- 
ability to  suit  is  a  breach  of  the  condition,  or  covenant.  This 
principle  is  again  recognized,  in  the  case  of  Robertson  v.  Mor- 
gan, 3  B.  Monroe,  307.  Some  of  the  debts  were  not  due  at  the 
time  the  covenant  was  made,  but  it  is  impossible  to  hold, 
that  the  same  words  should  have  different  meanings,  as  ap- 
plied to  different  parts  of  the  same  instrument.  The  ques- 
tion here  is,  as  to  the  intention,  and  if  that  is  ascertained,  it 
must  control  the  entire  instrument. 

The  concluding  part  of  the  condition,  is,  to  say  the  least, 
of  very  doubtful  import.  The  sureties,  ^'guaranty,  that  the 
said  James  Gillan  shall  fully  satisfy  and  discharge  all  debts," 
&:,c.  We  cannot  suppose  that  the  parties  used  this  term  in 
its  ordinary  acceptation,  as  a  commercial  guaranty,  as  this 
would  be  directly  at  war  with  other  portions  of  the  bond, 
equally  entitled  to  be  considered  as  just  exponents  of  its  true 
meaning.  It  was  doubtless  used  in  its  popular  sense,  of  in- 
demnifying or  saving  harmless.  It  is  in  fact  a  warranty 
merely  against  loss  or  damage. 

These  remarks  would  have  no  place,  if  the  language  of  the 
bond  was  clear,  and  explicit,  but  in  exploring  this  doubtful 
instrument,  to  ascertain  by  the  dubious  light  it  affords,  the 
intention  of  the  parties,  we  are  constrained  to  consider  the 
probable  inducements  to  entering  into  it,  and  the  consequences 
of  the  construction  contended  for.  A  consideration  of  these, 
has  led  us  to  the  conclusion,  that  it  was  intended  by  the  par- 
ties as  an  indemnity  merely  against  loss,  or  damage,  and  not 
a  covenant  against  liability  to  suit.  It  follows  that  Brown 
cannot  recover  upon  it,  until  he  shows  that  he  is  damaged, 
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either  by  being  compelled  to  pay  the  debts,  or  possibly  by 
suit  being  brought  against  him  for  their  recovery.  For  illus- 
trations of  these  principles,  see  Lord  Arlington  v.  Murrel,  % 
Saunders,  412 ;  Pearsall  v.  Summersett,  4  Taunton,  493  ; 
Douglass  V.  Clark,  14  Johns.  177  ;  Boynton  v.  Dalrymple,  16 
Pickering,  147;  Prescott  v.  Truman,  4  Mass.  627,  and  Hurl- 
ston  on  Bonds,  112,  where  the  English  authorities  are  col- 
lated. 

The  cases  cited  on  the  other  side,  do  not  militate  against 
these  views.  In  the  cases  upon  bonds  given  by  a  deputy  to 
his  principal,  for  indemnity  against  a  breach  of  duty,  the 
plain  intention  is  to  save  the  principal  harmless  from  suit. 
Besides,  in  such  cases,  the  covenants  are  always  prospective, 
and  look  to  the  future  for  their  operation,  and  thus  fall  di- 
rectly within  the  rules  here  laid  down ;  such  was  the  case 
cited  in  3  B.  Monroe,  307.  Nor  indeed  is  there  any  differ- 
ence of  opinion  on  this  subject.  All  agree  that  the  intention, 
when  it  can  be  ascertained,  will  control  the  language.  Thus 
in  the  matter  of  Negus,  7  Wend.  499,  cited  on  the  other  side, 
the  court  say,  "If  a  bond  in  which  the  obligor  covenants  af- 
firmatively to  pay  certain  sums,  concludes  with  a  covenant 
to  indemnify  and  save  harmless  the  obligee,  it  does  not  there- 
fore become  a  mere  bond  of  indemnity,  unless  such  appears 
from  the  whole  instrument  to  have  been  its  only  object." 
Similar  principles  are  avowed  in  Chase  v.  Hinman,  8  Wend. 
452. 

The  case  of  Laroque  &.  Hatch  v.  Russell,  7  Ala,  798,  has 
no  application  here.  The  court  in  that  case  merely  gave 
effect  to  the  contract  of  the  parties.  The  principal,  by  giv- 
ing his  own  note  to  the  surety,  payable  at  a  particular  time, 
was  understood  as  stipulating,  that  the  surety  might  then 
sue  upon  it,  whether  he  had  sustained  actual  damage  or  not. 

This  conclusion  disposes  of  most  of  the  questions  raised 
by  the  assignment  of  errors ;  as  however  the  case  must  go 
back,  it  is  proper  to  remai*k,  that  in  our  opinion,  it  was  not 
the  intention  of  the  legislature,  in  authorizing  the  transfer  of 
cases  like  this  to  the  chancery  court,  when  the  -judge  of  the 
orphans'  court  was  incompetent  to  sit,  that  the  chancellor 
was  pro  hac  vice,  to  sit  merely  as  a  judge  of  the  orphans' 
court.     In  the  case  of  insolvent  estates,  such  as  this,  in  which 
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by  the  act  of  1843,  issues  are  to  be  tried  by  a  jury,  it  is  man- 
ifestly impracticable.  And  if  the  chancellor  should  direct 
the  issues  to  be  tried  at  the  bar  of  the  circuit  court,  sitting 
as  the  court  of  chancery  does  but  once  a  year,  several  years 
would  elapse  before  an  estate  could  be  settled.  Such  a  re- 
sult as  this  could  not  have  been  contemplated  by  the  legisla- 
ture, as  the  consequence  of  the  transfer.  We  therefore  con- 
clude, that  in  all  cases  transferred  from  the  orphans'  court  to 
chancery,  the  chancellor  will  take  them  in  the  plight  and 
condition  they  are  in  at  the  time  of  the  transfer,  and  proceed 
with  them  as  in  chancery  cases,  applying  the  law  regulating 
such  estates  in  the  orphans'  court,  changing  only  the  mode  of 
procedure,  in  the  same  manner  as  if  the  cause  had  originated 
in  his  court. 

Let  the  decree  be  reversed,  and  the  cause  remanded  for 
farther  proceedings  in  conformity  herewith-  The  defendant 
in  error  will  pay  the  costs  of  this  court. 

On  motion  of  the  defendant  in  error,  the  cause  was  re-ar- 
rgued. 

Hatne  and  N.  Harris,  for  defendant  in  error. 
T.  Williams  and  J.  Sappold,  contra. 

ORMOND,  J. — This  case  having  been  again  argued,  and 
having  given  to  it  a  deliberate  re-consideration,  we  are  con- 
strained to  abide  by  the  judgment  heretofore  pronounced. 

The  only  question  is,  what  was  the  intention  of  the  par- 
ties ?  The  covenant  is  ambiguous,  inasmuch  as  it  is  by  its 
terms  a  covenant  of  indemnity  merely  against  loss,  and  also 
a  covenant  against  liability  to  suit.  This  is  admitted  by  the 
counsel  for  the  plaintiff  in  error,  but  it  is  insisted  that  the 
rule  in  such  cases,  is  to  give  effect  to  the  covenant  against  lia- 
bility, as  it  is  not  inconsistent  with,  but  includes  the  other 
covenant  against  loss.  The  authorities  principally  relied  on, 
in  support  of  this  position,  are  Chase  v.  Hinman,  8  Wend. 
462 ;  Webb  v.  Pond  and  Lansing,  19  Id.  423 ;  Ex  parte 
Negus,  7  Id.  499 ;  and  Port  v.  Jackson,  7  Johns.  479. 

We  do  not  understand  the  court  to  hold  in  these  cases,  es- 
pecially in  Ex  parte  Negus,  and  Chase  v.  Hinman,  that  when 
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these  covenants  are  found  together,  they  are  conclusive  of 
the  intent,  but  that  in  such  a  case,  the  covenant  is  broken  as 
soon  as  the  covenantee  is  exposed  to  a  suit,  unless  it  can  be 
gathered  from  the  entire  instrument,  considered  in  connection 
with  the  character  and  purpose  of  the  parties,  that  the  object 
was  indemnity  merely,  and  in  all  of  them,  an  elaborate  ex- 
amination is  made  of  the  surrounding  circumstances,  as  evi- 
dence that  the  parties  did  not  intend  an  indemnity  merely, 
but  a  covenant  against  liability  to  suit. 

Assuming  this  to  be  a  sound  exposition  of  the  law,  what 
are  the  prominent  facts  attending  this  transaction  ?  They 
are,  that  Brown  was  selling  his  interest  in  a  partnership  to 
Gillan,  his  co-partner,  the  latter  receiving  all  the  effects  of 
the  firm,  and  becoming  bound  for  the  payment  of  the  debts, 
a  large  amount  of  which  were  then  due.  If  this  covenant 
was  between  these  parties,  wejthink  it  would  be  entirely  rear 
sonable  to  infer,  that  Gillan  undertook  to  pay  the  debts,  as 
he  could  not  otherwise  secure  Brown  against  •'  liability " 
from  those  debts,  and  it  would  seem  altogether  proper,  that 
the  remaining  partner,  receiving  the  effects  of  the  firm, 
should  pay  the  debts  himself  But  this  reasoning,  cogent  as 
it  is,  when  applied  to  these  parties,  loses  much,  if  not  all  its 
force,  when  applied  to  those  persons  who  signed  the  instru- 
ment as  the  sureties  of  Gillan.  He,  as  one  of  the  partners, 
was  already  responsible  to  the  creditors  of  the  firm,  but  these 
sureties  were  not  in  that  condition.  To  hold  them  respon- 
sible,, if  the  retiring  partner  was  subjected  to  liability  to 
suit,  would  be  an  undertaking  on  their  part,  (at  least  to  the 
extent  of  the  debts  then  due,)  to  pay  the  debts  presently. 
A  construction  such  as  this,  ought  not  to  be  put  upon  their 
undertaking,  unless  their  covenant,  in  clear  and  explicit 
terms,  admits  it.  Even  where  a  surety  did  use  these  clear 
and  explicit  terms,  it  has  been  held  that  the  circumstances 
would  control  the  language,  and  convert  it  into  a  bond  of  in- 
demnity. 

Such  was  the  case  in  Douglass  v.  Clarke,  14  Johns.  177. 
There,  one  Rice  had  given  his  bond  to  the  collector,  for  the 
payment  of  the  duties  on  stills,  with  Douglass  as  his  surety; 
and  Clarke  gave  to  Douglass  a  counter  bond,  by  which  he 
bound  himself  to  pay  off  and  discharge  the  bond  which  Rice 
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and  Douglass  had  executed,  and  to  save  harmless  and  indem- 
nify Douglass  against  loss,  damage,  &-c.  The  court  held 
that  the  good  sense  and  just  interpretation  of  the  bond  was, 
that  it  was  a  bond  of  indemnity  merely,, and  that  the  words 
pay  off,  and  discharge,  were  thrown  in  without  being  under- 
stood to  require  the  defendant  Clarke,  actually  to  payoff  the 
bond.  The  ground  of  this  construction  W£is,  the  fact  that 
Rice,  and  not  Clarke,  was  the  person  primarily  liable. 

The  case  ex  parte  Negus,  7  Wend.  499,  would  be  the 
counterpart  of  this,  if  Brown'and  Gillan  were  the  sole  parties 
to  the  covenant.  There  Negus  covenanted  to  indemnify  the 
retiring  partner,  and  also  to  pay  off  the  debts.  The  reasons 
given  for  the  opinion  are,  that  there  was  an  express  covenant 
on  the  part  of  Negus  to  pay  the  debts  of  the  firm,  and  al- 
though a  covenant  to  indemnify  followed,  that  did  not  alter 
the  force  and  effect  of  the  prepeding  covenant ;  that  the  true 
question  was,  what  was  the  intention  of  the  parties ;  that  as 
Negus  had  the  means  to  pay  the  debt  in  his  own  hands,  and 
the  other  partners  had  withdrawn  from  the  concern,  it  was 
clearly  the  intention,  that  Negus  should  pay  them.  The 
court  distinguish  this  case  from  Douglass  v.  Clarke,  previ- 
ously cited,  saying,  "  here  Negus  assumes  the  debts  of  the 
partnership — he  makes  them  his  own  individual  debts.  He 
is  the  person  to  pay,  as  was  Rice  in  the  case  of  Douglass  v. 
Clarke  J  he  is  not  a  mere  surety,  as  Clarke  was."  This  case 
clearly  recognizes  the  distinction  we  are  now  taking. 
'  The  case  of  Chase  v.  Hinman,  supra,  does  not  materially 
differ  from  the  preceding.  There,  also,  was  a  covenant  to 
indemnify,  united  with  a  covenant  to  pay,  or  against  liability 
to  suit.  The  court  went  into  an  elaborate  examination  of 
the  facts,  and  deduced  from  them,  that  the  intention  was  to 
covenant  against  liability  to  suit.  The  facts  are  too  complex 
to  be  stated  intelligibly,  within  reasonable  limits,  but  it  dif- 
fers from  this,  in  the  important  particular  that  the  covenantor 
was  the  person  liable  to  pay,  and  did  not  stand  ih  the  condi- 
tion of  a  surety. 

y«  The  case  of  Port  v.  Jackson,  supra,  is  supposed  to  be  en- 
tirely analogous  to  this.  The  facts  were,  that  Port  Jeased 
from  one  Barlow  certain  premises  for  an  unexpired  term  of 
1600  years,  and  covenanted  to  pay  hitn  a  yearly  rent  of  £32, 
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17s.  This  term  Port  afterwards  assigned  to  Jackson,  taking 
from  him  a  bond,  by  which  he  covenanted  tO  keep,  perform, 
and  fulfil,  all  the  covenants,  conditions,  &c.  which  Port  had 
entered  into  with  Barlow.  Port  sued  Jackson  upon  this  cov- 
enant, and  the  court  held  that  it  was  broken,  if  the  rent  was 
not  paid  by  Jackson  to  Barlow,  when  it  fell  due. 

This  case  is  supposed  to  be  like  the  case  at  bar,  because, 
as  is  urged,  it  is  a  covenant  to  pay  the  debt  of  another.  It 
was  in  effect,  if  not  in  terms,  a  positive  undertaking  on  the 
part  of  Port,  to  pay  a  certain  sum  for  the  rent  of  the  land. 
Neither  the  terms  of  the  bond,  nor  the  object  the  parties  had 
in  view,  authorized  the  interpretation  that  a  mere  indemnity 
was  intended.  Jackson  was  not  a  surety,  stipulating  that 
another  shoul(^  pay  a  debt,  but  was  binding  himself  to  do  an 
act,  and  had  in  fact  received  the  consideration  for  its  perform- 
ance, in  the  assignment  of  the  leasehold  estate.  In  this  as- 
pect, the  case  is  entirely  unlike  the  case  at  bar,  where  the 
party  sought  to  be  charged  is  a  surety,  and  who  certainly 
does  not  in  terms,  covenant  to  pay  the  debt  himself.  The 
case  of  Webb  v.  Pond  and  Lansing,  supra,  is  a  mere  reitera- 
tion of  the  law  as  laid  down  in  Chase  v.  Hinman. 

So  far  then  as  we  have  considered  this  covenant,  we  think 
the  fact,  that  the  debts,  or  a  large  portion  of  them,  were  due 
when  the  covenant  was  entered  into,  and  that  the  parties 
were  mere  sureties  for  Gillan,  sufficiently  indicates,  that  in- 
demnity against  loss,  was  what  the  parties  contemplated  at 
the  time.  The  instrument  is  very  obscure,  and  was  evi- 
dently written  by  persons  ignorant  of  the  technical  effect  of 
the  language  employed  by  them.  This  is  more  apparent 
when  we  consider  the  last  stipulation :  "  We  jointly  and  se- 
verally guarantee,  that  the  said  Gillan  shall  fully  satisfy  and 
discharge  all  debts,  dues  and  demands,  owing  from  the  said 
establishment ;"  which  it  is  insisted  is  an  express  stipulation 
on  the  part  of  the  sureties  to  pay  the  debts  of  the  firm  if  Gil- 
lan did  not. 

It  is  an  established  rule  of  construction,  that  the  whole  in- 
strument must  be  taken  together ;  it  would  be  manifestly  un- 
just to  select  a  single  portion,  and  give  effect  to  it,  disregard- 
ing the  rest.     The  construction  contended  for,  involves  the 
90 
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idea  of  a  contract  entered  into  by  the  sureties,  independent  of 
the  contract  of  their  principal,  which  would  convert  this  in- 
strument into  two  bonds,  one  by  which  Gillan  undertook  to 
pay  the  debts,  and  another  by  which  the  sureties  guarantied 
his  performance  of  that  contract.  We  know  of  no  authority 
for  doing  this.  The  parties  made  but  one  bond,  which  the 
principal  and  his  sureties  executed  jointly.  The  condition 
therefore  must  apply  to  all  the  obligors,  and  as  it  is  impossi- 
ble to  suppose  that  Gillan  guarantied  to  Brown  that  he 
would  perform  his  own  covenant,  it  follows  inevitably,  that 
the  term  is  not  employed  by  the  parties  in  that  sense,  and 
the  most  rational  conclusion  from  other  pSrts  of  the  instru- 
ment is,  that  it  was  used  in  the  sense  of  warrant,  or  indem- 
nify. • 

In  Elliott  and  Perkins  v.  Mayfield  and  wife,  4  Ala.  422,  a 
bond  executed  by  two  executors  of  an  estate,  with  sureties, 
was  held  to  be  several  in  its  effect,  as  it  respected  the  princr- 
pal,  for  which  each  set  of  sureties  was  bound.  But  that  con- 
struction was  forced  upon  the  court,  by  the  express  language 
of  the  condition,  which  recited  for  which  executor  each  set 
of  sureties  was  to  be  answerable,  and  there  was  therefore  no 
room  for  doubt,  that  it  was  not  the  intention  of  the  sureties 
to  become  jointly  bound  for  the  acts  of  both  executors. 
Such  is  not  the  case  here.  There  is  nothing  on  the  face  of 
the  instrument,  indicating  that  there  was  any  distinction  be- 
tween the  duties  assumed  by  the  principal  and  the  other  ob- 
ligors as  his  sureties.  The  instrument  is  entire,  and  we  can- 
not make  such  a  decision  as  will  destroy  its  unity,  unless  it 
manifestly  appears,  that  such  was  the  intention  of  the  parties. 

But  if  it  were  conceded,  that  this  is  a  promise  by  the  sure- 
ties to  pay  the  debts  of  the  firm,  in  the  event  Gillan  did  not, 
certainly  this  'is  not  an  unconditional  promise.  The  debts 
ivhich  Gillan  was  to  pay  are  not  enumerated  in  the  bond, 
and  they  were  strangers  to  the  firm.  Before  they  could  be 
liable  on  their  engagement,  it  must  be  ascertained,  not  only 
that  Gillan  failed  to  discharge  them,  but'also  that  they  were 
notified  of  the  fact.  This  rissults  from  the  conditional  nature 
of  a  guaranty,  which  is  to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty,  in  the  event  of  the 
failure  of  another  person,  who  is  liable  in  the  first  instance. 


JANUARY  TERM,  1847.  715 

Taliaferro,  adm'r,  v.  Brown,  use,  &c. 

[Lawson  v.  Townes,  2  Ala.  375;  Douglass  v.  Reynolds,  7 
Peters,  126.]  There  is  no  pretence  here,  that  these  debts 
have  been  ascertained,  or  any  notice  given  in  a  reasonable 
time  to  the  sureties,  that  Gillan  had  not  complied  with  the 
contract,  but  aftet  the  lapse  of  many  years,  suit  is  instituted 
on  the  bond  as  an  unconditional  promise  on  the  part  of  the 
sureties. 

For  the  reason  however  previously  given,  we  think  the 
undertaking  of  the  parties,  whatever  it  was,  was  joint,  and 
imposed  the  same  liability  on  all  the  obligors. 

If  Gillan  were  the  sole  party  to  this  bond,  we  should  be 
inclined  to  think,  contrary  to  our  first  impressions,  that  the 
construction  contended  for  by  the  defendant  in  error,  was 
correct ;  but  as  others  are  parties  to  it,  who  are  mere  sureties, 
such  a  construction  must  be  put  upon  it,  as  will  preserve  its 
unity.  It  cannot  be  held  to  mean  one  thing  as  it  respects 
Gillan,  and  another  as  it  regards  his  sureties ;  and  in  our 
judgment,  the  last  clause  of  the  bond  is  conclusive  to  show, 
that  they  did  not  intend  to  subject  themselves  to  a  present 
and  immediate  responsibility,  which  as  a  considerable  portion 
of  the  debts  were  then  due,  would  be  the  effect  of  holding  it 
a  covenant  to  pay,  or  to  indemnify  Browr;i  against  liability  to 
suit.  The  object  the  parties  had  in  view,  is  satisfied  by 
considering  the  bond  an  indemnity  against  loss  or"  damage, 
and  for  that  they  have  expressly  provided,  by  one  of  the  cov- 
enants of  the  bond.  Others  are  added,  creating  a  doubt 
whether  something  beyond  an  indemnity  was  not  intended 
to  be  provided,  but  looking  to  the  facts  of  the  case,  and  the 
condition  of  the  parties,  the  most  reasonable  construction  ap- 
pears to  us  to  be,  that  the  parties  intended  an  indemnity 
merely. 

COLLIER,  C.  J. — I  have  carefully  examined  the  autho- 
rities cited  and  commented  on  in  the  opinion  of  the  court, 
and  cannot  persuade  myself  that  they  sustain  the  conclusion 
there  attained.  The  bond,  the  construction  of  which  is 
drawn  in  question,  recites  that  Gillan  "  covenanted  and 
agreed  to  secure,  indemnify  and  save  harmless  the  said 
Brown  from  the  payment  of  all  debts  due  from  the  said  con- 
cern, as  well  as  all  loss,  liability  and  damage  whatever." 
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Gillari  and  the  intestate  of  the  plaintiff  in  error  say  that  we 
"  covenant  and  agree  to  bind  ourselves,  our  heirs,  &©.  unto 
the  said  Brown,  jointly  and  severally,  to  save  him  harmless 
from  the  payment .  of  all  debts  and  liabilities  due  from  said 
concern,  as  well  as  all  loss,  liability  and  damage  that  he  has 
or  may  incur  as  a  partner  of  the  said  Gillan.  We  jointly  and 
severally  guarantee  that  the  said  Gillan  shall  fully  satiiSfy 
and  discharge  all  debts,  dues  and  demands  owing  from  the 
said  establishment." 

The  diflferent  clauses  of  a  written  instrument  must  be  con- 
strued together,  whether  they  precede  or  follow ;  and  the 
court  must  not  allow  to  a  particular  expression  a  controlling 
force ;  but  the  intention  must  be  gathered  from  the  whole 
instrument,  unless  it  is  obvious  the  parties  intended  other- 
wise. [Bat«s  and  Hines  v.  The  State  Bank,  2  Ala.  R.  461.] 
And  such  a  construction  shall,  if  practicable,  be  placed  upon 
a  contract  as  will  make  every  clause  operative.  [Watt's  ex'r 
V.  Sheppard,  2  Ala.  Rep.  425.]  These  principles  of  construc- 
tion, when  applied  to  the  writing  in  question,  £ire  to  my  mind 
convincing  that  the  obligors  stipulated  not  only  for  an  indem- 
nity against  loss,  but  Eigainst  liability  also ;  and  that  Gillan 
should  pay  the  debts  of  the  concern.  They  were  then  bound 
to  extinguish  the  demands  against  the  firm  of  Gillan  4*  Brown 
within  a  reasonable  time,  and  a  failure  to  do  so,  subjected 
them  to  an  action  for  a  breach  of  their  covenant.  Entertain- 
ing these  views,  I  am  constrained  to  dissent  from  the  opin- 
ion of  my  brother. 


Baldwin,  et  al.  v.  gully. 

L  In  a  summary  proceeding  by  motion  at  the  suit  of  a  sheriff  against  his  de- 
puty, Under  the  act  of  1828,  for  the  failure  to  pay  over  money  collected  by 
the  deputy  on  an  execution,  in  consequence  of  which  judgitient  had  been 
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rendered  against  his  principal  it  was  shown  that  between  the  receipt  and 
return  of  the  execution,  the  deputy  paid  the  sheriff  $19,615  87,  but  upon 
no  particular  account,  and  the  receipt  given  by  the  latter  did  not  indicate 
how  it  should  be  appropriated.  The  sheriff's  clerk  could  not  tell  whether 
the  money  received  on  the  execution  in  question  had  been  paid  to  the  she- 
riff; but  it  was  shown  that  from  ten  to  twenty-five  thousand  dollars  of  the 
money  collected  by  the  deputy  during  the  time  he  acted  for  his  principal 
was  unaccounted  for :  Held,  that  ^upon  this  evidence  the  court  was  war- 
ranted in  rendering  judgment  for  the  sheriff. 

Writ  of  Error  to  the  County  Court  of  Tuscaloosa. 

This  was  a  proceeding  under  the  statute,  at  the  suit  of  the 
defendant  in  error  as  the  sheriff  of  Greene,  against  Baldwin, 
his  deputy,  and  the  sureties  of  the  latter  in  a  bond  executed 
for  the  performance  of  his  duties  as  such.  The  defendants 
in  the  motion  were  informed  that  a  notice  had  been  served 
upon  the  sheriff,  that  the  President  and  Directors  of  the  Bank 
of  the  State  of  Alabama,  would  move  the  county  court  of 
Tuscaloosa  for  a  judgment  against  him,  for  the  amount  col- 
lected upon  a  writ  of  Jieri  facias  at  the  suit  of  the  Bank  a- 
gainst  Lemuel  D.  Hatch,  Thomas  R.  Bofden,  and  Benjamin 
Borden  ;  which  motion  was  still  pending  in  that  court. 
They  were  further  informed,  that  whenever  judgment  shall 
be  rendered  against  the  sheriff,  that  he  will  move  the  county 
court  for  judgment  against  them  for  the  whole  amount  there- 
of and  costs,  for  the  failure  and  neglect  of  the  deputy  in  not 
paying  over  the  money  collected  by  him  [on  the  execution 
referred  to. 

The  cause  was  submitted  to  the  court  Upon  evidence  ad- 
duced by  the  parties,  and  the  facts  out  of  which  the  contro- 
versy arises  may  be  thus  condensed ;  the  defendant,  Baldwin, 
was  the  deputy  of  the  plaintiff,  the  sheriff,  and  his  co-defend- 
ants were  the  sureties  in  his  bond ;  the  execution  in  ques- 
tion was  in  Baldwin's  hands  to '  make  the  money  thereon, 
and  the  indorsement  of  satisfaction  is  in  his  hand-writing. 
It  was  also  proved  that  the  bank  had  recovered  a  judgment 
against  the  sheriff  for  the  default  in  the  non-payment  of  the 
money  collected  on  the  execution.     Between  the  receipt  and 
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return  of  the  execution,  Baldwin  paid  his  principal  $19,615 
87 ;  those  payments  were  not  made  on  any  execution  in  par- 
ticular, and  it  was  the  practice  of  the  office,  for  the  deputy, 
when  he  paid  in  money,  to  take  receipts  for  the  amount, 
without  expressing  upon  what  account  the  money  was  col- 
lected, and  how  it  should  be  appropriated.  The  clerk  in  the 
sheriflfs  office,  who  testified  to  the  mode  of  doing  business 
there,  did  not  know  whether  the  money  collected  on  the  ex- 
ecution had  been  paid  or  not. 

It  Was  proved  on  the  part  of  the  deputy,  that  he  had  col- 
lected about  $250,000  under  his  deputation,  "nearly  all  of 
which  had  been  receipted  for,"  in  the  manner  above  stated. 

The  sheriff's  clerk  made  out  an  account  current  between 
the  sheriff  and  his  deputy,  which  showed  a  balance  of  money 
unaccounted  for  by  the  latter  of  $25,000  dollars ;  but  it  was 
stated  by  another  witness,  that  he  thought  he  discovered 
mistakes  in  this  account  to  the  amount  of  $15,000.  An  ef- 
fort had  been  made  by  the  sheriff  and  his  deputy  to  settle, 
but  they  had  been  unable  to  agree  upon  a  statement  of  their 
axicounts.     The  court  gave  judgment  for  the  plaintiff. 

E.  W;  Peck,  for  the  plaintiff  in  error,  insisted  that  the 
plaintiff  below  was  not  entitled  to  a  judgment  in  this  sum- 
mary proceeding,  but  his  remedy  was  in  chancery,  where 
an  account  could  be  taken  between  the  parties,  or  by  action 
at  common  law  on  the  defendant's  bond.  [Clay's  Dig.  536, 
^  11.] 

P.  Martin  and  B.  F.  Porter,  for  the  defendant  in  error, 
insisted  that  the  judgment  of  the  county  court  was  well  sup- 
ported by  the  evidence. 

COLLIER,  C.  J. — This  proceeding  was  instituted  under 
a  statute  passed  in  1828,  which  enacts,  "whenever  judgment 
shall  be  rendered  in  any  court  against  a  sheriff,  for  any  fail- 
ure or  neglect  of  duty,  or  misconduct  in  office,  and  it  shall 
appear  to  the  satisfaction  of  the  court,  that  such  failure,  &c. 
is  the  failure,  neglect,  or  misconduct  of  his  deputy,  it  shall 
be  the  duty  of  the  court,  on  motion  of  the  sheriff,  to  render 
judgment  against  such  deputy  and  securities  in  favor  of  the 
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principal  sheriff,  for  the  whole  amount  of  the  judgment,  and 
costs,  rendered  by  the  court  against  such  principal  sheriff,  by 
reason  of  such  failure,  neglect  of  duty,  or  misconduct  of  said 
deputy  :  for  which  execution  may  issue  as  in  other  cases : 
Provided,  that  the  deputy  or  his  sureties  shall  have  one  day's 
notice  of  the  pendency  of  the  proceeding  against  the  princi- 
pal sheriff. 

It  is  insisted,  that  the  proof  recited  in  the  bill  of  excep- 
tions, is  not  such  as  authorized  the  judgment  that  was  ren- 
dered. We  cannot  think  that  the  act  requires  the  proof  to 
be  so  convincing  as  to  leave  no  room  to  doubt  that  the  failure, 
&.C.  of  the  sheriff,  was  the  failure,  &c.  of  his  deputy.  It  is 
quite  enough  that  the  mind  of  the  court  be  satisfied  by  an 
application  of  the  ordinary  tests  by  which  truth  is  evolved 
from  disputed  or  doubtful  proof.  If  thus  scanning  the  evi- 
dence, the  balance  inclines  againrt  the  deputy,  then  it  may 
be  said,  that  it  appears  to  the  satisfaction  of  the  court  that 
the  official  neglect  of  the  sheriff  is  attributable  to  him. 

The  proof  warrants  the  inference,  that  Baldwin  collected, 
during  his  connection  with  the  sheriffalty,  from  ten  to  twen- 
ty-five thousand  dollars  more  than  he  accounted  for.  True, 
he  paid  over  near  twenty  thousand  dollars  during  the  time 
the  execution  in  question  was  in  his  hands,  yet  it  does  not 
appear  that  this  was  all  the  money  collected  between  its  re- 
ceipt and  return,  or  that  all  this  was  not  paid  before  the  exe- 
cution was  satisfied.  The  case  was  made  out  on  the  part 
of  the  plaintiff,  when  he  showed  that  the  execution  was 
satisfied  by  a  payment  to  Baldwin,  and  then  it  devolv- 
ed upon  the  defendants  to  relieve  themselves  from  lia- 
bility, by  proof  that  the  money  had  been  duly  accounted  for, 
or  paid  over  by  him.  Upon  this  point  the  evidence  was  in- 
conclusive and  unsatisfactory,  in  the  several  particulars 
stated. 

We  cannot  conceive  why  the  sheriff  should  be  forced  into 
equity  to  adjust  the  entire  accounts  between  himself  and  his 
deputy,  or  why  he  should  be  required  to  institute  an  action 
upon  the  bond.  The  ground  upon  which  he  asks  a  judg- 
ment is  legal,  and  one  for  which  the  statute  gives  the  sum- 
mary remedy,  which  has  h^QXi  adopted.     We  have  seen  that 
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he  has  jorima/octe  entitled  himself  to  a  judgment,  and  ifthe 
defendants  can  show  a  sufficient  cause  for  equitable  interfer- 
ence, they  must  become  the  actors  in  chancery.     We  have 
only  to  add,  that  the  judgment  is  affirmed. 


WHITE  V.  STROTHER,  et  al. 

h  To  let  in  the  exemplification  of  the  probate  of  a  will  in  the  courts  of  this 
State,  under  the  act  of  Congress,  no  particular  form  of  certificate  by  the 
clerk  is  necessary.  If  the  record  is  attested  by  the  clerk,  and  his  attesta* 
tion  is  certified  by  the  presiding  judge  to  be  in  due  form,  it  is  immaterial 
how  the  attestation  is  made. 

2.  In  an  action  of  trover  to  recover  slaves,  it  is  irregular  to  ask  a  witness 
whether  some  of  the  slaves  were  reputed  by  the  family  of  the  defendant 
as  the  children  of  another  of  them.  To  let  in  the  declarations  of  third 
persons,  in  cases  of  pedigree,  it  must  be  shown  they  are  dead. 

3.  The  acts  and  conduct  of  slaves  towards  each  other,  as  family  conduct, 
may  be  shown  m  evidence,  and  the  conduct  of  a  slave  child  in  calling  an- 
other slave  mother,  is  a  circumstance  which  may  be  proved  to  a  jury,  to 
identify  the  relation  of  mother  and  chUd. 

Writ  of  Error  to  the  Circuit  Court  of  Greene. 

Trover,  by  Strother,  et  al.  against  White,  for  the  conver- 
sion of  certain  slaves. 

At  the  trial,  the  plaintiffs  claimed  title  to  the  slaves,  as  the 
legatees  of  one  Medley,  and  offered  in  evidence  the  probate 
of  his  will,  in  Madison  county,  Virginia,  in  these  terms,  to 
wit :  "  At  a  court  held  for  Madison  county,  25th  July,  1822, 
this  last  will  and  testament  of  Reuben  Medley  was  produced 
in  open  court,  and  proved  by  the  oaths  of  Richard  H.  Field, 
and  William  Glassel,  two  of  the  witnesses  thereto,  and  order- 
ed to  be  recorded." 

The  certificate  of  the  clerk  is  in  these  words,  to  wit:  In 
testimony  whereof,  I,  Belfield  Cave,  clerk  of  the  said  county, 
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certify  the  foregoing  to  be  a  true  copy,  and  hereto  affix  the 
seal  of  my  office,  and  subscribe  my  name,  this  14th  day  of 
May,  1840.  Belfield  Cave,  Cl'k. 

The  certificate  of  the  judge  is  in  these  words,  to  wit:  I, 
Richard  C.  Booton,  presiding  judge  of  the  county  court  of 
said  county,  certify  that  Belford  Cave  is  the  clerk  of  said 
court,  and  that  his  certificate  next  above  is  in  due  form.  Giv- 
en under  my  hand,  this  14th  May,  1840. 

R.  C.  BoOTON. 

Attached  to  this  paper  is  the  certificate  of  the  Governor  of 
Virginia,  under  the  seal  of  the  State,  that  R.  C.  Booton,  is 
presiding  justice  of  the  county  court  of  Madison  county,  Va. 

The  defendant  objected  to  this  evidence  on  the  ground 
that  the  certificate  of  the  clerk  was  insufficient.  The  objec- 
tion was  overruled  and  the  will  admitted. 

To  identify  the  slaves,  and  prove  that  four  of  them  were 
children  of  Silvey,  another  one  of  the  slaves  sued  for,  a  wit- 
ness for  the  plaintiff,  who  during  the  year  1844  was  the  over- 
seer for  the  defendant,  was  asked  whether  the  four  slaves 
were  reputed  by  the  family  of  the  defendant,  as  the  children 
of  Silvey.  The  defendant  objected  to  this  question,  on  the 
ground  that  it  should  be  limited  to  the  defendant  himself. 
The  objection  was  overruled,  and  the  witness  answered  they 
were  so  reputed. 

The  witness  was  then  asked  by  the  defendant  if  he  had 
ever  heard  any  of  the  white  family  of  the  defendant  say  that 
the  four  slaves  were  the  children  of  Silvey,  to  which  the  wit- 
ness replied,  he  did  not  recollect  that  he  had,  but  his  impres- 
sion was,  she  was  so  regarded,  or  reputed,  by  both  white  and 
black.  This  witness  was  then  asked  by  plaintiff,  whether 
he  had  ever  heard  these  four  slaves,  call  the  negro  Silvey 
mamma.  To  this  question  the  defendant  objected,  but  the 
court  allowed  it.  The  witness  then  answered  he  had  heard 
them  call  Silvey  mamma. 

The  defendant  asked  the  court  to  chairge  the  jury,  that  ii 
they  believed  the  information  of  the  witness,  that  these  four 
91 


WBB.  ALABAMA. 


White  V.  StrothOT,  et  al. 


slaves  were  the  children  of  Silvey,  was  derived  from  what 
was  said  by  the  slaves,  and  not  from  what  was  said  by  any 
of  the  white  members  of  defendant's  family,  then  the  evi- 
dence was  improper,  and  insufficient,  and  should  not  be  con- 
sidered in  making  up  their  verdict.  This  charge  the  court 
gave,  with  the  qualification,  that  if  the  four  slaves  had  been 
in  the  habit  of  calling  Silvey  mamma,  that  was  a  circum- 
stance for  them  to  take  into  consideration,  with  the  other  cir- 
cumstances of  the  case,  to  identify  the  slaves  in  suit. 

The  defendant  then  asked  the  court  to  charge  the  jury, 
they  should  not  consider  as  proper  evidence  any  conversa- 
tions of  any  of  the  pegroes  of  the  defendant.  This  was  giv- 
en, with  the  same  qualification  as  above  stated. 

The  defendant  excepted  to  the  several  rulings  of  the  court, 
and  they  are  now  assigned  as  error. 

A.  Graham  of  Greene,  and  J.  B.  Clarke,  for  the  plain- 
tifi"  in  error,  insisted — 

1.  The  certificate  of  the  clerk  to  the  paper  purporting  to 
be  a  copy  of  the  will  and  its  probate,  is  insufficient — 1.  [Be- 
cause it  doe^  not  state  whose  will  is  certified.  2.  It  does  not 
state  the  copy  to  be  a  transcript  of  the  last  will  of  Medley 
as  of  file  in  his  office.  3.  Or  that  it  is  a  record  of  such  last 
will.  4.  Or  that  the  probate  is  a  true  copy  from  the  records 
of  his  office.  6.  Or  that  there  was  any  probate  of  the  will. 
pig.  619,  §  1 ;  Tarlton  v.  Briscoe,  1  A.  K.  Marsh.  67 ;  Wood- 
ley  V.  Finley,  9  Ala,  716  ;  Bright  v.  White,  8  Missouri,  422; 
1  Greenl.  Ev.  <§>  505 ;  Allen  v.  Allen,  Minor,  249.] 

2.  The  question  asked  the  witness,  and  the  charge  of  the 
court,  that  his  answer  showed  a  circumstance  which  might 
be  considered,  was  the  conversation  of  a  slave,  and  therefore 
irregular.  [Fox  v.  Lambden,  3  Halst.  275 ;  Glover  v.  Mil- 
lings, 2  S,  <^  P.  43  ;  Park  v.  Hopkins,  2  Bailey,  403  ;  Net- 
tles v.  Harrison,  2  McCord,  230 ;  1  Pick.  245 ;  3  Marsh.  226  ; 
Jackson  v.  Brown,  18  John.  37 ;  Gregory  v.  Baugh,  4  Rand. 
615.] 

WomXck,  contra,  contended — 

1.  The  certificate  was  sufficient.     [Brown  v.  Adair,  I  S. 


JANUARY  TERM,  1847. 723 

White  V.  Strother,  et  al. 

&  P.  49 1  McRae  v.  Stokes,  3  Ala.  R.  401 ;  Lee  v.  Hamil- 
ton,  lb.  629.]  The  court  will  not  look  beyond  the  particu- 
lar objection  taken.     [Helen  v.  Wideman,  10  Ala.  R.  846.] 

2.  The  evidence  admitted,  as  well  as  the  charge  of  the 
court,  was  proper.  [Greenl.  Ev.  116  to  120;  Jackson  v. 
Cooley,  8  John.  99;  Jackson  v.  King,  5  Co  wen,  237;  Phelps 
V.  Foot,  1  Conn.  387;  Gregory  v.  Baugh,  4  Rand.  616'; 
Cowen&  Hill's  Notes,  619;  Pool  v.  Bridges,  4  Pick.   378; 

11  Pick.  309 ;  McNeal  v.  Reynolds,  9  Ala.  R.  313.] 

,  •■ » 

GOLDTHWAITE,  J.— 1.  The  act  of  Congress  does  not 
prescribe  the  form  of  certificate  by  which  the  clerk  of  a  court 
in  a  sister  State  shall  certify  the  record  to  make  it  evidence 
in  another  State,  or  indeed  that  any  certificate  shall  be  made 
by  that  officer.  The  record  is  proved  whenever  there  is  the 
attestation  of  the  clerk  with  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  the  certificate  of  the  presiding 
judge,  that  the  attestation  is  in  due  form.  It  is  therefore  the 
certificate  of  the  judge  which  establishes  the  validity  of  the 
form  pursued  by  the  clerk,  and  it,  can  make  no  dffference 
what  this  form  is,  when  the  subject  matter  attested  shows 
itself  a  matter  of  record.  Every  objection  to  the  attestation 
of  the  clerk  must  therefore  resolve  itself  into  a  mere  ques- 
tion of  form,  whenever  his  name  and  his  office  is  disclosed  on 
the  record  by  any  mode  of  attestation,  and- is  concluded  by 
the  judge's  certificate.  For  example,  if  a  deed  or  other  mat- 
ter, not  one  prima  facie  of  record,  was  the  subject  of  exem- 
plification, the  certificate  of  the  judge  would  not  be  sufficient 
to  let  in  the  copy,  but  the  law  making  it  a  record  would  also 
have  to  be  shown.  [Mitchell  v.  Mitchell,  3  S.  &  P.  81.j 
But  when  the  subject  matter  is  a  judgment,  or  probate  of  a 
a  will,  the  presumption  is,  that  these  are  every  where  mat- 
ters of  record.  This  seems  well  settled  by  numerous  decis- 
ions here  and  elsewhere.  [McRae  v.  Stokes,  3  Ala.  R.  401 ; 
Lee  V.  Hamilton,  lb.  529 ;  Ferguson  v.  Harwood,  7  Cranch, 
408 ;  Smith  v.  Blagg,  1  John.  Ca.  238.  j  The  case  of  Allen 
V.  Allen,  Minor,  240,  referred  to,  is  not  a  decision  on  the 
form  of  the  clerk's  certificate,  though  so  stated  in  the  head 
note,  and  was  probably  decided  on  the  ground  there  was  no 
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(sufficient  certificate  of  a  judge,  as  the  one  set  out  in  the  re- 
port is  evidently  defective.  We  think  there  was  no  error  in 
allowing  the  exemplification  to  be  read  as  evidence. 

2.  The  question  asked  the  witness  as  to  the  reputation  in 
the  defendant's  family  of  the  relation  between  Silvey  and  the 
other  slaves,  does  not  come  within  the  rule  of  hearsay  evi- 
dence, as  applicable  to  proof  of  pedigree.  Hearsay  evidence 
is  never  admissible,  even  in  such  cases,  except  to  prove  the 
declarations  of  deceased  persons.  [Phil,  on  Ev.  238;  Grreenl. 
Ev.  <§>  103.]  The  reputation  of  relationship,  if  it  existed,  in 
the  family,  must  have  arisen  from  the  knowledge  of  the 
fact,  in  some  of  the  members,  and  their  subsequent  declara- 
tions to  others,  or  from  the  acts  and  conduct  of  the  slaves 
themselves,  or  of  the  whole  members  of  the  family,  towards 
them,  and  in  either  case  the  individuals  making  the  declara- 
tion, or  witnessing  the  acts  and  conduct,  would  furnish  bet- 
ter evidence. 
^',3.  We  must  not  confound  this  reputation,  which  is  evi- 
deiitly  nothing  more  than  hearsay,  with  the  acts  and  con- 
duct eiiher  of  the  slaves  themselves  towards  each  other,  or  of 
the  family  towards  them.  Such  conduct  and  acts  would, 
we  think,  be  proper  evidence  to  go  to  a,  jury,  on  the  same 
principle  as  obtains  in  cases  kindred  to  those  of  pedigree, 
wheije /awz'/y  cowc^Mc^  is  the  subject  of  inquiry.  The  tacit 
recognition  of  relationship,  the  disposition  and  devolution  of 
property,  and  many  similar  facts  and  circumstances  from 
which  the  opinion  and  belief  of  those  who  must  be  presum- 
ed to  know  the  fact,  may  be  inferred,  is  certainly  entitled  to 
much  consideration.  [Greenl.  Ev.  <§>  105.]  If  the  witness 
had  been  asked,  what  the  treatment  of  these  slaves  in  regard 
to- a  supposed  relation  between  them  was,  in  the  family,  it 
would  in  our  judgment  have  been  entirely  proper,  within  the 
rule  just  quoted.  It  is  to  this  class  of  evidence  that  the  con- 
duct of  the  children  towards  their  supposed-mother  belongs. 
If  the  former  called  the  latter  mother,  we  can  perceive  no 
just  ground  to  exclude  the  evidence,  any  more  than  to  ex- 
clude proof  that  the  latter  had  nursed  them  when  infants. 
I'On  the  whole  case,  the  only  error  seems  to  be  the  allow- 
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ance  of  the  qustion  as  to  the  general  *repiitatioii  in  the  iomi- 
ly  of  the  relation  between  the  slaves.  '  ,        •'.! 

For  this  error  the  judgment  is  reversed,  and  the  cause  re- 
manded. ■* 


FAULKNER  AND  FAULKNER  v.  CHANDLER. 

1.  Upon  a  motion  to  enter  satisfaction  of  a  judgment,  affidavits  of  the  parties 
are  admissible ;  and  an  affidavit  of  payment  is  prima  fade  sufficient,  unl6sa 
contradicted  by  the  other  party. 

2.  A  garnishment  may  be  sued  out  on  a  judgment,  though  no  execution  has 
been  issued  on  it.  • 

3.  Objections  that  the  costs  are  too  large,  must  be  made  in  the  court  below, 
and  cannot  be  raised  for  the  first  time  in  this  court. 

4.  An  objection  to  the  admissibility  of  an  entire  record,  will  not  authorize  the 
objector  to  raise  a  question  in  this  court,  relating  to  costs  alone. 

Error  to  the  Circuit  Court  of  Chambers. 

This  was  a  motion  to  enter  satisfaction  of  a  judgment, 
made  by  the  defendant  in  error.  He  sets  forth  in  his  peti- 
tion, that  on  the  20th  October,  1842,  W.  G.  Faulkner,  for  the 
use  of  E.  Faulkner,  recovered  a  judgment  against  him  for 
$228  66.  That  on  the  25th  October,  1842,  he  was  sum- 
moned as  a  garnishee  by  the  Montgomery  Bank,  to  answer 
what  he  was  indebted  to  the  said  Faulkners,  That  he  an- 
swered, admitting  the  indebtedness  to  the  amount  of  the 
judgment  aforesaid,  and  thereupon  a  judgment  was  rendered 
against  him  as  garnishee  for  $224,  which  judgment  he  has 
fully  paid  ;  yet  the  Faulkners  are  endeavoring  to  coerce  pay- 
ment of  their  judgment,  &c.  The  prayer  is,  that  satisfac- 
tion be  entered. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the 
parties  submitted  all  the  questions  of  law  and  fact  to  the 
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court.  The  parties  wtre  then  informed  by  the  court,  that 
they  could  submit  affidavits  if  they  thought  proper,  and 
thereupon  Chandler  made  affidavit  to  the  facts  stated  in  his 
petition,  and  that  he  had  paid  the  judgment  rendered  against 
him  as  garnishee  to  the  bank,  which  fully  discharged  the 
judgment  of  the  Faulkners  against  him.  He  also  introduced 
a  transcript  of  the  record  of  Montgomery  circuit  court,  of  a 
judgment  obtained  by  the  bank  against  the  Faulkners  for 
$196  17,  and  $10  31  costs,  rendered  on  the  27th  November, 
1841,  with  the  proceedings  in  the  garnishment  suit  upon  that 
judgment,  and  judgment  against  him  as  garnishee  for  the 
amount  of  the  judgment  and  costs,  and  interest  thereon  from 
the  27th  November,  1841,  upon  which  an  execution  issued, 
which  is  indorsed,  settled  in  bank. 

The  defendants  decHned  to  make  affidavit,  and  objected 
to  the  introduction  of  the  records  above  set  forth,  as  well  as 
to  the  allowance  of  the  affidavit  of  the  plaintiff.  The  court 
ordered  a  satisfaction  of  the  judgment  to  be  entered  with 
costs  against  the  appellant. 

This  judgment  was  rendered  at  the  fall  term,  1844,  and  at 
the  fall  term,  1845,  was  amended  and  corrected,  nunc  pro 
tunc,  so  as  to  adjudge  costs  against  the  Faulkners  in  favor  of 
Chandler. 

The  defendants  prosecute  this  writ,  and  assign  for  error — 

1.  The  adniissions  of  the  records  from  Montgomery  circuit 
court. 

2.  In  receiving  the  affidavit  of  Chandler. 

3.  In  ordering  satisfaction  of  the  judgment. 
4."  In  rendering  a  judgment  nunc  pro  tunc. 
6.  In  not  dismissing  the  supersedeas. 

J.  Faulkner,  for  plaintiff  in  error. 

The  affidavit  for  the  garnishee  process,  was  insufficient  in 
not  showing  that  an  execution  had  issued,  and  had  been  re- 
turned "no  property  found."  [Clay's  Dig.  259,  <^  1;  260, 
<^3-7.] 

The  judgment  of  Faulkners  was  in  force  as  to  the  costs, 
and  they  had  the  right  to  recover  them. 

The  costs  of  the  garnishment  were  put  down  at  $9,  when 
in  fact  it  should  have  been  but  $2.     All  other  cost  is  properly 


JANUARY  TERM,  1847. 727 

Faulkner  v.  Chandler. 

chargeable  against  the  garnishee,  and  not  against  the  defend- 
ant in  execution.     [Clay's  Dig.  231.] 

The  whole  evidence  is  insufficient  to  prove  payment,  and 
the  court  erred  in  ordering  satisfaction  in  the  first  instance, 
and  had  no  authority  to  render  the  judgment  nunc  pro  tunc, 
if  the  record  evidence  had  been  sufficient  to  authorize  it. 

Rice,  contra.  • 

1.  The  motion  to  enter  satisfaction  of  a  judgment  is  an 
application  to  the  equitable  powers  of  the  common  law  courts 
— powers  inherent  in  those  courts,  and  always  exercised  to 
prevent  an  unjust  or  improper  use  of  their  process.  The  ex- 
ercise of  these  powers  is  a  quasi  substitute  for  the  jurisdic- 
tion of  chancery  in  ordering  the  satisfaction  of  judgments  at 
law.  The  motion  at  law  must  be  governed -in  some  sort  by 
chancery  proceedings;  and  each  party  to  the  judgment  may 
be  examined  as  witnesses,  or  may  submit  written  affidavits  to 
the  court.  [Lockhart  v.  McElroy,  4  Ala.  R.  572 ;  Mobile 
Cotton  Press  v.  Moore  &  Magee,  9  Porter,  679 ;  Abercrom.- 
bie  V.  Connor,  et  al.  10  Ala.  R.  293.  ] 

2.  The  defendant  in  error  has  pursued  the  very  course, 
pointed  out  to  him  in  this  very  matter  by  this  court.  [Chan- 
dler v.  Faulkner  and  Faulkner,  5  Ala.  R.  567.] 

3.  If  the  parties  on  such  a  motion  are  present,  and  by 
agreement  submit  it  to  the  court ;  and  the  court  announces 
to  all  the  parties  that  he  will  receive  their  affidavits ;  each 
party  may  submit  an  affidavit.  And  if  one  of  the  parties  fails 
or  refuses  to  make  an  affidavit,  he  does  not  thereby  commend 
the  equity  or  justice  of  his  case,  and  he  will  not  be  heard  to 
complain  of  the  just  effort  of  the  court  to  search  the  con- 
science of  all  the  parties.  The  allowance  of  affidavits  of 
the  parties  in  such  cases,  is  just, — is  the  usual  and  convenient 
practice, — and  is  within  the  discretion  of  the  court,  and  not 
revisable.     [McLendon  v.  Jones,  8  Ala.  R.  298.] 

4.  The  evidence  shows  full  satisfaction.  And  the  court 
below  decided  correctly  in  amending  the  judgment  nunc  pro 
tunc.  Can  the  plaintiffs  in  error  revise  the  judgment  nunc 
pro  tunc  and  the  first  judgment  entered,  on  this  writ  of  er- 
ror? 
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ORMOND,  J. — When  this  cause  was  here  at  a  previous 
term,  (5  Ala.  567,)  we  held,  that  Chandler  could  not  go  into 
chancery  to  obtain  satisfaction  of  the  judgment  of  Faulkner 
against  him,  upon  the  ground  that  a  court  of  common  law 
was  fullj'  adequate  to  grant  him  the  proper  relief,  by  direct- 
ing satisfaction  to  be  entered.  The  course  which  has  been 
pursued  is  the  one  pointed  out  by  this  court,  and  the  only 
question  is,  whether  he  has  proved  that  the  judgment  has 
been  satisfied. 

The  pajTnent  alledged  was  by  the  discharge  of  a  judg- 
ment, obtained  by  the  Montgomery  bank  against  Chandler, 
as  a  debtor  of  Faulkner,  upon  garnishee  process,  sued  out 
upon  a  judgment  of  the  bank  against  Faulkner,  and  it  is  now 
contended,  that  the  affidavit  of  Chandler  was  improperly  re- 
ceived to  establish  the  fact,  that  he  had  paid  to  the  bank  thd 
jiidgment  against  him  as  garnishee.  This  is  an  equitable 
proceeding,  and  we  can  see  no  objection  whatever  to  the  ad- 
mission of  such  proof,  which  would  be  of  no  avail,  if  contra- 
dicted by  the  oath  of  the  opposite  party;  and  this  we  under-^ 
stand  to  be  the  customary  course  in  such  cases.  In  addition, 
the  execution  which  issued  against  the  garnishee,  is  indorsed 
satisfied  by  one  professing  to  act  for  the  agent  of  the  bank. 
We  cannot  doubt  that  the  proof  was  quite  sufficient,  at  least 
prima  facie,  that  the  judgment  was  satisfied. 

But  it  is  urged  that  the  garnishment  was  so  defective  that 
no  judgment  could  rightfully  be  entered  upon  it.  The  ob- 
jection is,  that  the  affidavit  was  insufficient  to  authorize  the 
garnishment  to  issue,  because  it  does  not  alledge  that  an  ex- 
ecution had  issued  on  the  judgment,  and  had  been  returned 
"  no  property  found." 

The  act  of  February,  1818,  (Clay's  Dig.  259,  §  1,)  gave 
this  right  to  the  plaintiff,  where  an  execution  had  been  re- 
turned *'no  property  found,"  on  affidavit  being  made  to  the 
court,  and  a  suggestion  that  another  had  effects  of  the  de- 
fendant in  his  hands,  a  garnishment  issued  to  such  person  re- 
turnable forthwith. 

By  the  act  of  November  of  the  same  year,  (lb.  4>  2,)  the 
right  to  sue  out  garnishee  process  was  given  immediately  on 
the  rendition  of  a  judgment,  upon  making  the  oath  required 
by  the  statute.     By  the  act  of  1823,  (lb.  <§.  3,)  upon  the 
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same  oath  being  made  before  the  clerk  of  the  .court,  he  was 
required  to  issue  process  of  garnishment  returnable  to  the 
next  term  of  the  court.  This  act  evidently  did  not  corjtem'* 
plate  that  the  affidavit  would  be  made  during  term  time  only, 
as  there  was  no  necessity  in  that  view  for  the  passage  of  the 
law  ;  and  as  the  act  of  1823  did  not  require  as  a  pre-requi- 
site,  that  an  execution  should  be  returned  "  no  property 
found,"  it  appears  to  cover  this  case. 

But  the  act  of  1837,  (Clay's  Dig.  260,  «§.  7,)  is  still  more 
explicit.  That  act  gave  this  remedy  to  the  plaintiff  in 
whose  favor  a  judgment  had  been  rendered,  by  making  the 
necessary  affidavit,  either  in  or  out  of  term  time.  In  the  for- 
mer case,  it  directs  the  process  to  be  returned  forthwith ;  in 
the  latter  to  the  next  term  of  the  court  j  and  as  this  statute 
gives  the  remedy  whenever  a  judgment  has  been  rendered, 
and  does  not  require  that  an  execution  should  have  issued, 
or  have  been  returned,  it  is  conclusive  ujpoij  the  question. 
By  the  express  terms  of  the  act,  it  is  made  applicable  to  judg- 
ments rendered  previous  to  its  passage,  and  it  would  be  diffi- 
cult to  assign  a  reason,  why  it  should  apply  to  previous,  and 
not  to  subsequent  judgments.  Nor  is  such  a  law  liable,  to 
abu^e,  as  every  one  would  prefer  making  his  money  by  exe- 
cution if  practicable,  by  an  execution  on  his  judgment,  in- 
stead of  resorting  to  the  troublesome  and  dilatory  process  of 
garnishment. 

The  objection  that  the  judgment  against  the  garnishee  was 
not  so  great  as  that  in  favor  of  the  plaintiff  in  error,  is  prefti- 
cated  upon  the  supposition,  that  the  costs  entered  in  the  gar- 
nishment suit  were  too  large.  Costs  were  taxed  in  th^  gar- 
nishment suit  against  the  garnishee  at  $9 ;  it  is  now  insisted 
they  should  have  been  but  $2.  If  it  had  been  intended  to 
raise  that  question  in  this  court,  the  question  should  have 
been  made  in  the  court  below,  either  by  a  motion  to  re-tax 
the  costs,  or  in  some  other  mode.  But  it  does  not  appear 
from  the  bill  of  exceptions  that  this  objection  was  raised  in 
the  court  below.  It  is  certain  that  a  judgment  was  rendered 
against  the  garnishee  for  $9  costs,  and  that  he  has  paid  it, 
and  the  propriety  of  this  judgment,  cannot  in  the  present  con- 
dition of  the  record,  be  questioned. 
92 
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The  judgment  of  the  bank  agjtinst  Chandler  as  garnishee, 
was  equal  in  amount  to  the  judgment  of  Faulkner  against 
Chandler,  with  the  exception  of  the  costs  of  the  former, 
against  the  latter,  which  it  appears  was  $59  37;  and  it  is 
now  insisted,  the  judgment  should  not  have  been  ordered  to 
be  satisfied,  as  to  these  costs. 

It  does  not  appear  that  this  question  was  raised  below. 
The  whole  controversy  there  was  as  to  the  admissibility  of 
the  record  evidence,  and  of  the  affidavit  of  payment,  and  the 
plaintiflf  in  general  terms  in  his  affidavit  declares  that  the 
judgment  was  satisfied.  In  addition  we  find  in  the  record, 
an  execution  which  issued  on  the  judgment  of  Faulkner 
against  Chandler,  upon  which  are  returns  showing  that  the 
costs  have  been  paid. 

The  right  of  the  court  to  perfect  its  judgment,  at  another 
term  of  the  court,  by  a  judgment  nunc  pro  tunc,  is  unques- 
tionable, and  doubtless  the  testimony  affi^rded  by  the  record 
itself,  was  quite  sufficient  to  demonstrate  the  mistake  which 
ha4  been  committed^  by  the  clerk  in  the  entry  of  the  judg- 
ment. 

Let  the  judgment  be  affirmed. 


*",!;•  ■. 


( 


CAMPBELL'S  ADM'R  v.  CAMPBELL'S  CREDITORS, 

1.  The  act  of  1843,  "  to  amend  the  laws  now  (then)  in  force  in  relation  to  in- 
solvent estates,"  applies  to  all  claims  which  are  filed  against  the  decedent's 
estate,  where  an  exception  is  taken  in  the  manner  pointed  out  by  the  act, 
for  the  want  of  an  affidavit ;  and  although  the  claim  be  evidenced  by  a 
judgment,  an  exception  to  it  will  be  allowed,  if  it  is  not  duly  verified. 

Error  to  the  Orphans'  Court  of  Pickens. 

In  July,  1845,  the  estate  of  the  plaintifi''s  intestate  wasdu- 
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ly  declared  insolvent,  and  the  settlement  thereof  continued 
until  January,  1846.  Several  of  the  creditors  filed  their 
claims  without  verifying  them  by  affidavit,  and  for  this  cause 
the  plaintiff  objected  in  writing  to  their  allowance  as  a  charge 
against  the  estate  ;  but  the  court  being  satisfied  of  their  just- 
ness, from  the  intrinsic  evidence  they  afforded,  and  the  proof 
in  their  favor,  the  objection 'was  overruled,  and  the  claims 
charged  upon  the  estate. 

B.  W.  Huntington,  for  the  plaintiff  in  error.     The  statute' 
in  relation  to  filing  claims  against  an  insolvent  estate,  makes 
an  affidavit  necessary  in  all  cases  where  one  is  demanded. 
[7  Ala.  R.  923 ;  8  Id.  454.] 

No  counsel  appeared  for  the  defendant. 

COLLIER,  C.  J.— The  ninth  section  of  the  act  of  1843, 
entitled  "an  act  to  amend  the  laws  now  in  force  in  relation 
to  insolvent  estates,"  enacts,  that  every  person  having  a  claim 
against  the  estate  of  a  deceased  person  which  has  been  de- 
clared insolvent,  by  the  orphans'  court,  shall  file  the  same  in 
the  clerk's  office  of  that  court,  within  six  months  after  such 
estate  is  declared  insolvent;  and  every  such  claim  shall  be 
verified  by  the  affidavit  of  the  claimant ;  and  the  clerk  shall 
give  a  receipt  therefor,  &c.,-  "and  if  no  opposition  shall  be 
made  to  the  allowance  of  such  claim,  in  the  manner  herein- 
after provided,  within  nine  months  after  the  time  when  the 
said  estate  was  declared  insolvent,  such  claim  shall  be  admit- 
ted and  allowed  as  a  valid  claim  against  the  said  estate,  with- 
out further  proof."     [Clay's  Dig.  194,  §  10.] 

In  HoUinger,  et  al.  v.  Holly,  et  al.  8  Ala.  R.  454,  it  was 
said,  the  direction  that  each  claim  shall  be  verified  by  the  af- 
fidavit of  the  claimant,  does  not  niake  the  affidavit  indispen- 
sable to  the  allowance  of  the  claim,  when  no  exception  is  taken 
to  its  omission  in  the  manner  pointed  out  by  the  act.  "The  cre- 
ditor or  administrator  may  doubtless  require  the  claimant  thus 
to  verify  his  claim,  but  if  no  exception  is  taken,  there  seems  no 
sufficient  reason  to  reject  the  claim."  In  thepresent  case,  one 
of  the  claims  rejected  was  a  judgment  of  the  circuit  court  of 
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Pickens,  and  leSt  it  may  be  supposed  that  the  dignity  of  the 
evidence'  by  which  it  i§  attested  exempts  it  from  the  requisi- 
tton  of  the  statute,  it  may  be  remarked  that  the  act  is  expli- 
cit in  its  terms,  and  applies  alike  to  all  claims,  whether  sup- 
ported by  parol  or  record  evidence.  The  exception  was  tak- 
en to  the  want  of  an  affidavit  in  due  form,  and  within  proper 
time,  and  should  have  been  sustained.  For  the  error  of  the 
orphans'  court  in  ruling  otherwise,  its  decree  is  reversed  and 
the  cause  remanded. 


MILTON  v.  ROWLAND. 


i.  Where  a  deposition  is  supposed  to  be  irregularly  taken,  the  party  may  re- 
take under  an  order  of  court,  and  that  even  when  the  cause  is  called  for 
trial,  and  the  other  party  has  announced  himself  ready  for  trial,  but  is  un- 
willing to  waive  exceptions  to  the  deposition. 

2.  Although  the  omission  to  notify  the  opposite  party  in  writing  of  the  time 
and  place  of  taking  the  deposition,  may  be  good  cause  to  suppress  it,  if 
the  fact  of  notice  is  denied,  yet  a  verbal  notice  is  sufficient,  if  the  fact  of 
hotice  is  not  denied. 

3.  It  is  no  error  affecting  the  judgment  of  a  cause,  that  the  court  for  its  own 
information,  makes  inquiries  of  a  physician  as  to  the  extent  of  knowledge 
usually  possessed  by  midwives. 

4.  When  the  answer  of  a  witness  in  a  deposition  asserts  that  her  experience 
to  the  particular  avocation  of  a  midwife  enables  her  to  judge  of  particular 
diseases  in  females,  and  the  opposite  party  omits  to  test  her  knowledge  or 

-  «tperience  by  a  cross-examination — Quere,  if  the  objection  will  lie  to  an- 
swers stating  her  opinions  and  belief. 

5.  Any  person  may  epeak  of  the  existence  of  disease  in  another,  when  the 
disease  is  perceptible  by  the  senses. 

6.  An  exception  to  a  deposition,  to  each  answer,  and  to  each  sentence  of 
each  answer,  amounts  to  nothing  more  than  a  general  exception  to  the  de^ 

.  position. 

7.  When  there  is  a  warranty  of  a  personal  chattel,  the  law  does  not  impose 
on  the  buyer  the  duty  to  return  it,  if  the  warranty  is  untrue,  but  he  is  allow- 
ed to  keep  the  chattel  and  sue  for  the  breach  of  warranty. 
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8.  When  the  purchaser  of  a  slave,  warranted  sound,  subsequently  sells  it  for 
an  advanced  price,  the  expenses  and  trouble  he  has  been  at  does  not  fur, 
nish  the  »oZe  measure  of  damages  for  the  breach  of  warranty.  The  price 
subsequently  obtained,  at  a  fair  sale,  is  a  circumstance  which  may  go  to 
the  jury  as  one  of  the  means  to  ascertain  the  value  of  the  chattel. 

9.  When  the  question  raised  on  the  evidence  is  the  breach  of  a  warranty,  a 
charge  in  reference  to  the  law  arising  out  of  a  fraud  is  abstract. 

10.  Error  assigned  on  charges  which  were  not  excepted  to  at  the  trial,  can- 
not be  examined  in  this  court. 

.  Error  to  the  County  Court  of  Benton. 

Assumpsit  by  Milton,  payee  of  a  promissory  note,  against 
Rowland,  its  maker. 

At  the  trial  term,  and  previous  to  the  call  of  the  cause, 
the  defendant  made  affidavit  that  one  Mrs.  Stoner,  residing 
in  the  town  of  Jacksonville,  was  a  material  witness  for  him 
at  the  trial.  On  the  same  day  of  making  the  affidavit,  the 
defendant  gave  a  written  notice  to  the  plaintiff,  that  he  should 
proceed,  at  12  A.  M.  of  next  day,  to  take  the  testimony  of 
this  witness,  at  the  house  of  Michael  Stoner,  in  the  town  of 
Jacksonville,  before  certain  named  commissioners,  or  either 
of  them.  At  the  time  and  place  designated,  the  plaintiff  ap- 
peared, for  the  purpose  of  cross-examining  the  witness,  but 
the  defendant  stopped  the  examination,  and  said  he  would 
not  proceed  unless  the  plaintiff  would  waive  all  exceptions 
to  the  commission.  This  the  plaintiff  refused,  and  the  com- 
missioner left  the  place,  as  well  as  the  attorneys  for  both  par- 
ties— ^the  defendant's  attorney  informing  the  plaintiff  he 
would  get  a  new  commission^  and  return  immediately  to  take 
the  deposition.  Immediately  afterwards  a  new  commission 
was  issued,  and  the  defendant  proceeded  to  take  the  deposi- 
tion of  the  witness,  without  the  plaintiff  being  present.  No 
notice  was  given  other  than  as  above  stated. 

When  the  cause  was  called,  for  trial,  the  defendant  filed 
the  deposition  thus  taken,  and  obtained  an  order  to  publish 
it,  and  this  order  was  made  after  the  plaintiff  had  announced 
himself  ready  for  trial.  The  defendant  asked  the  court  to 
postpone  the  trial  to  allow  him  to  retake  the  deposition,  or 
to  continue  the  cause,  inasmuch  as  the  plaintiff  refused  to 
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waive  all  objections  to  the  commission.  The  court  thereup- 
on made  an  order  to  retake  the  deposition,  and  a  new  com- 
mission issued.  The  witness  resided  less  than  half  a  mile 
from  the  court  house,  and  the  court  directed  the  defendant 
to  inform  the  plaintiff  when  the  commissioner  should  start  for 
the  house  of  the  witness,  and  that  would  be  sufficient.  The 
defendant  gave  the  plaintiff  a  verbal  notice,  that  the  deposi- 
tion would  be  taken  the  next  morning,  at  7  o'clock.  The 
deposition  was  taken  without  the  presence  of  plaintiff,  and 
without  any  other  notice  than  that  just  stated.  The  certifi- 
cate of  the  commissioner  shows  the  commission  was  executed 
between  the  hours  of  seven  and  nine  o'clock  of  the  day  indi- 
cated in  the  verbal  notice,  which  was  the  day  after  that  indi- 
cated in  the  written  notice  first  before  stated. 

The  plaintiff  objected  to  the  order  to  retake  the  deposition, 
and  also  to  the  notice,  as  being  illegal,  insufficient,  and  un- 
timely— as  made  during  the  session  of  court,  and  after  the 
cause  was  called  for  trial. 

He  also  objected  to  the  deposition,  that  it  was  taken  on  a 
different  day  and  hour  from  that  designated  in  the  first  no- 
tice. The  objections  were  all  overruled,  and  the  deposition 
read. 

Several  questions  were  propounded  on  the  part  of  the  de- 
fendant, the  object  of  which  was  to  elicit  her  knowledge, 
whether  a  certain  female  slave  and  child  were  diseased.  She 
answered,  that  she  was  called  in  her  capacity  of  midwife — 
which  she  had  pursued  for  twenty  years — to  visit  a  female 
slave  named  Harriet,  in  the  possession  of  the  defendant,  and 
found  her,  on  the  10th  or  12  of  February,  1843,  diseased 
with  the  ^oworrAaa  in  its -last  stages.  The  child  was  also 
diseased  m  consequence  of  sucking  its  mother's  milk.  She 
also  stated,  that  her  experience  enables  her  to  judge  of  this 
disease.  She  also  answered,  the  slave  was  affected  at  the 
same  time  with  j9ro%>swsM^en,  brought  on,  as  the  witness 
believed,  because  of  the  former  disease,  and  in  consequence 
of  taking  medicines  for  it  which  weakened  the  system. 

The  plaintiff  objected  to  each  of  the  answers  of  the  wit- 
ness, £^nd  to  each  sentence  of  eaoh  answer,  but  the  court  al- 
lowed them  to  be  read. 

When  objection  was  made  to  these  answers,  the  court,  for 
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its  own  information,  asked  several  questions  of  a  physician, 
who  answered,  the  practice  of  midwivery  did  not  necessari- 
ly involve  the  knowledge,  or  the  ability  to  judge  of  the  ex^ 
istence  of  gonorrhosa  ov  prolapsus  uteri,  but  a  midwife,  from 
her  frequent  association  with  weak  and  delicate  women, 
would  be  likely  to  recognize  the  latter  disease,  particularly  if 
she  made  a  personal  examination.  The  plaintiff  objected  to 
this  examination,  but  the  court  overruled  him. 

The  court  then  decided  the  answers,  so  far  as  they  spoke 
of  the  disease  first  named,  were  incompetent  evidence,  but 
admissible  as  to  the  other.  Afterwards,  by  agreement  be- 
tween the  parties,  the  evidence  of  the  witness  as  to  both  dis- 
eases was  read  to  the  jury,  the  plaintiff  to  have  the  benefit 
of  his  exception,  if  either  was  illeg^al.  There  was  no  proof 
of  Mrs.  Stoner's  medical  skill,  other  than  contained  in  the 
deposition  itself. 

The  defendant  then  offered  evidence  tending  to  show  the 
note  on  which  he  was  sued  was  given  in  part  payment  of  the 
price  of  the  female  slave  and  her  child  sold  to  him  by  the 
plaintiff,  and  warranted  sound,  on  the  24th  January,  1843. 
It  was  also  in  evidence,  that  the  slave  then  appeared  to  be 
sound,  and  that  two  months  afterwards  she  appeared  to  be 
unsound,  but  the  defendant  then  sold  the  slave,  without  the 
child,  for  $600.  No  proof  was  made  of  any  offer  by  the  de- 
fendant to  return  the  slave  and  rescind  the  contract.  There 
was  also  evidence  tending  to  show  the  slave  was  sound  and 
healthy  from  her  infancy  up  to  the  time  of  sale ;  also,  thkt 
she  was  sick  a  short  time  after  the  sale,  and  that  the  plaintiff, 
at  the  sale,  represented  her  to  be  enceinte. 

The  plaintiff  asked  the  court  to  charge  the  jury — 

1.  That  the  defendant  could  not  avoid  the  payment  of  the 
purchase  money,  entirely,  unless  the  slaves  were  tendered 
back. 

2.  That  if  the  note  given  by  the  defendant  for  the  slave, 
and  the  defendant  within  three  months  afterwards,  sold  her 
for  an  advance,  although  the  slave  was  unsound,  yet  the  on- 
ly reduction  on  the  note  to  which  he  was  entitled,  was  for 
the  expense  aiid  trouble  incurred  in  consequence  of  her  dis- 
ease. 

3.  That  the  defendant  was  not  entitled  to  a  greater  reduc- 
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tion  on  the  note,  than  the  amount  of  injury  sustained  by  him 
in  consequence  of  the  sickness  of  the  slave. 

4.  That  when  the  vendee  does  not  rescind  a  contract,  up* 
on  the  discovery  that  the  vendor  has  committed  a  fraud,  he 
cannot  avoid  the  payment  of  the  purchase  money  in  toto. 

The  1st,  2d  and  4th  charges  were  refused,  on  the  ground 
they  were  abstract,  and  the  3d  given,  with  the  qualifica- 
tion that  the  amount  of  injury  sustained  by  the  defendant, 
was  the  difference  between  the  value  of  the  slave  if  sound, 
and  her  value  in  the  condition  she  was  at  the  time  of  the  de- 
fendant's purchase. 

The  plaintiff  excepted  to  the  several  rulings  of  the  court, 
and  the  bill  of  exceptions  sets  out  the  charges  actually  given 
to  the  jury,  but  these  were  not  excepted  to. 

The  assignment  of  errors  opens  all  the  questions  mooted 
at  the  trial,  and  also  questions  the  correctness  of  the  charges 
given. 

T.  A.  Walker,  for  the  defendant  in  error. 

5.  F.  Rice-,  contra. 

GOLDTHWAITE,  J.— I.  The  only  material  question 
growing  out  of  the  circumstances  attendant  upon  this  deposi- 
tion is,  as  to  the  authority  of  the  court  to  make  the  order  un- 
der which  it  was  taken.  If,  as  it  is  fair  here  to  assume,  the 
defendant  had  ascertained  the  deposition  in  the  first  instance, 
was  irregularly  taken,  there  is  no  reeison  why  he  should  wait 
until  the  objection  was  sprung  by  his  adversary.  All  that  a 
liberal  practice  should  require,  or  a  strict  one  demand,  is,  that 
the  opposite  party  should  not  be  put  to  expense,  and  trouble, 
of  anew  examination,  if  willing  to  abide  by  the  first.  Having 
refused  to  waive  objections  to  the  deposition,  or  rather  com- 
mission, as  it  was,  the  court  had  the  same  power  to  direct  it 
to  be  taken  over  as  it  had  in  the  first  instance.  And  this  is 
the  sura  and  substance  of  what  was  done. 

2.  Some  stress  is  laid  on  the  fact,  that  the  notice  of  the 
retaking  of  the  deposition  was  merely  verbal.  The  statutes 
do  not  prescribe  the  notice  shall  be  in  writing,  though  the 
usual  practice  is  for  it  to  be  so ;  but  however  well  the  omis- 
sion td  give  the  notice  in  writing  might  justify  a  court  in 
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suppressing  a  deposition,  when  the  fact  of  notice  is  denied  by 
the  opposite  party,  we  think  the  form  or  manner  of  notice 
is  of  no  importance,  when  one  in  point  of  fact  is  proved,  and 
not  denied  on  the  other  side.  The  statutes  evidently  leave 
the  time,  as  well  as  the  manner  of  notice,  a  matter  of 
discretion  with  thp  court  or  officer  allowing  the  commission. 
[Dig.  164,  §  1,  2;  167,  <§.  15,  16.]  Though  it  is  possible 
this  discretion  does  not  extend  beyond  a  personal  notice  to 
the  party  or  his  attorney.  [McEwen  v,  Morgan,  1  Stewart, 
190.] 

3.  The  fact  that  the  court  for  its  own  information,  and 
probably  to  guide  its  own  judgment,  made  inquiries  of  a  phy- 
sician as  to  the  extent  of  information  usually  possessed  by 
those  practising  as  midwives,  is  not  a  matter  which  affects 
the  case.  If  the  judgment  -on  the  point  presented  is  right, 
it  matters  little  how  the  information  was  got  at,  and  if  wrong, 
the  medium  of  information  will  not  prevent  the  reversal. 

4.  It  is  insisted  however,  that  the  answers  of  the  witness 
must  be  considered  as  giving  her  opinion  only,  that  the  death 
of  the  child  was  caused  by  sucking  its  mother's  milk,  and 
that  the  opinions  only  of  persons  of  skill  in  the  particular 
matter  are  evidence.  It  will  be  seen  the  witness  was  ques- 
tioned as  to  her  experience  in  such  matters,  and  very  possi- 
bly a  cross  examination  on  this  point  would  have  rendered  it 
certain  that  she  either  did,  or  did  not,  possess  the  skill  and 
science  to  authorize  her  opinions  to  be  received.  It  would 
be  going  very  far  to  exclude  testimony  on  the  ground  that  a 
particular  fact  was  not  proved  when  the  examination  itself 
was  of  a  general  matter  which  presupposed  the  information 
or  skill  to  speak  of  it.  [See  Carson  v.  Bank,  4  Ala.  Rep. 
148.]  ^     . 

5.  But  however  the  rule  is  to  be  applied  in  cases  general- 
ly, we  think  the  party  here  is  not  entitled  to  raise  the  ques- 
tion, as  it  was  not  raised  in  the  court  below.  The  excep- 
tion taken  at  the  trial,  so  far  as  any  thing  is  specific,  is  to 
the  allowing  the  witness  to  speak  of  the  existence  in  the 
slave,  of  particular  diseases.  Now  we  apprehend  the  most 
ignorant  witness  may  be  permitted  to  state  the  fact  of  dis- 
ease, when  open  to  the  perception  of  the  senses,  though  he 
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might  not  be  so  skillful  in  the  cause,  or  causes,  as  to  enable 
him  tq  give  his  opinion  as  evidence  to  govern  a  jury.  The 
question  raised  at  the  trial  was,  whether  what  the  witness 
saidas  to  the  slave's  being  afflicted  with  particular  diseases, 
was  admissible,  but  is  now  turned  into  one  as  to  the  capaci- 
ty of  the  witness  to^peak  of  the  causes  of  the  child's  death. 
We  are  clear  there  was  no  error  in  admitting  the  answers  as 
to  the  diseases,  and  as  to  the  opinion,  if  the  question  had  been 
raised  at  the  trial,  that  might  have  been  examined  into  fur- 
ther, or  rejected  entirely. 

6.  If  it  is  contended  the  exception  taken  is  sufficiently 
broad  to  cover  every  sentence  of  the  answer,  we  reply  that 
this  general  mode  of  reserving  a  matter  will  not  be  sufficient. 
An  Exception  to  each  interrogatory,  or  answer,  and  to  each 
sentence  of  the  same,  is  no  more  specific  than  one  made  in 
gross  to  the  entire  deposition.  Is  the  court  to  stop  and  criti- 
cise and  scrutinize  a  deposition  when  such  an  exception  as 
this  is  takei^  ?  The  object  of  an  exception  should  be  to  call 
the  attention  of  the  court  to  some  specified  defect  in  the  pro- 
ceedings, so  that  a  considerate  judgment  may  be  given  upon 
it,  and  that  the  opposite  party,  if  necessary,  may  waive  it 
if  improper,  or  sustain  the  position  if  necessary  by  other  evi- 
dence. When  sufficient  information  for  this  is  not  afforded, 
there  is  no  merit  in  the  exception. 

7.  Coming  then  to  the  charges  which  the  court  refused  to 
give,  at  the  instance  of  the  plaintiff,  the  first  may  be  dispos- 
ed of,  with  the  brief  remark,  that  when  there  is  a  warranty 
of  a  personal  chattel,  the  law  does  not  impose  on  the  buyer 
the  duty  to  return  it  if  the  warranty  is  untrue ;  but  he  is 
allowed  to  keep  the  chattel  and  sue  for  the  breach  of  war- 
ranty. [Stephins'  N.  P.  1295,  and  cases  there  cited.]  Such 
being  the  rule,  there  was  no  error  in  refusing  this  charge. 

8.  The  second  charge  involves  to  some  extent  the  same 
question  which  arises  out  of  the  qualification  of  the  third. 
It  is  as  to  the  true  measure  of  damages  for  the  breach  of  war- 
ranty of  the  slave  under  the  circumstances  in  proof.  In  the 
recent  case  of  Anderson  &  Willis  v.  Dudley,  at  this  term,  we 
had  occasion  to  consider  this  question,  and  a  majority  of  the 
court  then  held  the  measure  of  damages  to  be  the  difference 
between  the  value  of  the  article  as  warranted  to  be,  and  its 
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value  in  the  condition  it  was  at  the  time  of  the  warranty. 
The  qualification  of  the  third  charge  is  in  accordance  with 
that  decision,  but  it  is  supposed  that  when  the  thing  is  after- 
wards sold  at  the  same  or  a,  greater  price  than  was  paid  for 
it,  the  only  measure  of  damages  is,  the  expense  and  trouble 
necessary  to  bring  it  to  this  condition.  The  case  of  Hogan 
V.  Thorington,  8  Porter,  428,  is  cited  as  sustaining  this  dis- 
tinction. The  question  there  was,  not  whether  the  expenses, 
4^J.  were  the  only  damages  which  could  be  allowed,  but 
whether  they  were  recoverable  at  all.  We  then  said,  "  it  is 
not  for  the  warrantor  to  object,  that  the  purchaser  has  been 
amply  compensated  by  the  increased  price  at  which  he  sold 
the  slave.  This  resulted,  doubtless,  from  the  demand,  and 
in  consequence  of  the  enhanced  value  of  such  property  in 
market,  at  the  two  periods  of  the  purchase  and  sale.  The 
unsoundness  of  the  slave  when  the  warrantor  parted  with 
her,  contributed  nothing  to  such  a  result,  she  would  have 
been  sold  by  the  purchaser  for  as  much,  if  she  had  then  been 
sound,  and  no  expenditure  of  money  by  him  would  have  been 
necessary.  It  is  then  clear  the  purchaser  has  sustained  a 
loss  by  the  breach  of  warranty,  or  rather  has  been  prevented 
from  realizing  the  profit  he  was  entitled  to,  by  so  much  as 
the  sums  paid  for  medical  attendance  diminished  it."  From 
this  quotation  it  will  be  apparent,  the  court  then  considered 
the  purchaser  was  entitled  to  recover  as  damages,  the  value 
between  the  thing  as  it  was,  and.  its  value  as  represented  to 
be,  and  that  the  price  afterwards  obtained  was  a  criterion  by 
which  the  difference  in  value  might  be  estimated.  The 
same  distinction  was  held  by  Lord  Denman  in  Cox  v.  Walk- 
er, 6  A.  &  E.  523.]  The  price  at  a  fair  subsequent  resale 
is  then  not  conclusive  as  furnishing  the  rule,  though  it  cer- 
tainly is  a  circumstanpe  whieh  may  be  given  in  evidence  to 
the  jury,  as  one  of  the  means  to  ascertain  the  value  of  the 
chattel.  Although  it  would  have  been  more  proper  to  have 
explained  the  influence  that  the  subsequent  Sale  had  on  the 
cause  in  ascertaining  the  amount  of  damages  sustained  by  the 
breach  of  warranty,  we  cannot  say  there  was  error  in  refus- 
ing the  charge  as  requested,  inasmuch  as  it  assumes  the  on- 
ly reduction  which  the  defendant  was  entitled  to,  was  a 
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sum-  sufficient  to  cover  the  expenses  and  trouble  in  healing 
the  slave. 

9.  The  last  charge  was  properly  refused,  if  for  no  other 
reason,  on  that  assigned  by  the  court.  There  was  no  evi- 
dence of  fraud  in  the  sale,  as  distinct  from  the  warranty,  and 
we  have  already  stated  the  rule,  that  in  such  cases  the  pur- 
chaser is  not  bound  to  return  the  chattels.  The  case  of  Bar- 
nettv.  Stanton,  2  Ala,  Rep.  181,  has  no  application  to  this^ 
under  the  circumstances  in  proof,  for  it  does  not  appear,  the 
defendant  insisted  there  was  a  rescission  of  the  contract. 

10.  Although  errors  have  been  assigned  on  the  charges 
which  the  court  gave,  these  cannot  be  revised  here,  because 
no  exception  seems  to  have  been  taken  in  this  connection. 

We  have  thus  examined  the  entire  case,  and  find  nothing 
to  warrant  the  reversal  of  the  judgment. 
Judgment  affirmed.  •- 

COLLIERy  C.  J.— I  concur  in  affirming  the  judgment,  but 
refer  to  my  opinion  in  Willis  ^  Robertson  v.  Dudley,  for 
what  I  consider  a  correct  view  of  Hogan  v.  Thorington. 


PATTERSON,  et  als.  v.  THE  OFFICERS  OF  THE 
CIRCUIT  COURT  OF  MOBILE. 

1.  Several  plaintiffi  having  distinct  interests,  cannot  unite  in  a  motion  against 
the  sheriff 

2.  A  judgment  for  costs,  cannot  be  rendered  in  favor  of  any  one,  but  a  party 
to  the  suit  One  cannot  be  rendered  on  motion,  in  favor  of  the  oflScers  of 
court 

3.  A  judgment  in  favor  of  the  "  officers  of  the  circuit  court  of  Mobile,"  is  a 
nullity,  and  no  writ  of  error  can  be  sued  upou  it. 

Writ  of  Error  to  the  Circuit  Court  of  Mobile. 
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A  NOTICE  was  given  to  the  plaintiff  in  error  as  sheriff,  and 
others  as  his  sureties,  that  a  motion  would  be  made  against 
him  and  his  sureties,  for  costs  and  damages,  '<  in  the  follow- 
ing cases,  being  on  executions  put  in  your  hands,  as  sheriff 
of  said  county  of  Clarke,  which  issued  from  the  circuit  court 
of  Mobile  county,  and  which  you  have  failed  to  return,  viz :" 
Here  follows  a  list  of  ca^es  of  different  plaintiffs,  and  defend- 
ants, with  a  statement  opposite  each,  that  it  is  for  costs,  and 
when  returnable.  The  notice  is  signed  by  A.  Brooks,  clerk 
of  the  circuit  eourt  of  ^Mobile  county,  and  was  returned  ex- 
ecuted. -  .    ' 

The  entry  upon  the  Motion  docket  was—  «. 

■Officers  of  Mobile  Circuit  Court,-  ^     Motion  v.  sheriff  to  pay 
vs.  >  over  costs  in  the  following 

Patterson  and  his  sureties.       )  cases. 

This  motion  is  again  repeated  in  the  judgment  entry,  and 
a  judgment  rendered,  that  the  plaintiffs  recover  of  the  defend- 
ants, the  costs  in  the  following  cases,  to  wit :  Then  follows 
a  list  of  the  cases  separately,  a  statement  of  the  amount 
of  the  judgment  for  costs,  when  returnable,  that  the  same 
was  received  by  the  sheriff  and  was  not  returned.  "  Alto- 
gether amounting  to  the  sum  of  six  hundred  and  fifteen  dol- 
lars, together  with  the  costs  of  this  motion,  for  which  execU" 
tion  may  issue." 

Many  errors  are  assigned,  for  which  see  the  opinion  'of  the 
court.  .: 

Blount,  for  the  plaintiff  in  error,  cited  7  Ala.  R.  154. 

ORMOND,  J. — The  notice  is  given  in  this  case,  by  the 
clerk  of  the  circuit  court  of  Mobile  county,  to  recover  of  the 
sheriff,  by  motion,  the  costs  in  four  cases,  rendered  in  favor 
of  different  persons,  and  against  different  defendants,  because 
as  alledged,  he  had  failed  to  return  the  executions. 

If  this  motion  were  made  by  the  persons  in  whose  favor 
the  judgments  for  costs  were  rendered,  it  would  necessarily 
fail,  as  they  could  not  unite  in  making  a  joint  motion  against 
the  sheriff,  their  interests  being  several.     [Gary  v.  Hathaway, 
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6  Ala.  R.  165.]  Nor  if  the  parties  could  thus  unite,  could  a 
judgment  be  rendered  in  their  favor  upon  a  notice  by  the 
clerk  of  the  court,  as  seems  to  have  been  attempted  in  this 
case,  though  perhaps  thB  term  "  plaintiffs,"  used  in  the  judg- 
ment may  have  been  intended  to  refer  to,  and  embrace  the 
difl^rent  individuals,  who  were  "  the  officers  of  coutt ;" 
which,  from  the  caption  placed  at  the  head  of  the  judgment, 
and  on  the  minute  docket,  was  doubtless  the  style  of  the 
case  in  the  court  below.  It  is  so  considered  in  the  proceed- 
ings in  error.  The  writ  is  sued  out  against  the  "  officers  of 
the  circuit  court  of  Mobile,"  and  the  bond  to  supersede  the 
execution  is  made  payable  to  them,  by  that  designation. 
The  true  interpretation  therefore  of  the  term,  "plaintiffs,"  as 
used  in  the  judgment,  is  "  officers  of  court." 

In  (jary  v.  Boykin,  7  Ala.  R.  156,  we  had  occasion  to  con- 
sider this  question,  and  there  held,  that  the  summary  remedy 
given  by  our  various  statutes,  were  for  the  benefit  of  suitors 
in  the  courts,  and  did  not  apply  to  officers,  who  seek  to  recov- 
er costs  only.  Nor  indeed  do  we  know  of  any  authority  for 
the  rendition  of  a  judgment  in  favor  of  the  officers  of  court 
for  costs,  either  collectively  by  that  appellation,  or  in  favor 
of  each  individually,  for  his  separate  proportion.  Our  sta- 
tute authorizing  a  judgment  for  costs,  gives  it  to  "  the  party 
in  whose  favor  judgment  shall  be  given."  [Clay's  Dig.  316, 
^  20.[  A  judgment  for  costs  then  is  an  incident  of  rtie  judg- 
ment in  the  cause,  and  must  be  in  favor  of,  and  against  a 
party  to  the  cause.  It  is  manifest  the  officers  of  court  are 
not  parties  to  the  siiit.  The  jud^^ment  when  rendered,  is 
unless  otherwise  directed,  a  judgment  for  costs  also,  against 
the  unsuccessful  party,  and  by  the  act  of  1826,  when  they 
cannot  be  recovered  of  the  defendant,  an  execution  may  is- 
sue against  the  plaintiflf,  for  all  costs  created  by  him  in  ob- 
taing  his  judgment.     [Clay's  Dig.  316,  §  23.] 

3ut  although  this  judgment  is  whqlly  irregular,  it  cannot 
be  corrected  in  this  moder,  for  want  of  the  necessary  parties. 
The  judgment  in  favor  of  the  "officers  of  court,"  by  that 
appellation,  is  such  a  nullity  that  no  execution  could  issue 
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upDn  it,  and  if  on6  should  issue,  it  would  be  superseded  and 
quashed.  The  writ  in  this  case  is  not  prosecuted  against 
any  individual  or  individuals.  Who  the  *' officers  of  the 
circuit  court  of  Mobile"  are,  no  where  appears,  and  as  no 
judgment  can  be  here  rendered  against  them,  the  writ  of  er- 
ror must  be  dismissed.  [Joseph,  adra'r,  v.  The  Legatees  of 
Joseph,  5  Ala.  R.  280.]  ..^ 

Writ  of  error  dismissed. 


BEASON  V.  RIDDLE. 


1.  A  suit  instituted  before  a  justice  of  the  peace  and  removed  by  appeal  to 
the  circuit  or  county  court,  is  to  be  regarded  as  a  case  at  law,  and  the 
unsuccessful  party  must  be  charged  with  all  costs  by  the  appellate  court ; 
unless  the  case  shall  come  within  the  act  of  1824,  which  provides  that 
where  the  defendant  appeals,  and  the  plaintiff  recovers  less  than  the  judg- 
ment of  the  justice,  the  appellate  court  may  in  its  discretion  give  judg- 
ment against  either  party  for  the  costs;  or  where  a  successful  plaintiff  ap- 
peals and  recovers  no  more  than  was  adjudged  to  him  by  the  justice,  he 
shall  pay  all  costs. 

2.  Where  the  successful  party  is  improperly  charged  with  the  costs,  though 
he  objected  to  such  a  judgment,  the  error  is  not  a  mere  clerical  mispris- 
ion, amendable  on  motion  in  the  court  rendering  the  judgment,  or  in  the 
supreme  court  at  the  costs  of  the  plaintiff  in  error;  but  is  a  ground  for  the 
reversal  of  the  judgment. 

Writ  of  Error  to  the  Circuit  Court-  of  Randolph. 

This  was  a  suit  commenced  before  a  justice  of  the  peace, 
by  the  plaintiff  in  error  against  the '  defendant,  and  a  judg- 
ment being  there  rendered  against  the  plaintiff  for  costs,  he 
removed  the  case  by  certiorari  to.  the  circuit  court.  The 
amount  in  controversy  being  less  than  twenty  dollars,  the 
causq  was  submitted  to  the  court  upon  the  evidence  adduced 
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by  the  parties ;  whereupon  it  was  determined  that  the  |Mr6of 
established  the  plaiutiif' s  demand  for  two  dollars  and  twenty- 
cents,  and  a  judgment  was  rendered  in  his  favor  for  that  sum. 
It  was  further  considered  that  each  party  recover  of  the  other 
one  half  the  costs,  and  executions  were  ordered  t©  issue  ac- 
cordingly. 

1§.  F.  Rice,  for  the  plaintifi"  in  error,  insisted  that  the  cir- 
cuit court  having  ascertained  the  defendant's  indebtedness, 
and  rendered  a  verdict  in  the  plaintiflf 's  favor,  and  thus  given 
him  the  redress  which  the  justice  denied,  he  was  entitled  to 
full  costs.     He  cited  Clay's  Dig.  315,  »^  12-16 ;  316,  §  20. 

Faulkner,  for  the  defendant,  contended  that  in  the  imposi- 
tion of  costs  in  a  case  of  such  a  trivial  character,  the  circuit 
court  might  impose  costs  upon  the  one  party  or  the  other  in 
its  discretion ;  and  that  the  judgment  in  this  respect  was  not 
subject  to  revision.  He  cited  Clay's  Dig.  314,  §  10 ;  315,  <§. 
12 ;  350,  §  26 ;  6  Ala.  Rep.  476 ;  8  Id.  656 ;  9  Id.  615. 

•  COLLIER,  C.  J.— The  act  of  1814  prgvides  that  in  ap- 
peals from  justices  of  the  peape,  where  the  amount  in  contro- 
versy does  not  exceed  twenty  dollars,  the  court  shall  try  the 
sa^e  de  novo,  &c.  [Clay's  Dig.  314,  §  10.]  And  the  act  of 
1819  enacts  that  the  court  before  whom  such  appeals  are 
breught  shall  proceed  to  try  the  same  according  to  the  justice 
and  equity  of  the  case,  without  regarding  any  defect  in  the 
warrantj  capias,  summons  or  other  proceedings  of  the  justice 
of  the  peace  before  whom  the  same  was  tried.  [Id.  315,  <§> 
12.]  By  a  statute  passed  in  1807,  it  is  declared  that  costs  in 
equity  shall  be  paid  by  either  party  at  the  discretion  of  the 
court.  [Id.  350,  §  26.]  These  several  enactments  it  is  in- 
sisted invest  the  court  trying  a  cause  removed  from  a  justice 
of  the  peace  with  authority  to  tax  either  party  with  all  the 
cost)  or  so  to  apportion  it  between  them  as  may  be  thought 
best. 

Another  section  of  the  act  last  cited  provides  that  "  in  all 
cases  in  civil  actions,  the  party  in  whose  favor  judgment  shall 
be  given,  or  in  case  of  non-suit,  dismission,  or  discontinu- 
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ance,  the  defendant  shall  be  entitled  to  full  costs,  except 
when  it  is  or  may  be  otherwise  directed  by  law."  [Clay's 
Dig.  316,  §  20.]  A  statute  passed  in  1824,  enacts  that 
"  whenever  the  defendant  in  any  cause  that  shall  have  been 
decided  by  a  justice  of  the  peace,  shall  appeal  from  the  judg- 
ment of  such  justice,  and  the  appellate  court  shall  render 
judgment  in  favor  of  the  plaintiff  for  a  less  sum  than  that  re- 
covered before  such  justice  ;  such  appellate  court  may  render 
judgment  for  the  cost  of  such  appeal  either  against  the  plain- 
tiff or  defendant,  according  to  the  justice  of  the  case:  but 
where  the  plaintiff  or  successful  party  shall  appeal,  and  shall 
not  recover  more  than  was  adjudged  by  the  justice  of  the 
peace,  in  that  case  he  shall  pay  all  costs."  [Id.  315,  <§>  16.1 
These  provisions  the  plaintiff's  counsel  contends  are  conclu- 
sive to  show  that  the  defendant  should  have  been  charged 
with  all  the  costs. 

Although  the  act  of  1819  contemplates  the  proceedings  of 
a  justice  of  the  peace  when  removed  by  appeal,  with  much 
toleration,  and  requires  that  the  trial  shall  be  had  upon  prin- 
ciples of  equity  and  justice,  neither  that  nor  any  other  statute 
makes  them  either  in  terms  or  by  construction  cases  in  equity. 
Like  other  suits  at  law,  the  party  who  is  unsuccessful,  either 
in  the  prosecution  or  defence,  shall  pay  all  costs ;  and  the 
court  has  no  discretion  to  prevent  such  a  result ;  unless  the 
case  comes  within  one  of  the  two  categories  provided  by  the 
act  of  1824.  The  plaintiff  is  not  affected  by  this  statute ; 
first,  because  he  did  not  recover  in  the  circuit  court  less  than 
he  did  before  the  justice  of  the  peace ;  and  secondly,  because 
he  recovers  more.  It  follows  then,  that  the  judgment  against 
the  plaintiff  for  costs  cannot  be  supported. 

The  objection  is  not  a  mere  clerical  misprision,  amendable 
here  at  the  costs  of  the  plaintiff  in  error.  It  was  a  point  con- 
troverted in  the  court  below,  and  one  on  which  it  directly 
acted,  and  to  which  exception  was  taken.  We  have  only  to 
add,  th"at  the  judgment  is  reversed,  and  here  rendered  in  fa- 
vor of  the  defendant  in  error  for  f  2  and  all  the  costs  before 

the  justice,  as  well  as  the  costs  in  the  circuit  court. 
94 


% 
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;^  SPENCE  V.  THOMPSON. 

'i.  Counts  in  debt  for  the  statute  penalties  for  extortion  maybe  joined  with 
one  for  money  had  and  received,  where  the  entire  recovery  goes  to  the 
party  aggrieved. 

2.  On  a  statute  providing  the  officer  shall  be  liable  in  damages  to  the  party 
aggrieved  for  foiir  fold  the  fees  illegally  received,  an  action  of  debt  will 

.    He.  ~ 

3.  It  is  only  necessary  in  a  count  on  the  statute  to  alledge  that  certain  sums 
other  and  higher  than  those  allowed  by  law,  amounting  in  all  to  a  sum 
named,  were  illegally  demanded  and  received  by  the  defendant  as  an  offi- 
cer, under  certain  process, 

4.  The  circumstance  that  illegal  fees  are  collected  by  a  succeeding  sheriff 
as  due  to  a  preceding  sheriff,  and  paid  over  to  him,  is  no  defence  to  the 
statute  action  for  extortion. 

5.  Proof  of  the  receipt  of  a  less  sum  than  stated  in  the  allegation,  Will  sus- 
tain it ;  and  proof  that  higher  fees  were  received  than  allowed  by  law,  is 
equivalent  to  proof  that  other  fees  than  the  law  allows  were  received. 

6.  The  return  of  a  sheriff  on  a  preceding  execution  that  he  had  levied  on 
slaves,  is  not  evidence  that  he  kept  them  for  any  definite  time,  so  as  to 
warrant  a  charge  for  their  keeping,  the  time  of  keeping  not  being  stated 
in  the  return. 

7.  When  money  has  been  illegally  exacted,  no  demand  is  necessary  to  ena- 
ble the  party  to  maintain  an  action  for  money  had  and  received. 

8.  Where  in  an  action  of  debt,  the  verdict  is  in  damages,  for  which  judgment 
is  given,  this  irregularity  is  not  available  on  error. 

Writ  of  Error  to  the  Circuit  Court  of , Talladega. 

Debt,  by  Mrs.  Thompson,  against  Spence. 

The  declaration  contains  several  counts — the  first  of 
.  which  states  the  cause  of  action  to  be,  "  that  the  defendant 
wrongfully  and  illegally  as  sheriff  of  said  county,  demanded 
and  received  of  and  from  the  plaintiff,  under  and  by  color  of 
a  certain  fi.  fa.  [which  is  set  out]  for  executing  tl^e  same, 
and  for  his  fees  as  sheriff  upon  the  sanae,  a  higher  sum  of 
money  and  more  and  other  recompense  than  is  by  law  al- 
lowable, permitted  and  appointed;  that  is  to  say,  divers 
sumsy  amounting  in  the  whole  to  $9  43  more,  other  and 
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larger  than  his  fees  upon  sdid  execution,"  contra  formam, 
statuti,  and  from  which  the  liability  is  deduced,  to  pay  four 
fold  the  said  fees  so  unlawfully  received.  The  second  an4 
third  counts  describe  other  executions,  and  state  the  demand 
and  receipt  of  illegal  fees  in  the  same  form — in  the  one  of 
$21  39,  and  in  the  other  of  $91  54.  The  fourth  is  an  in- 
dehitatis  count  for  money  had  and  received.  The  defendant 
demurred  severally  to  each  count  of  the  declaration,  and  also 
to  it  as  entire.     The  court  overruled  the  demurrers. 

At  the  trial,  the  plaintiff  gave  in  evidence  the  receipt  of 
the  defendant  to  one  Shelly  as  her  agent,  for  $126  28,  as  in 
full  of  an  account  thus  stated  : 
Tarleton,  Abrams  &  Co.  ^Judgment— May,  1843.    $127  25 

V.  S  Interest 10  27 

E.  A.  Thompson.       )  

$137  52 

Paid  exchange,  10  per  cent 13  72 

,     Sheriif  s  fees 9  72 

Court  costs 9  43  •.. 

'     .'  $32  87  ■'        * 

D.  Roberson,     ^Judgment— Nov.  1840 1538  56 

V.  >  12  mo's  interest 12304 

E.  A.  Thompson.  )  

'    1661  60 
>f-  ——— 

Sheriff's 'fees... 9154 

Court  costs 1  87-93  41 

$126  28 

This  was  admitted  against  the  objection  of  the  defendant. 
The  plaintiff  then  read  in  evidence  two  writs  of  ^.  fa.  in 
the  above  entitled  cases,  in  the  first  of  which  the  sheriff  ig 
directed  to  levy  $127  25  damages,  and  $10  43  costs,  and  in 
the  other  $1538  56  damages,  and  $2  87  costs.  Both  appear 
to  be  returned  satisfied  by  the  defendant  as  sheriff.  This 
evidence  was  also  admitted  against  the  objection  of  defend- 
ant. 

There  was  evidence  conducing  to  show  that  one  Griffin 
was  the  defendant's  predecessor  in  office,  and  that  he  had 
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made  a  levy  or  execution  for  the  larger  sum.  The  plaintiff 
also  read  in  evidence  certain  entries  on  the  execution  docket 
of  the  clerk,  in  relation  to  various  executions  issued  in  said 
cases,  showing  a  levy  by  Griffin  on  certain  slaves. 

The  defendant  offered  in  evidence  another  Ji.  fa.  issued 
in  the  case  for  the  larger  sum  to  the  defendant  as  sheriff,  on 
which  he  returned  a  levy  on  certain  slaves,  and  that  the  Sale 
was  postponed  by  the  plaintiff  in  the  suit. 

It  was  also  proved,  that  the  defendant  had  paid  Griffin, 
the  former  sheriff,  his  fees  as  charged,  but  the  amount  was 
not  ascertained. 

On  this  state  of  proof  the  defendant  asked  the  court  to 
charge  the  jury — 

1.  That  if  they  found  that  a  part  of  the  costs  and  com- 
missions taken  by  the  defendant  were  taken  for  Griffin,  *and 
demanded  for  him  and  paid  to  him  by  the  defendant,  then 
the  plaintiff  could  not  recover  the  statute  damages  for  the  ex- 
cess paid  Griffin,  and  so  demanded  and  collected  for  him. 

2.  That  to  sustain  the  counts  in  the  declaration  charging 
the  defendant  with  taking  other  and  higher  fee's  than  the  law 
allowed,  the  plaintiff  must  show  the  defendant  had  received 
fees  for  services  for  which  the  law  allowed  no  fees. 

3.  That  if  there  was  no  proof  other  than  the  levy  by  the 
defendant  on  the  Ji.  fa.  of  his  having  taken  the  slaves 
therein  mentioned  into  his  possession,  the  presumption  was 
he  did  so  take  them,  and  he  is  allowed  25  cents  per  day  for 
keeping  them,  and  that  the  jury  might  look  to  this  in  ascer- 
taining his  fees. 

4.  That  it  was  incumbent  on  the  plaintiff  to  prove  the  ex- 
cess of  fees  precisely  as  charged  in  the  declaration — that  un- 
less the  proof  of  the  amount  corresponded  exactly  with  the 
allegations  in  some  of  the  counts,  the  plaintiff  could  not  re- 
cover, although  the  amount  found  was  less  than  the  account 
specified  in  the  several  counts. 

5.  That  the  plaintiff  could  not  recover  on  the  common 
count,  unless  she  had  before  action  brought  demanded  the 
excess  of  fees. 

These  charges  were  refused,  and  the  jury  instructed  that 
the  indorsement  of  the  execution  by  the  defendant  was  not 
evidence  that  he  had  the  slaves  in  his  possession  for  any 
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length  of  time,  or  that  he  was  entitled  to  any  compensation 
for  keeping  them. 

The  defendant  excepted  to  the  refusal  to  charge  as  asked, 
and  to  the  charges  given. 

Errors  are  assigned  upon  the  judgment  on  the  demurrer, 
the  several  rulings  excepted  to  at  the  trial,  and  also  that  the 
court  gave  judgment  upon  a  general  verdict,  ascertaining  the 
plaintiff's  damages  at  $302  50. 

Rice  and  Chilton,  for  the  plaintiff  in  error. 
L.  E.  Parsons,  contra. 

GOLDTHWAITE,  J.— 1.  The  question  on  the  general 
demurrer  is,  whether  the  counts  for  the  statute  penalties  are 
properly  joined  with  the  count  for  money  had  and  received. 
The  theory  of  joining  different  counts  in  the-  same  declara- 
tion is,  that  they  describe  different  caiises  of  action— ^the 
practice  is  to  multiply  the  counts,  to  avoid  the  consequences 
of  failing  upon  a  single  statement  of  the  cause  of  action, 
when  upon  some  part  of  the  entire  case  the  plaintiff  is  entitled 
to  relief.  Pursuing  the  inquiry  then,  as  if  this  plaintiff  had 
distinct  causes  of  action,  the  one  by  contract  and  the  other  by 
the  statute,  there  seems  no  sufficient  reason  why  he  should 
not  embrace  them  by  one  suit,  if  they  can  be  classed  in  the 
same  form  of  action.  It  has  been  held  that  debt  for  an 
amercement  in  a  court  leet,  and  on  a  mutuatis  may  be 
joined.  [Bedford  v.  Alcock,  1  Wils.  248.]  The  rule  is  said 
to  be,  that  when  the  same  plea  may  be  pleaded,  and  the  same 
judgment  must  be,  the  counts  may  be  joined,  (2  Saund. 
117c.)  though  the  identity  of  the  plea  certainly  does  not  con- 
stitute the  test,  as  this  would  prevent  the  joinder  of  a  count 
on  a  bill  single,  and  one  on  a  judgment  or  simple  contract. 
Taking  the  rule  however  as  stated,  it  covers  this  case,  and 
the  joining  the  counts  is  no  error. 

2.  The  objections  to  the  counts  Hb  the  statute  resolve 
themselves  into  two— that  the  action  of  debt  is  not  warrant- 
ed by  the  act — and  that  the  counts  are  not  sufficiently  spe- 
cific if  that  action  is  proper.  We  shall  examine  each  in  its 
order.  The  statute  provides  that  if  any  officer  "  shall  de- 
mand and  receive  any  other  or  higher  fees"  than  prescribed, 
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"  he  shall  be  liable  in  damages  to  the  party  aggrieved  for  four 
fold  the  fees  so  unlawfully  demanded  and  received,  to  be  re- 
covered before  any  court  of  competent  jurisdiction."  [Dig. 
238,  "§.  9.]  It  is  supposed  the  terms  "in  damages"  indicate 
the  legislative  will  that  the  action  to  recover  the  penalty 
shall  be  case  instead  /of  debt.  The  entire  force,  of  the  term, 
£is  indicating  the  action  on  the  case  is  lost,  when  the  nature 
of  the  penalty  is  considered.  It  is  as  fixed  and  definite  as 
terms  can  make  it,  and  there  is  no  discretion  as  to  the  sum 
to  be  recovered.  This  must  be  four  fold  the  fees  illegally 
demanded  and  received ;  hence  it  appears  there  is  no  reason 
growing  out  of  the  terms,  which  require  an  action  on  the 
case  instead  of  debt.  It  is  said  in  6  Bacon's  Ab.  392,  that  if 
a  penalty  be  given,  but  no  action  for  the  recovery,  an  action 
for  debt  will  lie.  This  seems  to  furnish  the  general  rule,  and 
as  there  is  nothing  of  sufficient  force  to  indicate  that  another 
form  of  action  was  intended,  that  of  debt  seems  entirely  in 
accordance  with  principle. 

3.  The  exception  to  the  substance  of  the  first  three  counts 
cannot  prevail.  The  object  of  pleading  is  to  advise  the  party 
what  he  is  required  to  answer,  and  when ;  if  this  is  suffi- 
ciently done,  and  a  legal  cause  of  action  is  exhibited,  a  de- 
claration is  good.  Here,  the  counts  substantially  pursue  the 
terms  of  the  statute,  as  the  defendant  is  charged  with  illegally 
demanding  and  receiving  for  fees  higher  and  other  recom- 
pense than  that  allowed  by  law,  as  well  as  specifying  the  ag- 
gregate sum  so  illegally  received.  This  would  be  sufficient 
in  an  action  for  extortion,  as  the  statement  of  the  sum  taken 
renders  the  allegation  certain  and  specific.  [Davy  v.  Baker, 
4  Burr.  2471.]  This  statement  of  the  sum  taken  seems  ne- 
cessary, in  addition  to  the  sta,tutory  definition  of  the  offence, 
but  is  unnecessary  to  be  proved  precisely  as  alledged,  as  any 
sum  illegally  taken  will  sustain  the  count.  [King  v.  Gill- 
ham,  6  Term,  265 ;  Rex  v.  Burdett,  1  Ld.  Raym.  149 ;  3 
Chit.  C.  L.  293  n.  wt| 

4.  The  fact  that  a  portion  of  the  illegal  fees  were  demand- 
ed on  account  of  the  former  sheriff,  and  paid  to  him  after  their 
receipt  by  the  defendant,  is  no  defence  to  the  action.  The 
sheriff  has  no  authority,  without  the  mandate  of  the  court,  to 
collect  fees  due  to  a  preceding  sheriff;  even  if  such  fees  are 
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legally  due  but  not  taxed,  and.  certainly  cannot  be  permitted 
to  avoid  the  consequences  of  an  illegal  exaction  by  showing 
it  was  made  for  the  benefit  of  another. 

5.  The  refusal  to  give  the  2d  and  4th  charges  requested 
was  proper  for  the  reason  previously  stated,  to  wit,  that  al- 
though some  sum  is  essential  to  be  seated  as  illegally  taken, 
under  color  of  office^  to  give  certainty  to  the  indictment,  yet 
it  is  not  necessary  to  prove  the  sum  precisely  as  laid.  Proof 
that  higher  fees  were  received  than  the  Ijiw  allows,  is  equiva- 
lent to  proof  that  other  fees  than  the  law  allows  were  taken. 

6.  The  return  of  the  sheriff  that  he  had  taken  slaves  in  ex- 
ecution, is  no  proof  that  they  were  kept  by  him  for  any  spe- 
cific time. ,  It  is  unimportant  here  to  say,  what  would  be  the 
force  of  a  return  stating  the  slaves  had  been  kept,  as  that  is- 
not  in  the  return  in  evidence.  Neither  is  it  necessary  to  en- 
ter on  the  question  whether  any  fees  can  be  collected  on  an 
alias  execution,  other  than  those  taxed,  or  as  commissions  for 
executing  it. 

7.  There  is  no  pretence  to  say,  that  when  money  has  been 
illegally  exacted,  the  sufferer  is  required  to  make  a  demand 
before  suing  for  money  had  and  received.        •    ■ 

8.  The  circumstance  that  the  verdict  of  the  jury  is  in  dam- 
ages instead  of  finding  the  sum  as  a  debt,  is  one  of  no  impor- 
tance, according  to  our  course  of  practice.  [Malone  v.  Hath- 
away, 3  Stewart,  29 ;  Sandford  v.  Richardson,  1  Ala.  Rep. 
182-;  Carrol  v.  Meeks,  3  Porter,  226.]  If  the  verdict  was  for 
more  than  was  proper,  amotion  for  a  new  trial  was  the  mode 
to  correct  the  error.     [Moore  v.  Coolidge,  1  Porter,  280.] 

On  the  whole  we  can  ascertain  no  error  in  the  record. 
Judgment  affirmed.  ,  i 
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.    ,  BROWN  V.  TURNER. 

1.  A  plea  that  a  writ  was  not  served  as  returned  by  the  sheriff,  is  bad. 

2.  A  bill  drawn  within,  and  payable  within  this  State,  nine  months  after  sight, 
is  payable  nine  months  after  it  is  presented  for  sight,  and  is  etitled-to  days 
of  grace. 

3.  Notice  of  the  dishonor,  of  a  bill,  payable  on  the  12th  November,  in  Mo- 
bile, given  on  the  27th  of  tlie  month  to  the  drawer,  in  Washington  coun- 
ty, is  insufficient  to  charge  him,  unless  some  satisfactory  excuse  is  made 
for  such  long  delay. 

Writ  of  Error  to  the  Circuit  Court  of  Wjishington. 

Assumpsit  in  the  county  court  of  Washington,  by  the  de- 
fendant in  error,  as  indorsee,  against  the  plaintiff  in  error  as 
drawer  of  a  bill  of  exchange  for  $1,000,  on  the  6th  February, 
1844,  upon  Austin,  Marshall  ,&  Co.,  Mobile,  payable  nine 
months  after  sight,  to  David  A.  Love.      '         • 

The  declaration  alledges  the  drawing  of  the  bill,  accord- 
ing to  its  tenor,  its  indorsement  to  the  plaintiff,  its  acceptance 
by  the  drawees  on  the  9th  February,  1844,  its  presentation 
to  the  agent  of  the  acceptors  for  payment,  they  having  dis- 
solved their  partnership,  and  being  both  absent  from  the  city 
of  Mobile,  on  the  12th  November,-1844,  and  refusal  by  them, 
and  protest  for  non-payment,  "  and  that  afterwards,  to  wit, 
on  the  27th  November,  1844,  the  defendanf  at  his  residence 
in  Washington  county,  had  notice  of  the  protest  aforesaid, 
by  means  whereof,"  &c. 

The  defendant  pleaded  in  abatement,  that  the  writ  was 
not  executed  five  days  before  the  return  day  thereof,  to 
which  the  plaintiff  demurred,  and  the  court  sustained  his, 
demurrer.  The  defendant  then  demurred  to  the  declara- 
tion, which  being  overruled,  he  pleaded  over,  non  assumpsit 
and  payment.  ^ 

Upon  the  trial,  as  q,ppears  from  a  bill  of  exceptions,  the  de- 
fendant moved  the  court  to  charge,  that  if  notice  of  protest 
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was  not  given  to  the  defendant  in  five  days  after  the  bill 
was  due,  it  was  insufficient — and  that  in  cas^  sufficient  no- 
tice was  not  given  to  the  drawer,  the  plaintiff  should  have 
proven  that  there  was  no  funds  in  tlie  hands  of  the  acceptors 
before  this  action  could  be  sustained,  which  the  court  refus- 
ed, and  the  defendant  excepted,  and  charged  the  jury,  that  a 
party  drawing  a  bill,  of  exchange,  became  liable  to  the  drawf 
er  orr  certain  contingencies,  the  non-acceptance  and  non-pay- 
ment of  the  same,  and  due  notice  given  of  the  failure  to  ac- 
cepf  or  pay.  That  the  jury  must  judge  of  the  diligence  used 
and  'whether,  from  the  testimony,  the  drawer  had  proper,  pr 
due  notice,  if  so,  they  must  find  for  the  plaintiff,  if  not  for 
the  defendant — to  which  the  defendant  excepted.  Ju^- 
ment  was  rendered  for  the  plaintiff; 

After  the  declaration  was  iiled,  an  ancillary  attachraeni 
whs  sued  out,  which  was  levied  on  some  slaves. 

The  defendant  prosecuted  a  writ  of  error  to  the  circuit 
court  of  Washington,  and  assigned  for  error—  • 

1.  In  sustaining  the  demurrer  to  the  plea.  .  <•  /    . '    . 

2.  In  overruling  the  demurrer  to  the  declaration. 

3.  The  record  does  not  show  whether  the  judgment  is  up- 
on the  writ,  or  attachment. 

4.  There  is  no  declai;ation  upon  the  attachment. 

5.  The  matters  arising  upon  the  bill  of  exceptions. 

The  circuit  court  affirmed  the  judgment  of  the  county 
court,  which  is  the  matter  now  assigned  as  error. 

'  >  ...  . 1   '  r ■ . 

Chandler,  for  plaintiff  in  error.       .  '  ,      -  .    . 

Leslie,  contra.  ,   ■  •'•>:. 

ORMOND,  J. — The  plea  that  the  process  was  not  served 
was  clearly  bad.  The  court  must  of  necessity  give  credence 
to  the  acts  of  its  own  officers,  otherwise  it  would  be  imped- 
ed at  every  step  by  the  trial  of  collateral  issues.  If  any  inju- 
ry is  thereby  caused  to  the  party,  he  must  seek  redress  in  an- 
other mode.     [Crafts  v.  Dexter,  8  Ala.  769.] 

The  suing  out  of  an  ancillary  attachment,  whilst  a  cause 
is  in  progress,  has  no  effect  whatever  on  the  suit  then  in 
progress,  ft|rther  than  to  provide  the  means  of  satisfying 
the  judgment,  if  one  is  obtained. 

95  ■:■  i  '...: 
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It  is  objected  that  days  of  grace  are  not  allowed  upon  such 
a  bill  as  this,  and  that  therefore  the  presentment  for,  and  de- 
mand of  payment  were  made  too  late.  The  act  of  1828  pro- 
vides, "  that  hereafter  the  remedy  on  bills  of  exchange,  for- 
eign and  inland,  and  on  promissory  notes  payable  in  bank, 
shaH  be  governed  by  the  rules  of  the  Ikw  merchant,  as  to 
days  of  grace,  protest  and  notice ;  and  bills  drawn  and  paya- 
ble within  this  State,  shall  be  deemed  inland  bills ;  and  those 
drawn  here  and  payable  out  of  this  State,  shall  be  deemed  for- 
eign bills."  [Dig.  383,  §  11.]  This  then  is  an  inland  bill  of  ex- 
change, payable  nine  months  after  sight,  and  it  is  well  settled, 
that  the  time  is  to  be  computed  from  the  date  of  its  accptance,  or 
presentment  for  sight,  [Campbell  v.  French,  6  Term,  200  ; 
Sturdy  v,  Henderson,  4  B.  &  A.  592.]  '  It  is  equally  clear, 
that  such  bills  are  entitled  to  days  of  grace.  This  bill  being 
shown  for  sight,  and  accepted  on  the  9th  February,  1844, 
fell  due  on  the  9th  November  after,-  and  adding  the 
days  of  grace,  it  was  properly  presented  for  payment  on  the 
third  day  of  grace,  which  was  the  12th  November,  1844. 

It  is  further  urged,  that  the  averment  in  the  declaration, 
of  notice  of  the  dishonor  of  the  bill  is  insufficient,  and  we 
are  of  that  opinion.  The-  bill,  as  we  have  seen,  was  paya- 
ble on  the  iSth  November,  and  the  averment  of  the  declara- 
tion is,  that  notice  was  given  tothe  drawer,  at  his  residence, 
Washington  county,  on  the  27th  November.  A  notice  of 
the  fact  of  the  dishonor  of  the  bill,  would  have  been  suiSicient 
if  put  inso  the  post  office  addressed  to  the.  drawer  at  his  post 
office,  the  day  after  the  refusal  to  pay  the  bill,  or  the  first 
mail  thereafter ;  but  it  is  neither  necessary  or  customary, 
when  notice  has  been  given,  to  state  the  facts.  The  usual 
avefraent  is,  that  due  notice  was  given  of  the  dishonor  of  the 
bill,  under  which  the  proof  may  be  made.  [Firth  v.  Thrush, 
8  B.  ^  C.  387.]  Here  we  infer  from  the  allegation,  that  no- 
tice was  given  personally  to  the  defendant,  at  his  Residence, 
whichj  if  given  in  a  reasonable  timb,  would  have  been  suffi- 
cient. But  in  our  opinion,  fi/teen  days  is  not  a  reasonable 
time,  within  which  to  give  notice  to  a  person  in  Washington 
county,  of  the  dishonor  of  a  bill  in  Mobile.  If  there  had 
been  any  sufficient  reason  for  this  long  delay,  it  should  have 
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been  averred  in  the  declaration,  or  at  least  proved  on  the 
trial.  ,  . '  '-f  :\,\.'  :>  <■  '„' 

What  is  a  reasonable  time  within  which  to  give'tio'tice,  is 
a  question  of  law  when  the  facts  are  detailed.  [Darbishirfe  v. 
Parker,  6  East,  3.]  We  know  judicially,  that  Washington 
IS  the  adjoining  county  to  Mobile,  and  that  therefore  the  in- 
terval which  was  suffered  to  elapse  between  the  dishonor  of 
the  bill  and  the  notice,  was  unreasonable.  In  the  case  last 
cited,  it  was  held,  that  where  there  was  a  general  post,  .nor 
tice  by  a  special  messenger,  not  communicated,  until  after 
the  hour  when  it  would  have  been  received  by  the  post,  was 
insufficient.  Whether  this  position  would  be  true  in  any 
other  case,  than  between  two  commercial  places,  we  need  not 
now  consider.  It  is  certainly  true  however,  that  when  no- 
tice is  necessary  to  be  given,  it  is  the  duty  of  the  party  to 
give  it  in  a  reasonable  time,  and  that  cannot  be  considered 
reasonable  which  takes  five,  or  six  times  longer  than  the 
same  information  could  be  carried  by  the  mail. 

Without  considering  the  first  charge  moved  for,  it  is  cleajj 
the  court  erred  in  refusing  to  instruct  the  jury,  that  if  suffi- 
cient notice  was  not  given,  the  plaintiff  could  not  recover, 
without  proving  the  drawer  had  no  funds  in  the  hands  of  the 
acceptor- 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded,  that  it  may  be  sent  back  to  the  county 
court,  for  further  proceedings. 


CALDWELL  v.  HARRISON. 

1.  Where  several  persons  are  deputed  to  represent  another  in  some  business 
transaction,  such  as  the  sale  of  property,  &c.,  it  seems  that  all  of  them 
should  join  in  executing  the  authority ;  hut  the  interest  of  the  principisil 


t66  ALABAMA. 


Caldwell  v.  Harrison. 


as  gathered  from  the  words  in  which  the  power  is  conferred,  may  control 
the  rule  of  interpretation.  In  respect,  however,  to  public  agencies,  an  au- 
.thority  executed  by  a  msgority  will  be  held  obligatory  and  a  good  execu- 
tion. 

2.  An  authority  to  commissioners  to  make  tlie  plan  of  a  bridge  across  a 
stream  at  a  place  where  a  road  passes,  to  contract  for  its  erection,  and  to 
examine  and  refport  whether  it  is  completed  according  to  the  plaujisgwrn 
a  public  agency,  and  if  the  majority  of  them  make  the  report  contempla- 
ted, their  action  is  quite  as  obligatory  upon  those  concerned,  as  if  it  had 
received  the  sanction  of  all  the  commissioners. 

3.  Where  a  party  subscribes  a  paper,  stipulating  to  pay  a  certain  sum  of 
money,  if  a  bridge  (which  was  to  be  let  out  and  built  according  to  a  plan 
to'be  adopted  by  certain  commissioners,)  should  be  completed  by  a  day 
designated,  and  reported  by  the  commissinners  to  be  done  and  finished 
according  to  contact,  to  make  his  undertaking  absolute,  it  should  at  least 
appear  that  the  work  was  completed  according  to  the  contract,  or  so  re- 
ported by  a  majority  of  the  commissioners  ;  and  the  mere  indorsement  on 
th(B  contract  signed  by  a  majority,  that  the  bridge  had  been  received,  is 
not  sufficient,  where  it  appears  that  th?  builder  had  not  complied  with  ius 
contract 

\   Writ  of  Error  to  the  County  Court  of  Butler. 

•  ,This  cause  was  instituted  before  a.justice  of  the  peace,  and 
iipjnoved  by  appeal  to  the  county  court,  where  a  judgment 
was  rendered  in  favor  of  the  plaintiff  below.  The  case  on 
which  the  court  below  acted,  and  now  here  for  revision,  is 
stated  at  length  in  the  record,  and  may  be  thus  condensed. 
A  paper  subscribed  by  the  defendant,  with  the  mark  and  fi- 
gures indicating  ten  dollai's  placed  opposite  his  name,  was  giv- 
en in  evidence.  That  paper,  so  far  as  material,  is  as  follows : 
"  We  the  subscribers  promise  to  pay  the  amounts  we  have 
set  opposite  our  names,,  for  the  purpose  of  building  a  bridge 
across  Pigeon  creek,  where  the  old  bridge  fell  in  near  Wm 
Mercer's,  upon  the  following  conditions,  viz  :  Wm  Wright, 
John  Smith,  Wm  Mercer,  Richard  Williams,  M.  M.  Weaver, 
and  Daniel  B.  Shines  are  appointed  commissioners,  who  are 
to  make  out  a  plan  of  said  bridge,  and  are  to  let  out  the  build- 
ing of  the  same  under  said  plan  to  the  lowest  bidder,  and 
when  said  bridge  is  completed,  and  reported  by  said  commit- 
tee'to  be  done  dnd  finished  according  to  contract,  then  we 
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hereby  bind  ourselves  to  pay  the  amount  subscribed  as  above 
stated :  Provided  the  same  is  done  by  the  1st  day  of  Decem- 
ber, 1844."  Which  instrument  of  writing  was  signed  by  the 
defendant,  with  the  amount  of  ten  dollars  set  opposite  his 
name  in  figures.  PlaihtifF  further  offered  a  Writing,  which 
set  forth  the  plan  of  the  bridge  referred  to,  as  prepared  by  all 
the  commissioners,  except  Richard  Williams  (who  never  act- 
ed upon  that  or  any  subsequent  occasion  with  the  commit- 
tee.) 

The  building  of  the  bridge  was  publicly  let  out  by  the 
commissioners  under  the  plan  adopted  by  them,  and  the  con- 
tract obtained  by  the  plaintiff  as  the  lowest  bidder.  A  bridge 
was  built  by  the  plaintiff,  at  the  place  designated,  but  alto- 
gether different  from  the  requirement  of  the  plan,  which  the 
acting  commissioners  unanimously  refused  to  receive ;  but 
with  the  exception  of  Wm.  Wright  agreed,  that,  if  the  plain- 
tiff would  do  certain  specified  work  and  make  some  altera- 
tions, and  warrant  the  bridge  should  stand  for  a  given  num- 
ber of  years,  then  they  would  accept  it.  This  proposition 
the  plaintiff  agreed  to,  and  the  commissioners  separated. 

On  a  subsequent  day,  a  majority  of  commissioners  signi- 
fied to  the  plaintiff  their  willingness  to  receive  the  bridge,  if 
certain  additional  work  was  done  on  it  ,•  and  pursuant  there- 
to, the  plaintiff  performed  such  additional  work  by  the  first  of 
December,  1844.     An  indorsement  was  made  on  the  writing 
above  set  out,  which  is  as  follows  :  "  We  the  commissioners 
have  received  the 'within  named  bridge;  (signed)  John  Smith, 
Madison  Weaver,  Daniel  B.  Shines,  William  Mercer."  Smith 
was  present,  and  assented  to  the  same  ;  Weaver  was  not  pre- 
sent, but  told  Smith  to  act  for  him,  who  accordingly  had  his 
name  signed  to  the  indorsement ;  Shines  was  not   present, 
but   wrote  to  Smith   to  act  for  him,    which   he   did,    and 
caused   his    name   to  be  subscribed  ;  Mercer  was  .not  pre- 
sent,  but  his  name  was  signed  by  his  authority  ;  Wright 
had  been  applied  to,  but  refused  his  sanction  to  the  proceed- 
ing. 

The  bridge  thus  received  was  materially  variant  from  the 
plan  under  which  the  contract  was  made — all  the  witnesses 
examined,  except  the  commissioner  Smith,  testified  that  the 
bridge  was  worth  less  than  that  undertaken  by  plaintiff  to  be 
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built.  All  with  the  exception  noticed,  stating  it  would  be 
worth  from  ninety  to  one  hundred  and  thirty,  instead  of  ooe 
hundred  and  thirty-nine  dollars  and  fifty  cents,  the  price  at 
which  it  was  bid  off,  and  would  have  been  worth.  The  ques- 
tion is,  has  the  condition  on  which  the  defendant  undertook 
to  pay  his  subscription  been  performed,  and  is  he  bound  to  pay 
the  same.  .  .     •      . 

T.  J.  Judge  and  N.  Cooi?  for'the  plaintiffs  in  error,  cited 
Paley  on  Ag.  148-9-50,  164,  166,  303;  Story  on  Ag.  115, 
116,  note  1,  10,' 15,  136,  157,  165,  166;  Chit,  on  Con.  667, 
669,  670  ;  4  Ala.  Rep.  340.   -  .  ,     ^ 

Watts,  for  the  defendant  in  error,  cited  Story  on  Ag,  14, 
22,  46  aote  4,  166,.  167;  1  B.  &  P.  Rep.  236 ;  6  Johns.  R. 
39 ;  3  T.  Rep.  592 ;  6  Cow.  Rep.  354 ;  4  Ala.  Rep.  622,  ;. 

COLLIER,  C.  J. — The  contract  sought  to  be  enforced  in 
this  case,  may  be  thus  stated,  viz  '.  on  condition  that  certain 
persons  would,  as  commissioners,,  make  out  the  plan  of  a 
bridge,  and  let  out  the  building  thereof,  pursuant  to  the  plan, 
the  defendant  below  promised  to  pay  ten  dollars  to  defray 
the  cost  of  its  erection,  when  the  san:;ie  was  completed  and 
reported  by  the  commissioners  to  be  finished  according  to  the 
stipulation  of  the  undertaker ;  Provided,  all  this  was  done  by 
the  first  day  of  December,  1844. 

If  a  party  depujte  several  persons  to  represent  him  in  some 
business  transaction,  such  as  the  sale  of  property,  6cc.  one  of 
them  cannot  separately  execute  the  authority.  It  has  even 
been  said  thst  the  rule  upon  this  point  is  so  strict,  that  an 
authority  to  three,  Joiw^/y  and  severally,  cannot  be  executed 
by  two,  but  one  or  all  must  act;  unless  the  intent  of  the  prin- 
cipal, as  gathered  from  all  the  words  employed,  is  sufficiently 
clear  to  control  the  rule  of  interpretation.  But  this  doctrine 
is  only  said  to  be  true  in  relation  to  private  agencies  ;  for  in 
public  agencies  an  authority  executed  by  a  majority  will  be 
held  obligatory,  and  a  good  execution  of  it.  [See  Story  on 
Agency,  45,  and  note  4.]  In  the  case  before  us,  the  autho- 
rity conferred  upon  the  commissioners  to  make  the  plan  of  a 
bridge,  to  contract  for  its  execution,  and  to  examine  and  re- 
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port  whether  it  was  completed  according  to  the  plan,  V/as 
quasi,  a  public  agency  ;  and  if  the  majority  of  them  made 
the  report  contemplated  by  the  authority  and  contract,  their 
action  was  quite  as  obligatory  upon  those  concerned,  as  if 
it  had  been  the  transaction  of  all  the  commissioners. 

But  to  make  the  defendant's  promise  absolute,  and  to 
charge  him  on  his  subscription,  it  is  necessary  that  the  bridge 
should  be  completed  according  to  contract,  or  at  .least  so  re- 
ported by  a  majority  of  the  coramisrioners.  We  will  not  say 
that  it  should  be  both  finished  in  that  manner,  and  so  report- 
ed to  be,  but  certainly  one  fact  or  the  other  must  be  estab- 
lished ;  for  the  defendant's  promise  is  made  upon  one  or  both 
of  these  conditions. 

The  evidence  showed  that  the  bridge,  which  was  in  fact 
built,  (when  the  additional  work  required  by  the  commis' 
sioners  was  completed,)  did  not  conform  to  the  plan  which 
they  adopted,  and  according  to  which  it  was  let  out.  And 
tlie  testimoriy  of  all  the  witnesses  but  one,  (who  was  a  com- 
missioner,) explicitly  affirms  that  it  was  less  valuable  than 
the  bridge  undertaken  to  be  erected  by  the  plaintiff. 

The  indorsement  on  the  contract,  that  the  bridge  has  been 
received  by.  the  commissioners,  if  sustained  by  extrinsic"  proof 
that  the  plaintiff  had  performed  his  undertaking,  would  per- 
haps be  a  sufficient  report  within  the  contemplatioa  of  the 
parties.  But  in  opposition  to  the  evidence,  it  cannot  be  in- 
tended from  the  mere  fact  that  the  commissioners  received  it, 
that  it  was  finished  pursuant  to  the  plan. 

In  cases  in  which  the  amount  in  controversy  is  as  small  as 
in  the  present,  it  has  been  said  that  the  decision  must  be  ac- 
cording to  equity  and  good  conscience.  By  this  we  are  to 
understand,  that  the  rules  of  strict  law  are  not  to  be  applied 
when  these  interfere  to  prevent  a  recovery,  or  exclude  a  de- 
fence which  a  court  of  equity  would  sustain.  But  if  the 
condition  on  which  the  defendant  promised  to  pay,  has  not 
been  substantially  performed,  he  is  not  liable. 

The  ruling  of  the  circuit  court  is  not  supported  by  the  ev- 
idence— its  judgment  is  consequently  reversed,  afid  the  cause 
remanded,  if  the  defendant  in  error  desires  it. 
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MYER,  ET  AL.  V.  RIVES. 

L  Where  a  guardian  invests  the  funds  of  his  wsurd  in  lands,  and  after  .the 
ward  comes  of  age,  a  receipt  in  full  of  the  personal  estate  is  given,  or  a 
settloment  ^ads  with  the  orphans'  court,  omitting  to  account  for  the  funds 
thus  invested,  the  receipt  or  settlement  will  be  Conclusive,  unless  im- 
peached for  fraud,  mistake  or  want  of  knowledge.        j 

Writ  of  Error  to  the  Court  of  Chancery  for  the  twelfth 
District. 

'This  bill  is  filed  by  Myer  and  McQ,ueen  and  wife  against 
Rives.  Its  abject  is  the  settlement  of  the  several  estates  of 
William  Myer  and  Frederick  Myer.  The  former  died  tes- 
tate in  South  Carolina  about  the  year  1820.  By  his  will  he 
left  specific  legacies  to  the  children  of  Frederick  Myerj  his 
son,  as  well  to  those  who  should  be  born  after  his  death  as 
to  those  then  living.  His  will  contains  a  clause  directing  his 
executors  to-  purchase  lands  for  the  benefit  of  his  heirs. 
Frederick  Myer  assumed  on  himself  the  sole  administration 
of  this  will,  and  removed  with  the  property  to  the  State  of 
Alabama,  where  he  died  intestate,  leaving  nine  children,  of 
whom  the  complainants,  Myer  and  Mrs.  McQueen,  are  two. 
Rives  was  appointed  his  administrator,  and  was  also  appoint- 
ed guardian  of  his  infant  children,  amongst  whom  were  the 
complainants  last  mentioned.  Frederick  Myer  had  pur- 
chased land  in  Alabama,  and  some  time  after  his  death,  two 
of  his  children,  of  full  age,  being  desirous  that  his  landed  es- 
tate should  be  divided  or  sold,  an  agreement  was  made  be- 
tween them  and  Rives,  by  which  their  shares  of  one  ninth, 
were  valued  by  commissioners  appointed  by  the  orphans' 
court,  and  tfee  valuation  paid  them  by  Rives.  The  lands 
were  then  conveyed  to  the  remaining  minor  children,  and 
the  two  deceiving  the  valuation,  entered  into  a  stipulation  to 
refund  to  the  minors  the  sum  advanced  by  Rives  upon  their 
coming  of  age  and  refusing  to  ratify  the  purchase.     This 
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arrangement  seems  to  have  had  the  sanction  of  the  orphans' 
court,  as  there  is  an  order  for  the  appointment  of  commis- 
sioners to  vahie  the  lands.  Rives  insists  he  was  authorized 
to  enter  into  this  arrangement  by  virtue  of  the  will  of  William 
Myer,  as  well  as  by  his  general  authority  as  guardian.  He 
also  insists  the  arrangement  was  beneficial  to  the  heirs,  sis 
well  as  warranted  by  the  action  of  the  orphans'  court.  He 
also  insists  that  he  has  fully  closed  and  settlied  his  accounts, 
both  as  administrator  and  guardian,  by  reason  of  which  set- 
tlements, the  complainants  are  concluded.  In  addition  to 
this,  he  exhibits  the  receipts  of  McQ^ueen  for  a  sum  of  mo- 
ney in  full  balance  of  the  personal  estate  of  Frederick  Myef, 
deceased.  The  record  of  the  orphans'  court,  showing  a  set- 
tlement by  Rives  as  guardian  of  the  complainant  Myer,  is 
also  exhibited.  The  proof  taken  fully  shows  that  the  ar- 
rangement, when  made,  was  more  beneficial  for  the  minor 
heirs  than  a  division  or  sale  of  their  portion  would  have  been. 
The  chancellor  dismissed  the  bill.  This  decree  is  now 
assigned  as  error.  ,       , 

J.  D.  F.  Williams,  for  the  plaintiffs  in  error,  insistedT — 

1.  That  a  power  conferred  on  a  trustee  cannot  be  exercised 
either  by  his  attorney  or  executor,  unless  the  authority  to  do 
so  is  given  by  the  instrument  creating  the  trust.  [2  Wms. 
on  Ex'rs,  628;  Cole  v.  Wade,  16Vesey,  27;  Dayley  v.  At. 
Gen.  4  Viner,  485 ;  Lucas  v.  Price,  4  Ala.  Rep.  679.] 

2.  If  Si  trustee  invests  the  trust  fund  improperly  or  with- 
out authority,  he  is  liable.  [Lewen  on  Trusts,  328 ;  Rin- 
gold  V.  Ringold,  1  H.  &  G.  U;  Lupton  v.  White,  15  Vesey, 
432;  At.  Gen.  v.  Fullerton,  2  V.  &  B.  265;  Hart  v.  Ten- 
eyck,  2  Johns.  Ch.  118.]  In  all  cases  of  doubt  as  to  power, 
the  trustee  should  apply  to  a  court  of  equity,  [Lewen  on 
Trusts,  318 ;  Robb  v.  Thompson,  1  A.  K.  M.  514.] 

Cook,  contra,  insisted  that  a  guardian  or  trustee  under  par- 
ticular circumstances  may  purchase  for  his  trustee  or  ward. 
[7  Am.  Com.   L.  175 ;  Ex  parte  Banks,   1  Rawles,   266 ;  1 
Johns.  Ch.  27;  2  Story's  Eq.  <§.  1357.]     Independent  of  the 
96 
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fact  that  the  pnrchase  was  beneficial  and  proper,   the  parties 

are  concluded  by. their  receipts  and  settlements. 

!»••:.;:■. 

•'  6OLDTHWAITE,  J.— We  are  not  prepared  to  say  there 
is  no  exception  to  the  rule  that  guardians  are  not  permitted 
to  change  the  personal  property  of  the  ward  into  real  estate, 
Of  vice  versa.  Indeed  it  seems  to  be  conceded  they  may  do 
so,  under  particulax  circumstances.  [2  Story's  Eq.  <§.  1357.J 
But  in  the  view  we  take  of  this  subject,  it  is  unimportant  to 
decide  this,  or  the  question  of  authority  under  the  will  of 
Williana  Myer.  It  is  entirely  evident  that  if  this  arrange- 
ment for  the  purchase  of  the  slaves  of  the  adult  children  on 
account  of  the  infants  would  not  be  sustained  by  a  court  of 
equity,  the  funds  paid  out  by  the  guardian  either  as  such  or 
in  his  capacity  of  administrator,  remain  as  personal  assets. 
In  this  connection,  the  settlement  of  the  accounts  by  the  de- 
feridant  with  the  complainant  Myer  in  the  orphans'  court, 
and  the  receipt  in  full  on  account  of  the  personal  estate  given 
by  McQ,ueen  is  conclusive,  as  the  statute  expressly  provides 
in  relation  to  the  first,  that  such  settlements  shall  not  be  im- 
peached except  for  fraud  in  obtaining  the  same,  (Dig.  304,  <^ 
37,)  and  we  apprehend  the  same  consequences  attach  to  a  re- 
ceipt given  upon  a  settlement,  when  no  advantage  was  taken 
and  when  the  knowledge  was  mutual. 

It  is  not  pretended  that  the  proof  makes  out  any  fraud, 
imposition,  mistake  or  ignorance  of  facts ;  and  hence  we  con- 
clude the  parties  must  be  considered  as  waiving  their  strict 
right  to  an  account  of  the  sum  invested  on  their  account, 
even  if  that  investment  was  not  to  be  sustained  on  principle. 

Decree  af&rmed. 
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1.  Upon  a  divorce  a  vinculo,  it  is  the  duty  of  the  chancellor  to  maHe  a.  dms- 
lon  of  the  estate  of  the  parties.  But  the  law  does  not  require  an  equal  di- 
vision of  the  estate,  but  one  graduated  according  to  the  nature  of  the  case, 
considering  the  cause  for  which  the  divorce  was  granted,  the  party  offend- 
ing, the  age  of  the  parties,  the  estate  to  be  divided,  &c.  &c.;  but  in  all  ca- 
ses, if  the  estate  of  the  husband  is  sufficient,  the  wife  is  entitled  to  a  main- 
tenance. 

2.  Where  the  personal  estate  of  the  husband,  consisting  principally  of  slaves, 
was  valued  at  $13,685,  and  his  real  estate  at  $1800,  the  cause  of  divorce 
being  the  abandonment  of  the  husband  by  the  wife,  the  parties  having  but 
two  grown  children  provided  for,  the  estate  having  been  accumulated  by 
the  industry  of  both  parties,  and  they  being  advanced  in  life — Held,  that 
one  third  part  of  the  personal  estate  absolutely,  and  the  use  of  o»e  third 
part  of  the  land  for  life,  appeared  to  be  a  just  exercise  of  the  legal  discre- 
tion vested  in  the  chancellor. 

3.  The  proper  course  in  such  a  case  is,  after  the  decree  has  been  pronound- 
ed,  for  the  divorced  party  to  file  an  allegation  of  faculties,  setting  out  the 
estate  of  the  husband,  which  he  is  required  to  answer,  after  which,  if  ne- 
cessary, proof  may  be  adduced.  But  where  the  court,  on  motion  and  pe- 
tition of  the  wife,  referred  the  matter  to  the  master  to  inquire  and  report 
the  estate  of  the  husband,  before  whom  the  husband  appeared,  held,  that 
it  was  too  late  to  raise  the  objection.  ,       , 

Error  to  the  Chancery  Court  at  Monroeville. 

The  plaintiff  in  error  filed  his  bill,  and  obtained  a  decree 
divorcing  him  from  his  wife,  because  of  her  voluntary  aban- 
donment of  him. 

In  her  answer,  the  wife  suggested  that  the  complainant 
was  the  owner  of  a  number  of  slaves,  and  other  property, 
and  that  she  was  destitute  of  the  means  of  support  in  her 
old  age,  and  by  her  counsel  moved  the  court  for  a  division  of 
the  estate,  that  she  might  no  longer  be  dependant  on  the 
friendship  and  charity  of  others  for  a  support.  Thereupon 
the  chancellor  made  a  reference  to  the  master,  to  take  an  ac- 
count of  the  personal  estate  of  the  complainant,   the   value 
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thereof,  and  average  value  of  his  income,  and  what  portion 
thereof  ought  to  be  set  apart  and  vested  in  the  defendant,  for 
her  maintenance  and  support.  Or  whether  it  would  be  more 
suitable  and  advantageous  to  her,  to  be  paid  annually  a  sum 
of  money,  instead  of  receiving  a  portion  of  the  estate. 

She  also  filed  a  petition,  particularly  describing  the  estate 
of  the  complainant,  and  claiming  alimony,  praying  a  ne  exeat, 

The  master  made  his  report,  in  which  he  estimated  the 
personal  property  of  the  complainant  at  the  value  of  $13,685 
and  his  real  estate  at 1,800 


$15,845 
That  his  annual  nett  income  was  $950.*  That  if  it  was  con- 
sidered proper  to  set  apart  a  portion  of  the  property  for  her  use, 
six  good  field  hands  would  be  a  suitable  proportion,  but  he 
considered  it  more  advantageous  to  heif  to  receive  $400  in 
money  annually. 

.The  defendant  excepted  to  this  report —   . 

.1.  Because  it  was  not  in  accordance  with  law,  equity,  or 
the  evidence. 

»  2.  Because  the  annuity  is  not  equivalent  to  an  equal  por- 
tion of  the  estate,  nor  as  suitable  or  advantageous  for  the  de- 
fendant. 

3.  Because  six  negroes  is  neither  a  lawful  or  equitable  pro- 
portion of  the  estate,  there  being  but  one  son,  and  he  settled 
for  life. 

4.  Because  the  master  has  merely  allowed  alimony  for 
life,  when  the  decree  is  a  divorce  from  the  bonds  of  matri- 
mony. 

The  complainant  also  excepted  to  the  report  of  the  master. 

Upon  the  coming  in  of  the  report,  the  complainant  moved 
to  dismiss  the  proceedings,  because  the  answer  laid  no  ground 
for  it,  and  because  there  was  no  petition  upon  which  it  could 
be  sustained. 

.,1^6  chancellor  refused  to  dismiss,  though  he  considered  it 
would  have  been  more  formal  if  the  defendant  had  filed  'her 
petition,  as  the  groifnd  of  proceeding.  Yet  as  the  complain- 
ant was  cited  to  appear,  and  did  appear,  and  examine  the 
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witnesses,  he  declined  to  dismiss.  He  further  proceeded, 
Hnd  decreed,  that  as  it  appeared  the  complainant  had  two 
children,  the  defendant  was  entitled  in  analogy  to,  dower,  to 
one  third  part  of  the  personal  estate  absolutely,  deducting 
from  the  value  of  the  personal  estate  $1106  debts  due  by 
him.  That  she  was  entitled  to  the  use  of  one  third  part  of 
the  land  during  her  life,  and  if  it  could  not  be  divided,  an 
equivalent  in  money.  He  appointed  commissioners  to  carry 
the  decree  into  effect,  leaving  the  complainant  in  possession 
of  the  dwelling,  house  and  adjacent  lands. 

From  this  decree  the  .complainant  prosecutes  this  writ, 
and  assigns  for  error  the  decree  of  the  chancellor^ 

lIopKiNs,  for  plaintiff  in  ersor. — In  England  the  ecclesias- 
tical courts  can  grant  divorces  from  bed  and  board  only,  even 
for  abandonment  or  adultery.  Upon  proceedings  for  a  di- 
vorce, at  the  suit  of  the  husband,  for  the  fault  of  the  wife  or 
her  crime,  the  court  would  make  an  allowance  against  the 
husband  for  her  support  pendmg  the  suit.  But  if  the  divorce 
were  granted  to  the  husband,  no  decree  could  be  made  a- 
gainst  him  for  an'allowance  for  her  support  after  the  divorce. 
It  was  otherwise  if  she  obtained  the  divorce.  She  would  in 
such  event  be  entitled  also  to  a  decree  against  him  for  a  suit- 
able allowance  for  her  support.  [13  Law  Lib.,  Poyntor  on 
Mar.  &  Div.  85,  86 ;  33  lb.,  Shelford  on  Div.  346,  348, 
350.] 

Where  a  wife  abandons  her  husband,  she  is  not  entitled  to 
alimony,  during  her  desertion  of  him,  even  in  a  case  where 
he  acquired  his  estate  by  the  marriage  with  her.  [Same 
book,  85,  note  B.]  For  the  same  reason  he  is  not  liable  for 
her  support  after  a  decree  of  divorce  for  the  abandonment.] 
At  common  law  he  is  not  liable  'for  necessaries  furnished  his 
wife  without  his  assent.  [Clancy's  Rights  of  Mar.  Women, 
23.]  But  a  court  of  equity  can  compel  him  to  furnish  ne- 
cessaries to  an  obedient  wife,  [lb.  23.]  But  no  court  can 
charge  him  with  necessaries  furnished  her  after  she  has  aban- 
doned him.  [lb.  33;  3  Esp.  Rep.  256;  2  Black.  Rep.  10, 
80.] 

Divorces  a  vinculo  may  be  decreed  in  this  State  for  aban- 
donment, adultery,  and  many  other  causes.     The  authority 
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giren  to  a  court  of  chancery,  when  it  decrees  a  divorce,  to 
decree  also  a  division  of  the  estate  of  the  parties,  intended 
only  to  authorize  the  court  to  make  a  decree  in  favor  of  the 
injured  parties,  as  is  done  in  England,  upon  decrees  a  mensa 
etthoro,  upon  such  decrees  as  the  latter  here,  there  would  be 
authority  to  decree  alimony  to  the  injured  party,  indepen- 
dent of  the  statute,  but  as  divorces  a  vinculo  are  not  granted 
in  England,  by  any  court,  there  is  no  principle  in  the  laws  of 
that  country,  which  authorized  any  allowance  of  alimony 
upon  a  decree  a  vinculo.  Hence  the  enactment  was  merely 
intended  to  authorize  courts,  upon  decrees  of  divorce  a  vin- 
culo, to  provide  for  the  injured  party.  Surely,  where  the 
husband  is  divorced  upon  the  ground  of  abandonment,  or  a- 
dultery,  either  it  was  never  intended  that  he  should  be  de- 
creed to  furnish  the  woman  with  a  support,  after  the  divorce, 
or  that  a  woman  owning  a  separate  estate,  and  her  husband 
nothing,  divorced  from  her  husband,  for  abandonment,  and 
adultery,-  should  have  a  part  of  her  estate  vested  by  decree  in 
her  husband,  as  his  property,  after  the  divorce  for  his  crime, 
[lb.  88,  note,  N.] 

In  no  case  would  there  be  any  authority  to  decree  allow- 
ance against  the  husband,  without  an  allegation  of  faculties, 
or  as  similar  proceedings  filed  by  the  wife,  to  which  he  might 
have  an  apportunity  of  answering.  [lb.  86  ;  33  Law  Lib. 
347.] 

It  was  not  right  to  allow  the  wife  any  thing  in  this  case, 
and  the  discretion  of  the  chancellor  may  be  reviewed  by  the 
appellate  court.  [lb.  90,  note,  U;  Holipes  v.  Holmes,  33  Law 
Lib.  250.]  If  the  court  had  authority  to  make  an  allowance, 
it  ought  not  to  exceed  one-fourth  part  of  the  personal  pro- 
perty, as  the  husband  and  wife  have  two  children.  The 
court  had  no  power  over  the  real  estate  of  the  husband, 
which  is  protected  in  every  case  by  the  statute..  [Clay's  D. 
170,  §8;  33  Law  Lib.  351.]  Yet  the  decree  compelled 
Lovett  to  divest  himself  of  a  title  to  one-third  of  his  real  es- 
tate for  the  life  of  a  third  person.  It  has  carved  a  freehold 
out  of  one-third  of  his  estate,  and  vested  the  title  to  it  in  a 
third  person.  If  Lovett,  the  husband,  should  die  before  his 
wife,  the  seizin  of  this  third  would  not,  either  in  deed  or  m 
law,  descend  upon  his  heirs;  if  they  died  before  Mrs.  Lovett, 
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their  wives  would  not  be  entitled  to  dower  in  this  third.  [Co. 
Litt.  title  Dower,  ch.  5,  §  36,  and  commentary  under  the 
head  of  Seizin.] 

The  right  to  decree  alinjony,  is  incident  to  the  power  of 
granting  divorces.     [33  Law.  Lib.  354.J 

Peck,  contra.        -  "       . 

ORMOND,  J. — The  act  authorizing  the  court  of  chance- 
I'y  to  dissolve  the  bonds  of  matrimony,  requires  the  court  pro-, 
nouncing  the  decree,  "to  order  and  decree  a  division  of  the 
estate  of  the  parties,  in  such  way  as  to  them  shall  seem  just, 
and  right,  having  due  regard  to  the  right  of  each  party,  and 
their  children,  if  any.  Provided,  however,  that  nothing  here- 
in contained  shall  be  construed,  to  compel  either  party  to  di- 
vest him, -or  herself  of  the  title  to  real  estate."  [Clay's  Dig. 
179,  <§('  8.]  We  are  now  called  or)  for  the  first  time,  to  con- 
strue this  law,  and  we  approach  the  subject  with  a  thorough 
conviction  of  the  magnitude  of  the  question,,  and  the  difiicul- 
ties  surrounding  it. 

The  counsel  for  the  plaintiff  in  error,  has  earnestly  insist- 
ed, that  it  is  impossible  to  suppose,  the  legislature  intended 
that  a  division  of  the  property  of  the  husband  should  be 
made  between  him  and  his  divorced'  wife,  when  she  has 
been  the  guilty  cause  of  the  separation ;  and  he  has  referred 
us  to  the  canon  law  of  England,  to  show,  that  alimony  is 
never  allowed  the  wife,  after  a  decree  a  mensa  etthoro,  when 
she  is  the  offending  party,  and  that  the  act  must  be  under- 
stood to  apply  to  those  cases  where  the  husband,  and  not  the 
wife  is  the  cause  of  the  divorce., 

There  are  insurmountable  difiiculties  in  the  way  of  this 
interpretation  erf  the  law.  It  declares  in  plain,  and  unambig- 
uous language,  that  "the  court  shall  decree  and  order  a  di- 
vision of  the  estate  of  the  parties."  It  was  not  alimony  that 
was  to  be  allowed  the  wife.  Alimony,  is  an  allowance  paid 
by  the  husband  out  of  his  income,  pending  a  suit  for  divorce, 
or  after  a  decree  of  divorce  during  the  period  of  their  separa- 
tion, upon  a  decree  a  mensa  et  thoro.  The  divorce  contem- 
plated by  this  statute,  is  a  vinculo  matrimonii,  and  was 
therefore  intended  for  a  permanent  provision  for  the  wife. 
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This  is  evident  from  the  nature  of  the  thing,  as  Well  as  from 
the  language  employed.  It  is  to  be  a  division  of  the  estate ; 
language  which  could  not  have  been  employed,  if  a  portion 
of  the  husband's  income  only  was  tobe  appropriated  to  the 
use  of  the  wife  during  her  life.  It  is  not  only  a  division  of 
the  estate,  but  it  is  a  division  of  the  estate  of  the  parties,  and 
that  this  applies  to  the  estate  of  the  wife,  as  well  as  the  hus- 
band, is  placed  beyond  all  doubt  by  the  proviso,  that  neither 
party  shall  be  compelled  to  divest  him,  or  herself,  of  the  title 
to  real  estate.  It  is  therefore  manifest  that  it  was  an  actual 
division  of  the  estate,  held  by  either  husband  or  wife,  or  by 
both  jointly,  which  was  designed  by  the  legislature,  and  not 
an  allowance  for  maintenance,  out  of  the  income  of  the  hus- 
band. . 

The  law  being  clear,. and  unambiguous  in  its  terms,  the 
argument  against  its  expediency  iH  entitled  to  but  little,  if 
any  consideration.  But  is  it  clear  that  an  enlightened  policy 
would  not  justify  the  making  a  permanent  provision  for  the 
wife,  even  where  she  has  been  divorced  for  adultery.  It 
must  always  in  such  cases  be  difficult,  ilf  not  impossible  to 
trace  the  causes  which,  step  by  step,  led  to  the  commission  of 
the  crime.  Slighted  affection,  unkindness  and  neglect  on 
the  part  of  the  husband,  may  be,  and  frequently  are  the  re- 
mote, if  not  the  proximate  causes,  which  lead  to  the  viola- 
tion of  the  marriage  vow ;  and  although  the  wife  be  guilty, 
the  husband  is  not  entirely  guiltless.  These  causes,  where 
they  exist,  certainly  constitute  no  justification  for  the  wife, 
but  do  they  not,  in  some  degree,  palliate  her  offence  ?  Inde- 
pendent however  "of  all  such  considerations,  the  public  at 
large  has  an  interest,  that  the  offender  shall  not  become  an 
outcast  upon  society,  cut  off  from  the  common  charities  of 
life,  without  the  means  of  support,  and  thus  tempted  to  con- 
tinue in  the  commission  of  vice. 

The  act,  it  is  true,  uses  the  term  division  of  the  estate,  hut 
it  does  not,  as  the  argument  of  counsel  supposes,  require  the 
court  to  make  an  equal  division  of  the  property,  and  thus  by 
giving  to  the  divorced  wife  greater  rights  in  the  property  of 
her  husband,  than  she  would  have  had  had  she  been  faithful 
to  him,  offer  a  premium  for  the  commission  of  crime.  ThB 
act  directs  the  division  to  be   made  in  such  way  as  to  the 
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court  shall  seem  just  and  right,  having  due  regard,  tovthe 
rights  of  each  party,  and  their  children,  if  any.  Here  is,  a 
large  discretion  invested  in  the  court,  by  which  the  division 
of  the  estate  may  be  graduated,  according  to  the  nature  of 
the  cause  for  which  the  divorce  was  granted — the  party  of- 
fepding — the  condition  and  age  of  the  parties — the  estate  o/ 
the  husband,  and  the  manner  in  which  it  was  acquired; 
whether  derived  principally  from  the  wife,  by  their  joint  e?;- 
ertions,  or  by  the  husband's  alone — the  condition  of  the  fem- 
ily,  and  the  children  still  depending  upon  the  husband  f<5r 
maintenance,  and  establishment  in  life.  All  these,  and  other 
•considerations,  will  necessarily  enter  into  the  sound  legal  dis- 
cretion of  the  court,  in  making  the  division. 

It  can  admit  of  no  doubt,  that  the  share  assigned  to  the 
\v;ife  of  her  husband's  estate,  should  .be  greater  when  .the  dir 
vorce  is  obtained  by  her  for  his  misconduct,  than  when  she 
is  herself  the  delinquent.  In  the  first  case  supposed,  the 
wife  being  cut  off  from  the  .SQcijety  of  hei:  husband,  and  from 
all  the  comforts  of  wedded  life,  withput  any  fault  on  her 
part,  should  be  placed  by  the  court  in  as  good  a  condition,  as 
the  nature  of  the  case  will  admit  J  The  English  ecclesiastical 
courts,  go  so  far  in  some  causes,  as  to  allow  the  wife  one-half 
the  income  of  the  joint  estates-  c^f  the  husband  and  wif(^. 
[Cooke  V.  Cooke,  2  Phil.  40.]  .    '  ,  "  "     ;  ,, 

We  need  not  consider  this-  aspect  of  the  case  further,,  as 
the  question  before  us,  is  the  portion  of  the  wife  when  she  is 
the  delinquent.  The  adjudged  English  cases  afford  no  aid 
in  .this  investigation,  as  alimony  is  not  allowed  to  the  wife 
by  the  canon  law,  after  the  divorce,  when  she  is  the  offend- 
ing party.  Our  statute,  as  we  have  seen,  introduced  a  new 
rule,  and  provided,  that  in  such  cases  a  division  of  the  estate 
should  be  made.  But  in  our  opinion,  a  proper  regard  to  pub- 
lic morals  requires,  as  well  as  the  manifest  design  and  pur- 
pose- of  the  statute,  that  the  division  should  be  graduated  by 
the  quality  of  the  offence,  and  shall  purposely  omit  all  con- 
sideration of  the  manner  of  the  division  where  the  wife  has  a 
separate  estate,  as  that  fact  does  not  exist  in  this  case. 

We  are  clear  in  the  opinion,  that  no  construction  can  be 

put  upon  the  statute,  which  would  authorize  the  court  in  any 
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crfse,  to  do  less  than  provide  a  maintenance  for  the  wife,  if 
the  estate  of  the  husband  is  sufRcient  for  that  purpose.  We 
use  the  term  maintenance,  in  preference  to  subsistence,  be- 
cause we  think  the  statute  evidently  contemplated  something 
beyond  a  mere  support.  She  should  be  enabled,  if  her  hus- 
band's estate  was  such  as  to  justify  it,  to  live  in  such  a  man- 
ner, as  if  possible  to  enable  her  to  regain  her  lost  standing  in 
society. 

The  defendant  in  this  case  was  not  an  adulteress.  Her 
offence  is  the  abandonment  of  her  husband.  This  is  doubt- 
less a  high  offence  against  the  marriage  relation,  but  neither 
in  itself,  nor  in  its  consequences,  so  great  as  the  crime  of 
adultery.  The  chancellor  allowed  her  one-third  part  of  the 
husband's  personal  estate,  deducting  a  sufficiency  for  the  pay- 
ment of  his  debts,  and  the  use  of  one-third  part  of  his  land 
during  her  life,  securing  to  him  the  use  of  the  mansion,  and 
the  grounds  adjacent. 

We  cannot  say  that  this  \^as  an  improper  exercise  of  the 
discretion  of  the  chancellor.  The  parties  appear  to  be  in  the 
middle  rank  in  life,  as  his  estate,  real  and  personal,  is  valued 
a;t  $15,485.  They  are  now  in  the  decline  of  life,  with 
gtown  children,  who  it  seems  are  settled,  and  we  infer  from 
ttie  report  of  the  master,  that  the  estate  has  been  created  by 
the  economy  and  industry  of  the  husband  and  wife.  Con- 
%idering  the  age  of  these  parties,  the  cause  of  divorce,  and 
ithe  amount  of  the  estate,  we  are  not  prepared  to  say,  that  the 
chancellor  has  not  kept  within  the  bounds  of  legal  discre- 
tion, in  the  division  of  the  estate. 

It  is  further  contended  that  the  decree,  by  vesting  in  the 
wife  a  life  estate  in  one-third  part  of  the  lands,  has  divested 
ihe  liusband  of  his  title.  In  our  judgment  the  law  evidently 
contemplated  a  division  of  land.  It  directs  the  court  to  make 
a  division  of  the  estate  of  the  parties.  The  term  estate,  is 
certainly  comprehensive  enough  to  irtclude  lands,  and  indeed 
tt  might  be  the  only  estate  the  parties  possessed.  The  limi- 
tation in  the  pr6viso  strengthens,  instead  of  impairing  this 
Conclusion.  The  prohibition,  that  neither  party  shall  be 
Tkdmpelled  to  divest  him  or  herself  of  the  title  to  real  estate, 
In  connection  with  the  section  to  which  it  is  added,  shows 
that  some  interest  was  intended  to  be  made,  susceptible  of 
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division,  and  this  is  satisfied  by  giving  the  use,,  and  permit- 
ting the  fee  to  remain  in  the  owner.  If  it  had  been  intended 
to  prohibit  the  division  of  real  estate,  instead  of  this  proviso, 
the  term  personal  would  Have  been  prefilted  to  the  word  es- 
tate. 

The  mode  of  proceeding  in  the  ecclesiastical  courts  to  ob- 
tain alimony,  is  by  an  "  allegation  of  faculties,"  as  it  is  called, 
on  the  part  of  the  wife,  setting  out  the  estate  of  the  husband, 
which  he  is  required  to  answer,  and  which,  as  it  is  the  in- 
come of  the  husband,  is  generally  conclusive  on  the  wife, 
but  which  she  may  in  some  cases,  contradict  by  proof.  [Shel- 
ford  on  Marriage  and  Divorce,  586.]  This  allegation  is 
made  whilst  the  suit  is  in  progress,  for  alimony  pending  the 
suit,  or  after  the  decree  is  prt)nounced,  for  a  permanent'  al- 
lowance. 

The  course  pursued  in  this  case  was  merely  by  motfon  to 
the  court,  upon  which  the  court  directed  a  reference  to  the 
master,  to  ascertain  the  estate  of  the  husband.  The  husband 
appeared  before  the  master,  and  contested  his  right.  It 
would  certainly  have  been  more  regular  for  the  wife,  after 
the  decree  was  passed,  to  have  filed  her  petition,  setting  forth 
the  estate  of  her  late  husband,  and  his  answer  thereto  would 
in  all  probability  have  dispensed  with  the  necessity  of  a  re- 
ference. But  we  think  it  was  too  late  to  raise  the  objection, 
after  the  appearanccx  before  the  niaster,  as  every  thing  was 
accomplished  which  would  have  been  if  a  petition  had  been 
filed. 

The  decree  of  the  chancellor  must  be  affirmed, 
r. 
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1.  Where  a  noticsvig  given  that  a  motion  will  be  made  for  judgment  on, a 
particular  day  of  the  term,  if  the  motion  is  not  then  aubmitted,  the  notice 
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>•  will  perhaps  be  discontinued;  but"^if  it  is  afterwards  made,  and  continued 

-•  at  the  defendant's  instance,  tlie  latter  cannot  object  to  the  irregularity. 

a,  Where  &  fieri  facias  issued  on  a  joint  judgment  against  the  principal  and 
his  security,  is  returned  imsatisfied,  it  is  no  answer  to  a  suggestion  by  the 
plaintifiT,  that  the  sheriff  could  with  due  diligence  have  made  the  mo"hey 

»  thereon,  that  the  surety  paid  the  execution  in  part,  upon  an  agreement 

•  with  the  plaintiff  that  the  latter  should  proceed  against  the  sheriff  and  his 

r  sureties  for  the  neglect  of  the  latter  to  make  tho  money  of  the  principal, 
before  the  surety  should  be  looked  to  for  tlie  payment  of  the  residue.  But 
it  seems  the  recovery  upon  the  suggestion  should  not  exceed  the  balance 

'  "of  the^yo.  unpaid,  with  damages  and  costs. 

Writ  of  Error  to  the  Circuit  Court  of'  Tuscaloosa. 

.  This  w$is  a  proceeding  uiidev  the  statute  of  1326,  at  the  suit 
of  the  defendant  in  error  suggesting  that  the  plaintiff,  Gary, 
could  with  due  diligence  have  made  the  money  on  a, writ  of 
fieri  fqcias  in  favor  of  the  bank  against  J.  B.  Biinn,  and  S.  D. 
Hoojcs,  which  was  placed  in  his  hands  as  the  sheriff  of  Sumter 
coynty.  Pursuant  to  a  notice,  a  motion  was  made  against  the 
sheriff  and  the  sureties,  in  his  official  bond,  for  judgment, 
founded  upon  the  default  suggested.  An  issue  being  made 
up,  the  cause  was  submitted  to  a  jury,  who  returned  a  ver- 
dict for  the  plaintiff  below,  and  judgment  rendered  accord- 
ingly. 

^  On  the  trial,  the  defendants  excepted  to  the  ruling  of  the 
Court.  The  bill  of  exceptions  presents  the  following  points : 
1.  The  notice  was  issued  in  December,  1844,  informing  the 
defendants  that  the  motion  would  be  made  on  the  "first  day 
of  the  March  term  of  the  circuit  court  holden  in  1845,  but 
the  same  was  not  submitted  until  the  12th  day  of  that  term, 
when  it  was  then  made  and  continued  by  the  plaintiff.  On 
the  trial  docket  of  the  succeeding  term,  there  is  the  follow- 
ing memorandum  :  "Cont'd  by  defendants,  Sept.  term,  1845;" 
and  tfiis  was  held  sufficient  to  authorize  the  court  to  take 
jurisdiction  of  the  cause,  notwithstanding  an  objection  by 
the  defendants.  2.  After  the  evidence  on  the  part  of  the 
plaintiff- was  closed,  the  defendants  introdl^ced  the  cashier  as 
a  witness,  who  testified,  that  after  tlie  return  of  the  execution 
in  February,  1844,  as  well  as  he  recollected,  Hooks,  one  of  the 
defendants  in  execution,  and  the  security  of  Bunn^  proposed  to 
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the  bank  to  pay  one  half  the  judgment,  that  time  should  be 
given  him  for  the  remainder,  and  he  permitted  to  institute  a 
proceeding  like  the  present  against  the  sheriff  and  his  sure- 
ties, in  the  name  of  the  bank,  for  his  use  and  benefit.  Th(^ 
bank  acceded  to  this  proposition,  but  in  a  short  time,  perhaps 
the  same  day,  the  directory  being  informed  that  the  debt 
was  classed  among  the  bad  and  doubtful  debts,  and  was  in 
the  hands  of  the  agents  and  attornies  of  the  bank  for  collec- 
tion and  settlement,  withdrew  their  assent  to  the  proposition, 
^nd  referred  the  matter  to  the  agents  and  attorneys.  It  was 
proved,  that  it  was  the  practice  of  the  attorney  for  the  bank, 
■whenever  informed  that  a  defauU  existed,  to  institute  rules, 
without  consulting  the  d'irectory.  There  was  no  evidence 
that  the  attorney  knew  of  any  agreement  between  the  bank 
and  Hooks,  that  this  proceeding  was  carried  on  'for  the  bene- 
fit of  the  latter,  'or  that  the  bank  was  to  hold  him  accounta- 
ble for  costs  in  the  event  of  a  failure  to  prosecute  the  same 
with  effect.  It  was  admitted  that  Hooks  had  been  active  In 
the  prosecution  of  this  motion,  and  that  upon  his  information 
the  attorney  for  the  bank  had  acted.  The  defendants  fur- 
ther provejsl^  that  one  of  the  agents  and  attorneys  for  the  bank, 
in  July,  1845,  paid  on  the  judgment  against  Bunn  and  Hooks 
the  sura  of  $320,  which  he  had  repeived  from  Hooks  about 
one  year  previously.  The  defendants  theli  proposed  to  prove 
the  declarations  of  the  agent,  &:.c.  who  thus  paid  the  money, 
made  at  the  time  of  the  payment,  "  to  show  that  this  motion 
was  made  in  the  name  of  the  bank,  for  the  use  and  benefit  of 
Hooks ;  but  the  plaintiff  objected  to  their  admission,  and  the 
objection  was  sustained. 

E.  W.  Peck  &  L.  Clark,  for  the  plaintiff  in  error,  made 
the  following  points:  1.  The  court  should  have  refused  to 
take  jurisdiction  of  the  motion,  because  the  notice  informed 
the  plaintiffs  that  a  motion  would  be  made  on  the  first  day  of 
a  term,  when  in  fact  it  was  not  made  during  the  term,  but  on 
the  12th  and  last  day  of  the  term  it  was  merely  docketed  and 
continued  by  the  bank.  [Broughton  v.  The  Bank,  6  Porter, 
48 ;  Crawford  v.  Planters  &  Merchants'  Bank,  4  Ala.  Rep. 
N.  S.  313.] 

2.  The  declarations  of  Jones  should  have  been  admitted. 
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He  was  the  agent  and  attorney  of  the  bank,  to  whom  this 
very  matter  had  been  refused  by  the  bank,  the  declarations 
were  made  by  the  agent,  touching  the  business  referred  to 
him,  and  while  acting  in  the  premises ;  they  were  therefore 
a  part  of  the  res  gesta,  and  binding  upon  the  bank,  especial- 
ly as  the  bank,  being  a  mere  artificial  body,  could  only  act 
through  the  instrumentality  of  agents.  [1  Greenl.  Ev.  §  113, 
p.  125;  Story  on  Agency,  «^  138,  p.  130.] 

p.  Maktin,  for  the  defendant  in  error.  The  notice  of  the 
motion  was  regularly  given,  and  continued.  But  if  this  be 
not  so,  the  appearance  and.  plea  waives  all  objection  to  the 
jurisdiction  of  the  court.  [Clay's  Dig.  218,  <^  85  ;  1  Porter's 
Rep.  22  ;  8  Id.  442;  1  Ala.  Rep.  137,  207.]  The  declara- 
tions of  the  agent  and  attorney  of  the  bank  were  incompe- 
tent evidence — he  being  a  good  witness.  [1  S.  4*  P-  R©P- 
449 ;  4  Ala.  Rep;  710.]  There  can  be  no  objection  to  the 
judgment — it  is  rendered  upon  a  verdict  which  affirms  the 
truth  of  the  suggestion.     [4  Ala.  R.  296.1 

COLLIER,  C.  J. — Conceding,  that  where  parties  to  be  af- 
fected, are  informed  by  a  notice  that  a  motion  will  be  made 
on  a  particular  day  of  a  term  for  judgment  against  them,  it  is 
Dpcessary  to  submit  the  motion  on  that  day,  or  the  notice 
will  cease  to  be  available  ;  yet  it  does  not  become  so  wholly 
inoperative  that  a  motion  afterwards  made  cannot,  under  any 
circumstances,  be  entertained.  Here,  it  appears  from  a  note 
made  on  the  trial  docket  for  the  term  next  after  the  return  of 
the  notice,  and  after  the  motion  had  been  submitted  that  the 
cause  was  continued  by  the  defendants.  This  note  was  quite 
sufficient  to  have  authorized  an  entry  nunc  .pro  tunc  upon 
the  minutes,  if  riecessary,  and  may  be  considered,  as  having 
been  formally  made.  The  continuance  of  a  cause  at  the  iri- 
stance  of  a  party,  presupposes,  or  at  least  admits  its  pendency 
in  court,,  and  will  estop  him  afterwards  insisting  that  it  had 
been  previously  discontinued. 

We  will  not  atop  to  inquire  whether  the  declarations  of  the 
agent  of  the  Bank  are  so  connected  with  the  receipt  and  pay- 
ment of  the  money  as  to  constitute  a  part  of  the  res  gesta  : 
for   conceding  their  truth,  they  furnish  no   answer  to   the 
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suit  by  the  bank.  It  must  be  borne  in  niind  that  Hooks, 
though  a  defendant  in  the  same  execution,  was  the  surety  of 
Bunn,  and  therefore  int^ested  in  its  collection  from  his  prin- 
cipal's estate.  Upon  its  return  unsatisfied,  his  liability  contin- 
ued, and  there  was  nothing  unnatural  in  endeavoring  to  make 
such  terms  with  the  bank  as  would  relieve  himself  as  much 
as  possible.  Certainly  he  might  stipulate  for  the  immediate 
payment  of  a  part  by  himself,  and  that  the  bank  should  pror 
ceed  against  the  sheriff  and  his  sureties  for  the  default  in, not 
making  the  money.  It  may  be  that  the  sheriff  might  show 
the  payment  by  Hooks  and  pj^o  tanto  diminish  the  recovery 
against  him ;  but  certainly  such  an  agreement  could  n,ot  im- 
pair the  right  of  the  bank  to  charge  him  for  the  residue. — 
Thus  far  at  least  the  judgment  would  remain  unsatisfied,  and 
the  remedy  for  the  ofiicial  default  as  available  as  when  the 
fi.fa.  was  returned. 

It  is  immaterial  whether  the  proceeding  was  .instituted  at 
the  suggestion  of  Hooks  or  not^ — it  is  in  the  name  of  the  bank, 
commenced  and  prosecuted  by  its  attorney,  and  whether  in 
its  initiation  the  directory  had  any  agency,  is  immaterial — 
they  have  adopted  it,  and  that  is  quite  sufficient.  There  is 
nothing  in  the  record  but  the  notice  and  suggestipn  that  in- 
dicates that  the  plaintiff  sought  to  recover  the  full  amount  of 
the  execution,  and  the  judgment  rendered  for  less  than  half, 
with  damages  according  to  the  statute.  There  is  no  eri*or 
in  the  ruling  of  the  circuit  court,  and  its  judgment  is  conse- 
quently affirmed. 


BILLLINGSLEY  v.  HARRELL. 

J.  Where  a  debtor  in  the  first  instance  gives  a  mortgage  on  slaves,  to  se- 
cure his  creditor,  and  the  creditor  afterwards  takes  from  him  another 
mortgage  on  the  same  and  other  property,  extending  the  law  day,  tind  se- 
curing other  creditors,  the  acceptance  of  the  last  mortgage  creates  an  im- 
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plied  contract  ootjto  proceed  on  the  first,  and  thefefore  the  possessioa 
.  held  by  the  creditor,  of  slaves  purchased  at  a  sale  under  the  first  mort- 
gage is  not  adverse,  so  as  to  render  a  sale  by  the  trustee  under  the  second 
mortgage  void  on  account  of  an  adverse  posfession.  The  title  of  the  cre- 
^or  acquired  by  his  purchase,  is  subordinate  to  the  last  mortgage. 

Writ  of  Error  to  the  Circuit  Court  of  Perry.    '        '  •  • 

Detinue,  by  BillingsTey  against  Harrell,  to  recover  certain* 
slaves. 

At  the  trial  the  plaintiiF  reacl  in  evidence  a  deed  under  date 
of  17th  September,  1840,  executed  by  John  Huntington  of 
the  first  part,.  William  Howell  of  the  second  part,  and  the  de- 
fendant of  the  third  part.  This,  after  reciting  that  Hunting- 
ton is  indebted  to  Harrell,  by  four  promissory  notes,  the  first 
for  $1740,  dated  12th  July,  1839,  due  one  day  afterdate,  to 
Frederic  Becton,  and  by  him  assigned  20th  March,  1840,  to 
Harrell,  without  recourse  ;  the  second  for  $120,  dated  and 
due  19th  February,  1840  ;  the  third  for  $124  27,  dated  and 
due  the  29th  April,  1840  ;  and  the  fourth  for  $705,  dated 
16tTi  September,  1840,  -and  due  1st  January  next  thereafter. 
And  after  the  farther  recital  that  the  plaintiff  Billingsley,  and 
one  Parish,  are  the  securities  for  Huntington,  on  three  seve- 
ral hotes,  payable  to  the  Branch  of  the  Bank  of  the  State  of 
Alabama  at  Mobile,  the  dates  and  sums  not  recollected,  but 
the  three  amounting  to  $2,000,  proceeds  with  the  declaration 
that  Huntington  is  desirous  to  secure  Harrell  in  the  payment 
of  the  surhs  due  to  him,  and  to  save  Billingsley  and  Parish 
harmless  on  account  of  their  liabilities,  then  conveys  to,  How- 
ell certain  described  lots  of  land  in  the  to\va  of  Marion,  and 
certain  slaves  then  named  a"nd  described,  upon  the  following 
condition,  i.  e.,  should  Huntington  fail  to  pay  off  and  dis- 
charge the  debt  to  the  said  Harrell  and  to  the  said  bank  by 
the  1st  January,  1841,  then  and  in  that  event  the  said  How- 
ell, so  soon  thereafter  as  the  said  Harrell,  or  the  said  Billings- 
lea  and  Parish  should  direct,  should  take  the  property  de- 
scribed, both  real  and  personal,  and,  after  a  certain  notice,  ex- 
pose the  same  to  sale  for  cash,  and  out  of  the  proceeds  of  such 
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sale  first  to  pay  Harrell  whatever  sum  should  remain  due  to 
him,  and  then  to  pay  the  said  bank  the  sum  remaining  due 
to  it,  or  to  pay  Billingsley  or  Parish  such  sums  as  either 
should  have  paid  the  bank- 

The  deed  provides  for  Huntington's  possession  until  the 
expiration  of  the  time  limited,  and  for  its  avoidance  if  the 
debts  are  paid  by  him.  The  plaintiff  then  proved  by  Hun- 
tington that  he  in  July,  18^9,  became  indebted  to  one  Becton 
by  note  in  the  sum  of  f  1740.  At  the  time  of  receiving  the 
money  for  wjiich  this  note  was  given,  Huntington  executed 
to  Becton  a  bill  of  sale  or  mortgage,  dated  12th  July,  1839, 
conveying  to  him  the  same  slaves  as  were  afterwards  con- 
veyed in  the  deed  to  Harrell  before  stated.  At  the  foot  of 
this  instrument  is  the  following  memorandum  or  agreement. 
The  condition  of  the  above  bill  of  sale  is  as  follows :  "  I 
have  borrowed  and  received  from  Frederic  Becton  $1740,  for 
which  amount  said  Becton  has  John  Huntington's  note,  for 
which  I  have  given  the  above  bill  of  sale,  which  is  deposited 
with  George  Hodge,  and  if  the  same  be  not  paid  to  said  Bec- 
ton on  application  at  Marion  on  the  1st  January,  1840,  then 
the  said  Becton  is  to  cause  the  said  Hodge  to  have  sold  at 
auction  the  above  named  slaves,  or  so  many  as  will  pay  the 
above  specified  amount  of  $1740."  This,  as  well  as  the  bill 
of  sale,  was  signed  by  Huntington.  The  witness  further 
stated,  that  in  November  of  the  same  year  Becton  returned 
this  bill  of  sale  and  drew  another  in  its  stead,  but  substan- 
tially similar.  When  the  note  became  due  the  witness  was 
not  prepared  to  pay  it,  and  proposed  to  the  defendant  to  ad- 
vance the  money  to  Becton  and  take  up  the  note,  and  to  take 
the  bill  of  sale  which  Becton  held,  as  a  security,  and  assume 
Becton's  place.  This  was  agreed  to,  and  the  defendant,  in 
March,  1840,  paid  the  sum  to  Becton  and  took  from  him  a 
transfer  of  the  note  and  bill  of  sale.  The  witness  further 
stated  he  executed  the  deed  of  the  17th  September,  1840,  at 
the  instance  of  the  defendant,  under  the  following  circum- 
stances :  The  defendant  came  to  him  shortly  before  the  ex- 
ecution of  that  deed,  and  said  he  considered  the  slaves  con- 
,  veyed  in  the  bill  of  sale  to  Becton  assigned  to  him  as  not  suf- 
ficient to  pay  the  debt  and  accumulated  interest,  and  desired 
the  witness  should  give  further  security  by  executing  a  deed 
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o(  trust  on  his  house  and  lot.  Witness  agreed  to  do  this, 
provided  the  plaintiff  and  Parish,  who  were  indorsers  for  him 
in  bank,  should  be  embraced  in  the  deed.  The  defendant 
consented,  and  the  deed  before  stated  was  then  executed. 
The  three  smaller  notes  set  forth  in  this  deed,  except  that 
for  $120,  were  given  for  interest  which  had  accumulated,  or 
would  so  accumulate  by  fhe  1st  January,  1841.  They  were 
founded  on  the  interest  growing  out  of  the  $1740  note,  ori- 
ginally given  to  Becton.  At  the  time  of  the  execution  of 
this  deed,  there  was  no  understandiiig  or  agreement  between 
its  parties  as  to  what  was  to  be  its  effect  on  the  bill  of  sale 
previously  made  to  Becton.  After  the  witness  had  made  the 
dtfed,  he  informed  the  plaintiff  and  Parish  that  he  had  secured 
them  in  a  deed  of  trust  with  the  defendant.  They  both  as- 
sented, and  said  they  were  satisfied.  The  bill  of  sale  to  Bec- 
ton, which  with  the  note  was  assigned  to  the  defendant,  was 
left  in  his  possession  when  the  witness  left  Alabama  in  1843, 
and  since  that  time  he  knew  nothing  of  it.  To  the  best  of 
the  witness'  recollection,  the  defendant  sold  the  slaves  under 
the  Bectoii  bill  of  sale  in  Dfecember,  1844 — [Most  probably 
a  clerical  error  for  1842.  j  The  sale  was  made  in  Marion— 
they  were  put  up  to  sale  at  the  request  of  the  defendant,  who 
became  the  purcha^r.  The  witness  was  not  present  at  the 
sale.  The  slaves  went  into  the  possession  of  the  defendant, 
and  were  in  his  possession  when  witness  left  the  State  in 
January,  1843. 

The  plaintiff  then  put  in  evidence  a  deed  made  by  the  de- 
fendant and  William  Howell,  dated  12th  March,  1841,  which 
recites  that  Huntington  was  desirous  of  conveying  to  one 
Foster  his  house  and  lotj  (the  same  conveyed. by  the  trust 
deed,)  and  also  that  they  had  received  satisfaction  to  the  ex- 
tent of  the  value  of  the  same,  and  for  the  further  considera- 
tion of  one  dollar,  they  thereby  forever  quit  claimed,  aban- 
doned and  gave  up  to  the  said  Huntington,  all  right,  title, 
claim  or  interest  of  any  and  every  kind  whatever,  and  con- 
sented to  the  aforesaid  sale,  or  any  other  disposition  the  said 
Huntington  should  see  proper  to  make.  This  deed  was  ac- 
knowledged before  the  clerk  of  the  county  court.  • 

The  plaintiff  then  proved  by  a  witness  that  he  as  the  agent 
for  Foster  bought  the  house  and  lot  in  Marion  for  the  sum  of 
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$3000—^2500  in  cash,  and  |500  on  a  credit  until  the  first 
January.  The  settlement  or  payipent  of  the  purchase  mopey 
was  made  in  the  office  of  defendant,  but  the  witness  did  not 
remember  whether  the  defendant  was  present.  $1500  was 
counted  and  laid  on  the  table,  and  $1000  was  paid  by  one 
C^wthorn,  as  he  said,  to  defendant.  The  witness  could  not 
tell  who  took  up  the  money,  but  the  note  was  ma^e  to  Hun- 
tin^on  for  the  other  $500. 

The  plaintiff  then  proved  his  payment  to  the  bank  at  Mo- 
bile by  the  substitution  of  his  own  paper  and  cash,  of  the 
notes  for  which  he  and  Parish  were  sureties  for  Huntington, 
amounting  to  about  $2500.  It  was  also  in  proof  that  Hun- 
tington was  altogether  insolvent,  and  had  removed  from  the 
State. 

The  plaintiff  further  proved  that  Howell,  the  trustee  in 
the  deed  of  trust,  duly  advertised  the  slaves  under  the  terms 
of  that  deed.  The  slaves  were  not  present,  but  in  the  pos- 
session of  the  defendant,  who  forbade  the  sale.  The  plaintiff 
became  the  purchaser  of  the  three  slaves  now  sued  for,  and 
received  a  bill  of  sale  from  the  trustee. 

The  defendant  then  proved  the  execution  of  the  bill  of  sale 
from  Huntington  to  Becton  before  spoken  of,  which  is  the 
same  as  previously  set  out,  except  that  one  Buckley  is  named 
instead  of  Hodge  to  make  the  sale.  This  was  duly  recorded 
in  the  clerk's  office,  9th  December,  1839.'  . 

He  then  proved  a  sale  of  the  said  slaves  by  Buckley,  apd 
the  execution  of  a  bill  of  sale  from  him  to  defendant,  dated 
5th  December,  1842. 

On  this  •  state  of  proof  the  plaintiff  requested  the  court  to 
charge  the  jury — 

1.  That  the  deed  of  trust,  in  so  far  as  it  is  embraced  in 
the  bill  of  sale  or  mortgage  to  Becton,  was  incorjsistent  with 
.and  repugnant  to  that,  and  operated  in  law  as  a  surrender  of 
the  same.     This  was  refused. 

2.  The  court  charged  the  jury,  that  if  at  the  time  of  the 
sale  by  the  trustee  of  the  slaves  to  plaintiff,  the  defendant 
was  in  possession  under  his  previous  purchase  under  the 
B^ton  bill  of  sale,  claiming  them  under  the  sale  in  good  faith, 
then  his  possession  was  adverse,  and  the  sale  by  Howell  to 
the  plaintiff  was  void. 
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3.  The  plaintiflf  insisted  the  defendant  was  to  be  charged 
with  the  price  of  the  lots?  &c.  sold  to  Foster,  and  that  this 
was  sufficient  to  pay  the  debt  secured  to  him  by  the  Becton 
bill  of  sale  ;  that  this  sale  operated  as  a  satisfaction  of  that 
bill  of  sale,  and  therefore  the  sale  to  the  defendant  under  that 
was  void,  and  the  possession  thereby  acquired  by  the  defend- 
ant was  not  adverse  to  the  title  of  the  trustee  in  the  deed  of 
trust,  and  so  requested  the  court  to  charge.  This  was  re- 
fused, but  the  court  instructed  the  jury  the  defendant  was  to 
be  charged  with  $2500  on  that  account,  and  if  this  sum  was 
sufficient  to  pay  the  debts  secured  by  the  Becton  mortgage, 
the  same  would  be  satisfied,  yet  if  the  defendant  did  not  ac- 
tually receive  that  sum,  and  believed  he  had  the  right  to 
have  said  slaves  sold  under  the  Becton  bill  of  sale,  and  that 
sale  was  made  in  good  faith,  the  defendant  being  the  pur- 
chaser, and  that  if  he  was  thus  in  possession  at  the  time  of 
the  sale  to  the  plaintiff,  then  his  possession  was  adverse  to  the 
title  of  the  trustee,  and  the  sale  by  him  was  void. 

The  plaintiff  excepted  to  the  refusal  to  give  the  charges 
requested,  and  to  the  charges  given.  The  several  rulings  of 
the  court  in  this  particular,  are  assigned  as  error. 

Garrott,  Peck,  and  Phelan,  for  the  plaintiff  in  error,  in- 
sisted— 

1.  That  the  acceptance  by  Harrell  of  the  deed  of  trust  se- 
curing Billingsley  and  Parish  as  well  as  himself,  operated  as 
a  surrender  of  the  title  under  the  Becton  bill  of  sale.  [Rob- 
erts on  Frauds,  254  to  260 ;  7  Com.  Dig.  384-5 ;  20  Viner's 
Ab.   127-8  ;  F.  Van  Rensellaer.  v.  Penniman,  6  Wend.  569.] 

2.  It  also  operated  as  a  release  of  the  previous  title  under 
the  bill  of  sale  in  consequence  of  the  covenants  of  Harrell. 
[Cuyler  V.  Cuyler,  2  Johns.  Rep.  186;  Phelps  v.  Johnson,  8 
Johns.  Rep.  54 ;  Powell  v.  Forest,  2  Saund.  48 ;  5  Bacon's 
Ab.  683;  Hastings  v.  Dickinson,  7  Mass.  153;  Sewall  v. 
Sparrow,  16  Johns.  34 ;  6  Call,  308.] 

3.  Harrell  is  also  estopped  by  the  deed  accepted  by  him 
from  asserting  a  different  or  paramount  title.  [Steel  v. 
Bro\rn,  1  Taunt.  381;  Tarrant  v.  Terry,  1  Bay's  Rep.  239; 
Dinn  v.  Carroll,  3  Johns.  Ca.  174 ;  Jackson  v*.  Harbrook,  ^ 
Johns.  331;  Springsteer  v.  Schemerhorn,  12  lb.  357;  Fitch 
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V.  Baldwin,  17  lb.  161;  4Comyn'sDig.  198-9;  201,  note  m.] 
4.  In  all  these  views,  the  title  now  set  up  by  Harrell  is  a 
subordinate  one,  and  his  possession  not  adverse.     [Foster  v. 
Goree,  5  Ala.  Rep.  424.] 

A.  Graham,  of  Perry,  contra,  argued — 

1.  The  deed  of  trust  was  merely  an  additional  security,  as 
the  object  was  to  benefit  Harrell,  [6_East,  104;  Cro.  Jas. 
176,]  and  the  Becton  deed  was  not  delivered  up.  The  lien 
of  that  deed  might  be  quite  important,  and  certainly  was 
never  relinquished.  [Cro.  Jas.  176  ;  Viner's  Ab.  tit.  lien  ; 
Roberts  on  Frauds,  259.]  Besides,  the  questidn  of  intention 
is  one  of  fact. 

2.  The  doctrine  of  surrender  has  no  application  to  personal 
property.     [1  Shep.  Touch.  306.] 

3.  The  defendant  insists  his  title  was  complete ;  but  if 
only  colorable,  and  his  possession  bona  Jide  adverse  to  that  of 
the  plaintiff,  the  sale  was  void.  '[Gfoodwin  v.  Lloyd, -8  Por. 
239 ;  Brown  v.  Lipscomb,  9  lb.  472 ;  Dunklin  v.  Wilkins,  5 
Ala.  Rep.  199.]  The  distinction  between  this  and  the  case 
of  Foster  v.  Goree,  5  Ala.  424,  is  that  here  the  party  claims 
by  a  former  and  paramount  title,  while  there  it  was  one  de-. 
rived  from  the  same  source  as  the  trust  deed,  and  subsequent 
to  it. 

GOLDTHWAITE,  J.— The  principal  question  here  is  as 
to  the  effect,  between  these  parties,  of  the  second  mortgage 
upon  the  one  first  executed  by  Huntington.  In  the  aspect  in 
which  the  case  is  presented,  we  deem  it  unimportant  to  inquire 
whether  the  first  mortgage  might  not  be  set  up  to  protect  the 
property  against  a  subsequently  acquired  lien,  because  if  that 
effect  is  conceded,  it  does  not  follo%  the  present  defendant 
may  assert  a  title  under  it  as  against  that  arising  out  of  the 
one  afterwards  executed  and  accepted  by  him.  It  seems  to 
us  that  the  legitimate  inference  from  the  facts  stated  is,  that 
the  defendant  waived  all  his  rights  under  the  first  mortgage, 
and  consented  to  look  for  his  security  alone  to  the  second. 
There  are  many  instances  in  which  the  law  will  carry  out 
the  manifest  intention  of  the  parties,  by  giving  to  deeds  an 
effect  different  from'that  the  mere  terms  will  ordinarily  indi- 
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cate,  and  a  party  is  frequently  estopped  by  his  own  acts  from 
asserting  a  title  which  otherwise  would  prevail.  Thus  a  re- 
lease to  one  of  several  joint  obligees  may  be  pleaded  in  bar 
by  all,  and  a  covenant  not  to  sue  is  sometimes  construed  to 
*be  a  release.  [2  Saund.  48,  a.]  So  the  acceptance  by  a 
tenant  of  a  new  lease  of  the  same  premises  during  the  con- 
tinuance of  a  former  lease,  has  been  deemed  a  virtual  surren- 
der of  the  first,  when  such  a  presumption  arose  from  the  acts 
of  the  parties.  [Van  Rensellacrv.  Penniman,  6  Wend.  569.] 
And  where  one  had  accepted  a  deed  from  another,  it  has  been 
held  he  is  estopped  from  asserting  title  in  himself  to  show  a 
breach  of  the  grantor's  covenant  of  seizin.  [Fitch  v.  Bald- 
win, 17  Johns.  161.]  In  the  present  case  it  will  be  seen  both 
mortgages  secure  the  same  debts  to  the  defendant,  who  by 
the  terms  of  the  first  was  at  liberty  to  sell  the  slaves  after 
January,  1840.  By  the  terms  of  the  last,  the  law  day  is 
fixed  one  year  later.  It  cannot  be  supposed  the  law  would 
permit  the  party,  after  impliedly  if  not  expressly  stipulating 
that  the  mortgagor  should  retain  the  slaves  until  the  later  pe- 
riod by  joining  in  and  thus  accepting  the  deed,  to  proceed 
under  the  former  mortgage.  And  if  in  this  respect  that  is 
set  aside,  there  is  precisely  the  same  reason  to  prevent  the 
trustee  therein  named  from  acting,  to  wit,  that  the  parties 
have  stipulated  for  the  action  of  another  trustee. 

It  follows  as  the  necessary  result  of  these  views  of  the  ef- 
fect, as  between  these  parties,  of  the  acceptance  of  the  second 
mortgage,  that  it  must  be  considered  as  superseding  the  first, 
and  the  defendant  is  really  holding  the  slaves  under  a  title 
which  in  point  of  law  is  subordinate  to  that  under  which  the 
jplaintiff  claims.  Thjs  tieing  established,  the  principle  set- 
tled in  Foster  v.  Goree,  5  Ala.  Rep.  424,  as  well  as  Echols 
V.  Derrick,  2  Stewt.  144,  is  entirely  applicable,  and  continols 
the  case. 

In  our  judgment  the  court  erred  in  charging  that  the  pos- 
session of  the  defendant  was  adverse  to  the  title  purchased 
by  the  plaintifi",  and  the  sale  for  that  reason  void. 

Judgment  reversed  and  cause  remanded. 
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FITZPAfRICK  V.  HANRICK,  et  als. 

1.  A  covenant  by  H.  and  two  others,  his  sureties,  Jto  convey  to  F.  "a  half 
section  of  land,  situate  in  Macon  couuty,  worth  $500,  on -a  patent  issued 
to  William  Walker,  or  to  Edward  Hanrick,  as  executor  of  Wm.  Walk- 
er's estate,  to  the  N.  i,  31, 15,  23,  situate  in  Macon  county,  Alabama,"  is 
an  undertaking  to  convey  the  particular  tract,  or  a  half  section  of  land  in 
Macon  county,  worth  $500,  as  soon  as  a  patent  issued  for  the  particular 
tract  mentioned  in  the  covenant. 

2.  As  the  time  when  the  patent  would  issue  was  uncertain,  and  more  within 
the  knowledge  of  the  obligors  than  the  obligee,  an  action  would  lie  for  a. 
breach  of  the  covenant,  without  a  demand,  as  it  was  their  duty  to  notify  him 
that  the  event  had  happened,  and  what  land  they  would  conyey. 

3.  The  rights  of  the  obligee  camiot  be  defeated,  by  a  contrivance  by  tha. 
obligors,  by  which  the  patent  for  the  land  mentioned  in  the  covenant  is  ' 
caused  to  be  issue.d  to  another, 

4.  The  objection  that  there  was  no  consideration  for  the  covenant,  cannot 
be  taken  on  demurrer  to  the  declaration. 

Error  to  the  Circuit  Court  of  Macon.  "^ 

Debt,  by  the  plaintiff  in  error,  on  a  penal  bond  of  the  fol- 
lowing tenor: 

We  hereby  bind  ourselves  in  the  penal  sum  of  one  thou- 
sand dollars,  to  convey  to  Joseph  Fitzpatrick,  son  of  Bird 
Fitzpatrick,  a  half  section  of  land,  situate  in  Macon  county, 
Alabama,  worth  five  hundred  dollars,  on  a  patent  issued  to 
William  Walker,  or  to  Edward  Hanrick,  as  executor  of  WiU 
liam  Walker's  estate,  to  the  N.  1-2,  31,  15,  23,  situate  in 
Macon  county,  Ala.  Witness  our  hands  and  seals,  this  16th 
Dec'r,  1843.  Edw.  Hanrick,  '(seal.) 

Lemuel  Mebill,  (seal.) 
Geo.  Stone.  (seal.) 

The  first  count  of  the  declaration,  after  setting  out  the 
bond  according  to  its  legal  effect,  avers,  that  a  patent  hereto- 
fore issued  by  the  government  of  the  United  States,  to  wit, 
on  the  1st  December,  1844,  to  said  half  section  of  land,  so 


?84  ALABAMA. 


Fitzpatrick  v.  Hanrick,  et  als. 


described  as  aforesaid,  to  said  William  Walker,  or  said  Ed- 
ward Hanrick,  as  the  executor  of  the  estate  of  said  Walker, 
the  said  defendants  have  not,  nor  have  any,  or  either  of  them 
conveyed  to  the  said  plaintiff  a  half  secti^  of  land,  situate 
in  said  county,  worth  the  said  sum  of  fivg.  hundred  dollars, 
but  have  hitherto  wholly  refused,  &c.  6cc.  though  often  re- 
quested so  to  do. 

^  The  second  count  sets  out  the  bond  literally,  and  avers, 
that  afterwards,  to  wit,  on  the  1st  December,  1844,  a  patent 
did  issue  for  the  land  described  in  the  bond,  to  one  Nimrod 
E.  Benson,  by  the  procurement,  and  assent  of  the  said  Ed- 
ward Hanrick,  and  that  the  same  would  have  issued  to  Wm. 
Walker,  or  to  Hanrick  as  his  executor,  but  for  the  procure- 
ment of  the  said  Hanrick,  and  avers,  that  on  the  1st  day  of 
February,  1845,  a  conveyance  of  the  said  land  was  demand- 
ed of  Hanrick,  in  accordance  with  the  terms  of  the  said  writ- 
ing obligatory,  who  then  and  there  refused  to  convey  to  the 
said  plaintiff  a  half  section  of  land  in  Macon  county,  worth 
the  sum  of  f  500,  or  a  half  section  of  land  of  any  other  value, 
nor  have  either  of  the  other  defendants  yet,  &c.  &c. 

The  defendants  demurred  to  both  counts  of  the  declara- 
tion, and  the  court  sustained  the  demurrer,  which  is  the  mat- 
ter how  assigned  as  error. 

GuNN,  for  plaintiff  in  error,  insists  that  the  court  erred  in 
sustaining  the  demurrer,  and  that  each  count  contains  a  good 
cause  of  action,  with  all  averments  and  breaches  necessary 
to  have  been  made,  as  will  be  fully  shown  by  the  cases  of 
Williams  v.  Harper,  1  Ala.  502 ;  Watts'  ex'rs  v.  Shephard, 
2  lb.  425}-  Andrews  v.  Williams,  11  Conn,  326  ;  Forrester 
V.  Jones,  7  Ala.  493  ;  McNeil's  ex'rs  v.  Reynolds,  9  lb.  313f 
Teague  V.  Williams,  7  lb.  850;  Brahan  v.  Ely,  3  Stew.  182. 

From  the  contract  set  forth  in  the  record,  differing  as  it 
doeis  from  an  ordinary  title  bond,  no  necessity  can  exist  for 
any  tender  of  title,  or  demand  of  abstract  neither  an  averment 
of  notice,  it  being  alledged  that  the  patent  issued  by  the  pro^ 
curement  and  consent  of  said  Hanrick. 
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The  instrutpent  shows  from  its  face  to  have  been  given  up- 
on compromise  of  a  doubtful  right,  which  is  a  good  conside- 
ration to  support  a  promise.  Besides  the  instrument  itself  is 
evidence  of  a  valuable  consideration.  As  to  which  see  James 
V.  Scott,  9  Ala.  R.  579;  Keizer  v.  Loch,  lb.  269;  Click  v. 
McAfee,  7  P«rter,  62 ;  Young  v.  Foster,  lb.  5  Reid  v. 
Edwards,  lb.  508 ;  Evans  v.  Saunders,  8  lb.  497.] 

Belser,  Chilton  and  McLister,  contra,  cited  Wade  v.  Kil- 
lough,  5  S.  &  P.  450 ;  7  Johns.  341 ;  4  Id.  235 ;  1  Id.  139"; 
IVesey,  128:  3  Term,  374. 

ORMOND,  J. — ^The  objection  to  this  declaration,  because 
it  does  not  aver  a  demand  of  the  obligors,  before  the  action 
was  brought,  cannot  be  maintained.  The  case  of  Wade  f . 
Killough,  5  S.  &  P.  450,  establishes  the  necessity  for  such  a 
demand,  where  the  obligor  covenants  to  make  a  demand  on 
a  day  certain;  but  where  the  ability  of  the  obligor  to  make 
title  depends  upon  a  fact  within  his  own  knowledge,  or  upon 
the  happening  of  an  event  of  which  he  has  better  means  of 
knowledge  than  the  obligee,  it  is  his  duty  to  give  notice  to 
the  obligee  of  his  ability  to  perform  his  contract,  and  if  this 
is  not  done,  he  cannot  complain  that  the  obligee  has  not  de- 
manded title.  Such  was  the  case  of  Williams  v.  Harper,  1 
Ala.  502,  where  the  obligor  undertook  to  make  title  to  a  tract 
of  land,  if  by  a  time  stipulated  he  should  become  satisfied  of 
his  ability  to  do  so,  otherwise  to  pay  a  certain  sum  of  mo- 
ney. This  court  distinguished  the  case  from  Wade  v.  Kil- 
lough, as  there  the  title  was  to  be  made  on  a  day  certain,  and 
not  upon  a  contingency. 

So  in  this  case,  the  title  is  to  be  made  when  a  patent  is- 
sues from  the  government  for  a  particular  tract  to  W.  Walker, 
or  to  Hanrick,  as  his  executor.  This  being  a  fact  peculiarly 
within  his  knowledge,  it  was  his  duty  to  inform  the  plain- 
tiff of  the  fact  when  it  happened,  and  this  knowledge  on  bis 
part,  will  affect  equally  his  co-obligors,  as  they  have  jointly 
bound  themselves  to  convey  to  the  plaintiff,  upon  the  hap- 
pening of  this  event,  and  it  was  their  duty,  as  soon  as  it  oc- 
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curred,  to  inform  iiim  of  their  ability  to  perform  their  cove- 
nant. 

The  meaning  of  this  obscure  covenant  seems  to  be,  that  as 
soon  as  a  patent  issued  to  Walker,  or  to  Hanrick,  as  his  exe- 
cutor, then  the  obligor's  bound  themselves  to  convey  to  the 
plaintiff,  a  half  section  of  land  in  Macon  county,  worth  $500. 
This  is  the  most  favorable  construction  of  the  instrnment  for 
the  obligors,  and  as  it  is  the  one  put  upon  it  by  the  plaintiff 
in  his  declaration,  we  shall  assume  it  to  be  correct.  The  ne- 
cessary inference  from  this  contract  is,  that  the  preliminary 
steps  had  been  taken  to  authorize  a  patent  to  issue  from  the 
general  land  office,  for  the  particuleu:  tract  of  land  mentioned 
in  the  contract,  to  Walker,  or  to  Hanrick  as  his  executor, 
and  the  iissuing  of  the  patent  is  only  referred  to,  to  indicate 
the  time  when  the  plaintiff  was  to  be  entitled  to  a  convey- 
ance, either  of  that  tract,  or  of  a  half  section  of  land  worth 
^500,  in  Macon  county.  This  right  cannot  be  defeated  by 
a  contrivance,  by  which  the  patent  is  caused  to  be  issued  in 
the  name  of  a  third  person,  and  whether  this  result  is  brought 
about  by  the  intervention  of  Hanrick  alone,  or  by  all  the  ob- 
ligors, the  result  must  be  the  same. 

The  undertaking  to  convey  the  half  section  of  land,  on 
the  happening  of  this  event,  not  only  admits  its  possibility, 
but  also  precludes  the  obligors  from  preventing  its  occurrence 
by  their  own  act.  To  permit  the  rights  of  the  plaintiff  thus 
to  be  defeated,  would  be  to  allow  the  obligors,  by  their  owrt. 
act,  to  render  nugatory  and  unavailing  their  own  covenant, 
in  violation  of  the  maxim,  that  no  one  shall  take  advantage 
of  his  own  wrong.  It  is  a  rule  of  universal  aj)plication,  that 
where  a  right  is  to  accrue  upon  the  performance  by  one  of  an 
act,  an  offer  to  perform,  is  equivalent  to  a  performance,  if  pre- 
vented by  the  party  in  whose  favor  it  is  to  be  done.  The 
rule  deduced  from  the  facts,  as  governing  this  case,  is  but  a 
modification  of  the  same  principle,  both  deriving  their  autho- 
rity from  the  maxim  just  cited. 

The  objection  that  there  is  no  consideration  for  the  cove- 
nant to  convey  the  land,  cannot  be  taken  by  a  demurrer  to 
the  declaration.  The  statute  makes  the  writing  evidence  of 
the  debt,  or  duty  for  which  it  was  given,  and  if  it  did  not 
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import  a  consideration  at  common  law,  such  is  the  effect  of 
the  statute,  as  has-been  repeatedly  held.  The  consideration 
can  only  be  put  in  issue  by  a  special  plea,  and  the  burden  of 
proof  will  then  be  on  the  pleader.  [Young  v.  Foster,  7  Ala. 
4^4,  and  Holman's  heirs' v.  The  Bank  of  Norfolk,  at  the  pre-, 
sent  term,  where  this  question  is  fully  considered. 

The  objection,  that  the  contract  is  too  uncertain  to  be  en- 
forced, is  not  well  taken.  It  is  to  convey,  on  the  happening 
of  a  certain  ev^ent,  a  designated  tract  of  land,  or  another  half 
section  of  land  of  the  value  of  $500,  situate  in  Macon  coun- 
ty. This  alternative  is  for  the  benefit  of  the  obligors,  and  as 
it  was  their  duty,  when  the  event  happened,  to  notify  the 
plaintiff  whether  they  would  convey  the  designated  trgct, 
and  if  not,  which  they  would  substitute  in  its  place,  in  vir- 
tue of  the  power  reserved  ;  it  was  a  matter .  which  by  the 
very  terms  of  their  contract,  they  engaged  to  render  cer- 
toin. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


CRAYTON,  USE,  &c.  v.  CLARK,  and  another. 

1.  To  entitle  the  defendant  to  set  off  a  note  payable  to  a  third  person,  he 
must  prove  its  genuineness,  and  that  it  was  indorsed  to  him  previous  to 
the  commencement  of  the  suit;  the  mere  appearance  of  the  payee's  name 
written  on  the  paper,  does  not  warrant  the  inference  that  the  defendant  is 
its  legal  proprietor. 

2.  If  a  garnishee  indebted  by  note,  have  notice  of  its  transfer,  before  he  an- 
swers, he  should  state  it,  or  if  he  acquires  notice  afterwards,  within  time 
to  amend  his  answer  before  judgment  is  rendered  thereon,  he  should  make 
it  known  to  the  court ;  and  if  he  fails  to  do  so,  he  cannot  avail  himself  of 
the  payment  of  a  judgment  rendered  against  him  ^^as  a  garnishee,  in  de- 
fence to  an  action  brought  by  the  assignee  of  the  note. 

3.  Where  the  payee  of  a  note  assigns  it  by  delivery  merely,  so  as  to  make 
it  necessary  to  sue  in  the  name  of  the  party  beneficially  interested,  the 
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maker  cannot  set  off  a  demand  acquired  agasnst  the  payee)  after  h*  had 
notice  of  the  assignment 

4.  It  is  not  necessary  that  the  assignee  of  a  note  by  indorsement,  or  delivery, 
should  give  notice  by  himself  or  an  agent,  that  he  is  the  holder  of  the  pa- 
per, to  exclude  sets  off  acquired  subsequent  to  the  assignment ;  but  it  is 
sufficient  if  the  maker  is  informed  of  the  transfer  lay  one  who  has  know- 
ledge of  the  fact,  and  speaks  understandingly. 

gi,  Writ  of  Error  to  the  Circuit  Court  of  Marion. 

Ul.  .  ■         • 

•  ■'  This  was  an  action  of  debt  at  the  suit  of  the  plaintiff  in 
error,  on  a  bill  single,  for  the  sum  of  $163  63,  dated  the  26tb 
January,  1843,  and  payable  to  the  plaintiff  or  bearer,  on.  the 
1st  March,  1844,  in  the  notes  of  the  Bank  of  the  State  of  Al- 
abama, or  any  of  its  branches.  • 

SI' The  defendant  pleaded  several  pleas,  with  leave  to  give 
any  matter  in  evidence  that  would  be  a  defence  to  the  ac- 
tion. Thereupon  the  cause  was  submitted  to  a  jury  whore- 
turned  a  verdict  for  the  defendants,  and  judgment  was  ren- 
dered accordingly.  On  the  trial,  a  bill  of  exceptions  was 
sealed  at  the  instance  of  the  plaintiff,  from  which  it  appears 
J^0i  after  he  had  read  to  the  jury  the  note  declared  on,  the 
"SiefEsridants  proved  the  execution  of  a  note  by  the  nominal 
j)laintiffj  on  the  4th  June,  1843,  to  Hiram  Crayton,  or  bearer, 
for  $135,  payable  one  day  after  date  ;  that  sometime  in  the 
year  1844,  the  nominal  plaintiff  left  the  State,  and  two  days 
thereafter  defendant  purchased  this  note  of  its  payee.  Fur- 
ther, it  was  delivered  to  him  without  any  indorsement,  be- 
cause none  of  the  persons  present  could  write  ;  but  H.  Cray- 
ton  promised  to  make,  a  written  assignment'  at  any  future 
'time,  if  necessary.  No  other  evidence  was  adduced  to  jirove 
the  indorsement,  but  there  was  a  blank  indorsement  thus  : 

his 

•  '^Hiram  X  Crayton."     The  plaintiff  thereirpon  moved  the 

^   .  mark 

court  to  exclude  the  note  from  the  jury,  because  the  indorse- 
ment was  not  proved,  but  the  court  overruled  the  motion, 
and  allowed  the  note  to  go  in  evidence  as  a  set  off;   where- 
^upon  the  plaintiff  excepted. 
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The  defendant  proved  that  a  judgment  had  been  rendered 
against  him  as  a  garnishee  at  the  suit  of  one  Cantrell  against 
the  nominal  plaintiff,  which  he  had  paid — amounting  to 
$12  681:  Further,  that  on  the  day  the  note  sued  on  be- 
came due,  he  tendered  to  the  party  for  whose  use  this  suit 
is  brought,  the  balance  due  on  the  note,  and  then  (at  the 
trial)  paid  the  same  to  the  clerk. 

It  was  then  proved,  on  the  part  of  the  plaintiff,  that  on  the 
morning  after  the  nominal  plaintiff  left  the  State,  and  before 
the  defendant  purchased  the  note  here  allowed  as  a  set  off, 
the  witness  informed  him  that  the  beneficial  plaintiff  held 
ihe  note  on  which  this  suit  is  brought,  to  which  defendant 
made  no  objection  :  Further,  on  the  evening  of  the  same 
day,  defendant  came  to  witness  and  informed  him  he  had 
obtained  a  set  off'against  the  note.  There  was  no  evidence 
that  the  witness  who  gave  the  notice  to  the  defendant  acted 
as  an  agent  of  the  holder  of  the  note,  or  was  requested  by 
him  to  give  the  notice. 

The  beneficial  plaintiff' was  the  security  of  the  nominal 
plaintiff,  in  an  indebtedness  to  one  of  the  banks,  and  the 
note  was  given  up  to  the  former,  in  consideration  of  his  lia- 
bility, ,*'  .*  *  .    ..    . 

The  plaintiff  prayed  th^e  court  to  charge  the  jury,that  it 
did  not  require  a  written,  or  direct  personal  notice  to  the  de- 
fendant that  he  held  the  note  ;  but  if  the  jury  believed  from 
the  evidence,  that  the  defendant  knew  that  th6  beneficial 
plaintiff  held  the  note  before  he  (defendant)  purchased  the 
note  offered  as  an  off  set,  or  answered  to  the  garnishment, 
then  the  note  and  payment  as  a  garnishee  were  not  good  sets 
off.  This  prayer  was  denied,  and  the  jury  were  instructed 
that  the  plaintiff  must  in  person,  or  by  an  agent,  have  given 
the  defendant  notice  that  he  held  the  note  declared  on,  or 
the  sets  off  previously  acquired  would  be  good.  To  the  re- 
fusal to  charge,  and  the  charge  given,  the  plaintiff  except- 
ed, ^'c.  •       . 

W.  S.  Earnest,  for  the  plaintiff  in  error. 

W,  R.  Smith,  for  the  defendant,  insisted  that  the  indorse- 
ment of  the  note  by  H,  Crayton  to  the  defendant,  was  suffi- 
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ciently  proved.  [3  S.  ^  P.  Rep.  36.]  The  evidence  was 
satisfactory  to  show  why  it  was  not  indorsed  in  writing- 
The  notice  was  insufficient  to  show  that  the  payee  had  part- 
ed with  the  note,  so  as  to  exclude  the  sets  oflf. 

-  COLLIER,  C.  J. — To  entitle  the  defendant  to  set  off  a 
note  which  has  been  assigned  to  him,  he  must  prove  that  the 
assignment  was  made  prior  to  the  commencement  of  Ihe  ac- 
tion. [Minor's  Rep.  7.]  Nor  can  the  defendant  set  off  a  de- 
mand on  which  he  cannot  maintain  an  action  in  his  own 
name.  [1  Ala.  Rep.  413.]  And  when  the  plaintiff's  note  is 
offered  as  a  «et  off,  its  genuineness  must  be  proved.  [Mi- 
nor's R.  178 ;  .6  Ala.  R.  893.]  In  Cass  y.  Northrop,  1  S.  & 
P.  89,  it  was  decided,  that  where  the  defendant  relies  upon 
a  note  made  by  the  plaintiff,  which  he  claims  as  an  indorsee, 
the  indorsement  must  be  proved.  In  the  csise  at  bar  it  was 
proved/  that  the  note  which  thd  defendant  obtained  was  not 
indofsed  when  it  was  delivered  to  him,  and  there  is  an  entire 
want  o'f  evidence  to  show  an  indorsement  at  a  subsequent 
time.  The  cases  cited  are  conclusive  upon  the  point,  that 
the  defendant's  legal  title  is  not  a  fair  inference  from  the  ap- 
pearance of  the  payee's  name  written  upon  the  paper,  and 
consequently  the  set  off  was  improperly  admitted. 

In  respect' to  the  sum  paid  by  the  defendant  upon  the  judg- 
ment which  was  rendered  against  hina  as  garnishee,  its  ad- 
missibility as  a  set  off  will  depend  upon  the  fact  whether  the 
defendant  was  informed  at  the  time  he  made  the  answer,  that 
the  nominal  plaintiff  had  parted  with  his  interest  in  the  note 
sued  on.  If  he  then  possessed  this  information,  or  acquired 
it  afterwards,  within  time  to  have  enabled  him  to  amend  his 
answer  before  judgment  was  rendered  thereon,  he  should 
have  made  it  known  to  the  court ;  and  if  he  failed  to  do  so^ 
he  could  not  avail  himself  of  the  payment  as  a  set  off,  not- 
withstanding the  judgment  against  him. 

Where  the  payee  of  a  note  assigns  it  by  delivery  merely, 
so  as  to  make  it  necessary  to  sue  in  the  name  of  the  assignor 
for  the  use  of  the  party  beneficially  interested,  the  maker 
cannot  set  off  a  demand  acquired  against  the  payee  after  he 
had  notice  of  the  assignment.     [1  Bay's  Rep.  246 ;  see  also, 
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5  Cow.  Rep.  231 ;  9  Id.  295;  2  Verm.  Rep.  569 ;  4  Id.  26 ; 

2  Miss.  R.  60;  11  Serg.  &  R.  Rep.  48  ;  3  Hals.  Rep.  209; 

3  Wash.  C.  C.  Rep.   93;  6  Verm.  R.  12;  11  Wend.   Rep. 
604.] 

We  have  a  statute  which  provides  that  promissory  notes 
and  other  writings  for  the  payment  of  money,  or  any  other 
thing,  may  be  assigned  by  indorsement,  so  as  to  invest  the 
assignee  with  a  right  of  action  in  his  own  name:  This  sta- 
tute entitles  the  maker  of  a  promissory  note  thus  indorsed  to 
avail  himself  against  the  indorsee  of  all  "  sets  off  possessed  a- 
gainst  the  same,  previous  to  notice  of  the  assignment ;"  but 
does  not  prescribe  the  mode  in  which  the  notice  shall  be  giv- 
en in  order  to  exclude  sets  off  acquired  after  the  payee  had 
divested  himself  of  his  interest  in  the  paper.  We  cannot 
think  it  is  necessary  for  the  indorsee,  or  an  agent  deputed  by 
him,  to  give  the  notice  ;  but  it  is  quite  sufficient  if  the  maker 
is  informed  of  the  transfer  by  one  who  has  knowledge  of  the 
fact,  and  speaks  understandingly.  [4  Dall.  Rep.  370.]  If 
with  notice  thus  communicated,  he  should  purchase  demands 
against  the  payee,  to  be  used  as  sets  off,  they  should  be  re- 
jected upon  the  ground  that  it  would  be  a  fraud  upon  the  as- 
signee's rights  thus  to  use  them.  This  reasoning  applies 
with  all  force  in  favor  of  the  beneficial  holder  of  paper  trans- 
ferred by  delivery;  though  it  js  not  embraced  by  the  letter 
of  the  stE^ite.  The  common  law  it  will  be  seen  by  the  ca- 
ses cited,  is  competent  to  protect  his  interest,  and  would  re- 
ject all.  demands  against  the  nominal  plaintiff  acquired  after 
notice  of  assignment.  It  follows  that  the  ruling  of  the  cir- 
cuit court  is  not  in  conformity  to  law — its  judgment  is  con- 
sequently reversed,  and  the  cause  remanded. 
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HEREIN  V.  WOODWARD.    - 

1.  It  seenis  that  a  judgment  against  a  sherifT  and  his  sureties  for  failing  to 
pay  over  money  collected,  will  not  carry  damages  at  the  rate  of  five  per 
cent  a  month  until  the  sum  is  collected ;  but  whatever  the  construction  of 
the  statute  is,  a  coroner  is  not  liable  for  the  omission  to  collect  the  five  per 
cent  per  month  when  neither  the  execution  nor  judgment  directs  it  to  be 
done. 

'  Writ  of  Error  to  the  Circuit  Court  of  Cleirke. 

Motion  by  Herrin  against  Woodward,  as  coroner  of  Clarke 
county,  for  failing  to  collect  money  on  an  execution  issued 
at  his  snit,  against  the  sheriff  of  said  county  and  his  sureties. 

At  the  trial,  it  appeared  that  a  judgment  was  rendered  at 
the  April  term,  1846,  in  favor  of  the  plaintiff  against  one  Sav- 
age as  sheriff,  and  others  as  his  sureties,  for  failing  to  pay 
over  money  collected  on  a  certain  execution  for  the  sum  of 
$1293,  as  well  as  $16  (this  being  five  per  cent,  per  month  for 
damages  for  failing  to  pay  over  the  first  sum,)  besides  costs. 
On  this  an  execution  issued,  directing  the  coroner  to  make 
the  above  named  sums.  The  execution  was  indorsed  to 
compute  interest  from  the  4th  April,  1846,  with  a»direction 
that  no  security  of  any  kind  was  to  be  taken  on  fte  ji.  fa. 
The  sheriff  attested  the  principal  sum  and  interest,  but  did 
not  collect  five  per  cent,  per  month  on  the  amount  of  the  ex- 
ecutidh. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that 
the  five  per  cent,  per  month  as  damages  against  a  sheriff  for 
failing  to  pay  over  moneys  collected,  must  be  computed  from 
the  date  of  the  demand  from  the  sheriff  until  the  money  was 
collected.  This  the  court  refused,  but  instructed  the  jury, 
that  under  the  execution  in  this  case,  the  coroner  was  not 
bound  to  collect  five  per  cent,  after  the  rendition  of  the  judg- 
ment against  the  sheriff  for  failing  to  pay  over  money  col- 
lected ;  and  that  nothing  more  than  the  legal  rate  of  interest 
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should  have  been  collected  on  the  judgment  so  rendpred. 
The  plaintiff  excepted  to  the  charge  given,  as-  well  a^  to  thei 
refusal  to  give  the  one  requested,  and  now  assigns  these  mat- 
ters as  error.  .  -  . .  - 

J.  W.  PoKTis,  for  the  plaintiff  in  error,  cited  Dig.  217,  ^ 
81;  218,  §  83  J  219,  §  88  j  Barton  v.  Peck,  1  S.  &  P.  48.6  j 
and  insisted  the  true  construction  of  the  statutes  was,  that 
the  damages  should  be  computed  until  the  entire  sum  was 
collected  from  the  sheriff. 

No  counsel  appeared  for  the  defendant  in  error. 

GOLDTHWAITE,  J.— There  can  be  no  question  as  to 
the  construction  of  the  first  statute  found  in  our  Digest,  or 
the  mode  by  which  the  damages  shall  be  computed,  when 
the  judgment  is  against  a  sheriff  for  failing  to  pay  over  mo- 
ney collected,  as  the  direction  is  express  that  these  shall  be  at 
the  rate  of  fifteen  per  cent,  per  annum  from  the  return  day 
of  the  execution  until  the  judgment  shall  be  discharged,  and 
the  court  is  required  to  give  judgment  accordingly.  [Dig. 
217.<§>81.]  So  too  the  statute  of  1824,  which  gives  a  sum- 
mary remedy  against  constables  and  their  sureties,  provides  in 
the  same  express  manner  that  the  damages  of  five  per  cent; 
per  month  shall  continue  after  the  judgment,  and  until  the 
money  is  paid ;  the  clerk  too,  is  directed  to  frame  his  execu- 
tion so  as  to  advise  the  sheriff  of  this  circumstance.  [Dig. 
219,  <§>  88.]  The  act  of  1826,  under  which  the.judgment 
was  had  against  the  sheriff  and  his  sureties,  omits  entire  these 
specific  directions  for  the  continuance  of  the  damages,  and 
we  incline  to  think  the  proper  construction  is,  that  the  extra- 
ordinary damages  are  only  to  be  computed  until  the  judgment 
is  rendered,  and  that  it  afterwards  carries  only  the  customary 
interest.  If  the  intention  was  to  give  the  damages  in  the 
same  manner  as  is  allowed  by  the  two  other  statutes  referred 
to,  nothing  was  more  simple  than  to  have  inserted  similar 
provisions  in  this.  [Dig.  218,  ^  83.]  But  whatever  may  be 
100  '  • 
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the  true  construction  of  the  act,  we  think  the  coroner  in  this 
case  was  not  subjected  to  the  burthen  of  deciding,  as  his  en- 
tire authority  to  collect  is  based  on  the  execution,  and  that 
certainly  giVes  no  warrant  to  coltect  more  than  the  usual  rate 
of  interest.  Even  if  he  was  called  upon  to  refer  back  to  the 
judgment,  it  would  be  the  same,  as  that  does  not  indicate 
that  any  thing  more  than  the  named  sums  are  recovered,  or 
are  to  be  collected  from  the  defendants. 
Judgment  affirmed. 


CONNER  V.  TUCK. 


1.  To  affect  one  with  knowledge  of  a  secret  trust,  who  was  purchasing  land 
from  one,  who  was  apparently  the  owner,  and  in  whom  the  legal  title  was 
vested,  it  must  be  shown  that  he  was  fuUy  aware  of  the  precise  terms  of 
the  trust,  before  he  completed  his  purchase.  Indefinite  and  uncertain  ad- 
missions, will  not  authorize  the  positive  denials  of  the  answer. 

Error  to  the  Chancery  Court  at  St.  Clair. 

The  bill  was  filed  by  the  defendant  in  error.  The  mate- 
rial allegations  are,  that  on  the  8th  June,  1836,  one  Abney 
being  seized-  in  fee  of  a  tract  of  land,  which  is  described,  sold 
and  executed  to  the  plaintiff  in  error  a  deed  in  fee  simple  for 
the  same.  That  on  the  11th  December,  1840,  James  M. 
Conner  executed,  and  delivered  to  one  Jesse  Duren,  a  deed 
in  fee  simple,  for  the  same  land,  the  deed  on  its  face  express- 
itig  to  be  for  the  consideration  of  |;3000.  and  that  on  the  16th 
February,  1841,  Duren  executed  a  title  in  fee  to  the  com- 
plainant for  the  land,  in  consideration  of  the  sum  of  $1,- 
172  75.  . 

That  one  David  Conner  havirig  by  some  means  obtained 
possession  of  the  deed  from  Abney  to  James  M.  Conner,  eras- 
ed from  the  deed  the  name  of  James  M.  wherever  it  occurs, 
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.and  inserted  his  own,  which  was  done  without  the  know- 
ledge or  consent  of  either  of  the  parties  to  the  deed,  and  also 
procured  a  certificate  of  a  justice  of  the  peace  upon  the  deed, 
that  Abney  and  wife  appeared  before  him,  and  acknowledged 
the  execution  of  the  deed  to .  David  Conner,  and  afterwards 
caused  it  to  be  recorded.  i 

That  David  Conner  afterwards,  on  the  14th  August,  1838, 
conveyed  the  land '  in  trust  to  two  persons  of  the  name  of 
Brown  and  Puller,  in  trust  for  the  benefit  of  the  Columbus 
and  Tombigbee  Transportation  Co.  That  the  lands  were 
sold  by  the  trustees  under  the  trust  deed,  to  one  Green  Wo- 
mack.  Thes&  parties  are  all  charged  to  be  non-residents  of 
the  State.  The  prayer  of  the  bill  is  for  the  reformation  of 
the  deed,  made  by  Abney  to  J.  M.  Conner,  fraudulently  al- 
tered by  D.  ponner.  ^ 

By  an  amendment  to  the  bill,  James  M.  Conner  is  made  a 
party,  upon  the  allegation,  that  he  is  interested  in  some  way 
in  the  lands,  or  in  the  produce  thereof. 

James  M.  Conner  answered  the  bill,  admitting  the  sale  of 
the  land  by  Abney  to  him,  and  the  sale  by  him  to  Duren. 
That  although  the  deed  made  to  Duren  was  absolute  on  its 
face,  it  was  expressly  in  trust,  that  Duren  should  sell  the 
lands  for  the  best  price  he  could  get,  and  pay  respondent  one 
half  the  proceeds  of  any  sale  he  rnight  make,  and  .that  no 
other  consideration  was  given  or  promised  by  Duren,  and 
that  this  was  well  known  to  complainant  when  he  purchas- 
ed from  Duren.  He  answers  from  belief,  and  charges  that 
the  only  consideration  passing  from  complainant  to  Duren, 
was  the  discharge  of  a  debt  due  from  the  latter,  which,  from 
his  insolvency,  could  not  have  been  collected  from  him. 

J.  M.  Conner  also  exhibited  a  cross  bill  against  complain- 
ant, charging  these  facts,  and  further,  that  he,  complainant, 
took  from  Duren  an  obligation,  with  security  to  indemnify 
him,  in  addition  to  the  deed  made  by  Duren.  He  charges 
that  the  only  consideration  paid  by  complainant  to  Duren, 
was  a  bill  of  exchange,  on  which  Duren  was  a  party,  which 
was  worthless.  Admits  the  alteration  in  the  deed  made  by 
David  Conner,  but  denies  that  he  had  any  power  to  make  it, 
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or  that  he  ever  had  title  to  the  land,  and  denies  that  any- 
right  or  title  passed  to  the  Tombigbee  Company  by  his  deed, 
or  that  any  right  was  acquired  by  the  purchaser  utjder  it. 
He  prays  for  the  reformation  of  the  deed  by  striking  out  the 
name  of  David  Conner,  and  inserting  his  own,  and  for  other 
relief,  4'c. 

Tuck,  in  his  answer  to  the  cross-bill,  denies  that  the  con- 
veyance from  J.  M.  Conner  to  Duren,  was  upon  trust,  but 
that  he  purchased  from  Duren  without  any  knowledge,  or 
suspicion.  Admits  that  a  part  of  the  consideration  paid  by 
him  for  the  land,  was  a  promissory  note  made  by  D.  'Conner 
to  Duren,  for  $875,  which  had  been  previously  assigned  by 
the  latter  to  complainant.  That  he  had  proceeded  by  at- 
tachnient  against  Conner  on  the  note,  and  that  Duren  was 
insolvent,  but  insists  that  the  note  was  a  full  consideration 
for  the  land.  That  the  indemnity  taken  by  him  from  Duren, 
was  intended  to  guard  against  the  fraudulent  conveyance  of 
David  Conner  to  the  Tombigbee  Company. 

The  evidence  taken  in  the  cause  is  sufficiently  set  out  in 
the  opinion  of  the  court. 

The  chancellor  decreed  that  the  deed  be  reformed,  by  res- 
toring the  name  of  James  M.  Conner,  as  grantee  in  the  deed 
ffom  Abney ;  declared  the  sale  made  under  the  trust  deed  to 
Womack  null  and  void,  and  dismissed  the  cross-bill  ,of  J.  M. 
Conner.  From  this  decree,  this  writ  is  prosecuted  by  J.  M. 
Conner.  The  assignments  of  errors  question  only  the  dismis- 
sal of  the  cross  bill. 

Pope  and  Rice,  for  plaintiff  in  error. 

<\.  If  the  facts  establish  sl  fraud  in  obtaining  a  deed,  or  in 
"  perverting  it  to  a  use  in  opposition  to  the  agreement  be- 
tween the  grantor  and  grantee,"  chancery  will  set  it  aside. 
[Kennedy's  Heirs  and  Ex'rs  v.  Kennedy's  Heirs,  2  Ala.  Rep. 
622;  Graff,  et  al.  v.  Castleman,  et  *al.  5  Rand.  Rep.  195; 
Sledge's  Adm'r,  et  al.  v.  Clopton,  6  Ala.  R.  600,  601  ;  Wat- 
kins  V.  Stockett,  6  H.  &  Johns.  R.  435 ;  Hutchins  v.  Lee,  1 
Atk.  Rep.  447;  Young  v.  Peachy,  lb.  254;  Story's  Eq.  197 
to200.[ 

2;  Parol  evidence  is  admissible  to  show  the  fraudulent  use 
of  a  deed  ;  or  that  a  party  receiving  an  absolute  deed  upon  a 
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promise  that  he  would  dispose  of  the  property  conveyed  by 
it  in  a  particular  manner,  refused  to  perform  his  promise. 
[Head  notes,  §  11,  13,  14,  25,  of  Kennedy's  Heirs,  &c.  v.- 
Kennedy's  Heirs,  2  Ala.  R.  572-3  ;  see  also  the  authorities 
cited  in  the  above  case.] 

3.  One  who  purchases  with  notice  takes]subject  to  all  equi- 
ties against  his  vendor.  [Strange,  et  al.  v.  Keener,  et  al.  8 
Ala.  R.  819  ,•  Oden  v.  Stubblefield,  4  Ala.  R.  42,  43 ;  Sledge's 
Adm'r,  et  al.  v.  Clopton,  6  Ala.  R.  600-1 ;  Graff,  et  al.  v.  Qas- 
tleman,  5  Rand.  195;  Oliver,  et  al.  v.  Piatt,  3  How.  (U.  S.) 
Rep.  401,  409.] 

4.  If  a  trustee  sell  in  payment  of  his  own  debt,  the  sale  is 
void.  [Jackson  and  others  v.  Updegraflf,  1  Rob.  Vir.  Rep. 
112,  note;  Wilson  v.  Moore,  1  Mil.  &  Kee.  Rep.  337;  Graff 
et  al.  V.  Castleman,  et  al.  5  Rand.  Rep.  195 ;  McAllister  v. 
Ormstead,  1  Hump.  210,  227.] 

5.  In  his  amended  bill  making  J.  M.  Conner  a  party.  Tuck 
says,  J.  M.  Conner  "/s  intferested  in  said  lands,  or  the  pro- 
ceeds thereof,"  and  seeks  by  the  prayer  of  his  original  bill, 
not  merely  (as  supposed  by  the  chancellor)  to  restore  the  al- 
tered deed  ;  but  he  expressly  prays  to  have  "  his  title,"  de- 
creed to  him',  free  from  rt/Hncumbrances,  besides  the  prayer 
for  general  relief.  In  such  a  case,  if  J.  M.  Conner  had  not 
defended,  he  would  be  considered  as  "abandoning"  his  title. 
[Davenport  v.  Bartlett,  et  al.  9  Ala.  180.] 

6.  To  make  his  defence  complete,  he  must  file  his  cross 
bill.  [Brown  v.  Story,  2  Pai.  R.  504;  Cullum  and  another 
V.  Erwin,  Adm'r,  4  Ala.  461 ;  Daniel,  et  al.  v.  Morrison's  Ex'r, 
et  al.  6  Dana^  182.] 

7.  Decree  pro  confesso  as  to  Dureu,  who  is  a  non-resident, 
obviates  necessity  for  proof  as  to  him.  [Wellborn,  et  al.  v. 
Tiller,  et  al.  10  Ala.  305.]' 

8.  Tuck  says  in  his  answer  to  cross  bill,  that  there  was 
no  trust  as  between  Duren  and  Conner,  "  that  he  had  ever 
heard  of," — he  does  not  deny  that  there  was  such  a  trust. 
It  is  clearly  proven  by  Foreman,  who  speaks  to  this  point  of 
his  own  knowledge,  and  it  is  proven  by  several  witnesses 
that  Duren  and  J.  M.  Conner  both  often,  and  uniformly  so 
said— and  several  witnesses  testify  tloat  Tuck  acknowledged 
that  he  knew  of  that  trust.     The  proof  on  this  subject  is  am- 
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pie,  (coupled  \^th  Tuck's  admissjou.  of  record,  that  Conner 
is.ititerestedj)  even  if  Tuck  had  denied  directly  that  there 
was  such  a  trust.  [Gibbs&.Labuzan  v.  Frosf  &  Dickerson; 
4  Ala.  R.  72 1- ;  Clark's  Ex'rs  v.  Van  Kumsdick,  9  Cranch, 
153.]  .\  • 

9.  A  party's  own  statements  may  be  made  testimony  for 
hiqa,- when  drawn  out  by  the  opposite  party,  on  cross-exami- 
nation. [2  PhiL  Ev;  732,  note.  ^13;  1  Starkie's  Ev.  144, 
140.]. 

,,iO.  The  original  and  cross  bills  embrace  the  same  subject 
matted  only- — all  tire  parties  in,  interest,  and  the  whole  matter 
^s  to  the  title  to  the  land  being  before  the  chancellor,  he 
should. have  set  aside  the  deed  from  J.  M.  Conner  to  Duren, 
ahCl  the  dee'^frorri  Duren  to  Tuck,  and  restored  the  deed 
frpra.  Abney  and  wife  to  J.  M.  Conner.  [Barbour's  Ch.  Pr.- 
title,  Cross  Bill,  suid  cases  cited  supra,  .No.,  6..}^^.^       •.  .     .'v-,  ^  :■ 

.\;,)V,  JP;  Chilton,  contra.  ,  -  '  •  '  ^  "  '  '  ■[''''■^''^■•" 
f  1,-^he  cross  bill  was  properly  disrafissed,  as  it  embt^es 
miSitteF  not  involved  in  the  original  suit— -and  no 'decree  call 
be  pronounced  upon  such  matter.  [Gallatin  v.  Erwin,  Hopk. 
Rep.:  48;  S.  C.  8  Cowan's  R.  361;  Governeur  v.  Elmen- 
dorph,.4  Johns.  C.  11.  327.1  A  cross  bill  should  properly  be 
filed  by  leave  of  the  court,  andean  only  be  sustained  on  mat- 
ters growing  out  of  the  original  sriit,  [Paniels,  et  aU  v.  Mor- 
ici$ojp,^«'§x'r%^.:JQ>ajia,.  186^J,ft|^et:inaj3^.Vb.e;^^^  to  the  sub- 

ject matter  of  .the  \6riginal  bill.     [}/iAY,v.  Armstrong,  3  J.  J. 

%i  ^ut  ;iit  at- Case .  of  tl^ii©h^ract§f ^  "vbere  the  party  is  al- 
lowed to  aver  against  his  solemn  act,  and  show  that  an  ab- 
solute deed  .was  intended  merely  to  '  confer  a  power  of  sale, 
(if  he  jnaay  legally  dbsOj], the  proof  sh0«ld_be  clear  and  posi- 
tive" dnere  ?  As  to  whether  complainant  can  avoid  his  deed 
by  such  proof;  .[See  Thomas  v.  McCormackj  9  Dana's  R. 
IDS',-  l.loyd  and^Mqtt  v,  Ex'.rsof  IngUs,  1  Des^.  R.  333.] 
To  admit  such  proof,  there  should  be  charge  of  fraud,  or 
mistake,  in  the  exeoutipn,  or  some  vice  in  reference  to  the 
cpnsideratioo  of  thedeed.  [lb.;  Pitzpatrick,  et  aLv.  Smith, 
1  .ness..R.  ^40 ;  Dypre  y.  McDonal,  4  lb.  209  ; .  Hitt  v.  Hoi- 
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liday,  2  I^tt.  R.  337 ;  Jones  v.  Slubey,  4  H.  «fc  Johns.\»?^.'j 
Fishback  v.  Woodford,.!  J.  J.  Mkr.  R.  87.]  ,   '■    -■.-; ' 

ORMOND,  J. — The  parties  litigaht  in  this  court,  botji. 
admit  the  correctness  of  the  decree  of  the  chancellor  as  it  res- 
pects the  reforna^ion  of  the,  deed,  from  Abney  and  wjfj?,  to 
James  M.  Conner,  by.  the  Testoration,  of  his  name  as  grantee 
in  the  deed,  instead  of  that  of  David  Conner,  ivhich,  as  the 
proof  conclusively  shows,  had  been  falsely-  interpolate^. 
The  only  question  then  arises  out  of  the  cross  bill  filed  by  J. 
M.  Conner,  in  which  it  is  alledged  that  his  conveyance  of 
the  land  to  Duren,  though  absolute  on  its  face,  was  execut- 
ed, and  delivered  to  him  upon  a  parol  trust,  that  Duren  should 
sell  the  land  for  the  best  price  possible,  and  pay  the  com- 
plainant one  half  the  purchase  money,  and  that  the  complain'- 
ant  purchased  with  knowledge  of  this  trust. 

If  James  M.  Conner  is  entitled  to  the  relief  he  seeks,  the 
cross  bill  in  this  case  was  proper.  As  defendant  to  the  ori- 
ginal bill,  he  could  pray  no  other  decree  than  to  be.  dismissed 
with  his  costs  ;  claiming  ,as  he  does,  one  half  the  purchase 
money  of  the  lands,  he  could  not  ask  a  decree  in  his  favor 
without  himself  becoming  an  actor  by  filing  a  bill.  [Cul- 
lum  V.  Erwin,  4  Ala.  46-1.]  The  subject  matter  of  the  cross 
bill  may,  in  one  sense,  be  said  to  grow  out  of,  and  be  con- 
nected with  the  subject  matter  of  the  original  bill,  and  as  he 
is  made  a  defendant  for  the  purpose  of  concluding  his  title,  it 
may  be  conceded  the  cross  bill  was  proper.  [Story's  Eq.  PI. 
316.]  But  this  point  is  not  necessary  to  be  determined  in 
this  case.  The  consent  of  the  court  was  not  necessary  pre- 
vious to  filing  the  bill.  How  far  the  original  suit  would  be 
arrested  in  its  progress  by  the  filing  of  a  cross  bill,  and  in 
what  cases,  and  upon  what  conditions  it  would  be  stayed,  are 
questions  we  are  not  now  called  on  to  determine,  as  no  such 
question  was  made  in  the  court  below. 

Concluding  that  the  parol  trust  existing  between  Conner  and 
Duren  could  be  established,  and  enforced  against  a  purcha- 
ser from  Duren,  notwithstanding  the  absolute  title  had  been 
conveyed  to  him,  it  should  be  fully  and  clearly  proved,  and 
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notice  of  the  terftis  of  the  trust  should  be  distinctly  brpught 

home  to  the  purchaser,  previous  to  his  purchase.  That  such  a 

parol  contract  existed  between  Duren  and  J.  M.  Conner,  as  is 

stated  in  the  bill,  appears  to  be  made  out  by  the  tesrtmony. 

Tuck  in  his  answer,  denies  any  knowledge  of  such  a  trust, 

but  it  is  contended  that  the  proof  is  ample  tt)  show  that  he  did 

know  of  its  existence,  previous  to  his  purchase. 

Foreman,  a  witness,  deposes  that  Tuck  told  him,  that  at 
the  time  he  purchased  the  land  he  knew  that  J.  M.  Conner 
had  an  interest  in  ft.  Peter  Conner,  another  witness,  states 
that  Tuck  admitted  to  him  that  he  knew  of  the  claim  of  J. 
M.  Conner,^  and  others,  when  he  purchased,  and  that  he  had 
taken  a  bond  with  surety  from  Duren,  to  indemnify  him  if 
the  title  was  not,  good.  And  Blackwell,  another  witness, 
that  he  informed  him  that  he  knew  J.  M.  Conner  had  an  in- 
terest in  the  land  when  he  purchased. 

It  is  impossible,  in  our  judgment,  to  consider  these  indefi- 
nite, and  uncertain  admii^sions,  as  establishing,  in  opposition 
to  the  positive  denial  of  the  answer,  that  Tuck  was  aware  6f 
the  precise  character  of  the  trust,  which,  extraordinary  as  it 
is,  appears  to  be  made  out  by  the  proof.  It  is  entirely  con- 
sistent with  these  loose  declarations  of  a  knowledge  of  some 
uncertain  interest  remaining  in  Conner,  that  Tuck  may  have 
supposed  that  Duren,  who  was  invested  with  the  legal  title, 
had  a  full  and  entire  discretion  as  to  the  sale  of  the  land,  if 
he  was  not,  as  he  appeared  to  be,  the  absolute  owner.  To 
hold  him  responsible  for  this  secret  trust,  it  must  be  shown 
that  he  was  fully  aware  of  its  precise  terms,  before  he  com- 
pleted his  purchase.  That  is  not  shown  by  the  testimony  in 
the  cause.  . ' 

The  taking  by  Tuck  of  a  bond  of  indemnity,  is  entirely 
consistent  with  his  ignorance  of  the  trust  here  set  up,  as  it 
appears  there  was  a  cloud  upon  the  title,  by  the  sale  of  the 
same  land  under  the  trust  deed  made  by  David  Conner. 

But  if  the  trust  h^d  been  known  to  Tuck,  we  do  not  per- 
ceive the  case  would  be  varied.  The  trust  was  to  sell  the 
land,  and  pay  one  half  the  proceeds  to  Conner.     It  was  aa 
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unlimited  conj&dence  reposed  in  Duren,  by  Conner.  If  he 
had  received  money  instead  of  the  note,  Conner  must  have 
relied  on  his  personal  ability  to  pay,  and  it  would  be  a  debt 
merely  due  from  him  to  Conner,  for  it  cannot  be  pretended 
that  Tuck  was  .bound  to  see  to  the  application  of  the  money. 
It  is  true,  that  if  Tuck  had  been-  fully  apprised  of  the  terms 
of  the  trust,  and  had  fraudulently  conabined  with  Duren,  to 
get  the  land  in  exchange  for  his  own  or  other  worthless  pa- 
per, relief  would  have  been  granted  in  chancery.  But  that 
is  not  the  case  made  by  the  bill  or  proof  ~  The  note  receiv- 
ed by  Duren,  was  made  by  David  Conner,  and  indorsed  by 
Duren.  It  does  not  appear  that  David  Conner  is  insolvent, 
and  it  is  shown  that  the  note  was  secured  by  a  deed  of  trust 
on  property.  It  appears  that  Tuck  had  sued  Dur«n  on  his 
indorsement,  and  that  the  sale  of  the  land  was  a  compfoniise 
of  this  suit.  We  are  unable  to  perceive  any  evidence  of 
fraud  in  this.  If  as  alledged  in  the  bill,  Duren  has  not  paid 
Conner  any  part  of  the  purchase  money,  or  transferred  to  him 
the  note  to  him  in  payment,  he  must  abide  by  the  conse- 
quence of  his  own  acts.  If  a  loss  is  to  fall  on  one  of  two 
persons  equally  innocent,  he  must  bear  it,  who  by  his  con- 
duct has  enabled  another  to  do  the  wrong. 

We  are  thus  brought  to  the  conclusion,  that  the  proof 
does  not  make  out  such  a  case  as  would  authorize. the  re- 
lief sought  by  the  cross  bill,  and  this  being  in  accordance  , 
with  the  view  of  the  chancellor,  his  decree  must  be  af- 
firmed. 


■  'i.^S': 


PALLS  V.  WEISSINGER.  *      ^^ 

1.  Where  a  Ubnd  is  executed  under  an  order  in  chancery,  fconditiotied  that 
certain  slaves  that  had  been  seized  to  satisfy  such  decree  as  might  be 
♦*  Mndered  in  the  suit,"  should  be  returned,  if  the  decree  contemplated 
101 
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,  fheu  return,  tiie  bond  is  not  annulled,  or  the  liability  of  the  obligors  re- 
.atricted  or  impaired,  by  an  amendment  of  the  bill  which  merely  associates 
other  parties  with  the  complainant,  (the  obligee,)  without  varying  the 
frame  of  the  bill,  or  extending  or  limiting  the  liability  of  the  obligors, 

2.  There  is  no  statute  which  requires  the  sheriff  to  return  "  forfeited,"  a  bond 
(aken  in  a  suit  in  chancery,  conditioned  for  the  forthccnning  of  property 

J,,  if  the  decree  requires  it;  consequently  the  obligee  may  maintain  an  action 
thereon,  without  showing  such  a  return. 

3.  Where  a  bill  is  filed  to  subject  a  slave  to  the  payment  of  the  complain- 
ant's dehiand,  and  the  defendant  executes  a  bond  with  surety,  conditioned 
for  his  delivery  if  the  complainant  is  successful,  the  death  of  the  slave 
pnevious  to  the  rendition  of  the  decree,  or  an  order  requiring  his  delivery, 
will  absolve  the  obligors  from  a  compliance  with  the  condition. 

4.  Where  the  defendant  pleads  the  performance  of  the  condition  of  his  bond 
generally,  and  another  affirmative  and  more  special  plea  which  was  good 
in  itself,  but  the  matter  of  which  is  admissible  under  the  plea  of  perform- 
ance, if  a  demurrer  is  sustained  to  the  second  plea,  an  appellate  court  will 
not  refuse  to  reverse  the  judgment,  because  the  defendant  could  have  had 
the  benefit  of  it  under  the  pleadings  oa  which  the  cause  was  tried ;  unless 

;  it  appears  that  he  in  fact  availed  himself  of  such  special  defence. 

^'  Writ  of  Error  ta  the  Circuit  Court  of  Lowndes.    ^  , ■• 

.  IThib  was  ail  action  of  debt,  at  the  suit  of  the  defendant 
in  error,  on  a  bond  executed  by  the  plaintiflfs  in  error,  with 
three  other  persons  on  whom  the  process  was  not  served. 
The  bond  was  taken  under  an  order  in  chancery,  by  which 
certain  slaves  and  other  property  were  seized  to  satisfy  such 
.decree  as  might  be  "rendered  in  the  suit ;"  and  was  executed 
with  the  condition  that  they  should  be  returned,  if  the  de- 
cree contemplated  it.  After  the  execution  of  the  bond,  there 
was  an  amended  and  supplemental  bill  by  which  several 
other  persons  were  made  complainants  together  with  the  ob- 
ligee. It  is  then  alledged  that  a  final  decree  was  rendered 
in  favor  of  the  complainants,  which  required  the  return  of 
the  slaves  according  to  the  undertaking  of  the  obligors ;  and 
that  the  defendants  had  failed  to  perform  the  condition,  &c. 
The  defendants  pleaded  that  they  had  all  the  slaves  men- 
tioned in  the  condition  of  their  bond  ready  to  satisfy  the  de- 
cree in  chancery,  except  one  named  John,  who  died  before 
the  rendition  of  the  decree ;  (and  that  they  did  actually  de- 
liver the  surviving  slaves  to  the  shetiff.     To  this  plea  there 
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was  demurrer,  which  being  sustained,  an  issue  was  submit- 
ted to  a  jury,  who  returned  a  verdict  for  the  plaintiff  for  f  600 
debt,  $87  20  damages,  and  judgment  was  rendered  accord- 
ingly. '   I    •':'  '  ' 

Doling,  for  the  plaintiffs  in  error,  ma4e  the  following 
points :  1.  The  circuit  court  erred  in  not  sustaining  the  de- 
murrer to  the  declaration.  [1  Stewt.  R.  10 ;  1  Por.  R.  187.] 
2.  In  not  sustaining  the  demurrer  to  the  pleas  which  alledged 
the  death  of  the  slave  John,  as  an  excuse  for  his  non-deliv- 
ery'    [2  Stewt.  &  P.  Rep.  344 ;  5  Id.  123.] 

"■)■•»     ■  '''  - 

C.  G.  Edwards,  for  the  defendant  in  error,  insisted  that 
the  defendant  below  was-  not  prejudiced  by  sustaining  the 
demurrer  to  his  pleas,  as  the  pleas  on  which  issues  were  sub- 
mitted to  the  jury  would  admit  evidence  of  the^cts  set  forth 
in  the  former,  if  these  facts  constituted  an  available  defence. 
[4  A.  R.  230.]  The  death  of  the  slave  pending  the  litigation 
in  chancery  is  a  loss  which  must  fall  upon  the  obligors — it  may 
be  assimilated  to  the  destruction  of  the  chattel  pending  the  ac^ 
tion  of  detinue,  which  it  has  been  repeatedly  iield  does  not 
absolve  the  defendant  from  liability.  [8  T.  Rep.  259;  2 
Eng.  C.  L.  Rep.  281;^  Stewt.  &  P.  Rep.  123;  8  Por.  Rep. 
564;  2  Ala.  Rep.  555.] 

COLLIER,  0.  J. — The  j&ling  of  the  amended  and  sup- 
plemental bill,  by  which  other  parties  were  associated  with 
the  complainant,  the  obligee,  did  not,  so  far  as  the  pleadings 
inform  us,  vary  the  frame  of  the  bill  or  ask  other  and  differ- 
ent relief  from  that  sought  in  the  first  instance.  It  did  not 
in  any  manner  extend  or  limit  the  liability  of  the  obligors ; 
nor  does  it  appear  to  have  restricted  or  impaired  the  rights 
of  the  obligee.  The  declaration  then  could  not  have  been 
adjudged  bad  on  demurrer  merely  because  new  parties  were 
introduced  upon  the  record  after  the  execution  of  the  replevy 
bond. 

There  was  no  necessity  for  the  sheriff  to  have  returned  the 
bond  forfeited  to  authorize  the  obligee  to  maintain  an  action 
against  the  obligors  for  a  failure  to  perform  its  condition. 
We  have  no  statute  which  makes  such  a  requirement  in  re- 
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spect  to  a  bond  like  that  declal^d  on ;  and  such  a  return,  or 
the  want  of  it,  can  avail  nothing.  To  entitle  the  plaintiff 
to  a  summary  remedy  on  a  forthcoming  bond,  and  perhaps 
in  other  cases,  the  statute  directs  that  jhe  bond  shall  be  re- 
turned "forfeited."  But  if  there  was  an  omission  thus  to 
return  it,  we  apprehend  that  the  plaintiff  would  not  b/e  fore- 
closed of  aTemed7at  common  law.  ^    ,,  .  ^,-.  -     ,       ,  j.. 

It  is  insisted  that  the  plea  which  sets  up  the  death  of  the 
slave  as  an  excuse  for  the  performance  of  th%  condition  of 
the  bond  pro  tanto,  cannot  be  supported ;  that  the  decis- 
ions of  this  and  other  courts  which  maintain  that  if  the  chat- 
tel perish  pending  an  action  of  detinue,  and  in  analogous 
cases,  the  plaintiff's  right  to  recover  will  not  be  affected,,  are 
.opposed  to  such  a  defence.  If  a  party,  is  in  default  for  not 
|>erforming  a  duty,  as  for  the  non-delivery  of  a  chattel,  he 
cannot  absolve  himself  from  a  liability  which  has  already  ac- 
crued, by  proof  that  the  thing  has  been  lost,  or  destroyed  by 
the  act  of  God,  without  his  fault ;  more  especially,  if  before 
.the  happening  of  the  event,  an  action  has  been,  instituted 
upon  the  liability.  The  principle  upon  which  this  rule  rests 
is  well  supported  both  by  reason  and  authority,  though  in 
some  cases  it  may  h^ve  been  pressed  too  far.  It  supposes 
that  if  the  right  of  action  becomes  perfect  by  the  failure  to 
deliver  an  article  of  personal  property  to  the  person  entitled 
to  it,  the  party  in  default  shall  not  relieve  himself  from  the 
consequences  by  proving  that  a  delivery  afterwards  became 
impracticable  by  something  occurring  post  factum,  which 
the  person  entitled  had  no  agency  in  producing. 

In  Burgess  and  Davis  v.  Sugg,  2  Stewt.  &/  P.  Rep.  341, 
which  was  an  action  on  certain  forthcoming  bonds,  the  plea 
alledged  that  the  slave  for  the  delivery  of  which  the  obligors 
had  stipulated,  died  previous  to  the  commencement  of  the  suit. 
ThiB  court  said,  "the  right  of  action  on  the  bond^refers  to, 
and  accrued  at  the  lime  of  the  forfeiture ;  and  if  the  death  of 
the  slave  occurred  subsequejitly  thereto,  it  afforded  no  bar  to 
the  plaintiff's  right  of  action,  and  was  correctly  ruled  to  be 
bad  on  demurrer."  This  remark  of  the  court,  if  it  can  be 
regarded  as  settling  any  principle  beyond  the  precise  point 
then  in  judgment,  rather  intimates  that  if  the  slave  had  died 
before  the  bonds  were  forfeited  and  the  liability  fixed,  the 


JANUARY  TERM,  1847.  805 

Halls  V.  Weissinger. 


obligors  would  have  been  relieved  from  a  performance  of 
their  undertakings. 

.  In  the  case  at  bar  it  cannot  be  inferred  that  the  defendant 
in  the  suit  in  chancery  was  in.  default  for  not  delivering  the 
property  seized  by  the  sheriff,  or  that  the  order  contemplated 
its  delivery  to  the  complainant,  if  the  replevy  bond  had  not 
been  executed.  The  declaration  alledges  that  the  purpose  of 
the  bill  was  the  foreclosure  of  a  mortgage.  We  must  then 
intend  that  the  object  of  the  order  and  consequent  seizure 
was  tosecur^  the  slaves,  so  that  they  should  be  forthcoming 
to  answer  the  decree  of  foreclosiire  and  sale.  In  this  view 
the  bond,  so  far  as  it  respects  the  present  case,  was  in  legal 
effect  nothing  more  than  a  forthcoming  bond ;  the  breach  of 
which  depended  upon  the  decree  in  favor  of  the  complain- 
ant. The  question  then  is,  did  the  death  of  the  slave  pre- 
vious.to  a  breach,  relieve  the  obligors  from  a  compliance  with 
their  engagement  aS  it  respects  him.  In  Perry  v.  Hewlett, 
»et  al.  5  Porter's  Hep.  318,  which  was  an  action  upon  a  cove- 
nant by  which  the  defendants  undertook  to  pay  the  plaintiff 
the  sum  of  $150  fpr  the  hire  of  two  negroes,  and  to  return 
them  on  the  twenty-Jifth  day  of  December,  eighteen  hundred 
and  thirty-four — This  court  said,  "the  defendants  in  this 
Case  were  prevented  by  the  death  "of  the  slave  Fanny,  with- 
out their  default,  from  returning  her  according  to  their  cove- 
nant, and  they  are  entitled  to  a  discharge  from  so  much  of 
their  contract,  as  the  act  of  God  disabled  them  from  perform- 
ing." 

So  in  Givhan  v.  Dailey's  adm'r,  4  Ala.  Rep,  336,  it  is  said, 
^'the  principle  has  been  repeatedly  acknowledged,  that  if  a 
party  is  disabled  byan  act  of  God,  before  breach  of  his  con- 
tract, he  shall  be  excused  from  the  performance.  Thus,  if 
one  man  lend  his  horse  to  another,  who  promises  to  return 
him  by  a  day  certain,  or  on  request,  if  the  horse  die  before 
the  day  or  request,  -v^iihout  the  borrower's  fault,  the  re-deliv- 
ery will  be  excused." 

The  party  to  whom  the  slaves  were  delivered  by  the  sher- 
iff upon  the  execution  of  the  bond,  may  be  regarded  as  a 
bailee  and  the  obligors  as  stipulators,  for  their  delivery  upon 
the,  condition  provided  for ;  and  the  effect  of  the  death,  of  one 
of  the  slaves  will  thus  far  excuse  a  non-performance  in  the 
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same  manner  as  if  the  case  were  an  ordinary  bailment,  with 
or  without  hire.  The  cases  cited  are  then,  in  principle  anal- 
ogous to  the  present,  and  show  that  the  death  of  the  slave 
John  before  the  condition  of  the  bond  became  absolute,  thus 
far  relieved  the  obligors  from  a  performance  of  their  obliga- 
tion. 

It  is  however  contended  for  the  defendant  in  error,  that  al- 
though the  demurrer  to  the  "pleas  should  not  have  been  sus- 
tained, yet  as  the  defendant  below  might  have  proved  the 
same  fact  which  they  set  up  under  the  other  pleas,  he  has 
not  been  prejudiced  by  the  judgment  on  demurrer;  and 
therefore  cannot  complain  of  the  decisioi^  iigainst  him.  All 
the  pleas  were  affirmative,  and  it  devolved  upon  the  defendant 
after  the  plaintiff  had  produced  the  bond  and  shown  a  breach, 
to  sustain  a  defence  by  proof.  Now,  although  it  may  be  that 
the  plea  of  performance  would  have  tolerated  the  admission 
of  all  f^e  facts  alledged  in  the  several  pleas;  yet  we  must 
intend  under  the  circumstances  of  the  case  that  the  demurrer 
was  sustained,  because  it  was  supposed  that  the  pleas  ad- 
judged bad,  did  not  present  an  available  defence ;  and  that 
the  court  would  not  have  admitted  evidence  of  the  fact  they 
alledge.  Where  a  demurrer  to  a  plea  has  been  improperly 
sustained,  if  it  appears -that  th^  defendant  has  had  the  benefit 
he  could  have  derived  from  it,  upon  the  trial  of  issues  on 
other  equivalent  pleas,  he  cannot  insist  upon  the  error ;  as  no 
real  injury  was  done  him.  [See  4  Ala.  Rep.  230 ;  8  Id.  161; 
3  Id.  942.]  It  remains  but  to  add,  that  the  judgment  is  re- 
versed and  the  cause  remanded.  ■  ; 


RICKETTS,  ET  AL.  V.  GARRETT. 

1.  The  service  of  an  injunction  at  the  suit  of  a  stranger,  asserting  a  title  to 
a  ferry  in  the  possession  of  a  lessee,  restraining  him  from  interfering  in 
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the  use  of  the  ferry,  is  not  such  a  disturbance  as  amounts  to  an  eviction, 
and  therefore  will  not  prevent  the  lessor  from  recovering  rent  when  the 
bill  is  dismissed. 

2.  Although  a  sheriff  serving  an  injunction  may  have  no  authority  to  expel 
one  from  the  possession  of  a  ferry,  or  put  another  in,  yet  if  he  does  so,  the 
lessee  may  consider  it  a  lawful  expulsion  if  the  plaintiff  in  the  suit  is  in- 
vested with  a  paramount  title  to  his  lessor.  ^ 

3.  When  a  record  is  stated  as  an  exhibit  to  an  answer  to  a  bill  in  chancery 
and  the  exemplification  of  the  suit  is  given  in  evidence  by  the  party  mak- 
ing the  answer,  although  offered  only  to  show  the  fact  of  the  suit,  and  an 
eviction  by  means  of  an  injunction  allowed  in  it,  the  opposite  party  may 
read  the  answer  to  prove  the  existence  of  the  record. 

Error  to  the  Circuit  Court  of  Marshall. 

■ "'     't  ■   • 

Debt  by  Garrett,  as  the  administrator  of  Edward  Gunter, 
oft  a  bill  single  made  by  Ricketts  and  others,  dated  6th  Jan- 
uary, 1840,  payable  the  1st  of  July  then  next.  The  defence 
was  failure  of  consideration. 

At  the  trial,  after  the  bill  single  was  put  before  the  jury, 
the  defendants  proved  it  was  given  for  the  rent  of  a  Ferry  on 
Tennessee  river,  known  as  Gunter's  ferry,  and  then  read  an 
order  of  the  commissioners  court  of  Marshall  county,  in  these 
terms,  to  wit : 

"Wendesday,  22d' August,  1838— August  term,  1838— 
On  the  application  of  J.  S.  Boggiss  and  R.  S.  Randl?  for 
leave  to  run  a  ferry  boat  across  the  Tennessee  river,  from  the 
south  bank  at  Gunters's  Landing,  it  is  considered  by  the 
court,  that  said  petition  be  granted,  and  the  liberty  given  to 
the  said  Boggiss  and  Randle,  to  keep  a  public  ferry  on  the 
river  at  said  place,  and  that  they  be  entitled  to  the  exclusive 
right  of  the  ferriage  from  the  south  bank  at  Gunter's  Land- 
ing, and  that  the  following  rartes  of  ferriage  be  established." 
Then  follows  the  rates,  &c.  which  is  imnecessary  to. recite. 

The  defendants  then  proved  that  Boggiss  and  Randle  for 
several  months  in  the  latter  part  of  the  year  1838,  run  boats 
across  said  river  at  said  ferry.  They  then  read  a  transcript 
of  the  proceedings  in  a  certain  suit  in  chancery  in  Madison 
county,  instituted  by  Boggiss  and  Randle,  against  Edward 
Gunter,  and  the  makers  of  the  single  bill,  the  foundation  of 
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this  suit,  the  object  of  which  Wfis  to  restrain  Gunter  and  his 
lessees  from  using  the  ferry  franchise.  A  fiat  for  th&  injunc- 
tion was  obtained,  and  that  writ  issued  and  was  served  on 
the  defendants,  31st  March,  1840.  This  bill  was  dismissed 
without  prejudice,  in  March  1844.  This  was  offered  to  show 
the  filing  of  the  bill  claiming  the  ferry,  and  that  defendants 
had  been  evicted  under  the  injunction,  bat  the  whole  pro- 
ceedings were  read  in  evidence  to  the  jury.  The  answer 
set  out  a  license  from  the  county  court  of  Jackson  county  to 
Gunter  for  the  ferry  in  question. 

The  defendants  theti  proved,  that  they  were  put  out  of 
possession  by  the  sheriff,  and  Boggiss  and  Handle  put  into 
possession  of  said  ferry,  in  April,  1840,  under  said  injunction, 
and  that  Boggiss  and  Randle  retained  possession  for  th%  re- 
mainder of  the  year  1840,  to  the  entire  exqlusion  of  the  de- 
fendants. That  so  soon  as  they  were  evicted,  they  notified 
Gunter  of  the  fa<;t. 

The  plaintiff  then  read  to  the  jury,  an  order  of  the  com- 
missioners' court  of  Mg^rshall  county,  of  May  term,  1836,  in 
the  followihg  terms,  to  wit :  "  Ordered  by  the  commission- 
ers, that  the  rates  of  the  Gunter's  Landing  ferry,  kept  by  Ed- 
ward Grunter,  be  as  follows  j"  aft6r  which  are  the  rates  which 
are  unimportant  to  be  recited.  The  plaintiff  then  proved 
that  Gunter  kept  a  ferry  at  the  same  place  in  1817,  and  con- 
tinued to  keep  it  up  from  that  time  until  the  6th  January, 
1840,  when  he  leased  it  to  the  defendants,  but  the  same  wit- 
nesses proved  that  at  two  different  times  other  persons  run 
boats  across  the  river  at  said  ferry,  in  opposition  to  Gunter. 
That  the  first  was  about  the  year  1825,  and  the-  other  a- 
bout  the  year  1831,  and  each  Was  continued  for  several 
months. 

It  was  also  proved,  that  Gunter  put  the  defendants  in  pos- 
session, on  the  6th  January,  18lD.  The  plaintiff  proved  that 
Gunter  had  possession  of  both  banks  of  the  river,  the  whole 
time  he  kept  the  ferry.  '  This  portion  of  the  evidence  was 
objected  to  by  the  defendants,  but  allowed  by  the  court. 

On  this  state  of  proof,  the  defendants  asked  the  court  to 
instruct  the  jury,  that  if  they  believed  the  defendants  were 
put  out  of  possession  of  said  ferry  as  aforesaid,  they  must  find 
for  the  defendants.     This  was  refused,  and.th.e  jury  instnict- 
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ed,  ihdX  the  plaintiff  was  entitled  ta  a  verdict  if  the  leyidence 
was  believed.  v    -  •     7  i .  •  vl , , 

The  defendants  excepted  to  the  admission  of  the  evidence 
objected  to,  as  well  as  the  refusal  to  charge  as  asked,  and  to 
the  charge  given.  *i<;/ 

These  rulings  are  now  assigned  as  error.  .  .^  ,  ;\- 

Robinson,  for  the-plaintiff  in  error,  insisted — 

1.  That  a  tenant,  when  sued  for  rent,  may  show  an  evic- 
tion under  process,  and  may  likewise  dispute  his  landlord's 
title  at  least  so  far  as  to  show  a  change  in  it,  depriving  the 
tenant  of  the  use  of  the  property.  Here  the  transcript  of  the 
chancery  cause  shows  such  change  of  title.  [Randolph  v. 
Carleton,  8  Ala.  R.  614 ;  Jackson  v.  Rowland,  6  Wend.  666j 
Glenn  v.  Rice,  6  Watts,  44.] 

2.  There  is  no  proof  in  the  record  to  counteract  the  evi- 
dence of  the  title  under  which  the  defendants  were  evicted, 
or  showing  that  Gunter  ever  obtained  a  license  to  establish 
his  ferry.  Such  a  franchise  is  the  creature  of  statute.  •  [Aik. 
Dig.  363,  ^  26 ;  lb.  364,  §  30.]  Whatever  right  Gunter 
may  have  had  was  in  contravention  of  these  statutes,  and 
therefore  illegal.  The  tenant  may  show  this  in  defence. 
[13  S.  &  R.  133.] 

3.  As  no  right  to  keep  a  ferry  can  be  derived  except  by 
license,  the  highest  evidence  of  this  is  the  license,  and  conse- 
quently the  evidence  objected  to  was  improper. 

4.  The  court  cannot  presume  a  grant  from  the  length  of 
time.  In  1817,  the  country  belonged  to  the  Cherokees,  and 
the  jurisdiction  of  Alabama  was  not  extended  over  the  coun- 
try. It  is  not  shown  they  had  any  law  or  usage  authorizing 
the  appropriation  of  such  a  privilege  by  possession  j  and  be- 
sides, here  the  possession  was  shown  to  be  interrupted. 

5.  Parsons,  contra; 

GOLDTHWAITE,  J.— 1.  The  principal  question  in  this 
case  is,  whether  the  disturbance  of  the  defendants  in  their 
enjoyment  of  the  ferry,  by  reason  of  the  allowance  of  the  in- 
junction, at  the  suit  of  Boggiss  and  Randle,  is  such  a  matter 
as  will  prevent  the  landlord  from  recovering  rent  during  the 
102 
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continuance  of  the  disturbance.  The  ordinary  principle  is, 
that  when  the  lessee  has  been  evicted  by  a  stranger,  it  is  ab« 
solutely  necessary  the  stranger  entered  not  by  wrong,  or  by  a 
title  derived  from  the  lessee  himself,  but  by  force  of  a  legal 
and  an  elder  title.  [Com.  on  L.  &.  T.  543,  and  cases  there 
cited.]  This  is  usually  shown  by  a  judgment  of  eviction  a- 
gainst  the  tenant,  which  is  in  general  conclusive,  if  the  land- 
lord was  notified  by  the  tenant,  but  if  otherwise  the  better 
opinion  seems  to  be,  that  the  proof  of  title  has  to  be  made  as 
if  no  judgment  had  been  had.  [Cowan  &  Hill's  Notes.] 
We  do  not  well  see  on  what  grounds  it  can  be  assumed,  that 
the  allowance  of  an  injunction  is  to  be  considered  equivalent 
to  a  judgment.  The  one  is  procured  upon  the  ex  parte  state- 
ment of  the  party,  and  no  title,  however  good,  in  the  land- 
lord, would  avail  in  many  cases  to  prevent  the  allowance  of 
this  writ.  The  landlord  is  under  no  duty  to  protect  his  ten- 
ant against  a  trespass,  or  tortious  entry,  and  if  he  is  ousted 
by  one  having  no  title,  the  law  leaves  him  to  his  remedy  a- 
gainst  thQ  wrong  doer.  [C.  on  L.  &  T.  172.]  If  the  suit  in  equi- 
ty had  been  pursued  to  such  results,  that  the  injunction  had 
been  perpetuated,  it  is  quite  possible  the  proper  analogy 
would  give  the  same  effect  to  the  decree  as  would  be  given 
to  a  judgment  at  law ;  but  the  suit  having  been  dismissed, 
the  presumption  arises,  that  the  injunction  was  improperly 
sued  out,  and  therefore  the  tenant  cannot  say,  that  in  con- 
sequence of  this  proceeding,  he  has  been  evicted  by  a  lawful 
title. 

2.  Although  it  may  well  be  questioned  whether  the  sheriff 
had  any  authority  under  the  writ  of  injunction  to  put  the 
defendants  out,  or  others  in,  yet  the  effect  of  the  entry  by 
Boggiss  and  Randle,  was  the  eviction  of  the  defendants,  and 
if  they  have  shown  this  entry  was  warranted  by  pai;amount 
title,  it  is  as  much  a  defence  to  them  as  if  they  had  been  ex- 
pelled by  suit.  We  apprehend  that  no  one  is  required  to 
stand  a  suit  when  he  is  perfectly  satisfied  a  recovery  must  be 
had,  and  although  at  first  view  it  might  seem  a  part  of  the 
duty  of  the  tenant  to  suffer  a  suit  in  consequence  of  the  alle*o 
giance  he  owes  his  landlord,  yet  we  cannot  find  the  rule  is 
thus  asserted,  except  by  Mr.  Bouvier  in  his  dictionary.  [Bou. 
L;  D.  tit.  Eviction,  378.]    But  the  authorities  cited  do  not 
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sustain  him.  [1  Saund.  204,  n.  2  \  lb.  322,  n.  2.]  The 
landlord's  possession  indeed  seems  sufficiently  protected  with 
us,  by  allowing  him  a  summary  remedy  against  any  one  com- 
ing into  the  estate  by,  from,  under,  or  by  collusion  with  the 
tenant.  [Dig.  251,  <§>  5.]  So  that  there  can  be  no  serious 
practical  evils  growing  out  of  the  recognition  of  the  same 
rules  as  to  what  shall  constitute  the  eviction  of  a  tenant,  as 
obtain  in  actions  upon  covenants  of  warranty  for  peaceable 
possession.  [See  Caldwell  v.  Kirkpatrick,  6  Ala.  Rep.  60; 
Banks  v.  Whitehead,  7  lb.  83.] 

3.  Having  ascertained  that  an  actual  expulsion  by  one 
having  paramount  title,  is  equivalent  to  a  lawful  eviction,  it 
is  only  necessary  further  to  inquire  if  the  title  shown  by  the 
defendants,  in  Boggiss  and  Randle,  is  superior  to  that  exhibit- 
ed by  the  plaintiff.  And  here  we  may  remark,  that  as  the 
defendants  have  assumed  the  character  of  lessees,  they  are 
in  no  condition  to  assert,  the  lessor  had  no  title  at  the  com- 
mencement of  their  tenancy.  [Com.  on  L.  &  T.  519.]  Con- 
ceding however,  they  are  permitted  to  show  that  other  per- 
sons have  lawfully  excluded  them  from  the  possession,  and 
that  the  license  to  Boggiss  and  Randle,  was  sufficient,  if  not 
rebutted  by  other  proof,  we  think  the  title  of  the  I'essor  Is  a- 
bundantly  sustained  by  the  sworn  adhaissions  of  the  defend- 
ants, contained  in  their  answer  to  the  suit,  the  exemplifica- 
tion of  which  they  gave  in  evidence.  It  is  supposed,  because 
this  was  offered  for  the  specific  purpose  of  showing  the  al- 
lowance of  the  injunction,  that  the  plaintiff  cannot  use  the 
answer  for  any  other  purpose,  although  it  contains  an  exhibit 
showing  the  regular  grant  of  a  license  for  this  ferry  to  Gun- 
ter  by  the  commissioners'  court  of  Jackson  county,  which 
I  once  extended  over  the  situs  of  the  ferry.  The  general  rule 
is,  that  admissions  of  the  contents  of  a  writing,  or  record, 
are  not  admissible  to  prove  its  existence  or  contents,  unless 
made  for  the  purpose  of  the  trial,  but  the  sworn  answer  of  a 
party  to  a  bill  in  chancery  is  an  exception  to  this  rule.  [Greenl. 
Ev.  §  97.]  We  are  unable  to  perceive  the  least  error  in  the 
rulings  of  the  court  below,  and  its  judgment  is  therefore  af- 
firmed. 
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SANDERS  V.  FISHER  &  PHELPS. 

1.  A  garoishe^  who  had  discharged  the  judgment,  being  sued  on  the  original 
debt,  for  the  use  of  another,  employed  as  counsel  to  defend  the  suit,  the 
.same  attorneys  who  had  obtained  the  judgment  against  him  as  garnishee, 
but  did  not  inform  them  of  his  defence,  in  consequence  of  which,  a  second 
judgment  was  rendered  against  him  for  the  same  debt :  Hdd,  that  this  * 
was  gross  negligence,  and  that  chancery  could  not  relieve  him. 

'    'Error  to  the  Chancery  Court  of  Perry. 

The  bill  was  filed  by  the  plaintiff  in  error,  and  alledges 
that  some  time  in  the  year  1838,  one  L  t  on  Sanders  sued  out 
an  attachment  against  Jeunes  Fisher,  who  had  been  a  citizen 
of  Perry  county,  but  had  left  the  State,  and  summoned  him 
as  garnishee.  That  he  appeared  and  answered,  that  he  was 
indebted  to  Fisher  in  the  sum  of  $612  50,  for  which  sum. 
besides  costs,  a  judgment  was  rendered  against  him  at  the 
February  term,  1839,  of  said  court.  That  shortly  after  the 
judgment  was  rendered  against  him,  he  paid  the  amount  in 
full  to  h  ton  Sanders,  but  afterwards  discovered  that  the 
clerk  had  failed  to  enter  the  judgment,  and  which  at  his  in- 
stance was  afterwards,  at  the  spring  term,  1842,  rendered 
nunc  pro  tunc. 

That  Fisher,  after  the  service  of  the  garnishment,  trans- 
ferred the  said  note  to  one  Esther  Phelps,  and  upon  which 
complainant  was  sued  in  his  name,  for  her  use,  at  the  spring 
term,  1839,  of  Perry  circuit  court.  Complainant  employed 
attorneys  to  defend  the  suit,  and  informed  them  the  suit  was 
in  the  name  of  Fisher,  but  omitted  to  inform  them  it  was 
brought  for  the  use  of  Esther  Phelps,  and  a  second  judgment 
was  rendered  for  the  same  debt,  at  the  fall  term  Perry  circuit 
court,  1«39, 

The  bill  also  alledges  that  Esther  Phelps  is  the  wife  of 
Fisher,  Phelps  being  her  maiden  name,  or  the  njime  she  bore 
before  she  was  married,  and  that  the  transfer  was  fraudulently 
made,  and  in  law  remained  his  property  after,  as  well  as  before 
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the  transfer.  *  That  the  judgment  was  permitted  to  be  ob- 
tained, by  the  mistake  of  complainants  attorneys,  and  of  this 
fact  the  attorneys  of  Esther  Phelps  have  been  informed ;  yet 
they  are  still  endeavoring  to  collect  the  debt  a  second  time, 
&c.     The  bill  prays  an  injunction,  which  was  granted. 

Affidavit  being  made  of  the  non-residence  of  Fisher  arid 
Esther  Phelps,  publication  was  ordered  and  made,  and  a  de- 
cree pro  confesso  entered. 

At  a  subsequent  term,  on  motion  of  defendant's  counsel, 
the  court  dismissed  the  bill,  considering  that  no  sufficient 
reason  was  shown  for  not  making  defence  at  law. 

From  this  decree  this  writ  is  prosecuted,  and  is  the  matter 
now  assigned  as  error. 

A.  B.  Moore,  for  plaintiff  in  error. 

1;  To  enable  a  defendant  at  law,  to  defend  upon  the 
ground  of  a  former  recovery  against  him  as  garnishee,  at  the 
suit  of  a  third  person,  he  must  show  a  judgment  upon  record, 
if  in  a  court  of  record,  and  that  such  judgment  has  been  by 
him  paid  and  satisfied.  [See  Cook  v.  Field,  3  A.  R.  53; 
Johns  <fc  Cole  v.  Field,  5  A.  R.  484  ;  2  Story's  Eq.  657.] 

2.  A  mere  memorandum  of  the  judge,  on  the  trial  docket 
of  the  court,  would  not  have  been  suoh  a  judgment  as  would 
protect  the  garnishee,  in  a  suit  at  law,  by, the  payee  or  holder 
of  his  note. 

3.  It  is  evident,  from  the  facts  stated  in  the  bill,  that  the 
complainant  did  not  know  of  the  defect  in  the  judgment, 
until  after  a  judgment  had  been  obtained  against  him  on  his 
note,  and  if  he  had,  it  was  not  legally  in  his  power  to  have  a 
judgment  entered  nunc  pro  tunc. 

4.  If  the  complainant  had  a  remedy  at  law,  the  fraudulent 
transfer  of  his  note  by  Fisher  to  his  wife,  in  the  name  of 
Esther  Phelps,  by  which  he  was  misled  in  the  title  of  the 
cause,  and  caused  hirh  tp  mislead  his  attorney,  is  a  sufficient 
excuse  for  not  making  it. 

6.  The  bill^  though  inartificially  drawn,  should  not  have 
been  dismissed  for  want  of  equity. 

Davm^  contra.     The  bill  contains  no  equity. 

1.  The  ignorance  as  to  the  name  of  the  plaintiff  is  gross, 
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is  no  excuse  for  not  defending  at  law.     [French  v.  Garner,  7 
Porter,  649.] 

rv.'^.'The  complainant  admits  a  judgment  was  obtained 
against  him,  and  that  he  paid  the  amount  to  the  plaintiff,  but 
does  not  alledge  that  the  court  had  jurisdiction  either  to  en- 
tertain the  attachment  against  Fisher,  or  that  it  had  given 
judgment  against  Fisher  to  sustain  the  judgment  against  the 
garnishee.  This  should  be  shown  in  order  to  guard  defend- 
ants in  attachments  from  collusion,  as  well  as  garnishees. 

3.  It  is  not  shown  in  what  respect  the  judgment  nunc  pro 
tunc  differed  from  the  first  judgment,  and  if  so,  no  new  rights 
accrued  to  complainsuat,  and  was  made  long  after  the  injoined 
judgment  had  been  rendered. 

4.  If  the  proceedings  at  the  time  of  payment  did  not  au- 
thorize such  payment,  the  subsequent  change  in  the  entry 
could  not,  and  the  plaintiff  in  garnishment  might  be  made  to 
refund. 

//(iORMGND,  J. — The  case  made  by  the  bill,  entitles  the 
^ty  to  the  relief  he  seeks,  if  he  has  not  forfeited  the  right 
by  his  negligence  in  not  making  his  defence  at  law,  when 
Bgaiu  sued  for  the  debt,  which  as  garnishee  he  had  paid. 

The  only  excuse  made  for  not  defending  the  case  at  law 
is,  that  he  omitted  to  inform  his  attorneys  that  the  suit  was 
for  the  use  of  Esther  Phelps,  and  that  "  therefore  a  second 
judgment  was  rendered  against  your  orator  for  the  same 
no.te."  There  is  no  allegation  that  he  informed  his  attorneys 
what  his  defence  was  to  the  note,  or  that  he  had  any  defence 
whatever  to  make.  It  is  to  be  sure  stated,  that  they  were 
the  same  persons  who  obtained  the  judgment  against  him 
;as  garnishee,  and  whom  he  afterwards  employed  to  have  a 
judgment  against  him  as  garnishee,  rendered  nunc  pro  tunc. 
But  he  had  no  right  to  suppose  that  they  would  voluntarily 
■interpose  this  defence.  It  was  hig  duty  to  be  active ;  not 
only  to  inform  them  of  his  defence,  but  to  furnish  them  with 
the  means  of  making  it.  Putting  the  most  favorable  inter- 
pretation upon  the  allegations  of  the  bill,  the  case  presented 
is  one  of  gross  negligence. 

It  is  exceedingly  painful  thus  to  witness  the  triumph  of 
fraud,  but  if  parties  will  not  attend  to  their  interests,  but  will, 
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by  gross  and  supine  neglect,  permit  a  judgment  to  be  render-; 
ed  against  them,  it  is  not  in  the  power  of  a  court  of  chancery 
to  reheve  them,  without  breaking  down  all  the  bulwarks 
which  separate  the  two  jurisdictions.  We  cannot  give  reljef 
in  this  case,  without  overruling  an  unbroken  series  of  decis- , 
ions,  holding  that  equity  will  not  interfere  against  a  judg- 
ment at  law,  unless  the  party  seeking  relief  w£is  prevented 
from  obtaining  it  in  the  proper  forum,  by  fraud  or  accident, 
or  by  the  act  of  the  opposite  party,  unmixed  with  fault  or 
neglect  on  his  part.  [French  v.  Garner,'7  Porter,  49.]  This 
decision  has  been  repeatedly  followed  since,  and  under  very* 
strong  circumstances  has  been  iinflinchingly  adhered  to,  from 
a  thorough  conviction  of  the  wisdom,  not  to  say  the  absolute 
necessity  of  the  general  rule,  though  like  all  other  general 
rules,,  it  may  appear  to  operate  harshly  in  particular  ceises. 

This  case  falls  fully  within  these  principles,  as  no  reason 
whatever  is  shown  for  not  making  defence  at  law.  Let  the 
decree  be  affirmed. 


MOORE  V.  PONDERS. 


^ 


1.  Where  the  defendant,  the  maker  of  a  promissory  note  introduced  a  wit- 
ness who  stated  that  there  was  no  consideration  passing  from  the  plaintifi^ 
the  payee,  and  that  the  latter  was  unknown  to  the  former,  it  is  competent 
for  the  plaintiff  to  ask  the  witness,  if  the  note  was  made  at  the  instance  of 
a  third  person,  and  whether  there  was  any  consideration  passing  from 
that  person  to  the  maker,  on  which  the  note  was  founded,  and  what  it 
was.  ...  .    .       ,       '        !^.: 

Writ  of  Error  to  the  Circuit  Court  of  Lawrence, 

This  was  an  action  of  debt,  at  the  suit  of  the  plaintiff  in 
error,  on  a  promissory  note  made  by  the  defendant  and  an- 
other person,  on  whom  process  was  served.  On  the  trial,  the 
plaintiiF  read  to  the  jury  the  note  declared  on,  and  the  de- 
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fendant  then  introduced  a  witness,  who  stated  there  was  no 
consideration  passing  from  the  plaintiff,  the  payee,  to  tHe  ma- 
kers for  making  the  same,  and  that  he  was  unknown  to  them. 
The  plaintiff  then  asked  the  witness  whether  the  note  had 
been  made  at  the  instance  and  request  of  Patrick  O'Neal, 
whiether  there  was  any  consideration  passing  from  O'Neal  to 
either  of  the  makers,  ori  which  the  note  was  founded  ;  if  so, 
what  was  the  consideration  ?  To  this  question  the  defend- 
ant objected,  and  moved  the  court  to  exclude  any  answer, 
unless  the  plaintiff  could  show  that  "  Moore  was  privy  to 
the  same."  The  objection  was  sustained,  and  the  witness 
not  permitted  to  answer :  Thereupon  the  plaintiff  excepted, 
and  his  exceptions  duly  sealed  and  certified.  A  verdict  was 
returned  for  the  defendant,  and  judgment  rendered  accord- 
ingly-. 

W.  Cooper,  for  the  plaintiff  in  error,  to  show  that  the  rul- 
ing of  the  circuit  court  could  not  be  supported,  cited  Bird  v. 
Daniel,  9  Ala.  Rep.  302 ;  2  Camp.  Rep.  36 ;  3  Id.  320  j  8 
Mass.  Rep.  103  j  17  Id,  575 ;  1  Johns.  Rep.  215 ;  7  Id.  103; 
Sid.  149,- 12 Id.  276. 

T.  M.  Peters,  for  the  defendant,  cited  1  Phil.  Ev.  131 ;  6 
Ala.  Rep.  390,  407,  609 ;  7  Id.  457 ;  1  Poth.  on  Con.  2  ; 
Chit,  on  Con.  3,  4;  1  Salk.  Rep  27;  5  East's  Rep.  10;  3 
Scott's  N.  Rep.  121 ;  4  Id.' 77;  Noys  Max.  24 ;  Broom.  Max. 
218, 336,  341^  342;  2  Bla.  Com.  445 ;  1  Vent.  Rep.  6,  318; 
2Siderf.  Rep.  158;  Stra.  Rep.  592;  2  aueen  B.  Rep.  859; 
4  B.  4-  Aid.  4^33  ;  11  Meeson  &  W.  Rep.  641 ;  8  Id.  790 ;  7 
Id.  633 ;  5  A.  &  Ellis'  Rep.  548 ;  4  Scott^  N.  Rep.  509 ;  3 
Id.  753 ;  1  Id.  52  ;  1  Wheat.  Setw.  N.  P.  38,  et  post ;  2  Poth. 
on  Con.  20 ;  3  Co.  Rep.  80 ;  5  Bac.  Ab.  332,  notes ;  4  East 
Rep.  75 ;  2  Dall.  Rep.  242. 

'COLLIER,  C.  J. — It  may  well  be  questioned,  whether 
the  fact  that  the  payee  of  the  note  was  unknown  to  the 
makers,  and  that  no  consideration  moved  from  him  to  them, 
was  sufficient  to  show  the  want  of  consideration.   But  how- 
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ever  this  may  be,  it  was  clearly  competent  for  the  plaintiff  to 
show,  that  although  this  was  literally  true,  yet  the  makers 
were  indebted  to  some  third  person,  and  made  the  note  in 
question  in  lieu  of  that  indebtedness.  If  such  proof  had 
been  made,  we  can  perceive  of  no  objection  to  the  plaintiff's 
recovery.  The  substitution  of  one  creditor  for  another,  by 
the  express  consent  of  the  defendants,  was  permissible,  atid 
the  promise  to  pay  the  substituted  creditor  by  note,  create'd  a 
privity  between  the  payee  and  the  makers.  If  the  latter 
were  absolved  from  their  indebtedness  to  O'Neal  by  under- 
taking to  pay  the  plaintiff  an  equal  sum,  U  is  difficult  to  per- 
ceive any  foundation  for  the  assumption,  that  their  promise 
was  gratuitous.  It  is  perfectly  clear,  that  as  to  them  it  was 
not  a  mere  nudum  pactum. 

As  it  respects  the  makers  of  the  note,  it  was  competent  for 
O'Neal  to  have  made  a  donation  of  his  demand  against  them 
to  a  third  person ;  and  if  they  recognized  such  donee  as  their 
creditor,  by  making  a  note  payable  to  him,^  they  cannot  re-* 
sist  its  payment  by  proving  that  they  received  no  equivaleat 
from  the  payee.  If  the  donation  was  in  fraud  of  the  rights 
of  creditors,  it  would  be  for  them  to  assert  their  claims,  and 
ask  that  the  demand  be  subjected  to  their  payment.  And  if 
O'Neal  had  no  creditors,  the  gift  would  certainly  be  good  a- 
gainst  all  the  world. 

Had  the  examination  been  allowed  to  proceed,  perhaps  the 
plaintiff  would  have  shown  that  O'Neal  was  his  debtor,  and 
if  this  was  material,  in  the  order  of  progression,  he  should 
have  been  allowed,  first,  to  prove  that  O'Neal  was  a  bona 
fide  creditor  of  the  makers  The  question  proposed  to  the 
witness  was  not  prima  facie  inadmissible,  but  a  direct  res- 
ponse may  have  formed  a  link  in  the  chain  of  testimony  by 
which  the  plaintiff  proposed  to  countervail  the  defence.  In 
every  view  in  which  the  case  has  presented  itself  to  us,  we 
are  of  opinion  that  the  ruling  of  the  circuit  court  cannot  be 
sustained.  The  judgment  is  consequently  reversed,  and  the 
cause  remanded. 

103 
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^>^-        STARKE  .&  MOORE  v.  KENAN,  »x'x. 

1.  The  admission  by  the  attorney  of  record  of  a  fact  for  the  jSurpose  of  trial, 
binds  his  client,  and  is  conclusive  of  the  fact  admitted, 

2.  In  a  suit  by  two  as  late  partners,  it  is  admissible  for  the  defendant  on  the 
general  issue  to  prove  that  no  partnership  existed  at  the  time  of  the  con- 

■  tract  The  eflFect  of  the  act  of  1839  (Dig.  324,  §  68,)  is  to  revive  the  rule 
declared  in  Davis  v.  Smith,  2  Stewart,  922,  and  overruled  in  Hunley  v. 
Lang,  5  Porter,  154. 

3.  Declarations  by  one  of  two  joint  partners,  that  the  other  was  not  his  part- 
ner at  the  time  of  the  alledged  contract,  is  admissible  evidence. 

.    Writ  of  Error  to  ^he  County  Court  of  Dallas. 

TO' 

n! Assumpsit  by  Starke  &  Moore  on  the  common  counts, 
against  Mrs.  Kenan,  as  the  executrix  of  the  estate  of  M.  J. 
Kenan,  deceased.  The  defendant  pleaded,  non^ssumpsit, 
payment,  and  non-claim. 

At  the  trial,  the  plaintiffs  put  in  evidence  tending  to  estab- 
lish their  demand,  and  then  closed  their  evidence.  The  de- 
fendant then  oflfered  to  introduce  an  agreement,  in  these 
terms :  "  In  this  case  I  agree  to  admit  that  the  said  Starke 
&.  Moore  were  not  partners  at  the  time  of  the  alledged  sale 
to  the  defendant's  testator,  and  that  this  may  go  the  jury  as 
evidence,  if  the  court  decides  that  under  the  pleadings  it  is 
competent."  This  was  signed  by  the  plaintiff's  attorney, 
and  was^admitted  by  the  court  against  the  plaintiff's  objec- 
tion. 

The  defendant  next  offered  one  M.  J.  Kenan  as  a  witness, 
who  stated  he  was  the  son,  and  had  been  a  legatee  of  the 
testator,  but  had  released  his  interest  in  the  estate  to  thd  de- 
fendant. T^he  release  was  then  exhibited,  signed  by  the 
witness,  purporting  to  be  for  the  consideration  of  $5000,  se- 
cured to  be  paid  by  the  defendant.  He  also  stated  the  re- 
lease was  made  for  the  express  purpose  of  rendering  him  a 
competent  witness — that  the  consideration  of  the  same  was 
a  note  for  that  sum,  executed  to  him  by  the  defendant.     On 
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this  proof,  the  plaintiffs  objected  to  the  witness  as  incompe- 
tent, but  he  was  allowed  by  the  court  to  testify.  On  his  ex- 
amkiation,  he  was  asked  what  he  heard  the  plaintiff,  Starke, 
say  on  the  subject  of  a  partnership  between  Moore  and  hini- 
self,  at  the  time  of  the  sale  of  the  goods  for  which  the  suit 
was  brx)ught ;  also  what  he  heard  Starke  say  as  to  tjie  pay- 
ment and  satisfactioii  of  the  claim  sued  for.  The  plaintiffs 
objected  to  thit  evidence,  but  were  overruled  by  the  court. 
The  witness  answered,  that  in  February  before  the  trial, 
Starke  told  him  he  and  Moore  were  not  partners  at  the  tirrie 
of  the  sale  referred  to,  and  that  he  sold  the  goods  individu- 
ally, as  well  as  that  the  debt  had  been  settled  before  suit — 
that  Starke  &  Moore  were  unfriendly,  and  theh*  partnership, 
if  any  ever  existed,  had  been  dissolved  before  this  suit  was 
brought. 

The  court  charged  the  jury,  that  the  agreement  above  se 
out  was  conclusive  evidence  against"  the  plaintiffs  on  the 
qilestion  of  partnership  at  the  time  of  the  sale  referreii  to. 
There  was  other  evidence  before  the  jury  tending  to  contra- 
dict the  admission,  and  to  show  there  wais  a  copartnership.  / 

The  plaintiff  excepted  to  the  several  rulings  of  the  court 
against  him  with  relation  to  the  evidence,  and  also  to  the 
charge  above  stated.  The  assignment  of  error  open^  the  en- 
tire bill  of  exceptions,  which  also  contains  a  recital  of  certain 
proceedings  of  the  court  with  reference  to  one  of  the  jurors, 
who  became  sick  or  uncomfortable  during  the  time*  the  ver- 
dict was  being  considered,  but  which  are  unnecessary  to  be 
stated  here,  as  no  point  was  made  upon  them  at  the  argu- 
ment, and  because  the  judge  certifies  that  no  objection  was 
taken  to  the  course  pursued.  • 

Peck,  for  the  plaintiffs  in  error,  insisted — 

1.  The  agreement  of  the  attorney  was  improperly'admit- 
ted — 1.  Because  not  such  a  one  as  in  that  capacity  he  was 
authorized  to  make.  2.  Because  the  proof  was  not  compe- 
tent under  the  pleadings  in  connection  with  the  statute. 
[Dig.  324,  <§,  68.] 

2.  The  witness  admitted  was  incompetent.  [Houston  v. 
Prewitt,  8  Ala.  Rep.  846;  Powell  v.  Powell,  7  lb.  582  ; 
Lock  V.  Noland,  Jan.  term,  1847.] 
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3.  The  declaration  of  Starke  was  not  admissible  to  dis^ 
prove  the  partnership.  ' 

4.  The  agreemerrt  of  the  attorney,  if  admissible,  was  not 
conclusive. 

Edwards,  contra. 

GOLDTHWAITE,  J.— 1.  It  is  said  admissions  made  by 
attorneys  of  record  bind  their  clients  in  all  matters  relating 
to  the  progress  and  trial  of  the  cause.  But  to  this  end  they 
must  be  distinct  and  formal,  or  snch  as  are  termed  solemn  ad- 
missions, made  for  the  express  purpose* of  alleviating  the 
stringency  of  some  rule  of  practice,  or  of  dispensing  with  the 
formal  proof  of  some  fact  at  the  trial.  In  such  cases  they  are 
in  general  conclusive.  [Greenl.  Ev.  218,  §186.J  The  writ- 
ten agreement  in  this  case  seems  entirely  within  the  rule. just 
quoted,  and  manifest  injustice  inight  arise  by  permitting  the 
party  making  the  admission  for  the  purpose  of  trial,  from  af- 
terwards disputing  thp  admitted  fact.  >  The  only  limitation 
affixed  to  the  admission  is,  that  the  court  should  rule  the  fact 
to  be  competent  under  the  pleadings.  The  competency  of 
such  a  fact  was  settled  when  this  C£ise  was  here  at  another 
term,  (see  (5  Ala.  Rep.  773);.  yet  as  the  opinion  then  deter- 
mined seem§  to  he  somewhat  misunderstood  by  the  plaintiff's 
counsel,  \ve  state  the  reasons  which  induced  it  more  at  large 
than  they  ^re  stated  in  the  report. 

2.  It  is  difficult  to  understand  what  precise  mischief  the 
section  of  the  act  of  1839  bearing  on  this  point  was  intended 
to  reach,  but  clearly  it  was  not  the  intention  to  put  a  defendant 
upon  the  denial  of  the  fact  of  partnership,  when  the  suit  is  by 
plaintiffs  assuming  a  firm  name;  as  this  would  be  equivalent  to 
allowir^  plaintiffs  to  recover  in  many  cases  where  the  fact 
■would  be  apparent  from  their  own  proof,  that  some  of  them  had 
no  interest  in  the  cause  of  action.  The  plaintiff,  in  all  suits  not 
evidenced  by  wi-iting,  is  required  to  prove  his  case,  and  it 
would  be  a  strange  anomaly  if  a  recovery  could  be  had  in  the 
n^mes  of  two  or  more,  when  the  proof  was  satisfactory  that 
one  of  them  had  no  interest  whatever  in  the  contract,  and 
that  it  was  not  made  with  him.     The  statute  however,  war- 
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rants  no  such  inference.  It  directs  that  where  plaintiflfs 
shall  bring  suit  as  a  firm  or  partnership,  it  shall  not  be  neces- 
sary for  proof  to  be  made  that  the  individuals  named  as 
plaintiffs  constitute  the  members  of  the  firm,  unless  the  de- 
fendant puts  the  same  in  issue  by  plea  in  abatement.  [Dig. 
324,  <§.  68.]  The  object  of  this  statute  seems  to  be  to  revive 
a  rule  which  was  held  in  the  case  of  Smith  v.  Hunt,  2  Stew. 
222,  but  which  was  afterw.ards  overruled  in  Hunley  v,  Lang, 
6  Porter,  154.  In  the  first  of  these  cases,  the  suit  was  by 
one  as  surviving  partner,  and  no  other  proof  was  given  of 
the  partnership  or  death  than  grew  out  of  a  note  payable  to 
the  deceased  partner,  &  Co.  The  court  held  this  was  sufii- 
cient,  and  that  it  rested  with  the  defendant  either  to  plead  the 
fact  of  no  partnership  in  abatement,  or  to  prove  it  at  the  trial 
under  the  general  issue.  In  the  latter  case  we  considered  it  the 
true  rule  that  the  plaintiffs  suing  on  a  note  payable  to  one  of 
them,  &,  Co.  were  required  to  prove  that  they  constituted  the 
firm,  as  alledged  in  the  pleadings.  The  difficulty  of  giving 
any  other  construction  to  the  statute  than  a  literal  one,  arises 
out  of  the  fact  that  the  insertion  of  the  name  of  one  as  plain- 
tiff having  no  connection  with  the  contract,  will  entirely 
change  the  rights  of  the  parties  in  relation  to  set  off,  and  in 
the  event  of  the  death  of  the  party  having  the  actual  intexest, 
would  transfer  it  js)  a  stranger.  Independent  of  this,  it  is  in- 
conceivable to  n»-that  the  law  should  require  th*e  plaintiff  to 
prove  his  cause  of  action,  (as  it  does  when  the  action  is  on  an 
unwritten  contract,)  arid  yet  require  a  verdict  to  be  rendered 
on 'one  entirely  distinct  from  that  asserted.  In  our  judgment 
the  utmost  effect  of  the  statute  is  to  revive  the  rule  asserted 
in  Davis  v.  Smith,  so  far  as  it  is  not  in  conflict  with  Hunley 
V.  Lang.  This  being  the  effect  of  the  statute,  it  is  within 
that  decision  that  the  defendant  m^tu  probably  show,  as  we 
said  when  this  cause  was  here  before,  thaf  the  promise  was 
to  a  single  individual,  and  not  to  the  partnership. 

3.  With  regard  to  the  evidence  offered  of  admissions  by 
Starke,  that  no  copartnership  existed  between  himself  and 
Moore,  and  also  that  the  demand  sued  for  had  been  settled, 
we  can  perceiv?  no  substantial  objection  to  their  admissibil- 
ity. Thei  general  rule  admitting  the  declarations  of  a  party 
to  the  record,  applies  to  all  cases  where  the  party  has  any  in- 
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terest  in  the  suit,  whether  ojthers  are  joint  parties  on  the 
same  side  or  not,  and  howsoever  the  interest  may  appear. 
[Qreenl.  Ev.  §  172.]-  If  in  this  case  it  had  been  shown  the 
ap^rent  interest  of  Starke  in  this  controversy  had  been  as- 
signed to  the  other  plaintiff,  a  different  rule,  or  rather  an  ex- 
ception to  it,  might  obtain,  but  in  the  absence  of  any  such 
proof,  we  think  the  declarations  properly  admissible. 

The  conclusiveness  of  the  admission  by  the  attorney  of  re- 
cord has  been  previously  considered,  and  the  question  grow- 
ing out  of  the_  release  is  settled  by  the  decisicin  of  Hall  v. 
Alexander,  9  Ala.  Rep.  219,  in  accordance  with  the  ruling 
below. 

We  have  only  to  add,  that  there  is  no  error  in  the  record. 
Affirmed.  .  •  , 


BOYD  &  MACON  v.  McIVOR. 

1.  The  court  cannot  instruct  the  jury  as  to  the- effect  of  evidence,  which  is 
doubtful  or  contradictory. 

2.  Where  suspicion  is  cast  upon  a  mercantile  security,  the  holder  must 
prove  that  he  gave  a  valuable  consideration  for  ft,  and  acquired  it  before 
it  was  dishonored. 

Writ  of  Error  to  the  Circuit  Court  of  Macon. 

Assumpsit  by  the  defendant  in  error,  as  indorsee  ofa  note, 
made  by  the  plaintiffs  in  error,  on  the  18th  February,  1841, 
for  the  payment,  on  the  first  February  1842,  to  Geo;  Gold- 
thwaite,  of  $400,  negotiable  and  payable  at  the  Branch  Bank 
of  Montgomery. 

The  defendants  pleaded  non-assumpsit,  payment,  and  set 
off. 

Upon  the  trial,  as  appears  from  a  bill  of  exceptions,  the 
plaintiff  offei-ed  the  note,  which  was  indorsed  in  blank,  by 
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the  payee,  without  recourse,  and  without  date.  The  de- 
fendant then  proved  by  a  witness,  that  in  the  month  of  Feb- 
ruary, 1841 1  at  the  request  of  one  Robert  H.  Goldthwaite, 
he",  the  witness,  visited  a  plantation  known  as  the  Mclvor 
plantation,  to  value  certain  improvements  on  the  plantation, 
for  the  purpose  of  ascertaining  the  amount  to  be  paid  to  the 
said  Boyd  for  the  same,  as  stated  by  said  Robert.  It  was 
further  stated' by  the  witness,  that  the  initials,  '' R.  H.  G." 
on  the  face  of  the  note,  are  in  the  hand- writing  of  Robert  H. 
Goldthwaite.  That  at  the  time  he  valued  the  improvements 
R.  H.  Goldthwaite  stated  he  was  acting  as  the^agent  of  G«o. 
Goldthwaite.  That  Boyd  lived  on  and  cultivated  the  Md- 
Ivor  land  in  1841,  and  R.  H.  G.  informed  witness,  at  the 
time  of  the  valuatiouj  that  Boyd  was  to  be  allowed  the  value 
of  the  improvements,,  not  exceeding  two  hundred  dollars, 
and  they  were  valued  at  that  sum,  or  more,  .and  the- result 
reported  to  R.  H.  G. 

In  the  spring  of  1842,  the  witness  walked  into  the  IeIw  of- 
fice of  George  Goldthwaite,  in  the  city  of  Montgomery, 
and  discovered  mm  and  defendant,  Boyd,  making  calcu- 
lations, &.C.  Some  warehouse  receipts  were  turned  over 
by  Boyd,  to  Goldthwaite,  and  a  calculation  made '  of 
the  amount.  Witness  heard  Boyd  tell  Goldthwaite,  you 
have  calculated  the  cotton  at  one  cent  below  the  market  va- 
lue, and  it  overpays  you  soine  sixty  dollars,  pay  me  that 
sum.  Goldthwaite  replied,  when  the  cotton  is  sold,  we  can 
settle  the  whole  business.  The  witness  understood  from' the 
parties,  that  the  cotton  was  turned  over,  as  collateral,  to  an 
indebtedness  from  Boyd  to  Goldthwaite,  for  the  rent  of  the 
Mclvor  lands — but  witness  heard  no  mention  of  the  amount, 
or  form  of  the  debt,  or  the  amount  of  the  cotton. 

Defendant,  Boy^,  offered  to  deposit  with  the  clerk  of  the 
court,  subject  to  the  order  of  the  court,  a  suhi  of  money  suffi- 
cient to  pay  the  note  sued  on,  interest  and  costs,  and  to  in- 
troduce his  co-defandant,  Macon,  as  a  witness,  stating  that 
Macon  was  but  a  surety  to  the  not^ ;  but  on  plaintiff's  ob- 
jection, the  court  rejected  the  proposition,  and  charged  the 
jury,  that  if  they  believe  all  the  evidence,  they  ^ust  find  for 
the  plaintiffs. 

The  charge  of  the  court  is  now  assigned  as  error. 


824  ALABAMA. 


Bdyd  &  Macon  v.  Mclvor. 


W.  P.  Chilton,  for  glaintifF  in  error. 

The  court  had  no  power  to  decide  upon  the  facts,  and.ta}ce 
the  determination  of  the  case  from  the  jury.  '  [Pistole  v. 
Street,  5  Por.  64 ;  Huff  v.  Cox,  2  Ala.  312  ;  Vaughan  v.  Wood, 
5  Ala.  305;  Clemens  v.  Loggins,  1  Id.  622.] 

The  jury  might  have  inferred  from  tho  proof,  that  George 
Goldthwaite  was  but  the  agent  of  Mclvor,  in  taking  the  note, 
and  if  so,  he  could  not,  by  making  it  payable  to  himself,  and 
indorsing  it  without  consideration  to  his  principal,  "  without 
recjourse;"  prevent  the  defendant  from  having  the  benefit  of 
the  payment,  if  the  jury  should  believe  that  the  cotton  was 
intended  to  pay  his  debt. 

•By  the  rules  of  the  law  merchant,  the  indorsee  must  have 
the  bill  protested,  to  hold  the  drawer  liable,  unless  he  shows 
no  funds  in  the  hands  of  the  drawee.  This  note  has  not 
been  protested.  . 

Belser,  contra.  The  legal  presumption,  in  the  absence 
of  proof,  is,  that  the  liote  was  indorsed  before  its  maturity, 
and  this, shuts  out  the  entire  defence.  [Piifkerston  v.  Badley, 
8  Weed.  600 ;  Webster  v.  Lee,  5  Mass.  329 ;  Stewart  v. 
Greenleaf,  3  Day,  311  ;  Pond  v.  Lockwood,  8  Ala.  674.] 

There  was  no  proof  of  the  agency  of  R.  H,  Goldthwaite, 
and  his  acts  and  declarations  were  not  admissible.  [1  Yeates 
R.  502 ;  1  W.  C.  C.  R.  320.]     ' 

The  charge  of  the  court  did  not  deprive  the  jury  of  any 
right.  [Randolph  v.  Carlton,  8  Ala.  607 ;  Smith  v.  Hous- 
ton, Id.  737 ;  Armstead  v.  Thomas,  9  Ala.  586 ;  Sims  v. 
Sims,  2  Ala.  117.]  .  • 

ORMOND,  J, — We  do  not  consider  it  necessary  to  deter- 
mine whether  such  a  case  as  this,^  is  one  in  which  the  court 
would  compel  the  defendant  to  join  in  a  demurrer  to  evi- 
dence, because,  conceding  it  be  such,  the  court  erred  in  its 
judgment.  We  have  made  the  preceding  remarks,  because  it 
is  by  analogy  to  a  demurrer  to  evidence  only,  that  such  a 
charge  as  the  present  can  be  sustained. 

No  question  arises  upon  this  writ  of  error,  of  the  propriety 
of  the  admission  of  th6  declarations  of  R.  H.  Goldthwaite, 
that  he  was  the  agent  of  his  brother.     We  must  therefore 
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consider  the  fact  as  proved,  that  R.  H.  G.  was  anthorized  "by 
George  Goldthwaite  to  act  as  his  agent,  in  ascertaining  the 
value  of  some  improvements  made  by  the  defendant  on  the 
Mclvor  plantation,  which  he  had  rented,  and  it  was  fully 
proved  that  these  improvements  amounted  to  $200,  which 
sum  the  agent  stated  was  to  be  a  credit  upon  the  amount  to 
be  paid  as  rent. 

It  is  not  shown  how  much  the  rent  was,  nor  is  it  slioiwn 
that  this  note  was  given  for  the  rent,  but  it  bears  date  about 
that  period,  is  payable  to  G.  Goldthwaite,  who,  from  the 
proof,  it  appeajs  assumed  to  act  for  Mclvor,  in  relation  to 
the  rent  of  the  plantation,  as  he  delegated  his  brother  to  as- 
certain the  amount  of  the  improvements,  which  was  to  be 
allowed  as  a  credit  against  the  rent.  The  note  in  suit  was 
once  in  the  possession  ot  R.  H.  G,,  as  the  initials  of  his  name, 
in  his  hand- Writing  are  found  upon  it.  And  this  note  is  af- 
terwards put  in  suit  by  Mclvor,  to  whom  it  has  been  assign- 
ed without  date  and  without  recourse,  by  the  payee.  We 
will  not  say  that  this  array  of  circumstances,  unexplained, 
would  compel  a  jury  to  infer  that  this  note  was  given  for  the 
rent  of  the  Mclvor  place,  and  was  entitled  to  a.  discount  of 
$200,  for  the  improvements  made  by  the  tenant,  but  if  the 
jury  had  so  found,  no  court  should  have  granted  a  new  trial, 
and  it  follows  that  a  court  assuming  to  pass  upon  the  effect  of 
the  evidence,  was  unauthorized  to  say,  that  a  jury  must  have 
found  for  the  defendant. 

The  facts  proved  in  regard  to  the  payment  in  the  office  of 
the  payee  of  the  note,  shortly  after  its  maturity,  would  be 
conclusive  if  the  suit  were  now  in  the  name  of  the  payee, 
and  the  facts  were  not  explained  by  him,  so  as  to  relieve  the 
case  from  the  natural  and  legal  inference,  that  it  was  a  pay- 
ment of  the  ngte. 

It  is  contended,  that  as  the  note  is  payable  in  bank,  ,and 
therefore  under  our  statute  to  be  governed  by  the  commer- 
cial law,  and  as  the  presumptioii  arising  from  the  blank  in- 
dorsement is,  that  it  was  transferred  before  it  was  due,  no 
evidence  of  set  off  or  payment  as  against  the  payee  Is  ad- 
missible. This  is  doubtless  the  general  rule.  Waiving  for 
the  present  the  consideration  of  the  question,  whether  thiis 
104 


826 ALABAMA. 

WaU  V.  WUUi 


note  was  taken  by  the  payee  as  the  agent  of  Mclvor,  (if  it 
be  so  found  by  the  jury,)  and  whether  in  such  a  case  a  pay- 
Tti6nt  to  the  agent  before  notice  of  the  transfer  to  the  princi- 
pal, would  not  be  good,  and  considering  it  merely  as  a  mer- 
cantile security,  we  think  the  circumstances  attending  the 
transaction,  cast  such  a  suspicion  over  it,  as  to  require  the 
indorsee  to  prove  that  he  gave  a  valuable  consideration  for 
it,  and  acquired  it  before  it  was  dishonored,  [Thompson  v. 
Armstrong,  7  Ala.  256.]  In  this  aspect  of  the  case,  and  un- 
der the  proof  as  it  was  before  the  jury,  the  court  should  have 
instructed  them  to  inquire,  first,  whether  the  defence  of  pay- 
ment and  set  off  were  made  out  by  the  proof,  and  if  so,  that 
then  the  plaintiff  could  not  recover  without  proving  himself 
a  6oMa^6  holder.    -  -  /'    '^ 

:^lt  is  hot  necessary  t6  protest  an  inland  bill  of  exchange  to 
^hable  the  holder  to  sue.  The  only  effect  of  the  protest  is, 
to  entitle  the  holder  to  damages.  [Leigh  &  Co.  v.  Light- 
foot,  at  the  present  term.]  Let  the  judgment  be  reversed, 
and  the  cause  renjianded.  \    '"[ 

.UsiiJ  v/  ;U  |.  l'i»;v' 

%^\^i>    WALt  v.'  WILLIAMS,  ysE,  &c. 


.UsiiJ  vj  i{\  i  l'i»;v        .,,,.••  ]■:■'■:        .    ■■    • 


1.  It  w  not  allowable  to  ask  of  a  witness  whether  an  Indian  of  the  Choctaw 
tnbe  became  a  citizen  of  Alabama  after  the  lawfe  of  the  State  were  ex- 
tended over  the  Chpctaw  territory.    A  direct  answer  to  such  a  question  is 

''*ii  conclusion  of  law,  which  the  court  should  decide  from  the  facts  proved. 

9L  Where  a  deposition  contains  a  question  and  answer  which  discloses  ille- 

■  gal  testimony,  it  may  be  objected  to  on  the  trial ;  but  where  the  objection 
.  ')B  to  the  entire  deposition,  on  a  ground  that  it  does  not  question  the  com- 
petency of  the  witness,  the  admissibility  of  the  facts  disclosed,  or  show 
•  6iat  it  had  not  been  taken  in  conformity  to  the  statutes,  it  seems  that  a 
i^otion  should  be  made  to  suppress  it  before  the  cause  is  put  to  the  jury. 

8i  The  9th  section  of  the  act  of  1833,  which  requires  that  &n  contracts  made 
with  an  Indian,  the  consideration  shall  be  proved  by  two  credible  wit- 
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nesses,  extends  not  only  to  Indians  of  the  full  blood,  but  to  the  desce^lU 
ajits  of  an  Indian  woman  and  a  white  man. 

4.  Marriages  among  the  Indian  tribes  must  generally  be  considered  as  tak- 
ing place  in  a  state  of  nature,  and  if  according  to  the  usages  and  customs 
of  the  particular  tribe,  the  parties  are  authorized  to  dissolve  it  at  pleasui-e, 
the  right  of  dissolution  will  be  considered  a  term  of  the  contract ;  and  ei- 
ther pa,rty  may  take  advantage  of  this  term,  unless  it  be  expressly  or  im" 
pliedly  waived  by  them,  or  they  may  perhaps  acquire  such  relations  to  so- 
ciety as  will  give  permanency  to  the  contract,  and  take  from  them  the 
right  to  annul  it. 

5.  The  act  of  1832  extending  the  jurisdiction  of  this  State  oVer  the  Indian 
territOTy  does  not  take  from  a  marriage  between  members  of  the  Choctaw 
tribe  its  dissoluble  quality  at  the  f)les.sure  of  the  parties:  nor  can  the  ask- 
ing a  reservatipn  under -the  treaty  of  Dancing.  Rabbit  Creek,  the  accept- 
ance of  a  patent  from  the  United  States  for  the  land  embraced  by  it,  and 
the  continued  cohabitation  in  this  State  for  more  than  five  years  after  the 
ratification  of  the  treaty,  and  the  departure  of  the  mass  of  their  tribe  to  the 
west,  have  that  efiect  The  concurrence  of  all  these  facts  will  not  take 
from  a  reservee,  his  citizenship  as  a  Choctaw — the  treaty  securing  the 
right  of  resuming  his  status  in  the  trihe  at  pleasure :  nor  will  it  warrant 
the  assumption  that  the  marriage  ^as  consummated  in  contemplation  of  A 
residence  in  Alabama.  ,  ■ .     ■  ,•    .        c 

Writ  of  Error  to  the  Circuit  Coi^rt  of  Siimter.         '  '^'»S'^* 

The  defendant  in  error  declared  against  the  plaintiff  in  as- 
sumpsit on  a  promissory  note,  dated  the  18th  October,  1837, 
by  which  she  promised  to  pay  him  on  or  before  the  jBlrst  day 
of  January  next  thereafter,  $133  75.  The  defendant  pleaded 
-—1.  Non-assumpsit,  2.  That  the  plaintiff  ought  not  to 
have  and  maintain  his  action,  6^.  because  she  says  that  at 
the  time  of  making  the  several  supposed  promises  and  under- 
takings in  the  declaration  mentioned,  she  was  the  wife  of 
one  David  W.  Wall,  to  wit,  &c.;  and  this  she  is  ready  to  ve- 
rify, 4*c.  To  the  second  plea,  the  plaintiff  replied  that  the 
defendant  became  the  wife  of  said  Wall  under  the  usage  and 
customs  of  th'e  Choctaw  tribe,  and  while  subject  to  such 
usage,  and  in  the  territory  then  occupied  by  said  tribe,  and 
before  Alabama  had  extended  its  jurisdiction  over  them;  aiKJl 
by  such  usage  the  wife  was  entitled  to  contract  as  z.  feme 
$ole.     That  at  the  time  of  bringing  this  action,  the  said  W«41 


55? 'l^l    (ALABAMA.    W- 

Wall  V.  WiUianw. 
fifs^^abaiMoned  the  defendant  and  left  the  country,  and  gone 
to  his  tribe  without  the  intention  of  returning.  Whereby 
the  plaintiff  avers  that  by  the  said  usages  and  customs  of 
said  tribe,  defendant  became  a  f&ine  sole.  The  defendant 
rejoined  that  after  the  marriage  of  the  parties  as  aforesaid, 
according  to  the  Choctaw  usages,  the  said  tribe  removed 
west  of  the  Mississippi,  and  the  said  Delila  and  David  re- 
mained in  the  said  county  of  Sumter,  and  became  citizens  of 
Che  State  uf  Alabama,  and>  lived  under  its  laws  as  man  and 
wife,'  and  have  never  been  divorced.  To  this  rejoinder  the 
plaintiff  demurred,  and  his  demurrer  was  sustained  by  the 
court.  Thereupon  the  defendant  again  rejoined,  admitting 
that  the  marriage  was  made  as  stated  in  the  plaintiff's  repli- 
cation, and  traversing  the  residue.  She  alledged  further, 
that  she  became  a  citizen  of  the  United  States  under  the  14th 
article  of  the  treaty  of  Dancing  Rabbit  Creek,  and  a  citizen 
of  the  State  of  Alabama;  and  was,  and  still  is  the  wife  of 
David  W.  Wall.  To  this  rejoinder  the  plaintiff  also  demur- 
red and  his  demurrer  was  sustained.  An  issue  was  then 
formed  on  the  replication,  and  the  cause  weis  thereupon  sub- 
mitted to  a  jury,  who  returned  a  verdict  for  the  plaintiff,  and 
iudgment  was  rendered  accordingly. 
,  From  a  bill  of  exceptions  sealed  at  the  defendant's  instance, 
it  appears  that  the  defendant  lived  in  the  Choctaw  nation  in 
i828,  was  the  daughter  of  a  full  blood  Indian  woman  and  a 
Frenchman. — Wall  was  one-fourth  Indian,  and  himself  and 
defendant  lived  together  as  husband  and  wife  from  1831  un- 
til seven  or  eight  years  preceding  the  trial  below ;  when  he 
killed  a  man,  and  to  avoid  a  prosecution,  left  the  county  and 
■  went  to  his  tribe  west  of  the  Mississippi,  and  has  never  re- 
turned. But  defendant  has  received  letters  from  him,  in 
whiph  he  threatened  to  return  and  take  away  her  child. 
Defendant  lived  in  1842  ox.  '3,  where  she  did  in  1828. 
.  Another  witness  introduced  by  the  plaintiff,  stated  that  he 
(had  inquired  into  and  informed  himself  as  to  the  laws  and 
customs  of  the  Choctaws.  The  tribe  had  no  written  laws. 
They  married  and  unmarried  at  pleasure — a  man  frequently 
having  several  wives.  When  a  man  found  a  woman  he 
wished  to  marry,  he  made  her  a  present  of  a  blanket  and  she 
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became  his  wife — when  he  wished  to  dissolve  the  marriage, 
he  abandoned  her.  The  husband  took  no  part  of  the  wijGe's 
property  by  the  marriage,  and  she  retained  all  the  rights  of  a 
feme  sole. 

It  was  admitted  that  the  defendant  and  David  W.  Wall  be- 
longed to  the  Choctaw  tribe,  and  both  obtained  reservations 
of  land  under  the  treaty  of  Dancing  Rabbit  Creek. 

The  defendant  then  offered  a  patent  from  the  United  Stajes, 
dated  18th  Decjember,  1842,  conveying  to  herself  and  chil- 
dren certain  lands  under  the  14th  article  of  the  treaty pf 
Dancing  Rabbit  Creek.  Siie  also  read  the  deposition  of  oiife 
Brashear,  stating  that  the  marriage  of  herself  a!id  Wall  was 
considered  valid  in  all  respects  among  the  Choctaws — the 
tribe  having  jurisdiction  at  that  time  over  the  territory  where 
it  took  place.  Parties  were  sometimes  married  according  :to 
the  laws,  usages  and  customs  of  the  Choctaws  by  a  justice 
acting  under  the  laws  of  the  United  States,  sometimes  by  a 
captain,  parson,  or  merely  by-consent  of  parents.  That  de- 
fendant and  Wall  lived  together  as  man  and  wife  about  eight 
years,  until  July,  1839,  and  within  half  a  mile  of  Moscow, 
Sumter  county,  Alabama.  The  deposition  contained  a  ques- 
tion and  answer,  to  which  the  plaintiff  objected,  as  follows : 
"Did  or  did  not  the  said  D.  Wall  and  D^lila  Wall  become 
citizens  of  Sumter  county,  after  the  laws  of  the  State  of  Ala- 
bama were  extended  over  the  Choctaw  territory,  which  ndw 
constitutes  Sumter  county?"  Answer.  "  The  said  DavM 
W.  and  Delila  Wall  became  citizens  of  Sumter  county,  Ala." 
The  objection  was  sustained,  the  question  and  answer  ruled 
out,  and  thereupon  the  defendant  excepted. 

The  defendant  then  introduced  the  deposition  of  another 
witness,  who  stated  that  he  was  acquainted  with  the  law  of 
marriage  among  the  Choctaws  up  to  1833 ;  that  they  were 
sometimes  married  by  a  minister,  sometimes  by  a  Choctaw 
ceremony,  and  sometimes  a  man  and  woman  took  each  other 
(without  ceremony),  lived  together  and  were  considered  man 
and  wife.  Marriages  were  also  solemnized  by  a  justice  of 
the  peace  from  an  adjoining  county.  Witness  was  acquaint- 
ed with  D.  W.  Wall  from  1823  to  1839,  at  different  places, 
and  at  his  late  residence  in  Sumter  county — the  defendant 
had  been  known  to  him  since  1829 — she  then  lived  at  the 
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Mune  place  in  Sumter  county  where  she  continued  to  reside 
up  to  1844.  Defendant  and  WaU  were  considered  husband 
and  toife  by  the  Choctaws  and  other  persons  residing  among 
them ;  but  there  was  no  evidence  that  they  had  ever  been 
naturalized  according  to  the  laws  of  the  United  States  in  re- 
spect to  foreigners. 

The  court  charged  the  jury — I.  That  the  act  of  1832, 
which  required  the  consideration  of  contracts  made  with  In- 
dians to  be  proved  by  two  credible  witnesses,  applied  only 
to  contracts  made  with  Indians  of  the  full  blood ;  and  conse«- 
quently  did  not  embrace  the  present  case.  2.  That  a  mar- 
ried woman*was  incapable  of  making  a  contract,  so  as  to 
make  herself  liable  ;  that,  if  the  defendant  and.D.  W.  Wall 
were  married  according  to  the  laws  and  customs  of  the  Choc- 
taws, the  marriage  would  be  regarded  as  valid  in  this  State ; 
but  if  by  those  laws  and  customs  a  married  woman  may  con- 
tract as  a  feme  sole,  and  she  made  the  note  sued  on,  she  was 
bound  hy  it,  and  liable  for  its  payment.  So,^  by  those  laWs 
and  customs,  the  defendant  and  D.  W.  Wall  could  dissolve 
the  marriage  at  pleasure  by  abandonment,  and  D.  W.  W.  did 
abandon  the  defendant  and  dissolve  the  marriage  before  de- 
fendant made  the  note,  then  she  was  bound  to  pay  it.  That 
although  the  marriage  might  be  valid  according  to  the  usages 
of  the  Choctaws.  then  in  force  in  their  nation,  yet  the  wife 
had  the  capacity  to  contract :  provided,  that  under  thfe  Choc- 
taw laws,  she  retained  her  property  arid  the  rights  of  a  feme 
sole ;  and  she  was  liable  to  be  sued .  as  a  feme  sole,  if  the 
marriage  was  dissolved.  If  the  marriage  was  dissoluble  at 
the  pleasure  of  the  husband;  its  dissolution  might  be  inferred 
from  the  abaadonmeut  by  the  husband,  and  going  to  his 
tribe  beyond  the  Mississippi,  or  elsewhere. 

The  defendant  then  prayed  the  court  to  charge  the  jury 
as  follows :  1.  If  the  defendant  became  a  citizen  of  the  Uni- 
ted States  by  the  14th  article  of  the  treaty  of  Dancing  Rab- 
bit Creek,  the  laws  and  customs  of  the  Choctaws  were  as  to 
the  defendant  thereby  abrogated,  during  the  time  that  she 
continued  to  reside  in  this  country ;.  and  her  rights  as  a  mar- 
ried woman  became  subject  alone  to  the  laws  of  this  State 
and  the  United  States.  2.  If  the  defendant  became  a  citizen 
of  the  United  States,  as  supposed  by  the  first  prayer,  and  was 
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the  wife  of  D.  W^.  W.,  she  was  entitled  to  all  the  rights,  and 
subject  to  all  the  incapacities  of  a  married  woman;  and  in- 
capable in  law  of  making  a  promissory  note  that  would  be 
binding  upon  her.  These  charges  were  refused  by  the  court, 
and  the  jury  WBre  further  instructed,  that  the  defendant  be- 
came a  citizen  of  the  United  States  by  conquest  of  the  Indian 
territory,  and  by  the  provisions  of  the  treaty  of  Dancing  Rab- 
bit Creek,  without  herself  or  her  husband  ever  having  been 
naturalized.  Yet  the  citizenship  which  the  defendant  thus 
acquired  did  not  incapacitate  her,  if  by  the  laws  and  customs 
of  the  Choctaw  nation  under  which  she  became  the  wife  of 
D.  W.  W.,  she  was  capable  of  making  a  contract.  To  all 
which  rulings,  and  charges  given  and  refused,  the  defendant 

excepted,  &c. 

'■''■■  .     ■ 

J.  Hair,  Hoit,  and  S.  W,  Inge,  for  the  plaintiff  in  error, 
made  the  following  points:  1.  The  rejoinder  to  the  repli- 
cation is  a  good  answer  to  it.  [1  Chit.  Plead.  680-1.]  2. 
The  replication  is  a  departure  from  the  declaration,  in  rely- 
ing on  usages,  customs,  &/C.  of  the  Choctaws,  instead  of  set- 
ting up  matter  of  avoidance  at  common  law.  [1  Chitty's  PI. 
681;  2  Saund.  Rep.  840  ;  20  Johns.  Rep.  163 ;  1  Cow.  Rep. 
319;  14  Mass.  Rep.  103.]  i>epar^i<re  is  matter  of  substance 
reached  by  general  demurrer.  [1  Chit.  PI.  686 ;  2  Saund- 
Rep.  84,  note  1;  1  Wils.  Rep.  122 ;  2  Id.  96 ;  4  T.  Rep.  504; 
2  Caine's  Rep.  320,  329  ;  16  Mass.  Rep.  1;  14  Johns.  Rep. 
132 ;  20  Id.  163.]  The  replication  does  not  answer  the  plea 
of  coverture;  [1  Chit.  Plead.  612;  8  T.  Rep.  545;  15  Mass. 
Rep.  31;]  and  the  demurrer  should  have  been  visited  upon 
it.  [1  Chit.  Plead.  707;  1  Saund.  Rep.  285,  note  5;  8  East 
Rep.  442  ;  5  Cranch's  Rep.  257;  2  Johns.  Rep.  366;  7  Cow. 
Rep.  46.] 

3.  The  second  rejoinder,  filed  after  the  demurrer  was  sus- 
tained to  the  first,  is  clearly  good — the  objection  that  it  con- 
tains matter  of  confession,  traverse  and  avoidance,  is  only 
ground  of  special  demurrer.  [1  Chit:  Plead.  515,642;  1 
Saund.  Rep.  337,  note  3 ;  Com.  Dig.  Pleader,  E.  2 ;  Bac. 
Ab.  Pleas,  K.  1;  1  Bos.  &  P.  Rep,  415 ;  2  Johns.  Rep.  433  ; 
Clay's  Dig.  334,  <^  119.] 

4.  The  act  of  1832,  which  requires  the  consideration  of 
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contracts  made  by  Indians  to  be  proved,  applies  not  only  to 
Indians  x){  the  full  blood,  but  to  those  of  mixed  blood  also. 
[Clay's  Dig.  272.]     The  terms  of  the  statute  are  general, 
and  it  should  not  be  limited  by  construction. 

6.  The  defendant  and  her  husband  became  citizens  of 
Alabama  under  the  treaty — they  received  reservations  under 
it,  and  a  patent  issued  to  the  defendant.  An  Indian  may  be 
made  a  citizen  by  treaty.  [Cons.  U.  S.  art.  2,  <§/  2 ;  art.  6  ; 
6  Pet.  Rep.  515.]  By  accepting  a  patent  from  the  United 
States,  the  defendant  signified  her  assent  to  become  a  citizen 
thereof,  and  Alabama  having  taken  possession  of  the  territory 
pursuant  to  treaty,  took  it  with  all  the  incumbrances  imposed 
by  the  treaty,  and  cannot  deny  the  citizenship  acquired  by 
the  India'ns  under  its  stipulations.  [4  How.  Rep  (Miss.) 
522,  555,  559  to  563  ;  2  Yerg.  Rep.  421,"  428-9,  454 ;  5  Id. 
326  to  329.] 

6.  The  marriage  of  defendant  and  D.  W.  W.  was  con- 
tracted with  a  view  of  being  continued  in  Alabama — the  six 
months  provided  by  the  treaty  for  signifying  their  assent -to 
become  citizens  of  the  United  States,  had  previously  ex- 
pired. [Story  Confl.  of  Laws,  §  199,  229 ;  2  Yerg.  Rep. 
438,  454 ;  5  Id.  326.]  The  condition  of  a  married  woman 
is  regulated  by  the  law  of  the  domicil.  [Story's  Confl.  of  L. 
<§  18(1),  50  to  55,  64,  66(a),  69,  70,  103,  181,  187(5), 
18'9  (7),  190 '(8).     See  also  p.  188 ;  2  Kent's  Com.  459.] 

7.  The  abandonment  of  the  defendant  by  D.  W.  W,,  did 
not  dissolve  their  marriage — such  a  mode  of'  dissolution  is 
opposed  to  the  laws  of  this  State.  [Story's  Confl.  of  Laws, 
^221,  222,  223,  224,  225, 189,  226  (a.  &  b.)  22g,  229, 322. 
Sek  also  .p.  188,  note ;  2  Clark  &  F.  Rep.  488,  520.] 

8.  The  objection  to  the  question  and  answer  in  Brashear's 
deposition  came  too  late,  at  the  trial.  [9  Ala.  Rep.  744.J 
Th0  last  charge  given  lays  down  the  law  incorrectly,  in  as- 
suming that  the  defendant  became  a  citizen  of  the  United 
States  by  conquest  of  the  Indian  territory.  [6  Peters'  Rep. 
515.] 

R.  H.  Smith,  for  the  defendant  in  error,  insisted  that  the 
replication  was  suflicient  to  avoid  the  pllsa  of  coverture ;  [2 
Kent's  Com.  157,  note ;  3  Ala.  Rep.  537;  9  Id.  855 ;]  but 
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the  rejoinder  does  not  answer  the  replication.  If  there  was 
an  abandonment  by  the  husband,  it  is  not  necessary  that 
there  should  have  been  a  divorce.  The  amended  rejoinder 
is  bad  tDn  general  demurrer ;  because  it  confesses,  traverses 
and  avoids.  [5  Ala.  Rep.  490 ;  7  Id.  17.]  But  if  the  de- 
murrers were  improperly  sustained,  the  defendant  has  no  J 
been  prejudiced.  Coverture  is  admissible  under  the  plea  of 
non-assumpsit,  (1  Chit.  Plead.  469,  470;)  and  the  bill  of  ex- 
ceptions shows  that  proof  of  it  was  admitted  at  the  trial.  So 
that  the  defendant  has  had  the  full  benefit  of  his  defence, 
and  cannot  object  to  the  insufficiency  of  the  replication,  or 
complain  that  his  rejoinders  have  been  adjudged  bad.  [4 
Ala.  230.]  The  capacity  of  the  defendant  to  contract,  or  the 
effect  of  her  marriage  must  depend  upon  the  law  of  the  place 
wbere  she  was  married.  [8  Ala.  Rep.  48.]  It  is  apparent 
from  the  proof  that  she  was  not  incapacitated  by  the  mar- 
riage ;  and  if  she  was,  her  competency  we  have  seen,  was  re- 
stored by  the  abandonment  of  her  husband.    ■  .,      *     .■■  .  ^i,- 

It  is  not  perceived  that  the  question  of  citizenship  is  a  ma- 
terial point  in  this  case.  But  however  this  may  be,  it  is  clear 
that  the  treaty  did  not  make  her  a  citizen ;  it  only  entitled 
each  Indian  who  desired  to  remain  and  become  a  citizen^  to 
a  reservation  of  lands,  for  which,  after  five  years,  they  might 
receive  a  grant.  This  only  conferred  orle  of  the  rights  of  cit- 
izenship— that  of  hoMing  lands. 

The  part  of  the  testimony  of  Brashears  which  was  exclud- 
ed was  incompetent,  and  the  case  from  9  Ala.  Rep.  744,  does 
not  require  an  objection  to  a  deposition  under  such  circum- 
stances to  be  made  previous  to  entering  upon  the  trial.  But 
this  question  need  not  be  pressed,  as  the  charge  of  the  court 
proceeded  upon  the  hypothesis  that  the  fact  which  the  re- 
jected answer  affirmed,  was  proved. 

The  act  of  1832  does  not  apply  to  an  Indian  who  abandons 
his  tribe  and  leads  a  civilized  life.  It  is  clearly  indicated  by 
the  4th  and  9th  sections,  taken  together,  that  the.  legislature 
intended  to  distinguish  between  "Indians,  and  persons  of 
mixed  blood  descended  of  Indians." 

COLL.IER,  C.  J. — The  question  proposed  by  the  defen<i- 
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ant  below,  to  her  witness,  Brashears,  and  his  answer  thereto, 
were  rightly  excluded  by  the  circuit  court.  It  is  the  prov^ 
ince  of  a  witness  to  narrate  facts,  and  for  .the  judge  to  decide 
the  law  arising  upon  tbem.  But  here  the  inquiry  addressed 
to  the  witness  required , him  to  state,  what  was  the  status  of 
the  defendant  and  her  supposed  husband — a.  conclusion  of 
law  depending  upon  facts;  the  fact  was  matter  of  proof,  but 
the  effect  of  it.  was  referable  to*  the  court.  The  a&se  of 
Spetice  V.  Mitchell,  9' Ala.  Rep,  744,  is  unlike  the  present  ; 
there  an  objection  w^  for  the  first  time  made  at  the  trial,  to 
the  admissibility  of  a  deposition,  on  the  ground  that  all  the 
questions  proposed  to  the  witness  were  not  fully  ■  answered. 
We  heldjth^t  as  the- deposition  was  regularly  take^i,  the  wit-> 
liess  competent,'  and  the  facts  disclosed  admissible,  the  mo- 
tion to  suppress  came  too  late.  {See  also,  CfU'ter  v.  Man- 
nihg  6&  Jackscrti,  7  Ala»  Rep.  851.  J'  In  the.  case  before  us, 
the' deposition  was  not  suppressed,  but  a  single  question  and 
answer  which  vfere  in  themselves  inadmissible,  were  exclud- 
ed. '  It  is  the  duty  of  the  court  to  protect  the  jury  against 
thfe  admissions  of  illegal  evidericej  when  it  is  objected  to,  no 
matter  through  what  medium  it  is  offered.  , 
••*It  is  enacted^  by^  the  8th  section  of  the  act  of  1832,  /iAo 
extend  the  jurisdiction  of  the  State  of  Alabama,  over  the  ter* 
ritory  according  to  the  geographical  boundaries  within  the 
limits  off  said  State,  and  for  othet^  purposes,"  "that' in  all  ca- 
ses *where  the  suit  is  brought  on  contracts  hereafter  made,  to 
recover  money  or  property  from  any  Indian,  the  considera- 
tion shall  be  proved  by  two  credible  witnessess."  It  is  ia« 
sisted  by  the  counsfel  for  the  plaintiff  below,  and  was  ruled 
by  the  circuit  court,  that  this  section  applies  alone  to  Indians 
of  full  blood.  This  conclusion  is  rested  upon  the  assumptiotf 
that  the  legislature  by  using  the  terms,  "Indians,' or  persons- 
of  mixed  blodd,  descended  of  Indians,"  inthe  foilrth  section, 
recognized'  two  distinct  classes,  and  as  Indians  are  alone 
mehtidned  ih  the  ninth  section,  those  of  mixed  blood  are  ex- 
cluded from  its  operation.  14  our  legislative'acts  were  drawn 
with  ^  punctilious  regard  tt>  exactness  of  expression,  the  ar- 
gument would  be  more  potent;  but  'we  all  know  that  the 
different  sections  of  a  statute  are  nbt  always  wfitten  by  the 
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same  hand,  and  this- will  frequently  aocount  for  ja>  change, of 
phraseology,  from  general  to  special  terms^  arid  vice  versauki 

i'The  fomth  section  concedes  to •" Indians,  or  person^  of 
inixed  blood,  descended  of  Indians,'' the  right  to  perpetuate 
testimeny,  to  record  i'  wills,  and  bills  of  sale  and  conveyai^- 
c6s,.  with  the- testimony  of  such  persons."  By  the  fifth  sec^ 
ti9Uf  .'WliMte  persons  liying  in  the  Indian  country  are  ma4e 
sttbjfict-to/ihe  laws  applying  to  white  persons  living  in  auy 
Other  part  j>^f  the  State.  The  second  section  authorizes  th|3 
^ecB^,pf  reyg.nfle  and  roads  ip  arty  county  embracing  a  por- 
tikMi,.ofthe  foplian  territory,  to  cause  such  roads,  bridges  and 
feutlie^l  to  be  established  within  the  same  as  the  public  gpo^ 
ijj^ij^aie^,  Bji  the  tbird  sectioii,  Indians  are  exempted /rom 
working  on  the  roads,  from  performing  milibary  duty,  and 
gSfving.ftn  juries  ;  and  it  declares  that  no  tax  shall  be  aesess- 
edxyr.ooU^cted/' from  any  Indian,  or  person  of  mixed  bloo4, 
descended  of  Indians,"  residing  in  this  ,Stat€.  The  sixth 
ajnd  seveutti  sections  abolish  the  laws,  usages  and  customs 
of  the  Cr^ek-  and  bherokee  nations  of  Indians  within  this 
State^  contfary-to  the  constitution  and  laws  of  the  sairie  j  and 
it ^maeJ^" penal  for  either  of  these  tribes,  by  ^'anylndiaiior 
IiidianBj?'.*o  meet  in  council,  <$<&<}.,  and  make  such  laws  for 
the  gavternment  of  the  same.  .  And  the  fourteenth  section  de- 
QfeiB^  ^at-any  contract  freely  and  voluntarily  rtiade  in  writ- 
ing, &<;.  whereby  any  whit«  man  shall  purchase  an  impjrov:e- 
mei^,  ^c,  "  of  any  Indian,  on  any  of  the  unceded  territory," 
(||<b^'it  shall  be  obligatory  ^n  the  parties  to  such  contract." 

■ki^A  cannot  think  the  general  t^rm  "  Indians,"  \vas  used  in 
»^^*j?al  or  restricted  sense,  or  intendfed  to  indicate  a  class  of 
pf^soiis  distinct  from  "  persons  of  mixed  blood,  descendefd  of 
Indians  j'-'  biit  these  latter  iermsvireYe'usedespmajeremiiteki, 
by  the  draftsman  of  the  section,  or  the  part  of  it,  in  which 
they  are  found.  They  are  mere  expletives,  and  do  not'  en- 
large the  operation  of. the  acti  Th6  woid  ^'Indians,"  is  siif-- 
ficiently  expensive  to  etobrace  thera.  Jt  will  not  be  contend- 
ed, that  the  third  section,  in  exerapting-Indians  from  the  r^et-^ 
formance  of  military  duty,  V&tking  on  roads,  or  serving. on 
juries,  applies  exclusively  to  those  of  the  fuli  blood;  or  that 
a  Oreek  trt  Cherokee  oi  mixed  Woo^  could  not  be  frtrosecutcd 
and  punished  dnder  the  seventh  sectiow  for  meeting  -inooTirt-i 
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cilj-^^.,  and  making  laws  for  the  tribe,  contrary  to  the  laws 
and  constitution  of  this  State.  Apd  there  is  quite  as  little 
pretence  that  the  provisions  of  the  fourteenth  section  £ire  to 
be  limited  to  purchases  made  of  Indians  of  unmixed  blood. 

In  common  parlance,  the  word  "  Indians,"  includes  not 
only  those  who  have  no  admixture  trf  blood  with  the  white 
or  negro  races,  but  those  descendants  of  Indians  who  have 
become  thus  mixed,  yet  retain  their  distinctive  character  as 
members  of  the  tribe  froip  which  they  trace  their  descent. 
The  treaty  with  the  Choctaws  in  1830,  giv.es  to  "  each  Choc- 
taw head  of  a  family, being  desirous  to  remain  and  become  a 
citizen  of  the  .State,"  &c.  six  hundred  and  forty  EuJres  of  land; 
and  this  has  been  held  to  embrace  not  only  Indians  of" full, 
but  those  of  mixed  blood  also.  .        • 

The  object  of  a  requisition  upon  a  party  contracting  with 
an  tndian,  was,  in  the  Ismguage  of  the  court  of  errors  of  New 
York,  "  to  save  the  Indiguis  from  falling  victims  to  their  own 
weakness,  and  to  the  superior  intelligence,  and  sometimes  to 
the  cupidity  of  the  whites."  The  statute  was  intended,  "  as 
a  guard  against  the  iinposition  and  frauds  to  which  that  un- 
fortunate race  of  men  are  exposed,  from  their  ignorance  and 
mental  debasement."  [Goodel  v.  Jackson,  90  Johns.  Rep. 
720.]  •  The"  ignorance  of  the  half  breed  is  in  general  quite 
equal  ta  that  of  the  Indian  whose  blood  is  unadulterated,  and 
certainly  requires  the  same  protection  for  his  rights.  So  iar. 
then  as  the  reason  of  the  enactment  we  Eire  considering  is 
concerned,  they  both  com©  within  its  spirit,  and  we  have 
seen  that  the  language  employed  is  sufficiently  comprehen- 
sive to  embrace  them.  It  therefore  follows  that  the  charge 
of  the  circuit  court,  in  limiting  the  operation  of  the  act  of 
1832,  misapprehended  the  law.  [See  Pack  v.  Pack,  -9  Por. 
Rep.  297.] 

The  14th  article  of  the  treaty  referred  to,  is  as  follows; 
"  Each  Choctaw  headt)f  a  family  being  desirous  to  remain,> 
and  become  a  citizen  of  the  States,  shall  be  permitted  to  do 
so,  by  signifying  his  intention  to  the  agent  within  six  months. 
from  the  ratification  of  this  treaty,  and  he  or  she  shall  there-^ 
upon  be  entitled  to  a  reservation  of  one  section  of  six  hun-" 
dred  and  forty  acres  of  land,  to  be  bounded  by  sectional  lines 
4^ survey;  in  like  manner  shall  be  entitled  to  one  half  that 
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quantity  for  each  unmarried  child  which  is  living  withrhim 
over  ten  ypars  of  age  j  and  a  quarter  section  to  such  child  as 
may  be  under  teft  years- of  age,"  to  adjoin  the  locatign  of  the 
parent.  If  they  reside  upon  such  lands,  intendiug  to  becotae 
citizens  of  the  States,  for  fi/ve  years  after  the  ratification  of 
this  treaty,  in  that  case  a  grant  in  fe6  simple  shall  issiie  ; 
said  reservation  shall  include  the  preseiit  improvement  of  the 
head  of  the  family,  or  a  portion  of  it.  Persons  who  claim 
under  this  article^  shall  not  Ibse  the  privilege  of  a  Choctaw 
citii;en,  but  if  they  ever  remove,  are  not  to  be  entitled  to  any 
portion  of  the  Choctaw  annuity."  [7  U.  S,  Statutes,  byPe- 
,ters,  335.]  It  would  perhaps  have  been  more  correct  if  the 
treaty  had  employed  the  term  inhabitant  or  resident  instead 
of  "  citizen  of  the  States,"  as  Indians  cannot,  consistently 
with  the  constitution  and  laws,  be  invested  with  all  the  rights, 
and  bound  to  all  the  duties  of  citizens.  But  no  consequence 
can  result  from  the  inaccurate  ilse  of  a  word  m  this  instance; 
fpr  the  reservee  who  resided  upon  his  reservation  for  five 
years  after  the  treaty  was  ratified,  intending  to  become  a  citi- 
zen, &>c.,  was  entitled  to  a  grant  in  fee  simple :  yet'  by  his 
claim  of  land  he  was  "  not  to  lose  the  privilege  of  a  Choctaw 
citizen."  Having  obtained  a  title  to  his  reservation",  he  could 
sell  or  abandon  it  at  pleasure,-  his  citizenship  as  a  Choctaw 
never  having  been  lost,  it  might  be  relumed  without  any  6th- 
er  prejudice,  than  the  loss,  of  his  interest  in  the  Choctaw  an- 
nuity. The  fact  theh,  that  the  defendant  and  her  supposed 
husband  had  received  patents  for  lands  under  the  fourteenth 
section  of  the  treaty^  does  riot  make  them  citizens  j  a  gtant  to 
an  Indian,  or  a  foreigner,  does  not  change  his  political,  or 
civil  condition;  either  of  them  are  competent  to  hold  land 
under  a  treaty,  or  a  legislative  grant.  [20  Johns,  R.^693.[ 
It  may  be  asked^  as  in  the  case  here  cited— Do  our  laws  al- 
low "Indians  to  participate  equally  with  us  iri  our  civil  and 
political  privileges  ?  Do  they  vote  at  our  elections,  or  are 
they  represented  in  our  legislature,  or  have  they  any  concern 
as  jurors  or  magistrates,  in  the  administration  of  justice? 
Are  they  subject  to  our  laws  of  marriage  and  divorce,  and 
would  we  sustain  a  criminal  prosecution  for  bigamy,  if  they 
should  change  their  wives' or  husbands  at  pleasure,  and  ac- 
cording to  their  own  customs,  and  contract  new  matrimonial 
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alliances?  I  apprehend  that  every  one  of  'these  questions 
must  be  ans\<rered  in  the  negative  ;"  at  least  so  long  as.  they 
continue  a  distinct  and  independent  comnjunity.;:    ^y-.c'rn^. 

In  Wall  V.  Williamson,  8  Ala.  Rep.  4Q,  >it  was  held  iKat.a 
marriage  between  a  man  and  woman  of  Choctaw  fextraction 
and  belonging  to  t-hat  tfibe  of  Indians,  according; to  their  ussi^ 
ges  and  customs,  a«d  before  they  we*e  supejseded  by  the 
laws  of  Alabama,  will  be  recognized  as  valid.  Further^  that 
if  by.t-he  Chx)cta,w  law,  thft  husband  took  no  part  of  the  vtdfa^is 
property,  the  wife  must,  as  a  necessary  consequence,  t^taiii 
tbf  capacity  to  contract,  yet  she  could  not  be  sued  in  a  court 
<5/f,iaic,,  while  the  marriage  continueid.  Thai  iju^stian  is  le^. 
open,  whether  the  husband  could  dissolve  the  mat-ri^e  by 
the  abandonnjent  of  his  wife,  if  they,  continued  to  resjde  in 
Alabama  after  theii:  tribe  ha4  departed,  but  it  is.  sai4  tp.,Ht?s 
t'very  clear,  that  the  same  effect  must  be  given  toa  dissolu- 
tion of  the.  marriage  by  th6  Choctaw  law,,  as  given  to  the 
matriage  by  the  same  la\y.  By  that. law, it  appears  the  hus- 
band may  at.  pleasure  dissolve  the-  relationship.  His  aban- 
donment isevidence  that  he,  has  done  so.  We  conceive  the 
satoeeffect  must  be  giveii;to  this  act  as  would  be  given  to  a 
liiwfai' decree  in  aciviHa^d  commurlity  dissol\ring  the  mar- 
riage. K  the  marriage  was  by  ttie  Choctaw  law  dissoluble 
at  the  pleasure  of  the  -husband,  and  was  dissolve4  by  his  a- 
bajadonme|it,  theivtbe  ,  i^ife  could -be  sued  as  a,  feme  sole. 
Lastly,  abandonment  was  inferable  from  the  fact  of  the  hus- 
b.and  leaving  his -wife,  and  gqing  wi^h  his  tribe  west  of  the 
Mississippi.  .  [See  also,  Morgan  v.  McGhee,  6  Hump.  Rep. 
13;  Hantz  v.  Sealy^6  Bioj;!.  .R,ep.  405 ;.  Fenton  v.  Reed,  4 
Johns.  Rep.  52 ;  .Stajte  v.  Murphy,  6  Ala.  Rep.  765,  and  ca-^ 
ses  there  cited*]  -  '         ;y     ;•         '  ,^* 

The  decision  in  eighth  Alabama  Reports,  covers  almost 
the  entire  branch , we  are  no'w  considering  of  the  case  before 
us,  -and  we  think,  if  the  jury  affirm  the  truth  of  the  facts  sta-? 
teid^by  the  witnesses  at  the  trial,  the  defendant  may  be  sued 
as  ^.  feme  sole,  it  is  said,  "the  characteristic  features  of  the 
!li?irriage -cojitract  is  Hp  periUaneticy ;  for  although  it  origif'' 
nat«s  in  the  will  of  the  parties^  yet  after  being  contracted,  thtf 
duration  of  the  union  is  wholly  independent  of  tbd  will  of 
the  parties."      [Shelf,  on  Marriage  and  Divorce,  3.]     But 
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when  a  man  and  woman  agree  to. cohabit  fbr  an  indefimfe 
period  as  husband  and  wife,  "  that,'in  a  state  of  nature,  would 
be  a  marriage,  and  in  the  absence,  pfciv-il- and  religious  instjU 
tutions,  might  safely  be  presumed  to  be,  as  it  is  popufarly  call- 
ed, a  marriage  in  the  sight  of  God."  It  has  been  rpade  a 
qijestion  how  long  the  cohabitation  must  continue  by.  the 
law  of  nature — whether  to  the  end  of  life. .  In  aiiswer  to 
that  inquiry  it  is  said,  "that  it  cannot  be  a  mere  casual  and 
temporary  commerce,  but  miist  be  a  coritract  at  least  ex^ten'S-  /jfr 
ing  to  such  purposes  of  a  more  permanent  nature  in  the  in- 
tention of  the  parties.  The  contract  thus  formed  in  th.e 
state  of  nature,  is  adopted  as  a  contract  of  the"  greatest  im- 
portance in  civil  institutions,,  and  it  is  charged  with  a  vast 
variety  of  obligations  nierely  civil.  [Id.- 9.]  Marriages  a* 
iriong  the  Indian  tribes  must  be  regarded  as  taking  place  in 
a  state  of  nature,  and  if  according  to  the  usages  and  customs 
of  the  particular  tribe,  the  parties  are  authorized  to  dissolve  it 
at  pleasure,  the  right  of  di'ssolut ion  will  be  considered  a  teria 
of  the.oontract.  Either  party  may  take  advantage  of  this 
terra,  unless  it  be  ei^pr^ssly,  X)x  impliedly  waived  .by  them^  one 
they  may  perhaps  acquire  such  relations  to  society  as  will 
give  permanency  to  the  contract,  and  taT^e  from  them  the 
right  to  annul  it. 

It  will  be  observed,  that  the  cohabitation  of  the  defendant 
and  D.  W.  Wall  commenced  previous  to  theextension  of  the 
jurisdictiorl  of  this  State  over  the  Indian  territory,  by  the  act 
of  1832;  that  this  enactment  abolished  only  the  "laws,  usages, 
and  customs  of  the  Creek  and  Cherokee  nations  of  Indians," 
— leaving  those  of  the  Choctaws  in  full  force,  except  so  far  as 
they  might  interfere  with  the  exercise  of  the  jurisdiction 
conferred  upon  the  tribunals  of  the  State.  There  is  then  no- 
thing in  the  statute  which  takes  ffom  the  contract  its  disso- 
luble quality  by  act  of  the  parties — nor  can  the  askings  re- 
scryatioti  under'  the  treaty^  the  acceptance  of  .a  patent  from 
the  United  States  for  the  land  embraced  by  it,  and  tlje  con- 
tinued cohabitation  in  this  State  for  njoce  thz^  fivey^rs  af- 
ter the  ratification  of  the  treaty,  and  the  departure  of.  the 
mass  of  4heir  tribe  to  the  west,  haye  that  effect.  We  have 
seen  that  all  these  cannot  take  from  the  defendant  and  D. 
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W.WalF  their  .citizenship  as  Choctaws.     The  trefaty  secUFes 

to  them  the  right  of  resuming  at  pleasure  their  status  in  the 

tribe,  without  reference  to  time. '  It  cannot  ita  this  view  of 

the  case  be  assumed,  that  the  marriage  was  consummated  in 

contemplation  of  a  resid^ce  in  Afabama,  so  as  to  make  this 

State  the  matrimonial  domicil,  and  its  Jaws  govern  the  rela- 

^     tioti  of  the  parties.     Considering  thp  character  of  the  Indians, 

^'  their  indisposition  to  renounce  native  habits  and  associations, 

'f   the  residence  of  the  parties,  (foe,  such  an  assumption  cannot 

be  indulged. 

'Xi.This  exposition  of  the  law  applicable  to  the  pleading  and 
facts  stated -in  the  record,  may  suffice  to  guide  tlje  action  of 
the  circuit  court  on  a  future  trial.  We  will  not  stop  to  con- 
sider with  particularity  the  questions  arising-upon  the  plead- 
ie%B,ov  the  charges  asked  or  given  to  the  jury,  farther  than 
Has.i)een  already  done.  In  limitingthe  operation  of  the  ,9th 
section  of  the  act  of  1832  to  Indians  of  full  bloo^  we  -have 
se^  that  the  law  was  incorrectly  ruled  j  the  judgment  is 
therefore  reversed,  and  the  cause  remanded.  • 
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.j-r  JW: 


1.  It  is  no  valid  objection  to  a  decree  dismissing  a  bill  having  no  equity,  that 
the  motion  was  made  by  a  defendant  in  contempt  for  want  of  an  answer. 

2.  When  the  title  to  lapd  is  conveyed  by  the  principal  to  his  surety,  to  in- 
demnify him  against  liability  on  a  recognizance,  with  power  to  sell  in  case 
of  default,  and  the  surety  sells  and  executes  a  title  bond  to  the  purchaser, 
the  contract  of  sale  will  not  be  rescinded,  although  afterwards  the  recog- 
nizance is  released  by  the  Governor.* 

3.  Where  lands  are  sold,  and  the  vendor  executes  a  bond  to  make  titles 
when  the  purchase  mpney  is  fully  paid,  and  he  is  unable  to  make  a  good 
titie,  the  course  of  the  purchaser  is,  to  tender  the  purchase  money,  and  de- 


JANUARY  TERM,  1847. 841 

Smith  V.  RobinscBi;. 

Diand  a  title,  <x  at  least,  in  a  suit  to  enjoin  proceedings  for  coUectii^  the 
contract  pricej  to  aver  the,  rqa^ess  to  pay  upon  a  sufficient  title  being 
made. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  fourth 
District.  '       .  •  ■    " '       * 


The  case  made  by  the  bill  is  this :  • 

Smith,  the  complainant,  in  1838,  contracted  to  purchase 
from  Robinson,  the  defendant,  certain  lands  described  in  the 
bill,  at  the  price  of  $1230,  for  which  he  gave  his  notes — one 
for  $600,  payable  1st  January,  1839 — one  for  $300  payable 
1st  January,  1840 — and  another  for  $330,  payable  1st  Janu- 
ary, 1841 — Robinson  executed  a  bond,  conditioned  to  make 
Smith  title  in  fee  simple  when  these  notes  should  be  fully 
paid.  Smith  took  possession  of  the  lalids,  and  retained  pos- 
session for  several  y-ears,  in  the  Course  of  which  he  paid  450 
dollars  on  the  note  first  coQiing  due,  and  executed  other 
notes  for  the  residue  of  the  sum  of  that  note.  Sometime  af- 
ter the  payment  of  this  sum,  Smith  as(;ertained,  as  he  alledg- 
es,  that  Robinsor\  had  not  a  good  title  in  fee  to  the  lands 
sold,  and  that  the  real  title  was  in  one  Harden,  who  at  the 
time  of  filing  the  bill  was  dead,  and  who,  previous  to  his 
death,  had  removed  from  this  State  to  parts  unknown.  The 
heirs  of  Harden  are  alledged  to  be  minors,  but  they  are  not 
parties  to  the  bill.  The  complainant  asserts  that  Robinson's 
only  title  to  the  lands  is  derived  under  'a  deed  of  trust  exe- 
cuted to  him  by  Harden.  This  is  made  an  exhibit,  and  con- 
veys the  lands  sold  by  Robinson  to  Smith,  to  the  former, 
with  other  property,  on  the  nominal  consideration  of  one 
dollar,  reciting  also  that  Robinson  had  become  his  surety  for 
the  sum  of  $2,000,  in  a  recognizance  to  appear  and  answer 
a  certain  criminal  charge,  and  assumed  other  liabilities  for 
him  to  the  extent  of  $1050.  The  deed  proceeds  to  declare, 
that  the  object  in  executing  it  is  to  secure  Robinson  against 
these  liabilities,  and  if  Harden  should  appear  according  to 
the  recognizance,  and  discharge  the  other  debts  for  which 
106 
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Robinson  was  liable  for  him,  then  the  property  conveyed 
was  to  revert  to  him  again,  but  in  the  event  he  should  make 
default  in  any  of  the  said  matters,  then  Robinson  was  in- 
vested with  power  to  dispose  of,,  bargain,  sell  and  make  ti- 
tles to  the  whole,  or  any  part  of  the  property  conveyed,  so 
as  to  indemnify  himself  from  any  damage  which  might  ac- 
crue from  the  default. 

The  complainant  asserts,  that  previous  to  the  sale  by  Ro- 
binson of  the  lands,  he  had  sold  a  sufiiciency'  of  the  other 
property  conveyed  by  the  deed  to  indemnify  himself,  or 
nearly  so,  against  all  the  liabilities,  except  that  arising  out 
of  the  recognizance,  from  which  he  has  been  discharged  by 
theGovernor  of  the  State,  and  that  the  remainder  of  his  lia- 
bility might  have  been  met  by  a  sale  of  part  of  the  lands. 

In  view  of  these  facts,  complainant  insists,  the  sale  to  him 
was  without  authority,  and. that  having  applied  to  Robinson 
for  a  rescission  of  the  contract,  he  abandoned  the  lands. 

The  bill  proceeds  to  show,  that  judgments  have  been  ob- 
tained against  the  complainant,  and  some  money  paid  on  the 
outstanding  notes.  It  concludes  with  a  prayer  that  the  con- 
tract may  be  rescinded  and  the  complainant  reimbursed  what 
he  has  paid. 

The  chancellor,  on  motion  of  the  defendant,  dismissed  the 
bill  as  containing  no  equity,  although  at  the  time  of  making 
this  motion,  the  defendant  was  in  contempt  for  not  answer- 
ing the  bill. 

This  decree  is  assigned  as  error.  [j,^ 

Pope,  for  the  plaintiff  in  error,  insisted — 

1.  The  defendant  being  in  contempt,  could  not  be  heard 
on  a  motion  to  dismiss.  [Massena  v.  Bartlett,  8  Porter's  R. 
2Z7.]  . 

2.  When  a  person  having  no  title  sells  lands  belonging  to 
a  third  person,  who  dies  before  the  period  of  payment,  or  be- 
fore the  title  passes,  equity  will  relieve  against  the  contract  for 
purcheise  and  rescind  it  although  there  is  no  fraud.  [Bullock  v. 
Bemis,  1  A.  K.  M.  434;  3  Cranch,   137;  1   Dev.  Eq.  18; 
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Wellborn  v.  Tiller,  10  Ala.  305  ;  Cullum  v.  Bank,  4  Ala.  21; 

Young  V.  Harris,  2  lb.  1 12.] ' 

■  ^  .      " 

Chilton,  contra,  cited  Brown  v.  Parish,  2  Dana,  8  ;Camp 
V.  Camp,  2  Ala.  Rep.  632;  Spence  v.  Duren,  3  lb.  251 ; 
Long  V.  Brown,  4  lb.  622. 

GOLDTHWAITE,  J.— 1.  It  is  true,  as  a  general  rule, 
that  a  defendant  to  a  suit  in  equity,  who  stands  in  contempt 
of  the  process  of  the  court,  will  not  be  heard  in  the  introduc- 
tion of  any  new  matter  before  the  court,  or  to  take  merely 
formal  objections  to  the  proceedings.  [Massena  v.  Bartlett, 
8  Porter,  277.]  But  we  apprehend  this  rule  has  never 
been  considered  as  precluding  the  dismissal  of  a  bill  which 
has  no  equity  on  its  face.  Indeed,  the  31st  rule  expressly 
provides  that  a  defendant  may  at  any  time  move  to  dismiss 
the  bill,  or  dissolve  an  injunction  for  want  of  equity.  '  [t)ig. 
616,  §  31.] 

2.  On  the  merits  of  the  bill,  we  entirely  agree  with  the 
chancellor,  that  ,it  contains  no  case  for  relief.  When  the 
conveyance  from  Harden  is  looked  to,  it  will  be  seen  he  in- 
vests his  creditor  with  the  legal  title  to  the  lands  which,  the 
complainant  subsequently  contracted  to  purchase,  and  ex- 
pressly authorized  the  defendant  to  dispose  of,  bargain,  selt;' 
and  make  titles  to  the  whole,  or  any  part  of  the  projjerty  con- 
veyed, so  as  to  indemnify  himself  from  any  damage  which 
might  arise  from  a  default.  Now,  under  this  general  power, 
it  is  very  clear  that  neither  Harden  or  his  heirs  can  contro- 
vert the  right  of  the  complainant  to  have  the  title  under  his 
contract,  although  the  defendant  may  have  been  relieved  af- 
terwards from  his  recognizance  for  Harden's  appearance.  It 
does  not  appear  from  any  allegation  of  the  bill,  that  at  the 
time  of  the  contract  of  sale,  the  defendant  had  not  the  right 
to  sell  by  the  terms  of  the  trust  deed.  This  allegation  is  es- 
sential, if  the  bill  is  to  be  considered  as  alledging  a  want  of 
authority  to  sell,  and  renders  it  fatally  defective. 

3.  If,  in  point  of  fact,  the  defendant  was  unable  to  make 
a  good  title  in  performance  of  his  contract,  it  is  not  to  be 
supposed,  that  by  equitable  rules  he  would  be  permitted  to 
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coeroe  the  pufcha^  money  from  the  complainant,  but  we  ap- 
prehend his  course  under  such  circumstances  would  be  to 
tender  the  money  and  demand  a  title,  or  at  least,  in  a  suit  to 
enjoin  proceedings  for  collecting  the  contract  price,  to  aver 
his  readiness  to  pay  upon  a  sufficient  title  being  made.  [See 
Cullum  V.  Bank,  4  Ala.  Rep.  21,  and  cases  there  cited.]  It 
is  unnecessary,  however,  to  consider  the  case  is  this  aspect, 
as  the  bill  is  not  framed. to  meet  it'. 
**  Decree  affirmed. 


.  STEWART  V.  DESHA,  SHEPPARD  &  Co. 

1.  A  deputy  clerk,  in  the  absence  of  the  principal,  may  do  any  act  he  could 
do  if  present    His  appointment  need  not  be  in  writing. 

2.  H.  being  indebted  to  D.  &,Co.,  procured  S.  who  was  indebted  to  him,  to 
draw  a  bill  in  his  favor,  on  D.  &  Co.,  which  he  indorsed  to  them,  and 
which  they  received  in  payment  of  the  debt  of  H. — Held,  that  S.  was  not 
entitled  to  notice  of  the  dishoiM^of  the  bill^  {no  funds  being  provided  for 
its  payment]  V  ,,  .     -       , 

, ;  Writ  of  Error  to  the  Circuit  Court  of  Dallas. 

Assumpsit  by  the  defendants  in  error,  as  indorsers  of  a  bill 
jof  exchange,  drawn  by  the  plaintitf  in  error.  The  declara- 
tion contains  counts  for  the  non-acceptance,  and  non-pay- 
ment, and  alledges  notice. 

The  defendant  pleaded  non-assumpsit,  payment,  and  set 

wfti   ^'  '  "  '        * 

Upon  the  tried,  as  we  learn  from  a  bill  of  exceptions,  the 
plaintiff  proposed  to  read  a  deposition  taken  on  the  authori- 
ty of  an  affidavit,  made  before  one  Outlaw  as  deputy  clerk — 
the  name  of  the  principal.clerk  no  where  appearing. ,  It  was 
proved  by  die  clerk,  that  the  deputy  had  been  appointed  by 
him,  and  qualified  as  such  before  a  justice  of  the  peace^.-The 
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defendant  moved  the  court  to  reject  the  deposition  for  this 
cause,  but  the  court  refused,  and  the  defendant  excepted. 
The  plaintiff  read  the  bill  of  exchange,  and  protest  of  the 
notary— and  also  the  deposition- of  ©ne  Van  Kleek-^-'i^ho 
testified  that  one  William  S.  Harrison  was  indebted  to  the 
house  of  Desha,  Sheppard  S^  Co.  a  balance  on  account,  and 
for  which  balance  Desha,  Sheppard  &:  Co.  deceived  tbe  draft 
in  suit,  in  part  payment.  The  draft  was  deceived  ia-  this 
shape,  in  preference  to  taking  Stewart's' tiote,  so  as  to  ena- 
ble the  holders  to  negotiatie  the  sa,me,.'if  they  wished  to  do  So. 
The  draft  has  not  been  paid.  The' house  of  Desha,  'Sh,ep- 
pard  &  Co.  never  had  any  trasactions  with  Stewart,  prior  to, 
or  since  the  date  of  this  draft,  nor  has  Stewart  since  the  date 
of  the  draft,  put  the^  plainti^  ill  funds,  by_  shipment  of  cotton 
or  otherwise.  .      .  •    .'.'        '  ;.     '  ,  ,      » 

The  court  charged,  tha*  the  notice  proved  to  have  been 
given,  was  insufficient,  and  the  question  being,  whether  any 
notice  was  necessary  under  the  facts  of  the  case,  the  de- 
fendant requested  the  court-  to  instruct  the  jury,  that  if  the 
defendant  was  only  an  accommodation  indorser,  and  if  pro- 
per notice  had  not  been  given  him,  he  was  not  liable  in  thi^ 
action,  though  he  had  no  effects  in  the  hands  of  the  drawees, 
who  are  also  the  plaintiffs.  This  charge  the  court  refused, 
and  qualified  it  thus,  that  if  the  bill  was  drawn  by  the  de- 
fendant for  the  accommodation  of  Harrison,  he"  was  not  to 
be  regarded  as  an  accommodation  drawer,  if  there  was  a  con- 
sideration between  Harrison  and  the  plaintiffs. 

2.  Further,  that  if  the  bill  was  drawn  for  the  accommoda- 
tion of  Harrison,'  and  on  account  of  his  debt  to  the  plaintiffs, 
and  he  had  not  legal  notice  of  the  protest,  he  was  not  liable. 

3.  That  if  they  believed  from  the  evidence,  that  the'  bill 
was  drawn  on  account  of  a  debt  due  from  Harrison  to  the 
plaintiffs,  and  was  in  the  form  of  a  bill,  rather  than  that  of 
a  promissory  note,  for  the  purpose  of  rnore  easy  negotiation, 
and  was  so  understood,  and  intended  by  all  the  parties,  still 
the  defendant  was  entitled  to  notice  of  its  dishonor. 

4.  That  if  the  defendant  was  induced  to  draw  this  bill  on 
account  of  Harrison's  debt  to  plaintiffs,  though  they  may 
have  been  ignorant  of  this  fact,  it  was  notwithstanding  ne- 
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cessary  to  give  him  notice  of  its  dishonor,  and  that  the  bur- 
den of  proving  notice  unnecessaryy  devolved  on  the  plain- 
tiffs. 

6.  That  if  the  bill  was  drawn  and  passed  to  the  plaintiffs, 
for  the  debt  of  Harrison,  and  there  was  no  evidence  of  any 
other  consideration,  or  of  the  defendant  having  received  any, 
he  was  entitled  to  notice  of  protest,  and  if  not  given,  was  not 
liable. 

These  charges  the  court  refused  to  give,  and  charged  the 
jury,  that  if  the  drawer  had  no  funds  in  the  hands  of  the 
drawees,  at  the  time  of  the  protest,  he  was  not  entitled  to  no- 
tice, unless  he  was  an  accommodation  drawer.  That  if  the 
defendant  drew  the  bill  for  the  purpose  of  paying  a  debt  due 
from  Harrison,  the  payee,  to  the  plaintiffs,  he  was  not  an  ac- 
commodation drawer.  That  if  a  good  consideration  passed 
from  the  plaintiffs  to  the  payee,  he  was  not  an  accommoda- 
tion drawer.  That  if  the  defendant  resists  a  recovery  up- 
on the  ground,  that  he  was  an  accommodation  drawer, 
it  was  incumbent  on  him  to  prove  it.  That  in  the  ab- 
sence of  all  proof,  the  law  presumes',  that  when  a  bill 
is  drawn,  it  is  drawn  upon  consideration,  and  if  the  fact  is 
otherwise,  he  must  prove  it.  That  when  no  notice  is  given 
of  the  non-acceptance,  or  non-payment  of  a  bill,  and  it  is  pro- 
tested, it  devolves  upon  the  plaintiff  to  show,  by  proof,  that 
the  drawer  was  not  entitled  to  notice.  To  the  charges  giv- 
en, and  to  those  refused,  the  defendant  excepted,  and  now 
assigns  for  error. 

BoLLiMG,  for  plaintiff  in  error. 

An  accommodation  drawer  is  a,  security',  and  entitled  to 
notice,  although  he  had  no  funds  in  the  hands  of  the  drawee. 
[Sherrod  v.  Rhodes,  5  Ala.  R.  683.] 

See  further,  to  sustain  the  general  assignments  of  errors, 
Sherrod  v.  Rhodes,  supra;  Shirley  v.  Fellows,  Wadsworth 
&  Co.  9  Porter,  300 ;  Ford  y.  Womack,  use,  &c-  2  Ala.  R. 
368  ;  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94.] 

The  deposition  of  the  witness.  Van  Kleek,  should  have 
been  rejected. 

Edwakds,  contra. 

1,  The  deputy  clerk  could  proper^  administer  the  oath. 
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The  act  authorized  it,  and  in  certifying,  that  the  oath  had 
been  taken,  he  must  necessarily  certify  that  the  oath  was 
taken  before  him,  as  he,  and  not  the  principal  clerk  adminis- 
tered it.  Any  different  statement  would  not  be  conformable 
to  the  truth.  The  usual  form  of  an  affidavit  shows  this  is 
correct.     [Clay's  Dig.  146,  §  19.] 

2.  The  charges  asked  and  given  in  respect  to  the  law  in 
cases  of  accommodation  drawers,  are  all  upon  an  abstract  as- 
sumption, that  this  was  an  accommodation  bill.  Whereas 
the  only  evidence  in  the  case.  Van  Kleek's  testimony  and  the 
bill  itself,  showed  the  contrary.  If  it  had  been  an  accom- 
modation bill,  the  onus  was  on  them  to  prove  it,  but  not  on- 
ly did  they  not  attempt  to  prove  it,  but  we  proved  quitfe  the 
reverse.  The  charges  asked  then,  were  not  applicable  to  the 
proofs  and  the  charges  given  were  liable  to'no  objection,  but 
from  us.  They  were  calculated  to  mislead  the  jury  to  our 
prejudice  only,  by  inducing  them  to  believe  there  was  some 
evidence  that  the  bill  was  an  accommodation  one. 

.3.  But  even  if  Van  Kleek's  evidence  should  be  held  to 
have  proved  that  there  was  no  consideration  between  the 
drawer  and  the  plaintiffs,  still  this  cannot  be  considered  an 
accommodation  bill,  for  as  between  the  different  plaintiffs 
and  the  payee,  there  was  a  consideration  of  indebtedness, 
and  as  between  the  drawer  and  the  payee,  the  bill  imported 
a  consideration  of  itself,  which  there  was  no  evidence  to 
contradict. 

ORMOND,  J. — There  is  nothing  in  the  objection  to  the 
affidavit  made  to  the  deputy  clerk  in  order  to  obtain  the  or- 
der for  a  deposition.  The  statute,  (Clay's  Dig.  146,  <§>  19,) 
gives  the  deputy  "  power  and  authority  to  transact  all  busi- 
ness in  the  absence  of  the  principal,  which  the  principal 
could  do  were  he  present,  and  performed  the  same  himself," 
he  is  therefore,  in  the  absence  of  the  clerk,  substituted  for 
him,  and  it  is  certainly  proper  that  when  he  acts,  it  should 
appear  it  was  done  before  him  as  deputy.  It  is  not  necessa- 
ry his  appointment  should  be  in  writing. 

This  case  has  previously  been  before  this  court,  Desha, 
Sheppard  &  Co.  v.  Stewart,  6  Ala.  852,  where  it  was  held, 
that  although  they  were  drawees  of  the  bill,  they  might  un- 
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der  certain  circumstances,  having  refused  to  acifiept  it,  sue 
upon  it  as  indorBers,  after  its  dishonor, 

•  The  only  questions  now  presented  by  the  record,  grow 
oiit  of  the  omission  of  the  plaintiffs  to  notify  the  defendant 
of  tlie  dishonor  of  the  bill. 

A  drawer,  who  has  no  funds  in  fhe  hands  of  the  drawee, 
is  not  entitled  to  notice  of  the  dishonor  of  a  bill,  because  he 
cannot  be  prejudiced  by  want  of  notice ;  but  it  is  insisted 
that  this  bill  was  drawn  by  Stewart,  for  the  accommodation 
of  Harrison,  and  he  was  therefore  entitled  to  notice  of  its 
dishonor. 

It  has  been  heJd  by  a  very  eminent  judge,  that  although 
no  consideration  passes  between  the  payee  and  drawer  of  a 
bill  of  exchange,  it  is  not  to  be  considered  as  dn  accommo- 
dation bill,  as  to  the  latter,  if  there  was  a  consideration  be- 
tween the  payee  and  acceptor.  (Scott  and  others  v.  Lifford, 
1  Camp.  247.]  The  facts  of  that  case  were,  that  one  Agar, 
having  an  acceptance  due  to  the  plaintiffs,  begged  to  have  it 
renewed,  which  they  agreed  to,  if  the  defendant  would  draw 
a  bill  upon  him  for  the  amount,  which  he  should  accept.  A 
bill  was  accordingly  drawn  by  Lifford,  payable  to  Scott  and 
others,  and  accepted  by  Agar.  The  payee  having  brought 
suit  on  the  bill,  against  Lifford,  the  drawer,  Lord  Ellenbo- 
rough  held,  the  bill  was  hot  to  be  considered  as  an  accotn- 
modation  bill,  there  having  been  a  consideration,  as  between 
the  payees  and  the  acceptor. 

The  facts  of  that  case,  and  the  principle  to  be  extracted 
from  it,  are  strikingly  analagous  to  this,  Harrison,  to  pay  a 
debt  he  owes  the  plaintiffs,  procures  Stewart  to  draw  this  bill 
in  his  favor  on  the  plaintiffs,  which  it  appears  he  then  indors- 
es, and  delivered  up  to  them.  They  occupy  in  this  transac- 
tion, the  same  attitude  Scott  &  Co.  did  in  the  case  cited.  The 
design  of  the  transaction  was,  to  pay  their  debt  due  from  Har- 
rison, and  if  the  bill  had  been  drawn  on  Harrison,  payable  to 
the  plaintiffs,  the  case  would  have  been  identical  with  the 
one  at  bar. 

,But  in  our  opinion,  the  inference  from  the  facts  in  proof, 
is,  that  Stewart  was  indebted  to  Harrison,  and  by  drawing 
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the  bill,  undertook  to  pay  the  money  he  owed  Harrison,  to  the 
plaintiffs.  No  other  construction  can  bp  put  upon  the  te§ti- 
mony,  considered  in  reference  to  the  purpose  the  parties  liad 
in  view,  the  payment  of*  the  debt  of  Harrison  to  the  plaintiffs, 
and  the  willingness  of  Stexyart  to  execute  his  note  for  the 
payTnent  of  the  money  at  the  time  the  bill  was  drawn.  If 
the  fact  was  not  so,  and  Stewart  was  merely  lending  his 
name  to  Harrison,  he  should  have  proved  it.  From  this 
view  it  results,  that  it  was  his  duty  to  provide  the  funds  fw 
the  payment  of  the  bill,  and  not  having  done  so,  he  cannot 
be  prejudiced  for  want  of  notice  of  the  dishonor  of  the  bill, 
that  being  a  fact  of  which  he  must  haVe  been  cognizant. 
Let  the  judgment  be  affirmed.   .  •    .  ^ .,.,, 
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1.  To.legalize  the  retailing  of  spirituous  liquors,  it  is  necessary  that  A  license 
should  first  be  obtained  for  that  purpose  from  the  county  court — a  license 
to  keep  a  tavern  does  not  confer  that  right. 

2.  The  act  incorporating  the  town  of  Eutaw  does  not  authorize  "  bona  Jidp 
licensed  tavern  keepers  "  resident  in  that  town  to  retail  spirituous  liquoi;s 
within  its  limits ;  unless  they  first  obtain  from  the  county  court  ^  license 
to  retail. 

Writ  of  Error  to  the  Circwit  -Court  of  Greene.  . 

The  plaintiffs  in  error  were  indicted  for  selling  spirituous 
liquors  in  less  quantities  than  one  quart,  withouta  license, 
and  having  pleaded  "not  guilty,"  the  cause  was  submitted 
to  a  jury,  who  returned  a  verdict  of  guilty,  and  assessed  the 
fine  of  each  of  the  defendants  at  $20  ;  judgment  was  thereon 
rendered.        • 

107  '...       ' 
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It  vfks  adrtifttdd  on"  tM  trral  by  the  defendants,  that  they 
h«Ed  retailed  spirituous  liquors  in  less  quantities  than  one 
quArt";  biit  they  offered  in  evidence  a  license  to  keep  a  tavern 
in  the  town  of  Eutaw,  in  the  county  in  which  the  offence 
was  charged  to  have  been  committed,  which  license  was  m 
/brce  and  had  been  when  the  retailing  took  place.  They 
further  proved  that  they  were  bona  fide  "  licensed  tavern 
keepers"  in  that  town,,  and  read  to  the  jury  the  act  of  thfe 
le'gislature  of  Jaimary,  1845,  entitled  "  an  act  to  amend  an 
act  incorporating  th6  town  of  Eutaw,  in  the  county  of 
Green^ ;"  and  insisted  that  the  statute,  as  well  as  their  li- 
cense as  tavern  keepers,  exem{)ted  them  from  the  penalties 
imposed  upon  those  who  retailed  spirituous  liquors  in  viola- 
tion of  law.  But  the  court  ruled  otherwise ;  thereupon  the 
defendants  excepted,  and  their  exceptions  being  duly  sealed, 
are  certified  to  this  court. 

J.  B.  Clark,  for  the  plaintiffs  in  error,  insisted  that  tavern 
keepers,  in  virtufe  of  their  license  as  such,  are  authorized  to 
retail  spirituous  liquors.  [Clay's  Dig.  554,  §  Ij  2,  3,  4;  555, 
<§,  5,  6j  7,  10;  556,  «§.  12,  13,  18;  560  §  13.]  But  if  this  be 
not  so,  then  it  is  insisted  that  the  act  of  January,  1845,  con- 
fers npon  licensed  taverns  in  Eutaw  such  a  right.  [Pam- 
phlet acts,  1844-^6,  p.  .133.]  Statutes  like  those  under 
which  the  indictment  is  attempted  to  be  supported  must  be 
strictly  construed.     [9  Pick.  Rep.  414 ;  3  Pet.  Dig.   575,  ^ 

23B.]"     •  \;    ■     '  -   ♦  '  '    , 

.Attorijey  General,  for  the  State.  A  license  to  keep  a 
tavern  does  not  of  itself  confer  an  authority  to  retail  spiritu- 
ous liquors.  [6  Ala.  Rep.  628  ;  Clay's  Dig.  556,  557,  560,  <§► 
130  The  a<it  of  1845  does  not  authorize  tavern  keepers  thus 
U>  deal  in  the  tow»  of  Eutaw,  but  it  restricts  the  power  of 
the  coanty  court,  so  that  it  cannot  gi*ant  a  license  to-retfiil 
within  its  corporate  limits  to  any  one  who  is  not  a  bona  fide 
tavern  keeper  resident  th^e. 

COLLIER,  C.  J.— In  T^he  State  v.  Cloud,  6.  Ala.  Rep. 
628,  the  question  before  this  court  was,  whether  it  was  an 
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indicfabre  offence  to  keep  a  house  ef  public  etiter-tainmeHt  for 
travelers,  without  j&rst  obtaining  a  license  from  the  cou^ity 
court.  After  answering  this  question  in  the  affirmative,  it  is 
said  that  the  offence  of  retailing  spirituous  liquors  without 
license  is  distinct  from  this,  although  the  legislature  by  the 
act  of  1807  considered  a  tavern,  not  only  a  house  for  the  en- 
tertainment of  travelers,  but  also  for  the  sale  of  liquors ;  but 
it  was  supposed  that  the  act  of  1^43,  "  to  raise  a  revenue  for 
the  support  of  the  State  government,  and  for  other  purposes," 
made  a  distinction,  and  that  a  license  to  keep  a,  tavern  w.as 
not  an  authority  to  retail  spirituous  liquors.  What  was  said 
beyond  the  consideration  of  the  precise  point  presented,  it  is 
insisted  is  nothing  more  than  a  mere  dictum — not  entitled  to 
the  weight  of  authority.  Be  this  £is  it  may,. we  will  address 
ourselves  to  the  case  before  us,  and  treat  ttie  question  raided 
upon  the  bill  of  exceptions  as  res  Integra. 

It  may  be  conceded  that  the  act  of  1807  conteraplatjBS  a  li- 
cense to  keep  a  tavern  as  embracing  a  permission  to  retail 
spirituous  liquors,  and  that  all  the  subsequent  enactments  up 
to  1837,  are  passed  upon  that  hypothesis.  A  statute  passed 
in  the  latter  year  provides  that  every  person  who  may  be- 
come desirous  to  obtain  a  license  to  retail  spirituous  liquors 
ill  this  State  shall  first  produce  to  the  county  courtj^  of  the 
county  in  which  he  purposes  to  obtain  it,  the  recommenda- 
tion of  six  reputable  freeholders  or  householders  thereof,  who 
reside  within  five  miles  of  the  petitioner,  and  enter  intp  bond 
and  security  to  be  approved  by  the  court,  and  pay  the  sum  of 
thirty  dollars  in  open  court  for  the  use  of  the  county." 
[Clay's  Dig.  556,  §  18.]  The  seventh  section  of  the  act  of 
1843,  to  raise  a  revenue  for  the  support  of  the  State  govern- 
ment, and  for  other  purposes,  ehacts  that  "  for  each  license 
to  keep  tavern  in  any  city  in  this  State,  there  shall  be  paid 
$50 ;  for  each  license  to  keep  a  tavern  in  any  incorporated 
town  or  village,  $10;  for  each  license  to  retail  spirituous'  or 
fermented  liquors,  $30."  [Id.  560,  «§,  13.]  By  the  first  sec- 
tion of  "  an  act  incorporating  the  town  of  Eutaw,  in  the 
county  of  Greene,  it  is  declared  that  no  person  except  such 
as  are  or  may  be  bona  fide  licensed  tavern  keepers,  shall  be 
allowed  in  any  manner  or  form,  to  vend  any  ardent  or  dis- 
tilled liquors,  in  less  quantities  than  one  quart,  to  any  person 
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Or  persons  "v^hatsoever,  within  one  mile  of  the  court  house  in 
the  town  of  Eutaw,  in  the  county  of  Greene,  and  for  every 
violation  of  this  act,  the  person  or  persons  so  offending  shall 
be  subject  to  indictment,  &c.  and  upon  conviction  be  fined  in 
a  sum  not  less  than  $500,  and  be  imprisoned  in  the  county 
jail,  for  a  term  not  less  than  three  months." 

We  think  it  perfectly  clear  that  the  acts  of  1837  and  1843, 
make  it  necessary,  in  order  to  legalize  the  retailing  of  spirit- 
uous liquors,  that  a  license  should  be  first  obtained  for  that 
purpose  from  the  county  court ;  and  that  a  license  to  keep  a 
tavern  does  not  confer  such  a  right.  This  is  apparent  from 
the  preliminary  steps  prescribed  by  the  former ;  by  the  dis- 
tinctions between  such  licenses  as  are  expressed  in  the  latter, 
and  the  tax  imposed  upon  them  respectively. 

The  only  question  then  is,  does  the  act  incorporating  the 
town  of  Eutaw  invest  "  bona  fide  licensed  tavern  keepers  " 
to  retail  within  its  limits.  It  certainly  does  not  give  such  a 
right  in  tolidem  verbisy  and  we  think  the  exception  in  their 
favor  cannot  upon  any  just  principles  of  construction  be  held 
to  confer  an  authority — it  merely  prevents  the  general  pro- 
hibition from  operating  againM^  them.  The  prohibition  is 
against  retailing  by  all  persons,  with  or  without  a  license  ;  the 
exception  is  in  favor  of  tavern  keepers,  who  are  permitted  to 
retail  pursuant  to  the  provisions  of  the  general  law  upon  the 
subject,  which  we  have  seen  makes  it  necessary  to  obtain  a 
special  license.  This  exposition  is  in  harmony,  with  reason 
— carries  out  the  obvious  design  of  the  legislature,  and  is  well 
supported  by  the  rules  which  have  been  established  for  the 
interpretation  of  statutes.  The  circuit  coiurt  decided  the  law 
correctly,  and  its  judgment  is  affirmed.        '' 
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ANDRESS,  ET  AL.  V.  CRAWFORD,  use,  «fcc.     • 

1.  A  return  to  an  execution  "stayed  by  the  plaintiff  till  further  orders,"  does 
not  impart  verity  when  the  motion  is  against  a  sheriff  for  a  false  return, 
but  he  is  required  to  sustain  it  by  prooC 

2.  Where  the  judgment  entry  recites  the  default  of  the  party  as  sheriff  of  a 
named  county,  and  a  judgment  is  also  given  against  others  as  his  sureties, 
it  will  be  presumed  they  are  sureties  on  his  official  bond. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe. 

Suggestion  by  Crawford,  suing  for  the  use  of  Atkinson 
against  Andress  as  sheriff,  for  making  a  false  return  to  a  cet- 
tain  fi.  fa.  at  his  suit,  against  one  English,  et  al. 

The  suggestion  sets  out  that  the  fi.  fa.  issued  the  30tti 
May,  1846,  and  was  the  same  day  received  by  the  sheriff, 
who  falsely  returned  it  "stayecj  by  the  plaintiff  till 'further 
orders."  The  suggestion  appears  dated  6th  November, 
1846,  and  describes  the  execution  as  returnable  to  the  pres- 
ent terni. 

The  judgment  entry  recites  more  fully  the  facts  of  the 
case,  and  describes  Andress  as  the  sheriff  of  Monroe  county 
— its  being  returnable  to  the  then  present  term  of  the  circuit 
court — that  the  return  was  false— that  the  plaintiff  prayed  an 
issue — that  the  defendant  had  one  day's  notice  of  the  mo- 
tion, &c.  Whereupon  came  a  jury,  S^c.  with  a  verdict  that 
the  return  was  false.  The  court  then,  upon  inspection  and 
proof  of  the  sheri|F's  bond,  gave  judgment  against  him,  and 
against  Davidson,  S.  S.  Andress,  E.  Andress  and  Haynes,  as 
his  sureties,  for  the  amount  of  the  execution,  and  ten  per 
cent,  cost  and  damages. 

At  the  trial,  the  court  charged  the  jury,  that  the  sheriff 
was  bound  to  prove,  in  this  case,  that  the  plaintiff  had  given 
the  order  indicated  by  the  return.  Also  that  the  plaintiff 
was  not  bound  to  prove  any  fraudulent  intent  on  the  part  of 
the  sheriff  in  making  the  return.     The  defendant  asked  the 
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court  to  charge  the  jury,  that  the  return  must  be  taken  prima 
fade  as  true,  and  the  burthen  of  proving  its  falsity  devolved 
on  the  plaintiff.  Also  that  there  must  have  been  a  fraudu- 
lent intention  on  the  part  of  the  sheriff  in  making  the  return 
to  render  him  liable.  These  charges  were  refused,  and  the 
defendant  excepted,  as  wel^  to  the  charges  giveir  as  to  the 
refusal  to  charge  as  instructed. 

These  matters  are  now  assigned  as  error,  as  is  also  the 
judgment  against  the  defendants. 

Leslie,  for  the  plaintiff  in  error,  insisted—- 
•    1.  In  an  action  against  a  sheriff  for  a  false  return,  a  fraud- 
ulent intention  to  charge  the  party  must  be  shown.     [Suth- 
erland V.  Cunningham,  I  Stew.  438.] 

2.  A  return  by  the  sheriff  is  prima  facie  evidence  in  his 
favor.  [I  Greenl.  Ev.  46 ;  2  lb.  487,  <^  592 ;  Hart  well  v. 
Root,  19  Johns.  347;  Baylor  v.  Scott,  2  Por.  323.] 

3.  The  entry  does  not  charge  the  sureties  as  being  of  the 
sheriff  of  any  particular  county,  and  in  summary  proceedings 
every  fact  to  charge  the  parties  must  appear.  [Gary  v.  Frost, 
6  Ala.  Rep.  636.] 

Blount,  contra,  contended  the  decision  in  Sutherland  -v. 
Cunningharii,  .1  Stew.  438,  has  no  application  here,  as  the 
matter  returned  is  rather  an  excuse  for  making  a  statutory 
return,  than  a  return  itself.  Such  an  apology  is  no  evidence 
for  the  sheriff.  [Holderness  v.  Brassfield,  3  Litt.  271;  Bul- 
ler's  N.  P.  76;  Glissop  v.  Pole,  3  M.  &  S.  175;  Baylor  v. 
Scott,  2  Por.  3-15.]  .         •  ^ 

GOLDTHWAITE,  J.— 1.  The  return  to  the  execution 
for  which  the  defendants  are  sought  to  be  charged,  and 
■vVhich  the  verdict  has  ascertained  to  be  untrue  in  point  of 
fact,  is  not  of  that  technical  character  which  prim,a  fade 
imparts  verity.  It  is  rather  the  assertion  of  a  fact  in  discharge 
of  the  obligation  to  perform  the  mandate  of  the  writ.  In  this 
view,  the  decision  made  in  Sutherland  v.  Cunningham,  1 
Stew.  438,  has  no  application,  for  in  most  instances  of  such 
a  return,  the  creditor  has  no  means  in  liis  power  to  disprove 
the  fact  asserted,  and  if  it  is  to  be  taken  as  true  until  contrt- 
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verted,  he  would  be  entirely  remediless.  It  is  questionable 
whether  in  strict  law  such  an  indorsement  is  entitled  to  be 
considered  as  a  return,  as  it  is  said  to  be  a  sufficient  answer  to 
a  return  of  nullu  bona,  when  the  defendant  has  property, 
that  the  plaintiff  directed  a  delay^  [2  Greenl.  ,Ev.  §  593 ; 
McClure  v.  Colclough,  5  Ala.  Rep.  65 ;  Shannon  v.  Clark,  3 
Dana,  152.]  But  however  this  may  be,  we  consider  it  clear 
that  whenever  the  truth  of  such  a  return  as  this  is  contro- 
verted, it  rests  with  the  officer  to  sustain  it  by  proof.  This 
conclusion  shows  there  is  no  error  in  the  charges  given  by 
the  court,  or  in  its  refusal  to  give  those  requested. 

2.  The  other  point  assumed  does  not  seem  to  be  sustained 
by  the  record.  The  judgment  entry  recites  the  principal  de- 
fendant as  receiving  the  execution  as  sheriff  of  Monroe  coun- 
ty, and  it  would  be  a  most  forced  presumption  to  conclude 
that  those  named  as  his  sureties  were  so  in  any  other  capa- 
city tha.n  as  sheriff  of  that  particular  county.  No  other  de- 
fect in  the  judgment  is  called  to  our  notice,  nor  have  we  been 
able  to  perceive  any  which'^affects  the  result. 

Judgment  affirmed. 


HENDERSON  v.  BANK  AT  MONTGOMERY. 

1.  A  witness  who  swears  that  he  knowa  the  hand- writing  of  a  person,  ts  pri- 
ma fade  competent  to  testify  in  relation  to  it,  without  stating  the  source  of 
his  knowledge. 

2.  An  agent  of  the  bank  being  required  to  produce  a  sworn  copy  of  his  ap- 
pointment, if  of  record  on  the  books  of  the  bank,  does  so  by  annexing 

,  what  purports  to  be  a  copy  from  the  books,  and  swearing  to  it,  although 
he  does  not  expressly  state  that  he  coriipared  it  with  the  original. 

3.  When  a  levy  is  made  in  a  county  different  from  that  from  which  the  ex- 
ecution issued,  and  a  trial  of  the  right  of  property  is  demanded,  the  copy 

■'of  the  execution  returned  by  the  sheriff  to  the  county  of  the  trial,  has  the 
same  effect  as  if  it  was  an  original  execution,  without  any  certificate  that 
it  is  a  copy. 
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4.  The  clai^iant  is  estopped  by  his  bond,  from  denying  that  a  levy  waa 
made. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe. 

ITrial  of  the  right  of  propert;^.  The  bank  having  levied 
an  e^^ecution  on*  certain  slaves,  as  the  property  of  Charles  T. 
McCohico,  and  Julius  A.  Wood,  a  claim  was  interposed  to 
try  the  right,  and  bond'executed-  by  the  plaintiff  in  error. 

Upon  the  trial,,  as  appears  from  a  bill  of  exceptions,  the 
plaintiff  introduced  the  deposition  of  one  Wm.  A.  Campbell. 
The  plaintiff  objected  to  tha  fifth  interrogatory,  and  the  an- 
swer to  it. as  follows  : 

'  D6  you,  or  not,  know  the  said  Ji.  fa's  are  copied  ?  If  so, 
state  whbse»hand-writing.  Do  you  know  whether  Paul  Wil- 
liamson, whose  name  is  written  on  said  ji.  fa.,  is  living,  or 
dead  ?     If  so,  state  the  fact  as  it  may  be. 

Answer — I  do.  In  the  hand-writipg  of  Paul  Williamson. 
The  No.  12512.  The  body  of  the  ji.  fa.  12701,  I  am  not 
satisfied  is  in  the  hand- writing  of  Paul  Williamson. 

The  claimant  objected  to  this  interrogatory  and  the  answer, 
but  the  objection  was  overruled. 

The  plaintiff  also  examined  said  witness,  to  prove  wheth- 
er lie  was  agent  of  the  bank,  and  directed  him,  if  the  books 
oif  the  bank  contained  the  evidence  of  his  appointment,  to 
annex  to  his  deposition  a  sworn  copy.  The  witness  answer- 
ed, that  he  was  appointed  agent,  and  says,  see  exhibit  A, 
which  is  as  follows:  "Branch  Bank  at  Montgomery,  Ala. 
At  a  meeting  of  the  board  of  Directors,  this  day,  there  was 
present  the  President,  Messrs.  Baldwin,  Benson  and  Chis- 
holm.  The  board  proceeded  to  the  election  of.  an  agent, 
Messrs.  W.  Gunnison,  W.  A.  Campbell,  Sidney  Mayhurst, 
William  J.  Bibb,  James  M.  Newman,  an^  E.  C.  Sanders 
were  in  nomination.  After  several  unsuccessful  ballotings, 
Messrs.  Bibb  and  Saunders  were  withdrawn,  and  on  the 
fourth  ballot  the  vote  stood,  for  William  A.  Campbell,  three; 
James  M.  Newman,  one;  whereupon  William  A.  Campbell 
was  declared  duly  elected.     This  paper  was  signed  by  Camp- 
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belly  and  sworn  to  before  the  commissioner  by  him.     To  the 
reading  of  this  exhibit  the  claimant  objected,  [but  his  Dbjec:- 

tion  was  overruled. 

The  plaintiff  also  offered  in  evidence,  a  paper  purporting 
to  be  a  copy  of  the  execution  in  favor  of  the  bank,  which  is 
the  one  previously  referred  tQ  as  No.  12512,  beca,use.tiiere  ia 
no  evidence  showing  it  to  be  a  copy,  and  no  certificate  thefe-* 
on  of  its  being  a  copy.  .        ,'  .  ' 

The  proof  was,  the  plaintiff  required  Campbell  to  look  up- 
on two  copies  of  ^. /a'5,  which  are  particularly  described, 
and  are  those  numbered  12512  and  12707,  "and  state,  wheth- 
er the  originals  of  said  Ji.fa^s  ever  came  to  your  hands,  from 
whom,  and  when  did  you  receive  them,  and  what  action  you 
took  on  themv  If  you  did  not  act  on  them  yourself,  tQ  whom 
di^  you  deliver  them,  State  to  whom  and  for  what  purpose. 
Answer — Tbe  originals  ofNos..  12512  and  12707,  were  plac- 
ed in  my  hands  as  said  agent,  on  the  30th  May,  1843,  by 
the  bank.  I  delivered  them  to  Paul  Williamson,  my  depu- 
ty, to  make  tbe  money  on  the  same.  And  it  also  appearing 
from  the  testimony  of.  Campbell,  that  Williamson  was  hi$ 
duly  appointed  deputy,  and  had  given  bond  as  such,  but  had 
never  been  sworn  a  deputy,  thereupon  the  defendant  object- 
ed to  the  reading  of  the  copy  of  the  execution,  and  the  returii 
thereon,  there  being  no  other  evidence  of  a  levy,  but  the 
court  overruled  the  objection.  And  also,  moved  the  court  to 
charge,  that  the  return  of  Williamson  was  -no  evidence  of  a 
levy,  which,  the  court  refused.  To  all  these  matters  the 
claimant  excepted,  and  now  assigns  as  error. 

Leslie,  for  plaintiff  in  error.  ■  •' ,    .  .- 

Blount,  contra.  »      _..      .,,--,    • 

ORMOND,  J.— When  th6  witness,  Campbell,,  answered, 
that  he  knew  the  writing  shown  to  him  to  be  the  hand- 
writing o-f  Paul  Williamson,  the  answer  included  within  it 
an  affirmation,  that  he  knew  the  hand-writing,  of  William- 
son. If  it  was  thought  proper  by  the.  adverse  party,  he 
should  have  inquired  into  the  source  of  his  knowledge.  It 
is  not  necessary  to  qualify  one  to  swear  that  a  paper  is  in 
.108 
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the  hand-writing  of  a  particular  person,  that  he  should  state 
how  he  obtained  a  knowledge  of  the  character  of  his  hand- 
writing. 

The  objection  to  the  reading  of  the  exhibit  to  the  deposir 
Mon  of  CampbeP,  was  not  tenable.  A  sworn  copy  from  the 
books  of  the  bank,  it  is  admitted  was  sufficient,  as  it  clearly 
Was,  the  books  themselves  not  being  subject  to  be  produced 
by  a  subpoena  duce^  tecum.  The  witness  under  the  inter- 
rogatory produces  this  transcript  front  the  books,  and  swears 
to  it  This  establishes  it  as  a  sworn  copy.  He  does  riot,  it 
is  trtje,  say  he  compared  it  with  the  original,  but  he  was  re- 
quired by  the  interrogatory,  if  the  books  of  the  bank  con- 
tained a  record  of  his  appointment,  to  annex  to  his  deposi- 
tion a  sworn  copy.  This  he  does  in  oliedience  thereto,  and 
in- the  language  of  the  commissioner,  deposes  toil;  which, 
though  not  very  formal,  can  admit  of  no  other  construction, 
than  that  it  is  a  true  copy  of  what  it  purports  to  be. 

The  execution  issued  from  the  circuit  court  of  Montgome- 
ry, and  was  levied  on  property  in  the  county  of  Monroe, 
w^here  the  claim  was  interposed.  The  act  of  1828,  (Clay's 
Dig.  213,  <§>  63,)  requires  the  sheriff  in  such  a  case,  to  return 
the  original  execution  to  the  county  whence  it  came,  and 
make  out  a  copy  of  the  execution  and  return  thereon,  and 
if^turn  it  to  the  county  in  which  the  levy  was  made,  "  and 
tbe  copy  of  such  execution  shall  be  sufficient  for  the  court  to 
proceed  on,  and  try  the  right  of  the  property  levied  on,"  The 
execution  found  in  the  record,  contains  an  indorsement,  of 
the  levy,  and  the  return  of  the  officer,  but  is  not  certified  as 
a  copy,  though  from  the  evidence  in  the  cause,  it  appears  to 
have  been  a  copy,  and  not  the  original. 

In  Garrett  V.  Rhea,  9  Ala.  136,  we  held  as  to  a  certificate  of 
a  sheriff,  in  such  a  case  as  the  present,  that  the  copy  so  trans- 
mitted was  a  correct  copy  of  the  original,  and  the  return 
thereon  was  su^cient.  It  was  not  necessary  then-  to  con- 
sider whether  any  such  certificate  was  necessary.  We  are 
of  the  opinion  that  it  is  not.  The  statute  does  not  require 
if,  nor  from  the  nature  of  the  case  could  one  be  necessary. 
The  paper  shows  upon  its  face,  fhat  it  is  not  an  original  ex- 
ecution, and  being  returned  with  the  bond,  and.  affidavit  of 
the  clsimant,  by  the  sherifi"  making  the  levy,  to  the  court  of 
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the  county  in  which  the- trial  is  to  be  had,  is  entitled  to  the 
same  consideration  .there,  that  it  would  have  if  the  execution 
had  issued  from  the  same  court. 

The  officer  who  made  th«  levy  being  dead,  the  plaintiff 
has  taken  the  deposition  of  a  witness  to  prove  that  his  sig- 
nature to  the  return  is  in  his  hand- writing.  But  this-  wks 
wholly  unnecessary,  the  claimant  is  estopped  by  his  own 
deed  from  denying  the  levy,  and  in  addition,  it  has  been  re- 
peatedly held,  that  a  claimant  of  property  cannot  object  tp 
any  irregularity  in  the  judgment,  or  execution.  [See  Fryer 
V.  Dennis,  2  Ala.  144,  and  previous  and  subsequent  cases.] 
This  last  remark  applies  with  full  force  to  the  objection,  that 
the  deputy  had  never  been  sworn  in  as  such.  -    ' ,   -    .y 

Let  the  judgment  be  affirmed.       .  ^  .  .  r';'>'t 

■  ■  ■  ■:■  ^.  ■      .'   .  ■•'.  -■■    '    .     '■■  •»   •"      .  ■^■'■f-'ij 

-    ^     •        ■  ■■       -  ■  :.••■'■■  r   '         :■.:.       .>  ■•■:i- 

'■                                       ''••.■;■■'.•"•.         ■   ^ 
,  •    ,  '  ■  * ^        '    ,»„  ,1      -.-,', 

■.  '•.■■■  ■  •■  .*.":■■  .      _  -^        .-  ; 

■  V  ;•■  .r   .»»>• 
-      NATIONS  V.  HAWKINS'  ADM'RS.  -  > 

1.  The  statute  which  declares  that  the  action  of  trover  shall  survit'e  for  and 
against  an  executor  or  administrator,  was  intended  to  subject  them  to  that 
form  of  action  in  their  representative  capacity,  where  a  converspn  had  ta- 

,  ken  place  in  the  lifetime  of  the  testator  or  intestate.. 

2.  To  support  the  action  of  trover,  the  plainftfTmust  at  the  time,  of  the  cpn- 
version  have  had  a.  property  m  the  chattel,  e\\h.bx  general  or  specioZ,  and  the' 
adual  possession  or  the  right  to  the  immediate  possession ;  consequently^  if 
one  who  Has  a  life  estate  in  a  personal  chattel  exchanges  it  with  a  third 
person  as  his  absolute  property,  he  who  has  the  interest  in  remainder  can- 
not maintain  trover  for  the  conversion;  but  a  court  of  eqtiity  tnay  perhaps 
protect  his  right  to  the  future  enjoyment  of  the  tiling. 

3.  Where  a  declaration  contained  two  counts  ija  trover,  to  which  a  third  was 
added  alledging  a  conversion  of  the  chattel  by  selling  or  otherwise  dispos- 
ing of  it,  whereby  the  plaintiff  is  greatly  aggrieved,  injured  and  preju- 
dfced  in  his  reversionary  estate  and  interest,  to  wit,  to  his  damage,  fifteen 
hundred  dollars ;  and  concludes  that  the  defendants,  though  often  re- 
quested, have  hitherto  failed,  neglected  and  refused,  and  doth  still  fail, 
neglect  and  refuse  to.  pay  the  said  sum  of  money,  or  any  part  thereof,  to 
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the  plaintiffs  daqucge,  &c  r  Held,  that  the  plaintiff  could  not  recover  on 
this  count,  as  netting  forth  a  caus^  of  action  ex  contrndu ;  but  like  jiiose 
which  preceded  it,  it  must  be  considered  as  in  form  ex  delicto. 


Writ  of  Error  to  the  Circuit  XI?ourt  of  Marion. 


-A/. 


*^^Thi8  was  an  action  of  ^ov^r  at  the  suit  of  the  plaintiff  in 
€ttot.  The  declaration  contains  several  counts.  The  first 
alledges  the  finding  and  conversion  by  the  intestate  of  two 
slaves,  the  property  of  the  plaintiff;  the  second  all6dges  that 
the  plaintiff  hired  to  the  intestate  for  the  terra  of  his  life  two 
slaves,  which  the  latter  sold  absolutely  out  of  his  possession, 
thus  converting  them  to  his  own  use  ;  the  third  alledges  that 
the  plaintiff  was  the  proprietor  of  two  slaves,  which  the  in- 
testate obtained  possession  of,  -under  a  contract  in  writing 
with  the  plaintiff,  to  hold  them  during  his  intestate's  life ; 
but  intending  to  injure  the  plaintiff,  he  sold  them  absolutely 
out  of  his  possession,  thus  converting  them  to  his  own  use, 
so  that  plaintiff's  reversionary  interest  has  been  prejudiced, 
4^5.  To  this  declaration  the  defendants  pleaded — 1.  Not 
guilty ;  2.  The  statute  of  limitations ;  and  3.  No  assets ; 
•and  issues  were  joined  upon  all  these  pleas.  On  the  trial, 
th€  plaintiff  excepted  to  the  ruling  of  the  court.  To  support 
bis  declEiratiop,  the  plaintiff  read  to  the  jury  a  deed,  dated  the 
13th  February,  1837,  which  affirnied  that  the  intestate,  in 
eonsideration  of  the  natural  love  and  affection  which  h6  had 
for  the  plaintiff  and  Richard  Nations,  and  the  further  consid- 
eration of  five  dollars  to  him  in  hand  paid,-  thereby  gave, 
granted,  bargained  and  sold  to  them  "jointly,  vesting  equal 
fights  in  both,  and  to  their  heirs  forever,  fgur  negro  slaves, 
to  wit,  Viny,  a  female  sla,ve,  about  the  age  of  eighteen  ;  Tho- 
mas, a  male  slave  about  the  same  age ;  Ned,  a  male  slave 
about  the  age  of  eight  yeara;  apd  Esquire,  a  male  slave 
about  the  age  of  six  years ;  reserving  the  right  of  the  use  of 
the^e  slaves  unto  the  said  David  Hawkins  during  hiiS  natural 
life,"  ^c.  This  deed  was  acknowledged  by  the  grantor  on 
the  day  of  its  date,  and  deposited  with  the  clerk  of  the  coun- 
ty court  of  Blount,  the  county  in  which  all  the  parties  then 
resided,  and  on  the  next  day  was  recorded. 
<w  Jn  December,  1840,  the  grantor  having  previously  removed 
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to  Marion  county,  exchanged  the  slave  Thomas,  for  another, 
and  the  slave  received  by  him  in  'exchange  passed  into  the 
hands  of  the  defendants  as  a  part  of  their  intestate's  estate. 
After  the  intestate's  removal  to  Marion  in  the  fall  of  1S39, 
he  exchanged  the  woman  Viny  for  another  slave,  who  after 
his  death  passed  into  the  defendant's  hands  as-  a  part  of  bis 
estate.     The  intestate  died  in  the  fall  of- 1844. 

Plaintiff  also  adduced  a  deed  from  Richard  Nations.to 
hiraselfj  by  which,  for  a  valuable  consideration,  he  ac- 
quired all-  ihe  right  and  title  of  Natrons  to.  the  slaves  de- 
scribed in  the  deed  executed  by  the  intestate  in  1837-'— 
proved  its  execution,  and  then  read  the  same  to  the  jury. 
The  value  of  the  slaves  was  also  proved. 

The  tjourt  was  of  opinion  that  the  plaintiff  coXild  not  re- 
cover in  trover  upon  either  count  of  the  declaration  ;  •  that  as 
the  exchange  of  the  slaves  by  the  intestate  was  not  such  a 
conversion  as  subjected  him  to  an  action  at  the  plaintiff's  suit, 
the  defendants,  as  his  personal  representatives,  were  not  lia- 
ble upon  that  ground.  A  verdicj;  was  returned  for  th'e' de- 
fendants, find  judgment  was  thereupon  retidered. 

W.  R.  Smith,  for  the  plaintjflF  in  error.  Trover-survives 
against  executors  and  administrators,  [Olay's  Dig.  313;  3 
Stew.  Rep.  172  ;  8  Por.  Rep.  183  ;J  and  where  the  deceased 
converted  a  chattel  in  his  lifetime,  his  personal  representa- 
tives are  suable.  The  exchange  by  the  intestate  of  the  slaves 
as  his  absolute  property  was  a  conversion.  [4  T.  Rep.  260.] 
It  was  a  breach  of  trust,  and  as  such  amounts  to  a  conver- 
sion. [10  Johns.  Rep.  175;  1  Cow.  R«p.  334;  7  Por.  Rep. 
480.]  If  the  right  of  action  was  not  complete  in  the  intes- 
tate's lifetime,  because  the  plaintiff  had  not  a  right  of  pos- 
session^ upon  his  death  this  right  attached. 

If  the  testimony  discloses  a  cause  of  action  which  di^d 
with  the  person,  the  first  two  counts  may  be  abandoned,  and 
the  third  count,  though  beginning  in  case,  may  be  considered 
a  count  upon  an  implied  contract,  as  it  assigns  a  breach 
against  the  defendants  for  failing,  neglecting  and  refusing  to 
pay  a  sum  of  money.  It  would  have  been  good  on  demurrer 
as  a  count  for  money  had  and  received.  No  objection  was 
taken  upon  the  ground  of  a  misjoinder  or  other  irregnlari- 
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ties, 'and  these  were  all  cared  by  the  pleading.     [See  8  Por. 
Rep.  181.] 

CoGGiN,  for  the  defendants,  insisted  that  an  action  of  trover 
cannot  be  maintained  against  an  administrator  unless  his  in- 
testate had  been  guilty  of  a'  conversion.  To  maintain  this 
action,  the  plaintitf  must  at  the  time  of  the  conversion  have 
had  the  actual  possession,  or  the  right  to  the  immediate  pos- 
session. [Chitty's  Plead.  170,]  In  this  case,  the  exchange 
of  slaves  before  the  intestate's  death  and  during  the  continu- 
ance of  his  life,  was  not  as  it  respects  the  plaintiff,  a  conver- 
sion. The  defendants  never  had  possession  of  the  slaves, 
and  consequently  could  not  have  converted  them  ;  there  is 
therefore  no  gr6und  upon  which  they  could  be  charged, 
[Chitty's  Plead.  176. J  An  action  on  the  case  would  not  lie 
upon  the  facts ;  but  if  they  are  chargeable  in  any  form  of 
proceeding,  it  is  case.  - 

COLLIER,  C.  J. — The  deed  of  the  intestate  wnder  which 
the  plaintiff  claims,  reserves  to  the  former  during  his  life,  the 
use  of  the  slaves  described  therein.  This  reservation  of 
(jourse  entitled  the  intestate  to  the  possession,  and  continued 
in  him  such  a  right  of  property  as  was  necessary  for  the  pro^ 
tection  of  the  usufruct.  This  being  the  case,  it  is  clear,  that 
although  a  court  of  equity  would  in  a  proper  case  have  so  ex- 
ercised its  powers  as  to  secure  to  the  donees  under  the  deed^ 
the  enjoyment  of  their  remainder,  yet  they  could  not  during 
the  donor's  life  have  maintained  an'  action  which  requires 
that  the  plaintiff  should  have  not  only  a  right  of  property, 
but  a  present  rigl>t  to  the  possession.  .  '<  ■ 

It  is  laid  down  in  all  the  elementary  works  upon  pleadings 
and  actions,  that'  trover  would  not  lie  at  the  common  law 
against* a«  executor  or  administrator  upon. the  conversion  of 
his  testator  or  intestate  ;  and  our  statute  merely  declares  that 
it  shall  survive  for  and  against  them.  [Clay's  Dig.  313,  <^ 
2.]  This  enactment  obviously  presupposes  that  to  subject 
a  personal  representative  to  the  action  of  trover,  his  testator 
or  intestate  must  have  been  thus  suable.  This  is  indicated 
by  the  employment  of  the  word  "survive,"  which  in  the 
connection  it  is  found,  means  to  outlive  the  decedent,  or  in 
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oth-9r  words,  that  the  action  shall  not  as  at  common  law  die 
with  the  person ;  but  as  a  remedy,  shall  retain  its  vitality 
either  for  or  against  the  representatives  of  his  estate,  accord- 
ing as  the  right  may  be. 

In  order  to  support  the  action  of  trover,  it  is  said  the  plain" 
tiff  must  at  the  time  of  the  conversion  have  had  di.  property 
in  the  chattel,  either  general  or  special;  he  must  also  have 
had  the  actual  possession,  or  the  right  to  the  immediate  pos- 
session. [1  Chit.  Plead.  150,  and  cases  there  cited.]  It  has 
therefore  been  held  that  where  the  furniture  leased  with  a 
house  was  wrongfully  taken .  in  execution  by  a  sheriff,  the 
landlord  could  not  niaintain  trover  against  the  sheriff  pend- 
ing the  lease,  but  should  have  declared  specially  in  an  action 
on  the  case.  [7  T.  Rep.  9 ;  Willes'  Rep..  56.]  And  as  tro- 
ver is  founded  on  the  right  of  property,  either  general  or  spe- 
cial, it  is  allowable  for  the  defendant  to  show  a  right  of  pro- 
perty in  a  third  .person  when  the  conversion  took  place.  [2 
Hayw.  Rep.  139,  179  ;  Taylor's  Rep.  (N.  C.)  152.]  In  An- 
drews v.  Shaw,  4  Dev.  Rep.  70,  it  was  decided  that  the 
plaintiff  in  trover  must  have  both  the  right  of  property  and 

'of  present  possession,  and  when  a  person  who  had  hired  a 
slave  for  a  year  sold  him,  it  was  held  the  owner  could  not 
maintain  trover  during  the  term,  although  the  defendant 
claimed  the  absolute  title  to  the  slave.  [See  also  2  Murp.  R. 
240,  302 ;  No.  Ca.  T.  R.  187.] 

I  Starkie,  in  his  treatise  on  Evidence,  (3  vol.  p.  1483,)  says 
in  general,  possession  of  a  chattel  is  prima  fade  evidence  of 
property  in  the  possessor ;  but  if  the  plaintiff  has  never  had 
possession  of  the  chattel,  or  if  the  contest  be  not  with  a  mere 
stranger,  bufwith  one  who  will  succeed  in  his  proof  of  title, 
unless  the  plaintiff  can  prove  a  better,  it  is  necessary  for  the 
latter  to  resort  to  strict  evidence  of  title.  ^Bui  the  right  of 
possession  must  exist  at  the  time  of  the  conversion,^  [Ibid, 
1491;  2  Saund.  on  Plead,  and  Ev.  873;  2  Esp.  Rep.  465; 
3  Camp.  Rep.  417;  4  B.  &  C,  Rep.  941;  7  D.  &  R.  Rep. 
896;  R,  &  M.  Rep.  99;  5  B.  &  A.  Rep.  826;  1  Burr.  Rep. 
31;  1  Bla.  R.  67;  1  M.  &  P.  R.  556.] 

It  is  clear,  from  what  has  been  said,  the  plaintiff  was  not 
entitled  to  the  possession  of  the  slaves  in  question  until  after 
the  death  of  the  mtestate  ;  consequently,   the  latter  wjts  not 
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suable  in  arj  action  of  trover,  and  his  administrators  we  have 
seen  are  not  answerable  to  the  plaintiff  in  that  form  of  action* 

The  third  count  in  the  declaration,  after  alledging  a  con- 
version of  the  slaves  by  selling  or  otherwise  disposing  of 
them  to  the  intestate's  use,  avers  that  the  plaintiff  is  thereby 
greatly  aggrieved,  injured  and  prejudiced  in  his  reversionary 
estate  and  interest,  to  wit,  to  his  damage  fifteen  hundred  dol- 
lars^ and  concludes  thus:  "the  said  defendants,  administra- 
tor, &'C.  as  aforesaid,  though  often  requested,  have  hitherto 
wholly  foiled,  neglected  and  refused,  and  doth  still  fail,  ne- 
glect and  refuse  to  pay  the  said  sum  of  m6ney,  or  any  part 
thereof,  to  the  said  plaintiff,  to  his  damage,"  .6cc.  The  con- 
clusion, of  this  count  cannot  e^ert  such  an  infl,uence  upon  the 
supposed  cause  of  action  disclosed  in  it,  and  the  manner  in 
which  it  is  stated,  as  wholly  to  change  its  character  from  ex 
delicto  to  ex  contractu.  Each  count  jndica.tes  by  its  frame 
that  it  belongs  to  the  former  category.  It  can  hardly  be  pos- 
sible that  the  plaintiff  is  remediless,  yet  we  have  sufficiently 
performed  our  duty  by  considering  the  points  presented  for 
our  decision,  and  have  only  to  add,  that  the  judgment  of  the 
circuit  cbUrt  is  aflfirmed. 

.  .  ^  _       .  ■■'^     ■  ■  "' 

.....    ii*.--.  - 


HEIRS  OF  MpVOY  v.  HALLETT  AND  WALKER. 

1.  Undetthe  Spanish  law  in  force  m  a  portion  of  this  State  previous  to  its 
acquislioh  from  France,  the  husband  could  make  a  valid  sale  of  the  para- 
J)hemal  estate  of  the  wife  with  her  consent,  and  her  joining  in  the  deed  is 
Evidence  of  such  consent,  although  that  is  not  executed  with  the  formali- 
ties required  to  a. public  act  The  deed  is  binding  on  the  parties  and  their 
heirs  as  a  private  act.  ,• 

2.  One  effect  of  extending  the  laws  of  the  Mississippi  territory  over  the 
country  so  acquired  was,  tp  introduce  the  common  law  mode  of  proving 
deeds,  by  proving  the  signatures  of  subscribing  witnesses  where  the  gran- 
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•tor  is  dead — as  well  as  allow  the;probate  and  registratloa  of  deeds  pwsvi- 
■ously  execute^  under  the  statute  laws  then  in  force. 

Writ  of  Error  to  the  Court  of  Chancery  for  the  first  district. 

This  bill  was  ^led  by  Mrs.  McVoy,  in  March,  1843,  and 
after  her  death  was  revived  by  her  heirs,  against  the  execu- 
tors and  devisees  of  Joshua.  Kennedy.  The  cose  made  by 
the  bill  is  this,  to  wit : 

At  the  the  time  of  her  intermarriage  with  D.  McVoy,  in 
the  year  1807,  Mrs.  McVoy  was  the  widow  of  one  McCarton, 
who  in  his  lifetime-  was  seized  in  fee  of  the  lands  in  contro- 
versy, these  having  been  conceded  t6  him  by  the  Governor 
and  Intendant  of  Louisiana,  in  August,  1787,  and  afterwards 
confirmed,  in  1810,  to  Mrs.  McVoy  as  his  devisee,  under  hiis 
last  will,  in  due  form  of  law.  In  June,  1810,  McVoy  con- 
veyed the  lands  to  Kennedy  by  deed,  which  also  purports  to 
be  signed  by  Mrs.  McVoy,  as  a  marks  woman,  but  which  she 
insists  was  never  signed  by  her,  nor  did  she  ever  execute  any 
deed  in  legal  form,  and  binding  on  her  according  to  the  laws 
in  force.  This  deed,  which  is  exhibited,  is  in  the  usual  form 
of  a  conveyance,  but  contains  this  stipulation,  to  wit;  "Aad 
w'e  further  agree,  -that  this  deed  not  being  signed  and  execut-r 
ed  before  the  commandant  of  Mobile,  according  to  the  laws 
<3f  Spain,  shall  not  invalidate  the  same,  and  that  it  shall  be 
good  and  valid  in  law.  *  -    , 

Under  color  of  this  conveyance,  Kennedy,  soon  after  its 
execution,  took  possession  of  the  lands,  and  held  them  un- 
til his  death,  which  occurred  in  December,  1838,  and  his  ex- 
ecutors have  had  possession  since  that  time  to  the  filing  of 
the  bill.  ^ 

Kennedy,  in  his  lifetime  obtained  a  patent  for  the  lands 
from  the  United  States,  as  the  assignee  of  Mrs.  McVoy. 

The  prayer  of  the  bill  is,  that  the  diefendants  may  be  de- 
creed to  convey  to  the  complainant  such  parts  of  the  lands 
as  remain  unsold  by  Kennedy,  for  an  account  of  such>as  have 
been  sold,  as  well  as  the  profits,  &c. 
1Q9 
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The  answer  of  the  defendat)ts  admits  the  seisin  of  McOar- 
tori — his  marriage  with  the  complainant — his  devise  to  her 
of  the  lands  in  controversy — his  death,  and  her  subsequent 
intermarriage  with  McVoy. 

They  insist,  that  in  June,  1810,  Kennedy  received  two 
co"nveyances  from  McVoy,  and  the  compleinant,  his  wife, 
both  executed  by  them,  and  duly  delivered  to  Kennedy,  by 
which  all  their  right  to  the  lands  was  transferred  to  him. 
They  also  insist,  that  Kennedy,  under  the  act  of  1812-,  pre- 
sented his  claim  to  the  cemmissioners  of  the  United  States, 
{M-oduced  his  title  papers  and  made  his  proofs.  And  the  U- 
nited  States,  by  act  of  May  8th,  1822,  confirmed  his  claim 
to  him  personally,  and  not  in  trust  for  the  complainant  or 
any  other  person.  Neither  the  said  complainant  nor  McVoy, 
her  husband,  making  any  claim  to  the  said  lands  before  the 
commissioners,  ^nd  the  said  Kennedy  having  remained  more 
than  thirty  years  in  possession  of  the  lands. 

They  also  plead  the  general  statute  of  limitations,  and  the 
special  act  of  13th  December,  1816,  in  bar  of  the  complain- 
ant's claim. 

The  proof  shows,  that  both  the  subscribing  witnesses,  as 
the  grantors  in  the  deed  are  dead,  and  the  hand-writing  of 
Mrs.  McVoy,  who  executed  it  by  a  mark.  In  addition  to 
this,  there  is  the  probate  of  the  deed,  by  one  of  the  subscrib- 
ing witnesses,  made  on  the  first  September,  1814,  before  one 
of  the  justices  of  the  quorum  of  Mobile  county.  The  proof 
is  also  full  as  to  the  possession  of  Kennedy,  under  the  deed, 
since  1810,  as  well  of  his  exhibition  of  his-claim  for  the  lands, 
to  the  commissioners,  under  the  act  of  Congress  of  1812, 
confirmation  of  this  claim,  as  derived  through  a  permission 
of  the  Spanish  authorities  for  McCarton  to  settle  the  lands, 
and  a  quit  claim  patent  from  the  United  States,  in  pursuance 
of  .this  confirm,ation. 

The  chancellor  considering  the  case  as  clear  for  the  defend- 
ants oa  every  point  raised  by  their  answer,  dismissed  the 
bill. 

This  decree  is  now  assigned  as  error.  "! 

A.  F.  Hopkins,  and  J.  F.  Adams,  for  the  plaintiffs  in  error, 
contended — 
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1.  That  the  land  belonging  to  the  wife,  jMcVoy,  Ihe  hus- 
band, had  no  aiUhority.  by  sale  to  divest  her  title,  and  she 
was  incapable  of' conveying  it  in  any  other  mode  than  pre- 
scribed by  58  Law  Partidas,  3  Tit.  18 ;  1  Vol.  Part..  ^18;^ 
11  Teatis  de  la  Legislation,  &q.  275.  .  ,,    .,;,^ 

2.  But  the  deed  is  not  even  valid  as  toMcVoy,  as  the  salq 
was  not  executed  by  a  notary,  ^nd  signed  by  two  other  no- 
taries,^ or,  three  fespectable  persons  as  witnesses.  [1  Partidas, 
225,  233  to  235.J  The  validity  of  a  deed  executed  before 
witnesses,  endures,  even  if  va^id,  only  during  the  lifetime  ojf 
the  witnesses.     [1  Partidas,  232.]        »   •.         ..        '     \ 

3.  But  according  to  the  regulations  of  the  colony  of  Lbu- 
siana,  no  sale  was  valid  without  the  written  ConsenV  of  the 
commandant,  [1  White  New  Rec.  719,  720.;.  2.  lb.'  236^.  2 
White  Comp.  695  j  1  lb.  719,]  and  it  cannot  be  disputed  that 
the  lex  fori  is  to  govern.  [Town?  v.  Bardwell,  1  S.  &,  P. 
36  ;  Crawford  v.  Childers,  1  Ala.,  R.  483  ;  Brown  v.  Brown, 
5  lb.  508 ;  Goodman  v.  Hunks,  8  Porter,  84 ;  Dpyl^  v.  Bo- 
ter,  7  Ala.  Rep.  246.] 

3.  It  has  been  held,  that  the  statute  prohibiting  sui^s  ,a- 
gainst  administrators  for  six  months  after  the  grant  of  admin- 
istration suspends  for  that  time  the  statute  of  limitations. 
[Hutchinsonv.  Tolls,  2  Por.  44;  Houpt  v.  Shields,  3  lb.  248.] 
In  like  manner  the  change  of  doininion  over  Mobile,  and  the 
surrender  of  the  country  subsequent  to  the  commencement 
of  the  prescription  suspends  it  as  to  a  feme  covert  against 
whom  the  statute  of  limitations  of  the  new  sovereignty  did 
notjrun.     [Sledge  v.  Clppton,  6  Ala.  Rep.  589 ;  5  lb.  660.] 

4.  It  is  the  equitable  title  of  Mrs.  McVoy  derived  from 
McCarton,  which  Kennedy  procured  to  be  confirmed,  and 
therefore  the  confirmation  inures  to  her,  the  more  especially 
as  she  was  under  disability  when  the  title  was  confirmed. 
[Kennedy  v,  Kennedy,  2  Ala.  Rep.  571 ;  Mason  v.  Watts,  6 
Cranch,  .148 ;  Bodley  y.  Taylor,  5  lb.  191 ;  Robinson  v. 
Campbell,  8  Wheat.  212.J 

G.  N.  Stewart,  and  J.  A.  Campbell,  for  the  defendants  in 
error,  argued — 

1.  From  the  case  made  by  the  bill,  it  appears  the  cora^ 


ALABAMA. 


Heirs  of  McVoy  v.  Hallett  &  Walker. 


plainants  have  a  legal  title,  and  there  is  no  impediment  to  a 
recovery  at  law.     The  bill  therefore  has  no  equity. 

2.  The  land  in  controversy  was  paraphernal  estate  of  Mrs. 
McVoy,  and  by  the  civil  law  in  force  at  Mobile,  when  the 
sale  was  made,  it  was  competent  for  the  husband  and  wife 
to  convey  it.  [4  Martin,  N.  S.  404 ;  8  lb.  288 ;  Hawes  v. 
Bryan,  10  Louis,  136;  Fowler  v.  Boyd,  12,  lb.  70.]  There 
is  a  distinction  between  dotal  and  paraphernal  estates. — 
[Louis'  Code,  art.  2314,  2316 ;  6  Martin,  14.]  The  husband 
and  wife  may  alienate  the  one,  but  perhaps  cannot  disturb 
the  other.  [8  Touilliere,  tit.  8,  §  3,  51,  52,  53,  60, 103, 164, 
165,166,171,179.]  /-.^^ 

3.  There  is  no  specific  allegation  of  coverture  in  the  bill, 
and  ho  avoidance  of  the  statute  of  limitations  by  any  state- 
ment to  bring  the  complainant  within  the  exceptions  of  the 
statute.  Supposing,  however,  that  the  fact  of  an  existing  co- 
verture, from  1810  to  1841,  can  be  collected  from  the  bill, 
still  there  is  no  proof  that  such  was  the  case,  and  such  proof 
is  essential.  [Maury  v.  Mason,  8  Porter,  211-15;  Dig.  327, 
^83;  328,  §87.] 

4.  But  under  the  Spanish  law,  prescription  was  against  a 
married  woman,  during  her  coverture,  in  cases  like  this. — 
[2  Louis.  360.] 

5.  The  claim  of  Mrs.  McVoy,  was  never  presented  for 
confirmation,  and  is  barred  by  the  provisions  of  the  act  of 
Congress  of  1812.'  [See  1  Land  Laws,  606,  <§>  4 ;  Strother  v. 
LucEus,  12  Peters,  410.]  ^ 

6.  This  suit  is  also  barred  by  our  statute  of  1816,  (Dig. 
328,  §  87,)  as  the  claim  of  Mrs.  McYoy  was  never  presented 
to  the  United  States  commissioners,  as  required  to  be  done 
by  that  act.  .    .  •    •  •      . 

Hopkins,  iiji  reply  argued —  / 

1.  That  the  complainant  alledges  in  her  bill  the  facts 
which  show  her  to  be  within  the  exceptions  of  the  statute, 
and  therefore  it  was  necessary  for  the  defendants  to  deny 
these  in  their  answer.  [Story's  Eq.  PI.  «§.  680 ;  3  M.  &  0. 
476;  Mitford,289,  241,  298;  6  Vesey,  594;  11  Pick.  331:] 
Every  plea  is  understood  to  admit,}  for  the  purpose-  of  trying 


^JANUARY  TfeRM,  1847.^ 869 

Heirs  ofMcVoy  v.  Hallett  &  Walker. 

th©  validity  of  the  plea,  all  the  facts  of  the  bill,  which  are  not 
traversed.     [Mitford,  242  ;  Cooper,  231 ;  3  Atk.  241.] 

2.  Proscription,  or  the  statute  of  limitations,  is  governed 
by  the  lexjori,  and  if  personal  property  is  moved  from  one 
forum  where  the  statute  had  comibenced  to  run  into  another^ 
where  there  was  no  statute,  er  one  different,  the  parties 
would  be  controlled  by  the  law  of  the  place  where  the  suit 
was  instituted ;  it  follows  therefore,  that  when  Mobile  pass- 
ed to  the  dominion  of  the  United  States,  the  land  ceased  to 
be  governed  by  the  proscription  laws  of  Spain  or  France, 
and  was  controlled  by  the  local, law — no  title  by  prescription 
having  been  acquired  by  the  foreign  law.  [7  Martin,  N.  S. 
108.]  ■       '  ■  -» 

GOLDTHWAITE,  J— 1.  The  conclusion  to  which  th6 
court  has  arrived  in  this  cause,  will  render  it  unirhportant  t6 
consider  any  but  one  of  the  positions  assumed  by  the  com- 
plainants.    We  think  the  deed  executed  by  Mrs.  McVoy,  in 
1810,  is  sufficierit  to  transfer  her  estate  in  the  land  to  Kenne- 
dy.    It  is  conceded  by  the  counsel  on  each  side,  that  this  was 
paraphernal  property,  as  distinguished  from  dotal.     It  is 
said  by  Domat,  that  property  is  paraphernal  which  the  wife 
gives  not  to  the  dotal  estate — whether  she  expresses  what 
she  reserves,  or  specifies  that  to  which  she"  directs  this  title 
to  be  given.     All  that  remains  is  paraphernal.     [Domat  des 
dots  Tit.  9,  §  4.]     And  it  is  the  same  when  there  is  no  con- 
stitution of  any  dower  estate.     [Hannie  v.  Browdorr,  6  Mar- 
tin, 14.]     It  is  also  said  by  Domat,-  that  the  difference  be- 
tween dotal  and  paraphernal  estates  consists  in  this — that 
whilst  the  revenues  of  that  which  is  dotal  go  to  the  husband, 
those  of  the  paraphernal  remain  with  the  wife,  and  she  can 
dispose  of  them  as  well  as  of  the  principal  estate  itself,  with- 
out authority  from  her  husband.     This  we  apprehend,  con- 
tinued to  be  the  law  of  Louisiana  until  changed  by  the  adop- 
tion of  their  civil  code,  which  it  seems  prohibits  an  alienation 
by  the  wife  of  her  paraphernal  estate,  without  the  husband's 
consent.     [12  Martin,  242.]     We  need  not  however  advert 
to  this  matter,  as  here  the  consent  of  the  husband  is  certainly 
•  given — if  the  deed  is  to  be  considered 'as  the  act  of  the  wife  ; 
and  it  seems  equally  certain,  the  consent  of  the  wife  is  to  be 
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inferred  from  her  joining  in  the  conveyance,  if  the  deed 
should  be  taken  as  the  act  of  the  husband.  The  questions 
to  be  considered  are,  whether  the  husband  alone,  or  jointly 
with  his  wife,  has  legally  conveyed  her  title  by  the  deed  ex- 
hibited, and  if  so,  whether  the  deed  itself  is  properly  estab- 
lished by  the  proof;  .  • ,'  > 

In  questions  of  this  nature,  although  the  decisions  of  our 
sister  State  of  Louisiana,  may  not  be  conclusive  authority  of 
what  the  laws  of  Spain  were  at  the  date  of  the  deed,  yet 
they  certainly  are  entitled  to  the  utmost  respect,  and  would 
incline  a  scale  otherwise  doubtful.  We  may  concede  that 
the  citations  from  the  Partidas  and  other  works,  leave  it 
doubtful  if  effect  would  be  given  to  the  mere  act  of  the  wife, 
in  executing  a  deed,  or  act  of  sale,  deficient  in  the  legal  for- 
malities, but  the  case  at  bar  is  not  of  that  nature.  It  is  the 
private  act  of  the  husband  and  wife  together,  and  in  this  view 
seems  precisely  the  same  as  one  sustained  under  very  similar 
circumstances  in  O'Conner  v.  Bane,  3  Martin,  446.  There 
the  title  to  the  land  in  controversy,  by  the  death  of  its  for- 
mer owner,  vested  in  his  widow,  and  four  children,  in  1782. 
The  widow  having  intermarried  again,  joined,  her  husband 
in  the  execution  of  an  informal  act  of  sale.  The  children 
brought  suit  for  the  land  in  1814,  and  the  presumption  aris- 
ing from  its  being  for  the  whole  of  the  land,  is,  their  mother 
was  then  dead,  though  this  fact  does  not  appear  in  the  state- 
ment of  the  case.  The  court  held,  that  one  half  of  the  land 
was  paraphernal  estate  of  the  wife,  and  that  its  alienation  by 
the  husband,  with  the  consent  of  the  wife,  was  a  lawful  act, 
and  the  instrument  of  sale,  though  defective  in  form  as  a  pub- 
lic act,  was  good  as  a  private  one,  and  binding  on  the  parties 
and  their  heirs.  This  case  is  conclusive  as  to  the  effect  of  the 
deed,  and  it  only  requires  to  be  ascertained  if  that  is  suffi- 
ciently proved. 

2.  We  are  not  informed  what  the  Spanish  law  is  with  re- 
ference to  the  proof  of  a  private  act,  verified  by  a  mark  only, 
instead  of  the  written  name  of  the  grantor,  nor  is  it  in  this 
case  material  that  we  should  be.  It  is  obvious  the  effect,  or 
validity  of  a  deed  is  quite  diff"erent  from  the  proof  by  which 
its  execution  may  be  made  manifest.     It  must  be  valid  or  in-  • 
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valid  when  it  passes  from  the  hand  of  its  grantor,  but  that  it 
did  so  pass,  may  be  established  by  such  evidence  as  the  law- 
making power  shall  from  time  to  time  direct,  whenever  the 
mode  of  attestation,  or  proof,  does  not  of  itself  enter  into  the 
validity  of  the  act.  Thns  it  may  be  possible,  though  we 
should  greatly  incline  to  doubt  it,  the  signature  of  a  marks- 
woman,  or  man,  may  not  by  the  Spanish  law  be  proveable, 
after  her  or  his  death,  except  by  living  witnesses,  but  if  this 
be  so,  it  does  not  derogate  from  the  authority  of  our  legisla- 
ture, in  assuming  the  jurisdiction  over  whatever  was  Spanish 
domain,  to  provide  a  remedy  for  so  apparent  an  evil.  This 
was  done,  in  effect,  by  our  common,  as  well  as  our  statute 
law.  The  first  permits  the  proof  of  the  signatures  of  sub- 
scribing witnesses,  when  they  are  dead,  as  the  only  mode  at 
the  command  of  those  on  whom  it  devolves.  The  last  pro- 
vides that  deeds  may  be  admitted  to  registration  when  prov- 
ed in  a  particular  form  by  the  witnesses  or  any  one  of  them, 
and  that  the  probate  thus  authorized,  shall  establish  the  deed 
at  any  future  period.  It  appears  the  defendants  \vere  prepar- 
ed with,  both  these  mod€s  of  proof,  and  we  are  entirely  satis- 
fied either  was  sufficient  as  one  of  the  consequences  of  ex- 
tending the  laws  of  the  territory  of  Mississippi,  over  the 
then  recently  acquired  territory,,  was  to  introduce  the  com- 
mon law  mode  of  proving  deeds,  as  well  as  to  warrant 
their  probate  and  registration,  independent  of  any  actual  liti- 
gation; 

The  result  of  our  judgment  is,  the  affirmance  of  that  of 
the  chancellor. 

Decree  affirmed. 


872 ALABAMA. 

"^        ."IVony  y.  WilHins. 


NOLLY  V.  WILKINS,  adm'r  de  bonis  non. 

1.  An  administrator  de  bonis  non  of  a  solvent  estate,  can  only  recover  firom 
tiis  predecessor,  whether  he  has  been  Removed,  or  has  resigned,  the  a^ets 
"which  remain  in  his  hands,  in  specie,  unconverted.  A  settlement  of 
his  administration  can  only  be  made  between  him  and  the  distributees,  dr 
legatees  of  the  estate. 

Error  to  the  Orphans'  Court  of  Baldwin. 

On  the  17th  October,  1842^  the  plaintiff  in  error  was  ap- 
pointed administrator  of  the  estate  of  Henry  Snelgrove  with 
the  will  annexed,  and  being  subsequently  cited  to  give  addi- 
tional security,  he  appeared  on  the  .4th  March,  1844,  and  pre- 
sented his  account  with  thelsstate,  and  on  the  16th  April, 
1844,  resigned  hi^  trust,  and  the  defendant  in  error  was  ap- 
pointed administrator  de  bonis  non  of  the  estate,  and  at  the 
same  time  the  plaintiff  in  error  filed  his  accounts  and  vouch- 
ers for  final  settlement,  which  was  directed  to  be  made  on 
the  15th  June,  1844,  and  pjtiblication  ordered. 

*rhe  record  then  recites,  that  on  the  16th  June,  1844,  at  a 
regular  term  of  the  court,  the  plaintiflf  in  error  appeared,  and 
presented  his  accounts  and  vouchers,  and  it  appearing  to  the 
satisfaction  of  the  court,  that  they  have  been  duly  audited^ 
and  passed  upon  by  the  court,  and  that  the  administrator  has 
received  |1317  25,  and  disbursed  the  Sum  of  $880  17,  in- 
cluding the  sum  of  |300,  heretofore  paid  to  Levi  Snelgrove, 
one  of  thef  legatees,  and  also  the  sum  of  f  50  for  maintenance 
of  William  Snelgrove,  another  of  said  legatees.  It  is  there- 
fore decreed  by  the  court,  that  the  said  administrator  retain 
the  sum  of  $38  65  for  his  care  and  labor,  in  and  about  said 
administration,  and  further  that  after  paying  G.  F.  Lindsey 
for  attorney's  fees  the  sum  of  $20,  to  the  clerk  of  this  court 
fpr  his  fees  and  final  publication  $22  87,  to  the  judge  of  this 
court  for  his  fees  $10,  making  in  all  the  sum  of  $52  87,  he 
pay  over  the  residue,  say  $417  55,  to  William  Wilkins  ad- 
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ministrator  de  bonis  non,  and  if  not  paid  in  twenty  days,  that 
execution  issue  therefor.  It  is  further  ordered,  that  said  ad- 
tninistrator  forthwith  deliver  to  said  Wilkins  a  certain  negro 
woman,  and  her  child  belonging  to  said  estate. 

From  this  decree  this  writ  is  prosecuted,  and  the  following 
errors  assigned :  ' 

1.  The  court  erred  in  not  auditing  and  examining  the  ac- 
count at  the  time  appointed  by  the  order  of  publication. 

2.  The  court  erred  in  not  stating  the  account  before  any 
decree  was  rendered. 

3.  The  court  erred  in  rendering  the  judgment  in  favor  of 
Wilkins  for  $417  55.. 

4.  In  rendering  judgment  in  favor  of  Lindsey. 

5.  In  rendering  judgment  in  favor  of  the  clerk  and  judge 
of  the  court. 

6.  In  rendering  any  judgment  in  favor  of  the  administrator , 
de  bonis  non  agamst  plaintiff  in  error. 

7.  In  taking  jurisdiction  against  Nolly,  after  he  had  re- 
signed. 

8.  The  court  had  no  authority  to  receive  and  adjust  the 
accounts  of  the  plaintiff  in  -error. 

9.  In  making  a  final  decree  at  the  same  time  at  which  the 
account  was  stated. 

10.  In  making  a  final  decree,  and  directing  an  execution 
to  issue. 

Hopkins,  for  plaintiff  iu  error,  cited  2  Porter,  33  ,•  Id.  550 ; 
5  Rand.  51;  9  Ala.  725;  8  Id.  278;  Clay's  Dig.  312,  <§.  39. 

ORMOND,  J.— In  Willis  v.  Willis'  adm'r,  9  Ala.  721,  it 
was  held,  that  a  decree  against  a  removed  administrator,  in 
favor  of  an  administrator  de  bonis  non,  and  execution  ordered 
to  issue  in  favor  of  the  latter,  was  such  an  error  as  would  re- 
verse the  decree,  and  as  that  is  the  predicament  of  this  case, 
the  judgment  of  the  orphans'  court  must  be  reversed  for  this 
cause,  and  as  it  must  be  remanded,  we  proceed  to  consider 
some  other  questions  presented  on  the  record,  and  which  must 
necessarily  arise  when  the  case  is  sent  back. 

In  the  case  previously  cited,  it  is  left  in  dout)t,  whether  the 
110 
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orphans'  court  has-  power  to  settle  the  accounts  of  a  removed 
administrator,  either  on  his  vohmtary  application,  or  on  the 
application  of  those  interested.  There  can  be  no  difference 
as  to  this  question,  between  a  removed  administrator,  or  one 
voluritarily  resigning  his  trust,  and  in  either  pase,  we  consider 
it  clear  the  orphans'  court  has  this  power.  The  authority 
conferred  on  it  is  general,  to  settle  the  accounts  of  executors 
and  administrators,  and  the  necessity  for  such  settlement  is 
the  same,  whether  he  has  resigned,  been  removed,  or  contin- 
ues to  execute  the  trust.  Indeed,  where  an  executor  or  ad- 
ministrator removes  beyond  the  State,  express  authority  is 
conferred  on  the  court  to  settle  his  accounts  ex  'parte.  [Clay's 
Dig.  230,  <^  47.] 

In  whose  favor  is  the  decree  in  such  a  case  as  the  present 
to  be  rendered  ?  It  has  been  repeatedly  held  by  this  court, 
that  the  administrator  de  bonis  non  is  only  entitled  to  such  of 
the  assets  of  the  estate,  as  remain  in,  the  hands  of  his  prede- 
cessor in  specie,  unaltered  and  unconverted.  See  these  cases 
collected,  and  commented  on,  in  Willis  v.  Willis'  administra- 
tor, supra.  It  follows  that  the  distributees,  or  legatees,  are 
the  persons  who  should  eke  the  late  administrator  to  a  settle- 
ment, and  in  whose  favor  a  judgment  should  be  rendered, 
whether  the  settlement  is  voluntary  or  compulsory.  The 
authority  conferred  on  the  administrator  de  bonis  non  by  the 
act  of  1843,  (Clay's  Dig.  <§>  9,)  to  sue  the  former  administra- 
tor, either  in  the  orpjians'  or  any  other  court  of  law  or  equi- 
ty, to  recover  the  assets,  applies  only  to  insolvent  estates,  and 
has  no  application  in  §^ch  a  case  as  this. 

The  permission  granted  by  the  court*  to  the  administrator, 
to  retain  out  of  the  bal^tiice: adjudged  to  be  in  his  hands,  an 
attorney's  fee,  and  the^ees  of  the  clerk  and  judg€  of  the 
court,  is  an  error  of  form  merely.  It  would  have  been  more 
regular  to  have  charged  these  items  in  iiis  ^count,  against 
the  estate,  but  as  the  jfesult  is  precisely  the  same,  the  judg- 
ment would  not  be  i'6VerSed  for  this  cause. 

It  is  proper  however  to  state,  that  in  the  settlement  of  the 
account,  there  is  an  error  of  a  much  graver  character.  The 
administrator  received^a  credit  of  $300,  paid  to  one  legatee, 
and  $50  for  the  mainten^ce  of  another.     These  items  were 
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not  proper  credits  in  the  settlement  of  his  administration  ac- 
count. After  an  account  had  been  stated,  and  balance 
struck,  upon  proof  of  payment  to  a  legatee,  he  would  have 
been  allowed  it  as  a  credit  against  the  share  of  such  legatee, 
or  as  a  satisfaction,  if  it  was  a  paynrent  in  full.  [Carroll  v. 
Moore,  adm'r,  6  Ala.  618.]  It  does  not  appear,  whether  the 
other  legatee,  to  whom  an  advance  was  made,  was  a  minor 
or  not.  That  advances  to  miboFs  for  their  maintenance,  can- 
not be  brought  into  the  settlement  of  thef  administration  ac- 
count, see  Willis  v.  Willis,  9  Ala.  334. 

It  is  needless  to  consider  the  other  questions  made  by  the 
assignment  of  errors,  as  they  will  not  probably  arise  again. 

Let  the  decree  of  the  orphans'  court  be  reversed,  and  the 
cause  be  remanded  for  further  proceedings. 


PRICE  V.  THOMASON. 


1.  Where  a  judgment  is  rendered  discharging  a  garnishee,  without  setting 
out  his  answer  in  extenso,  but  affirms  that  he  has  filed  one  which  is  the  ba- 
sis of  the  judgment,  this  is  sufficient  to  authorize  an  appellate  court  to 
look  to  an  answer  found  in  the  transcript,  as.  a  part  of  the  record. 

2.  The  garnishee  answered  at  the  return  of  the  garnishment,  that  he  pur- 
chased of  the  defendant  certain  property,  under  a  deed  of  trust  to  a  third 
person  to  secure  a  sum  of  money  of  a  greater  amount  than  the  value  of  the 
property,  for  which  he  lejcecuted  his  bonds^ft)r  $500,  payable  at  future 
times,  which  are  particularly  stated ;  these  b'qgids  it  was  agreed  might  be 
discharged  in  cash,  or  by  paying  the  vendor's  d6bts.  Previous  to  the  ser- 
v\cQ  of  the  garnishment,  the  garnishee  Extinguished  some  demands  against 
the  vendor,  but  to  what  amount  he  is  unable  to  state.  The  deed  of  trust 
is  still  an  incumbrance  on  the  property,  and  the  debt,  or  a  part  of  it,  men- 
tioned therein,  is  still  unsettled.  Garnishee  may  have  received  some 
things  from  the  defendant  that  are  not  embraced  by  the  deed  of  trust,  but 
the  value  of  these  would  not  more  than  compensate  him  for  services  ren- 
dered to  the  defendant,  and  the  board  of  his  family  before  the  service  of 
the  garnishment:  Further,  that  he  does  ndt  consider  that  he  owes  the  de- 
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fendant  any  thing ;  that  he  has  not,  nor  did  he  have  any  of  his  effectaii 
his  hands  when  tlie  garnishment  was  served  ;  nor  does  he  know  of  any 

^  ••4>er8on  who  is  indebted  to  him,  or  has  any  of  his  effects :  Hdd,  that  it  can- 
not be  Landed  that  the  answer  was  designedly  evasive,  or  intended  to 
avoid  a  legal  responsibility;  that  altliough  it  should  have  been  more  pre- 
cise and  explicit,  if  possible  to  make  it  so,  yet  the  defects  in  tliis  respect, 
may  be  attributable  to  some  other  cause  than  an  intention  to  deceive  the 
plaintiff  or  impose  on  the  court;  that  if  the  plaintiff  was*  dissatisfied  with 
it,  he  should  have  examined  the  garnishee  or  controverted  its  truth. 
Therefore,  a  judgment  discharging  the  garnishee  on  such  an  answer,  will 
not  be  reversed  on  error. 

3.  The  amendment  of  a  judgment  discharging-  the  garnishee  nunc  pro  tunc, 
by  setting  out  his  answer  at  length,  which  was  previously  a  part  of  the 
record,  is  no  ground  for  the  reversal  of  the  judgment. 

Writ  of  Error  to  the  Circuit  Court  of  Perry.         '     <  •" 

The  defeadant  in  error  was  summoned  as  a  garnishee  in 
February,  1844,  to  answer  upon  oath  what  he  was  indebted 
to  Samuel  G.  Stewart,  &c.  against  whose  estate  an  attach- 
ment had  been  issued  at  the  suit  of  the  plaintiff.  At  the 
term  of  the  circuit  court  to  which  the  garnishment  was  re- 
turned, the  garnishee  answered,  that  about  the  4th  Decem- 
ber, 1843,  he  purchased  of  the  defendant  in  attachment  five 
negroes  and  other  property,  all  of  which  was  made  a  deed  of 
trust  to  Peter  J.  Knight,  to  secure  certain  sums  of  money, 
amounting  to  more  than  the  property  was  worth,  for  which 
he  executed  to  hfis  vendor  two  bonds — the  first  due  the  4th 
day  of  December,  1644,  and  the  other  at  longer  time.  By 
these  bonds  the  garnishee  prothised  to  pay  the  obligee  $5000, 
which  might  be  discharged,  either  in  cash  ox  by  paying  his 
debts.  Before  the  garnishment  was  served,  the  garnishee  had 
extinguished  some  demands  against  Stewart — to  what  a- 
mount  he  is  unable  to  say.  ,  The  deed  of  trust  is  yet  an  in- 
cumbrance on  the  property,  and  the  claims,  or  a  part  of  them, 
mentioned  therein,  are  yet  unsettled.  Garnishee  may  have 
received  some  few  things  from  Stewart  that  were  not  em- 
braced by  the  deed  to  Knight ;  but  not  more  than  would 
compensate  him  for  services  rendered  to  Stewart,  and  for  the 
board  of  his  (Stp wart's)  family  before  he  was  served  with  the 
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garnishment;  and  that* he  does  not  consider  that  he  owes 
the  defendant  in.  attachment  until  the  incumbrance  is  re- 
moved: Further,  that  he  has  not,  nor  did  he  have  any  of 
the  effects  of  Stewart  in  his  hands  when  the  garnishment 
was  served  ;  nor  does  he  know  of  any  person  who  is  indebted 
to  him,  or  has  any  of  his  effects. 

At  the  term  when  the  answer  was- made,  a  judgment  was 
rehdered  reciting  that  the  plaintiff -came  by  his  attorney,  and 
the  garnishee  having  filed  his  answer,  was  thereupon  dis- 
charged. "It  is  therefore  considered  by- the  court,  that  said 
ga-rnishee  go  hence  without  day  and  recover  of  the  said  plain- 
tiff the  costs  of  suit  in  this  behalf  expended,"  &c.  After- 
wards, at  the  fall  term,  1846,  of  the  circuit  court,  an  entry 
was  made,  reciting  that 'the  plaintiff  by  attorneys  moved  the 
court  to  amend  the  judgment  of  discharge  of  the  garnishee, 
rendered  at  the  spring  term,  1844,  7iunc  pro  tunc.  Which 
motion  was  accordingly  granted. 

B.  F.  Porter,  for  the  plaintiff  in  error,  insisted  that  the 
garnishee  was  discharged  on  an  answer  palpably  evasive,  and 
framed  studiously  to  admit  an  indebtedness,  and  avoid  a 
judgment.  It  was  not  permissible  two  and  a  half  years  after 
his  discharge  for  the  garnishee  to  avoid  the  consequences  of 
his  evasion  by  amending  his  answer.  [3  Stew.  Rep.  139.] 
A  judgment  nunb  pro  tunc  must  be  founded  on  matter  of  re- 
cord.    [2  Stew.  Rep.  470.]  '  '  .    .  .   . 

E.  W.  Peck,  for  the  defendant  in  error.  A  garnishee  may 
be  allowed  to  amend  his'  answer,  but  whether  leave  should 
be  granted  or  not,  cannot  be  revised  on  error.  [6  Ala.  Rep. 
818.]  The  answer  does  not  admit  an  indebtedness,  and  it 
could  not  be  known  whether  the  garnishee  would  owe  the 
defendant  in  attachment  any  thing,  until  the  lien  of  the  deed 
of  trust  was  discharged.  [4  Ala.  Rep.  385;  6  Id.  818.]  If 
the  plaintiff  had  any  remedy,  it  was  in  equity,  where  the 
rights  of  the  parties  could  be  adjusted.     '  - 

COLLIER,  C.  J— In  Presnall  v.  Mabry,  3  Port.  R.  105, 
this  court  say,  "  It  is  a  clear  principle  of  law,  that  a  judg- 
ment cannot  be  rendered  on  the  answer  of  a  garnishee,  a- 
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gainst  him,  unless  there  is  a  distinct  admissioa  of  a  legal 
debt,  either  due  or  to  become  due  by  him  to  the  defendant 
in  the  original  suit."  And  wjiere  the  garnishee  answered, 
that  he  was  indebted  to  the  defendant  in  attachment  by  note, 
but  had  sets  off,  and  could  not  know  until  a  settlement  was 
had,  how  the  balance  was,  it  was  held  that  the  plaintiff  could 
not  have  judgment.  [1  Stew.  R.  9.J  So  where  the  garni- 
shee admitted  that  he  was  indebted  to  the  defendant  in  at- 
tachment in  a  certain  sura  to  be  discharged  in  store  accounts, 
then  due,  a  judgment  agamst  him  was  refused — this  court 
remarking,  that  thc-plaintiff's  remedy  was  in  equity  to  have 
the  accounts  assigned  and  collected  for  the  satisfaction  of  his 
judgment.  [Smith  v.  Chapman  &  Brothers,  6  Port.  R.  365  ; 
see  also,  1  Ala.  R.  421.]  In  Scales  v.  Swan,  9  Port.  R.  163, 
it  was  said  the  court  was  not  bound  to  receive  a  written  an- 
swer— the  statute  giving  to  the  plaintiff,  if  he  desires  it,  the 
right  to  examine  the  garnishee  in  open  court;  although,  for 
the  sake  of  Convenience  and  despatch  of  business,  such  an 
examination  may  be  waived.  The  court  however  is  not 
bound  to  receive- any  evasive  written  answer,  T)ut  may  con- 
sider it  a  nullity,  and  enter  an  interlocutory  judgment. 
Where  the  defendant  moves  for  judgment  upon  the  written 
answer  filed  by  the  garnishee,  it  will  be  inferred  that  he  ac- 
cepted it,  and  waived  an  examination  in  opeti  court.  [Leigh 
v.  Smith,  5  Ala.  Rep.  583.]  And  if,  instead  of  being  active, 
he  permits  the  court  without  objection,  to  render  a  judgment 
discharging  the  garnishee,  he  must  be  held  not  to  have  in- 
tended to  controvert  its  truth,  and  dispensed  with  any  further 
examination. 

Here  the  first  judgment  which  w'as  rendered,  discharged 
the  garnishee,  although  it  does  not  set  out  his  answer  in  ex- 
tenso,  affirms  that  he  has  filed  his  answer,  which  was  the  ba- 
sis of  the  judgment  in  his  favor.  This  is  quite  sufficient  to 
authorize  us  to  look  to  the  answer  found  in  the  transcript  as 
a  part  of  the  record.  [3  Ala.  R.  114 ;  4  Id.  385 ;  5  Id.  583  ; 
6  Id.  73.]  The  material  question  then  is,  would  the  court 
have  been  warranted  upon  the  answer  in  rendering  a  judg- 
ment against  the  garnishee.  Where  a  garnishee  admitted 
that  he  was  indebted  to  the  defendant  in  the  sum  of  $800, 
from  one  to  two  hundred  dollars  of  which  was  discharged  in 
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saddlery,  it  was  held  that  the  plaintiff  was  not  entitled  to  an 
unconditional  judgment  against  the  garnishee  for  eight  hun- 
dred dollars ;  but  the  question  is  asked,  if  the  court  could 
have  delayed  proceeding  to  afford  the  garnishee  opportunity 
to  deliver  the  saddlery  accordipg  to  his  contract;  or  could 
the  entire  debt  have  been  condemned  with  a  reservation  to 
the  garnishee  of  the  right  to  deliver  the  saddlery  to  the  she- 
riff", and  pra  tanto  discharge  the  judgment.  [5  Ala.  R.  648  ; 
see  also  6  Ala.  R.  818.] 

The  answer  in- the  present  case  cannot  be  considered  so  eva- 
sive and  indirect  as  to  have  required  the  cqurt  to  reject  it,  if 
there  was  no  objection  to  its  reception  by  the  plaintiff".  The  gar- 
nishee stales  his  purchase  from  the  defendant  in  attachment, 
the  price  agreed,  and  how  and  when  it  was  to  be  paid,  af- 
firms, without  expressing  the  amount  of  the  incumbrance, 
that  the  debts  intended  to  be  secured  exceeded  the  value  of 
the  slaves  and  other  property.  He  affirms  that  the  bonds 
given  for  the  purchase  money. were  payable  in  cash,  or  in  li- 
abilities against  the  defendant,  of  which  the  garnishee  might 
become  the  proprietor.  He  had  paid  some  debts  of  the  de- 
fendant, but  the  amount  he  could  not  state.  It  is  further  an- 
swered, that  the  incumbrance  of  the  deed  of  trust  still  con- 
tinues, and  that  the  debts,  or  a  part  or  them,  provided  for  by 
it  are  yef  unsettled ;  and  until  this  incumbrance  is  removed, 
he  does  not  consider  that  he  owes  ahy  thiijg  to  the  defend- 
ant. 

We  think  that  it  cannot  be  assumed,  in  respect  to  this  an- 
swer, that  it  was  intentionally  evasive,  and  was  framed  with 
the  view  of  avoiding  a  legal  responsibility.  True,  the  an- 
swer should  have  stated  with  precision  the  amount  for  which 
the  property  was  incumbered,  the  balance  due  thereon,  if  the 
garnishee  was  awareof  it,  and  the  amount  of  liabilities  against 
the  defendant,  which  he  had  extinguished.  Yet  the  omis- 
sions in  this  respect  may  be  attributed  to  some  other  cause 
than  an  intention  to  deceive  or  impose  on  the  plaintiff,  or  the 
court. 

The  plaintiff,  as  the  record  affirms,  must  be  presumed  to 
have  been  in  court  when  the  answer  was  made,  and  if  dis- 
satisfied with  it,  should  have  examined  the  garnishee,  or  con- 
troverted its  truth.     It  was  certainly  the  duty  of  the  court, 
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if  our  previous  decisions  are  to  be  folU>wed,  to  have  render- 
ed the  judgment  in  favor  of  the  garnishee.     In  the  predica- 
ment of  the  record,  the  acceptance  of  the  answer  without  ob- 
jection, must  be  intended. 

There  is  nothing  in  the  record  to  indicate  that  the  garni- 
shee ever  amended  his  answer,  either  by  adding  to,  or  substi- 
tuting another  in  its  stead.  The  only  change  in  the  record, 
aflter  the  garnishee  w-as  discharged,,  was  to  set"  out  his  answer 
at  length  nunc  pro  tunq,  in  the  judgment ;  and  this  appears 
to  have  been  done  on  the  plaintiffs  motion.  But  if  thi$  a- 
mendment  had  been  made  at  the  garnishee's  Instance,  whe- 
ther properly  or  not,  it  was  altogether  harmless,  and  would 
furnish  no  ground  for  the  reversal — ^the  reference  to  the  An- 
swer in  the  judgment  as  originally  rendered,  we"  have  seen, 
made  it  a  part  of  the  record,  and  copying  it  into  the-  judg- 
ment entry  could  do  no  more.  The  judgment  of  tRe  oircuit 
court  is  consequently  affirmed. 


FROW  &  FERGUSON  v.  DOWNMAN.       • 

1.  The  grantor  in  a  deed  of  trust  containing  no  reservation  or  coaditiori  fix 
the  benefit  of  the  grantor,  is  not  a  mortgagor  within  the  terms  of  the  act 
excluding  mortgagors,  or  defendants  in  execution  from  being  witnesses  in 
claim  suits — the  individual  not  being  the  defendant,  ia  execution,  and  the 
property  being  levied  on  ^  that  of  a  third  person. 

2.  A  bankrupt  vendor  who  has  received  his  certificate,  and  who  offers  to  re- 
lease all  his  interest  to  feis  grantee  ajod  assignees,  and  to  whom  a  release 
is  offered  by  his  grantee,  is  a  competent  witness. 

3.  The  general  assignee  of  a  debtor — no  consideration  passing  at  the  thne 
of  the  assignment,  or  rights  given  up— is  not  a  bonajide  piuchaser  without 
notice,  but  the  property  conveyed  is  held  by  them  in  the  same  condition  as 
by  the  debtor.  .        • 

4.  In  a  claim  suit,  the  claimant  cannot  show  an  outstanding  title  in  a  stran- 
ger for  the  purpose  of  defeating  the- execution. 
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Writ  of  Error  to  thcCircuit  Court  of  Dallas.  '  ;»i>^ 

Claim  of  property  interposed  by  Frow  and  Ferguson  to 
certain  slaves  levied  on  at  the  suit  of  Downman,  as  an  exe- 
cution creditor  of  one  Treadwell. 

At  the  trial,  it  appeared  -the  claimants  made  title  to  the 
slaves  in  controversy,  under  a  deed  of  assignment  by  one 
Parkraan,  for  the  benefit  of  certain  creditors  therein  named. 
It  was  in  proof,  the  slaves  had  once  belonged  to  Treadwell, 
but  were  sold  by  the  sheriflf,  under  an  execution  against  him, 
and  that  Parkman  became  the  purchaser,  and  received  a  bill 
of  saleas  such  ;  but  there  was  also  evidence  tending  to  show 
the  purchase  was  made  with  funds  furnished  by  Treadwell, 
or  that  Parkman  had  subsequently  been  refunded  the  money 
paid.  It  was  also  in  proof,  that  this  sale  took  place  in  1838,  ' 
and  that  the  slaves  returned  to  Treadwell,  immediately  after, 
and  remained  with  him  until  his  death,  in  1842. 

During  the  trial,  the  claimant  ofiered  Parkman  as  a  wit- 
ness— showing  he  was  a  certificated  bankrupt,  since  the  ex- 
ecution of  the  deed  to  the  claimants,  and  he  proposing  to  ex-- 
ecute  a  release  to  his  assignee  in  bankruptcy  of  all  excess 
which  might  remain  after  paying  his  debts.  The  claimant  s 
also  proposed  to  execute  a  release  to  Parkman,  of  all  causes 
of  action  growing  out  of  his  assignment  to  them.  The 
plaintifi"  objected  to  the  competency  of  this  witness,  and  the 
court  excluded  him  as  within  the  terms  of  the  statute  prohibit 
ing  defendants  in  execution  and  mortgagors  from  being  wit- 
nesses. 

The  claimaiits  contended,  that  Treadwell  was  indebted  to 
Parkman  at  the  time  the  latter  purchased  the  slaves,  and  was 
then  in  an  insolvent  and  destitute  condition,  that  the  efiects 
which  it  w£is  in  evidence  had  been  furnished  by  him  to  Park- 
man,  were  received  on  account,  and  in  partial  discharge  of 
this  indebtedness,  and  also,  that  if  the  slaves  were  purchased 
with  the  means,  and  for  the  benefit  of  Treadwell,  that  he  be- 
fore that  time  had  assigned  the  property  to  trustees  in  trust 
for  his  creditors,  but  that  the  iien  of  th«  execution  under 
111 
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which  the  slaves  were  sold,  was  anterior  to  this  assignment, 
and  therefore  in  no  event  were  the  slaves  subject  to  the  pre- 
sent levy,  inasmuch  as  any  title  acquired  by  Tread  well 
through  Parkraan,  inured  to  the  trustees  in  Treadwell's  deed 
— as  evidence  tending  to  establish  these  facts,  or  some  of 
them,  the  claimamt  sproposed  to  read  Treadwell's  deed  of  trust 
— ^it  appearing  therein  that  Parkman  was  a  creditor  of  Tread- 
well  for  a  considerable  sum.  The  court  excluded  this 
deed. 

The  claimants  asked  the  court  to  charge  the  jury,  that  if 
Parkman's  purchase  at  the  sheriff's  sale  was  fraudulent,  or  if 
he  bid  in  the  property  for  Treadwell's  benefit,  and  with  his 
means,  yet  if  Parkman  afterwards  made  a  valid  and  bona  fide 
assignment,  to  secure  valid  and  subsisting  debts,  to  his  credi- 
tors, to  the  claimants,  without  their  having  notice  of  the  fraud 
or  character  of  said  sale,  and  without  any  knowledge  or  no- 
tice on  the  part  of  claimants,  or  of  such  creditors,  of  the  fraud, 
that  then  they  were  not  affected  by  it,  but  would  be  consid- 
ered as  innocent  purchasers  for  a  valuable  consideration,  and 
as  such  protected.  This  was  refused,  and  the  jury  instruct- 
ed to  the  reverse. 

The  claimants  excepted  to  the  several  rulings  of  the  court, 
and  now  assign  the  same  as  error. 

Edwards,  for  the  plaintiff  in  error,  insisted — 

1.  The  statute  is  not  applicable  to  one  in  the  condition  of 
this  witness  ;  he  is  not  the  defendant  in  execution,  or  a  mort- 
gagor in  the  sense  of  the  act.  [Acts  of  1845,  p.  136.]  The 
releases  offered  removed  all  interest.  [Brown  v.  Brown,  5 
Ala.  Rep.  508.] 

2.  The  rejection  of  Treadwell's  deed  of  assignment  was 
irregular ;  it  would  have  shown  he  was  not  the  owner  of  the 
leaves. 

B.  The  claimants  were  purchasers  from  Parkman,  and 
must  be  regarded  as  purchasers  for  a  valuable  consideration, 
and  therefore  not  affected  by  the  fraud  between  Parkman 
and  Treadwell.     [2  Root,  359;  Harper,  481 ;  1  Dev.  d&  B. 
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29 ;  10  John.  185  ;  1  Peters,  46 ;  1  Dev.  &  B.  76 ;  2  John. 
Ch.^371 ;  Fenno  v.  Cook,  3  Ala.  473.] 

BoLLiNG,  contra,  contended — 

1.  That  Parkman,  if  not  within  the  precise  terms  of  the 
statute  of  '45,  was  within  the  evif  intended  to  be  eradicated. 
fYarborough  v.  Moss,  9  Ala.  Rep.  382 ;  Brumby  v.  Lang- 
don,  10  Ala.  747 ;  Carvrille  v.  Stout,  lb.  796.] 

2.  The  property  being  Treadwell's,  could  not  be  placed 
beyond  the  reach  of  his  creditors  by  any  conveyance  from 
Parkman. 

3.  In  a  claim  cause,  the  title  of  a  third  person  cannot  be 
interposed  to  defeat  the  creditor.  [Hart  v;  McGrew,  1  Port- 
175 ;  Parnell  y.  Hogan,  5  S.  &  P.  192 ;  McGreggor  v.  Hall, 
3  lb.  397.] 

GOLDTHWAITE,  J.— 1.  We  think  the  circuit  court  was 
mistaken  in  considering  the  witness  it  excluded  as  within 
the  terms  or  intention  of  the  act  of  1845,  rendering  the 
mortgagor,  or  defendant  in  execution  incompetent  in 
claim  suits.  The  object  of  this  statute  was,  to  change  the 
law  as  it  then  stood  in  two  particulars — first,  to  permit  the 
mortgagee  to  interpose  a  claim  when  the  mortgaged  estate  was 
levied  on  at  the  suit  of  a  creditor  of  the  mortgagor,  irrespective 
of  the  law  day  of  the  deed — and  second,  to  prevent  the  mort- 
gagor defendant  in  execution  from  giving  testimony  in  all 
trials  of  the  right  of  property,  whether  under  that  or  the  ex- 
isting laws,  {Brumby  V.  Langdon,  10  Ala.  R.  747;  Acts-of 
1845,  p.  136.]  It  evident  that  the  witness  is  not  the  defend- 
ant in  execution,  because  there  is  another  person  who  fills 
that  condition,  and  the  only  question  is,  whether  he  stands  as 
a  mortgagor  within  the  meaning  of  the  act.  It  is  very  pos- 
sible a  conveyance  in  trust  for  the  benefit  of  creditors,  where 
a  condition  is  reserved  that  the  deed  shall  be  void  upon  the 
payment  of  the  debts,  would  be  considered  as  a  mortgage 
within  this  act,  but  where  the  trust,  as  it  is  by  the  deed  in 
this  instance,  is  created  absolutely,  and  without  any  condi- 
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tion  whatever,  the  grantor  is  in  no  sense  of  the  term  a  morU 
gagor.  The  estate  of  the  trustees  is  dependent  on  no  condi- 
tion, and  vests  absolutely  on  the  execution  of  the  de'ed.  Un- 
der it,  they  at  any  moment  could  require  the  possession,  and 
act  as  owners  to  any  extent  compatible  with  the  trusts.  Al- 
though we  thus  come  to  the  conclusion  the  witness  is  not 
within  the  terms  or  intention  of  the  act  referred  to,  the  point 
of  rejection  cannot  be  finally  disposed  of  without  the  further 
consideration,  whether,  independent  of  this,  the  witness  was 
competent. 

■'"'^2.  His  true  relation  to  the  trustees  in  the  deed,  who  are 
the  claimants  here,  is  that  of  a  vendor,  with  a  trust  resulting 
to  himself  in  the  event  the  property  conveyed  should  leave  a 
sorplus,  after,  satisfying  the  trusts  declared- — ^ih  other  words, 
after  the  payment  of  all  creditors.  Like  all  other  vendors  of 
personal  estate,  it  is  possible  he  might  be  liable  on  the  im- 
plied warranty  of*  title.  Independent  of  these  interests, 
which  are  capable  of  being  released  by  the  witness,  and  the 
trustees,  there  is  one  which,  under  ordinary  circumstances, 
would  not  be  releasable  by  any  but  the  creditors  then>selves; 
and  this  is  the  interest  which  arises  to  the  witness  from  the 
disposition  of  the  slaves  to  the  payments  of  the  cestui  que  trusts 
of  the  deed.  Whenever,  or  however  those  debts  are  paid,  it 
is  an  advantage  to  the  witness.  But  standing  as  a  discharg- 
ed, bankrupt,  these  as  well  as  all  other  debts  are  extinguished, 
and  the  only  interest  remaining  with  him,  is  the  possible  one 
arising  out  of  the  implied  warranty,  (assuming  that  a  war- 
ranty is  not  discharged  by  the  bankruptcy,)  and  the  interest 
he  has  in  the  residue  of  his  estate,  which  possibly  may  re- 
main after  paying  his  debts  under  the  decree.  As  we  under- 
stand the  record,  these  were  all  offered  to  be  released.  The 
decision  of  Brown  v.  Brown,  5  Ala.  R.  508,  is  direct,  to  show 
that  a  vendor  who  is  released  by  his  vendee,  is  a  competent 
witness,  as  well  as  that  the  release  need  not  be  delivered  to 
the  party  in  person.  We  are  clear,  that  upon  the  execution 
of  the  necessary  releases  to  and  from  the  witness,  that  his 
competency  was  restored,  whatever  the  exceptions  to  his 
credibility  might  be,  from  his  peculiar  relation  to  the  title. 
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3.  It  is-  very  evident  the  trustees  and  cestuis  que  trust'  in 
the  deed,  do  not  occupy  the  position  of  bona  fide  purchasers 
without  motice.  In  point  of  fact,  they  are  mere  volunteers 
parting  with  no  consideration  at  the  execution  of  the  deed, 
and  giving  up  no  rights  of  which  they  were  then  .possessed. 
An  assignee,  under  such  circumstances,  is  in  no  better  con- 
dition than  if  the  property  had  been  subject  to  a  secret  trust, 
and  as  to  such,  it  is  the  well  settled  rule,  |;hey  are  not  con- 
sidered as  bona  fide  purchasers.  The  general  assignee  of  a 
debtor  in  failing  circumstances,  stands  in  precisely  the  satne 
condition  as  the  debtor  himself.  [Story's  Eq.  §  1228;  see 
also.  Bank  of  Mobile  v.  Hall,  6  Ala.  Rep.  639  ;  Carver,  Wool- 
sey,  et  als.  v.  Miller  &  Co.  at  this  term.]  We  think  the  re- 
fusal to  give  the  charge  requested  was  proper. 

4.  The  only  other  matter  to  be  noticed  is,  the  rejection  of 
the  deed  ^by  which  Treadwell  assigned  the  slaves  to  persons 
who  are  strangers  to  the  suit.  It  is  the  settled  rule  of  this 
court,  in  relation  to  claim  suits,  that  the  claimant  is  not  per- 
mitted to  show  an  outstanding  title  in  a  stranger,  for  the  pur- 
pose of  defeating  the  plaintiff's  execution.  [McGrew  v.  Hart, 
1  Port.  175.] 

For  the  error  in  excluding  the  witness,  the  judgment  must 
be  reversed  and  remanded. 


BUTLER  V.  LEE. 


%f 


1.  A  parol  executory  contract  for  the  sale  of  land,  cannot  be  enforced  at 
law ;  but  where  the  contract  is  executed  by  a  conveyance  of  the  land,  as- 
sumpsit will  lie  for  the  purchase  money. 

2.  The  action  cannot  be  maintained,  if  the  conveyance  is  not  made  until  af- 
ter the  action  is  commenced. 

3.  A  contract  executed  on  Sunday,  is  not  validated  by  a  subsequent  recogni- 
tion ;  but  where  tlie  terms  of  a  contract  only  are  agreed  on,  on  Sunday, 
and  subsequently  executed,  it  may  be  enforced. 
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Error  to  the  Circuit  Court  of  Macon.  %         .^ 

-  Assumpsit  by  the  plaintiff,  against  the  defendant  in  error. 
The  following  facts  were  agreed  to  by  the  parties :     In 

1842,  the  plaintiff  and  defendant  made  a  joint  purchase  of  a 
section  of  land,  and  took  from  their  vendor  a  bond  condi- 
tioned to  make  title,  when  the  purchase  money  should  be 
paid,  and  entered  into  possession.  An  agreement  was  then 
entered  into  orally,  to  divide  the  lands  into  two  equal  parts, 
bujt  the  lines  were  not  run  at  that  time.  The  defendant  then 
agreed  with  the  plaintiff  to  pay  him  $150,  in  two  equal  pay- 
ments, on  the  first  January,  1843,  and  1844,  if  the  plaintiff 
would  let  him  select  £is  his  portion  one  of  the  parcels  which 
was  designated,  and  permit  him  to  have  the  use  and  posses- 
sion of  certain  other  lands,  parcel  of  the  section,  during  the 
year  1842,  whether  on  running  the  line,  the  land  last  men- 
tioned should  fall  within  the  portion  selected  by  defendant, 
or  not.  That  soon  afterwards,  plaintiff  ploughed  up  a  few 
acres,  of  cotton,  which  defendant  had  planted  on  a  portion  of 
the  land,  the  possession  of  which  had  been  secured  to  him 
by  the  contract  for  the  year  1842. 

This  contract  was  made  on  Sunday,  but  was  mentioned 
and  ratified  by  plaintiff  and  defendant  next  day.  That  de- 
fendant has  continued  in  possession  of  the  land  selected  by 
him,  from  the  date  of  the  contract,  and  in  the  latter  part  of 
th6  year  1842,  procured  the  county  surveyor  to  run  the  line 
in  accordance  with  the  division  previously  agreed  on,  and  that 
subsequent  to  the  institution  of  this  suit,  the  vendor  of  the 
land,  by  the  mutual  directions  of  the  plaintiff  and  defendant," 
made  titles  to  each  respectively,  for  the  land  to  which  each 
was  entitled  under  the  division  aforesaid.  No  other  writing 
was  ever  executed  in  relation  to  the  division. 

Upon  these  facts  the  court  rendered  judgment  for  the  de- 
fendant, from  which  the  plaintiff  prosecutes  this  .writ,  and 
which  he  now  sissigns  for  error. 

GuNN,  for  plaintiff  in  error. 

1.  If  two  make  a  joint  purchase  of  lands,  receive  an  equi- 
table title,   subsequently  make    partition,    take  possession, 
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make  improvements  on  their  parcels  thus  partitioned,  and 
agree  that  one  is  to  pay  the  other  a  certain  sum  for  choice  of 
parcels,  and  receive  titles  from  their  vendor  in  accordance 
with  the  same,  that  an  action  of  assumpsit  will  lie  to  recover 
the  price  thus  agreed  upon,  more  particularly  where  the  per- 
son promising  to  pay  has  gone  on  to  have  the  parcels  sur- 
veyed, and  subsequently  receives  title  from  the  original  ven- 
dor for  the  parcel  partitioned  to  him.  [See  Haven  v.  Foster, 
9  Pick.  112;  Sheppard  v.  Little,  14  Johns.  210;  Bruen  v. 
Bell,  20  Johns.  R.  338;  Cope  \?.  Williams,  4  Ala.  364;  Mer- 
edith V.  Nash,  3  Stew.  207;  Goodwin,  et  al.  v.  Gilbert,  et  al. 
9  Mass.  510;  Davenport  v.  Mason,  15  lb.  85;  Ewing  v. 
Tees,  1  Binn.  450 ;  4  H.  &  M.  376 ;  Eppes'  ex'rs  v.  Cole 
and  wife,  4  H.  (^M.  161;  Hoskins  v.  Wright,  adm'r,  1  H.  &, 
M.  378.] 

2.  In  contracts  for  the  sale  of  lands,  vendor  may  recover 
in  assumpsi-t  the  price  agreed  to  be  paid.  Where  nothing 
moire  remains  to  be  done  by  him,  the  parties  occupy  the  same 
position  as  when  vendor  has  made  deed,  [7  Ala.  R.  161;  1 
Ala.  R.  299,]  and  may  maintain  action  for  the  purchase  mo- 
ney, when  a  specific  performance  would  be  enforced  in  chap- 
cery.     [3  Stew.  207.] 

The  principles  here  contended  for  do  not,  it  is  conceived, 
fall  within  the  influence  of  the  case  of  Johnson  v.  Harrison, 
6  Ala.  R.  351,  the  contract  being  executed  on  the  part  of  one 
of  the  parties,  as  in  the  case  of  Rhodes,  adm'r,  v.  Glen,  7 
Ala.  R.  346. 

The  facts  of  the  case  as  set  forth  in  the  bill  of  exceptions 
— the  taking  possession,  cultivation,  improvements,  survey, 
and  reception  of  title — relieve  this  case  from  the  operation  of 
the  rule  laid  down  in  the  case  of  O'Donnell  v.  Sweeney,  5 
Ala.  467,  and  is  equivalent  to  the  subsequent  promise  refer- 
red to  in  9  Ala.  198. 

The  proofs  are  only  required  to  be  substantially  such  as 
charged  to  authorize  a  recovery.  [Hitchcock  v.  Lukens,  8 
P.  333.] 

Cocke,  contra. 

1.  The  facts  agreed  upon  show  a  consideration  variant 
from  that  averred"  in. the  several  counts  of  the  declaration. 
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"  If  any  part  of  an  entire  consideration,  or  of  a  consideration 
consisting  of  several  things,  bo  omitted,  the  plaintiff  will  fail 
on  the  ground  of  variance."     [1  Chit.  PI.  293.] 

2.  The  contract  \*ras  made  on  Sunday,  and  therefore  void. 
[Clay's  Dig.  692,  <^  1;  O'Donnel  v.  Sweeney,  5  Ala.  467.] 
Its  ratification  on  the  following  day  cannot  validate  it.  [Ship- 
pey,  et  al.  Eastwood,  9  Ala.  198.  J  Even  if  a  subsequent  rat- 
ification could,  under  a  proper  state  of  facts,  validate  it,  that 
state  of  facts  is  not  shown  to  exist.  The  plaintiff's  case  could 
only  be  made  out  by  resorting  to  the  void  contract  for  aid, 
and  that  he  cannot  be  permitted  to  do.  [Chit,  on  Con.  214, 
and  cases  cited  in  note.]  ' '  ^m* 

3.  If  the  contract  however,  with  its  subseqilCTrt  ratifica- 
tion, is  sufficient  to  support  the  action,  the  plaintiff  forfeited 
his  right  to  enforce  it,  by  a  breach  of  it  on  his  part. 

4.  The  contract  is  also  void  under  the  statute  of  frauds. 
The  plaintiff  was  not  entitled  to  recover,  it  not  having  been 
evidenced  by  any  writing  prior  to  the  institution  of  his  siiit. 
[Johnson  v.  Harrison,  6  Ala,  351;  McDowell  v.  Delap,  2  A. 
K.  ]y):arsh.  33  ;  Jackson  v.  Pierce,  2  Johns.  221.] 

ORMOND,  J. — The  contract  is  in  substance,  an  agree- 
ment by  which  the  defendant  was  to  pay  the  plaintiff  $150 
for  the  chofce  of  two  half  sections  of  land,  w^hich  belonged 
to  them  jointly,  and  the  right  to  cultivate  for  one  year  a  por- 
tion of  cleared  land,  it  being  as  "it  appears,  uncertain  at  the 
time,  whetherall  the  cleared  land  was  on  the  half  section  se- 
lected by  the  defendant. 

It  is  very  clear,  that  so  long  as  this  contract  remained  ex- 
ecutory, not  being  in  writing  it  could  not  be  enforced  at  law 
by  either  party,  at  least  so  far  as  it  relates  to  the  choice  cff 
the  half  sections.  But  it  is  equally  certain,  that  after  it  was 
executed  by  a  conveyance  of  the  land  to  the  defendant,  pur- 
suant to  the  contract,  an  action  will  lie,  for  the  consideration 
agreed  to  be  paid.  It  is  indeed  the  common  case  of  assump- 
sit for  the  purchase  money,  after  a  sale  and  conveyance  of  an 
estate  in  land.  [See  the  precedents.  2  Chit.  PI.  38.] 
-  As  this  conveyance  had  not  been  made  when  this  action 
was  brought,  it  was  prematurely  commenced,  and  the  court 


JANUARY  TERM,  1847.  '889 

Gookin  v.  Richardson. 

correctly  rendered  judgment  for  the  defendant  on  the  facts 
agreed.  The  plaintiff  cannot  maintain  this  action,  by  proof 
of  facts  subsequent  to  its  commencenient,  by  which  alone  he 
has  the  right  to  sue  at  law. 

The  refusal  of  the  plaintiff  to  permit  the  defendant  to  en- 
joy a  portion  of  -the  cleared  land,  which  by  the  contract  he 
was  to  have  the  use  of  for  one  year,  will  not  defeat  his  right 
to  an  action  on  the  contract,  but  would  go  in  mitigation  of 
the  damages. 

A  contract  made  on  Sunday  cannot  be  enforced,  nor  will  a 
subsequent  ratification  validate  it,  as  it  was  originally  void. 
[Sheppeyv.  Eastwood,  9  Ala.  198.]  But  when,  as  in  this 
case,  nothing  is  done  towards  the  performance  or  execution 
of  the  contract  until  a  subsequent  period,  the  fact  that  a  sira- 
ifar  contf  act  had  been  previously  made  on  Sunday,  will  not 
bring  the  subsequent  contract  within  the  statute.  This  is 
not. the  ratification  of  a  contract  previously  made,  but  is  a 
new  and  substantive  contract.  In  the  case  cited,  if  the  pro- 
missory not^  there  sought  to  be,  enforced,  had  not  been  made 
on  Sunday,  but  subsequently,  the  fact  that  the  parties  had 
made  a  similar  contract  previously  on  Sunday,  which  was  not 
valid,  could  not  render  nugatory  the  subsequent  binding  con- 
tract. 

Let  the  judgment  be  affirmed. 


GOOKIN  V.  RICHARDSON. 

1.  In  order  to  pass  the  legal  interest  in  h  promissory  note  to  a  third  person, 
and  to  invest  him  with  a  right  of  action  in  his  own  name,  the  transfer  must 
be  made  by  indorsement ;  and  the  indorsement  of  a  receipt  given  by  an 
attorney  at  law  for  a  note  placed  in  his  hands  for  collection,  will  not  pass 
to  the  assignee  the  legal  title  to  the  note,  although  the  attorney,  by  an  in- 

112  , 


890  *  ALABAMA. 


Gooklh  T.  Richardson. 


doiBeraent  on  the  receipt,  promised  to  pay  to  him  the  proceeds  when  col- 
lected ;  and  such  an  assignment  does  not  impqse  upon  the  obligee  the  ne 
cessity  of  pursuing  the  same  steps  as  are  necessary  to  charge  an  indorser. 
2.  Where  assignable  or  negotiable  paper  is  transferred  otherwise  than  by 
indorsement,  that  a  debt  due  from  the  assignor  to  the  assignee,  might  be 
extinguished  by  aa  agplication  of  the  proceeds,  the  inference  thbt  if  the 
notes  were  unproductive,  the  assignor  would  be  chargeable  upon  the  ori- 
ginal consideration,  may  be  repelled  by  countervailing  proof,  either  oral  or 
written. 

Writ  of  Error  to  the  Circuit  Court  of  Lauderdale. 

^His  was  an  action  of  afeumpsit,  whifch  was  tried  on  the 
gene7'alissue,  a.  verdict  retmned  for  the  plain tiflf,  and  judg- 
ment rendered  accordingly.  On  the  trial,  the  defendant  ex- 
cepted to  the  ruling  of  the  court.  The  plaintiff  gave  in  evi- 
dence a  paper  purporting  to  be  a  receipt  of  one  Brocchus,  an 
attorney  at  law,  to  the  defendant,  for  the  collection  of  two 
notes  [[therein  mentioned  ;  which  receipt  is  in  the  following 
terms:  "Rec'd,  Florence,  Ala.  18th  March,  1844,  for  col- 
lection, of  Mr.  Charles  Gookin.  the  following  note^  of  hand, 
viz :  one  signed  by  Henry  A.  Bragg,  dated  12th  July,  1843, 
du6  one  day  after  date,  for  the  sum  of  f  479  50 ;  also,  one 
other  note,  signed  by  H.   G.   Mitchell,  dated  2d  October, 

1843,  due  one  day  after  date,  for  one  hundred  dollars,  with 
interest  from  1st  January,  1843."  The  defendant,  by  his 
indorsement  on  the  receipt,  assigned  the  notes  therein  des- 
cribed to  the  plaintiff,  thus :  "  I  assign  the  within  notes  to 
Mr.  William  A.  Richardson,  value  rec'd,  this  28th  May, 
1844."  The  plaintiff  then  proved  by  Brocchus,  another  in- 
dorsement on  the  receipt,  of  the  followipg  tenor,  "  In  accord- 
ance with  the  above  assignment,  I  will  pay  over  the  proceeds 
of  the  within  mentioned  notes,  when  collected,  on  account 
of  Wm.  A.  Richardson  to  John  Simpson  4*  Co.,  Charles  Goo- 
kin, the  assignor,  to  pay  the/costs  of  collection.     May  29, 

1844.  P.  E.  Brocchus." 
Plaintiff   then,   to   show  due   diligence  in   endeavoring 

to  collect  the  notes,  produced  the  records  of  two  suits,  from 
which  it  appeared  that  the  defendant  had  recovered  a  judg- 
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ment  on  each,  at  the  fall  term  of  the  circuit  court  of  Lauder- 
dale, holden  in  1844  ;  that  executions  were  duly  issued  there- 
on, and  returned  "no  property  found."  It  was  also  proved, 
on  tne  part  of  the  plaintiff,  that  the  defendant  was  indebted 
to  him  in  a  much  larger  sum  than  the  amount  of  the  two 
notes,  and  that  they  were  transferred  in  substitution  of  that 
indebtedness  in  the  manner  above^stated. 

The  defendant  then  produced  the  account  of  the  plaintrfF 
against  him,  which  was  receipted,  thus  :  "  Rec'd  payment, 
this  28th  May,  1844,  in  full  of  all  demands  up  to  this  date." 
Signed,  "W.A.Richardson,  per  James  Todd;"  and  also 
proved,  that  the  notes  in  the  hands  of  Brocchus  were  re- 
ceived by  the  plaintiff,  without  recourse  to  ^him  if  he  should 
fail  to  collect  them  of  their  respective  makers.  This  testi- 
mony was  however  excluded,  on  the  ground  that  it  went  to 
vary  or  contradict  the  indorsement  of  the  receipt. 

The  court  charged  the  jury,  that  if  they  believed  the  evi- 
dence in  the  cause,  and  were  satisfied  that  the  assignment 
was  made,  as  proved,  for  a  pre-existing  debt,  and  the  plaintiff 
had  used  due  diligence  in  prosecuting  the  suits  on  the  notes 
to  judgment,  and  had  failed  to  collect  the  amount  due  there- 
on, then  they  must  find  for  the  plaintiff. 

E.  W;  Peck,  for  the  plaintiff  in  error,  insisted,  that  the  in- 
dorsement of  the  receipt  of  Mr.  BrocchuS,  did  not  transfer  the 
legal  interest  in  the  notes,  but  only  conferred  upon  the  as- 
signee the  authority  to  control  the  proceedings  upon  them, 
and  to  receive  the  money  when  collected.  [Chitty  on  Bills, 
131,  note,  171,«K)te;  Story  on  Bills,  222;  1  H,  Bla.  Rep. 
605.]  The  evidence  that  the  assignment  was  made  without 
recoursef,  does  not  contradict  any  written  contract.  [3  Ala. 
Rep.  610  ;  6  Id.  146,  249.]  The  charge  of  the  court  is  er- 
roneous ;  for  conceding  the  truth  of  the  evidence,  and  it  does 
not  sustain  the  declaration.^ 

L.  P.  Walker,  for  the  defendant  in  error,  contended,  that 
the  testimony  excluded  by  the  court  went  to  vary  the  writ- 
ten contract  by  which  the  plaiutiff  became  the  proprietor 
of  the  notes  ;  and  was  therefore  rightly  rejected.  [8  Johns. 
Rep.  190;  19  Id.  313;  3  Stew.  Rep.  271;  2  Porter's  Rep. 
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308 ;  6  Id.  498;  2  Ala.  R.  280 ;  3  Id.  610,. 648  ;  8  Id.  260.] 
The  bill  of  exceptions  does  not  raise  the  question  whether 
the  notes  were  transferred  by  the  indorsement  of  the  receipt; 
if  it  does,  it  is  insisted  that  the  indorsement  passed  the  title 
to  the  notes.  [Story  on  Prom.  Notes,  127  ;  Story  on  Bills, 
«26 ;  Chitty  on  Bills,.  235 ;  3  Dana's  Rep.  21 ;  2  Ala.  Rep. 
275  ;  9  Id.  30.]  If  a  note  is  received  in  payment  of  a  pre- 
existing debt,  the  party  receiving  it,  if  it  is  not  paid,  may 
maintain  an  action  on  the  original  consideration.  [Chitty  on 
Bills,  244;  7  J.  Rep.  65;  2  Porter's  Rep.  409;  1  Cow.  R. 
413;  1  Cranch's  Rep.  181. J  The  note  of  a  third  person 
thus  received  is  prima  fade,  a  conditional  payment — merely 
accepting  such  ijote,  or  giving  a  receipt  in  full  for  the  debt, 
is  not  sufficient  to  prevent  the  recourse  of  the  creditor,  in  the 
event  of  non-payment.  [2  Caines  Rep.  116  ;  5  Johns.  Rep. 
68;  9  Id.  309;  lO  Pet.  Rep.  534';  1  Smith's  Lead.  Cases 
and  notes,  256.]  Although  the  plaintiff  does  not  declare  as 
an  indorsee,  yet  the  indorsement  was  admissible  uhder  the 
common  counts,  and  cannot  be  varied  by  parol  proof  in  such 
case,  any  more  than  if  it  had  been  specially  declared  on.  [1 
Hawk's  Rep.  195.]  The  notes  being  in  suit  when  the  trans- 
action took  place,  they  could  not  be  assigned  otherwise  than 
by  an  indorsement  of  the  receipt. . 

COLLIER,  C.  J. — According  to  the  principles  of  mer- 
cantile law,  a  bill  or  promissory  note  payable  to  a  certain 
person  or  his  order,  could  only  be  transferred  by  indorsement, 
so  as  to  enable  the  holder  to  maintain  an  action  thereon  in 
his  own  name  kgainst  the  previous  parties.*  A  mere  assign- 
ment of  such  paper  without  .an  indorsement,  will  invest  the 
holder  with  the  same  rights  only,  as  he  would  acquire  upon 
an  assignment  of  a  bill  not  riegotiable  ;  and  if  the  beneficial 
interest  be  transferred,  but  there  has  been  no  indorsement, 
the  action  must  be  brought  in  the  name  of  the  payee.  [Story 
on  Bills,  222 ;  Chitty  on  Bills,  9th  Am.  ed.  252 ;  Gibson  v. 
Minet,  1  H.  Bla.  Rep.  605 ;  Pearse  v.  Hirst,  10  B.  4*  C.  Rep. 
122 ;  Peacock  v.  Rhodes,  Doug.  R.  633 ;  Andrews  &.  Bros. 
V.  McCoy,  8  Ala.  Rep.  920,  927.] 

It  is  declared  by  a  statute  of  this  State,  that  all  *writinjgs 
for  the  payment  of  money,  or  any  other  thing,  may  be  as- 
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signed  by  indorsement,  whether  they  are  payable  to  the  or- 
der or  assigns  of  the  obligee  or  payee,  or  not ;  and  the  as- 
signee may  sue- thereon  in  his  own  name.  [Clay's  Dig.  381, 
<^  6  ;  see  also,  Id.  383,  <§>  12.] 

From  this  view  of  the  law,  it  is  entirely  clear,  that  the  le- 
gal title  to  the  notes  in  the  hands  of  Mr.  Brocchus,  did  not 
pass  to  the  plaintiff  by  the  indorsements  on  the  receipt.  The 
assignment  of  the  notes,  as  evidenced  by  the  defendant's  in- 
dorsement on  the  receipt,  did  not  authorize  the  assignee  to 
hold  the  makers  liable  to  him  ex  directo,  though-  in  equity  it 
conferred  all  the  title  which  the  assignor  had.  He  might 
have  controlled  their  collection,  received  the  money,  settled 
with,  or  released  the  makers,  subject  to  any  lien  of  the  at- 
torney. The  indorsement  of  Mr.  Brocchus  recognizes  the 
act  of  the  defendant,  promises  to  pay  the  proceeds  of  the 
notes,  when  collected,  on  account  of  the  assignee  to  Messrs. 
Simpson  &  Co.,  and  look  to  the  assignor  to  pay  the  costs  of 
collection. 

The  contract  then  between  the  plaintiff  and  defendant  is  not 
analagous  to  an  indorsement  that  is,  it  does  not  prima  facie 
impose  upon  the  assignee  the  necessity  of  adopting  the  same 
measures  as  are  necessary  to  charge  an  indorser.  It  may  be 
conceded  that  whenever  it  was  shown  by  extrinsic  proof  that 
the  defendant  was  indebted  to  the  plaintiff,  and  that  the  re- 
ceipt was  indorsed  with  the  view  of  furnishing  from  the  pro- 
ceeds of  the  notes,  the  means  of  extinguishing  this  indebt- 
edness, the  presumption  would  arise,  that  if  the  notes  were 
unproductive,  then  the  assignor  would  be  chargeable  upon 
the  original  consideration.  But  this'  presumption  would  be 
a  mere  inference  of  fact,  and  might  be  repelled  or  entirely  re- 
moved by  countervailing  proof.  No  rule  of  evidence  would 
be  violated  by  its  admission — there  is  no  writing  indicating 
the  contract  between  the  parties,  which  would  be  contra- 
dicted, added  to,  or  varied.  The  evidence  then,  that  the 
notes  were  assigned  without  recourse,  or  that  the  defendant 
should  stand  discharged  from  his  indebtedness,  although  the 
plaintiff  failed  to  realize  the  amount  of  them,  serve  but  to 
show  what  was  the  contract  between  the  parties.  In  the 
absence  of  a  writing  showing  this,  by  agreement  of  the  par- 
ties, or  by  legal  intendment  and  conclusion  operating  upon  a 
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writing,  the  evidence  was  free  from  objection.  The  ruling 
of  the  circuit  court  is  consequently  erroneous — its  judgment 
is  therefore  reversed,  and  the  cause  remanded. 


ATWOOD  V.  SMITH. 


1.  A  court  of  chancery  will  direct  an  issue  to  be  tried  at  law  only  in  those 
cases  where  doubt  is  produced  in  the  mind  of  the  chancellor,  either  by  the 
nature  of  the  proof  itself,  or  by  reason  of  conflicting  evidence. 

2«  Although  an  issue  has  been  directed  to  ascertain  the  sanity  or  insanity  of 
an  individual  at  the  time  of  making  a  contract,  and  the  verdict  of  insanity 
is  returned  by  the  jury,  and  the  judge  trying  the  cause  certifies  that  he 
cannot  say  it  was  improper,  yet  an  appellate  court  must  disregard  these 
proceedings,  if  the  evidence  at  the  hearing  of  the  bill  was  such  that  the 
chancellor  should  have  decreed  on  it  in  the  first  instance. 

3.  Where  one  partner  is  bound  to  attend  personally  to  the  business  of  the 
firm,  and  afterwards  becomes  infirm  in  mind  by  reason  of  intemperance,  a 
court  of  equity  will  not  be  authorized  to  set  aside  an  agreement  then  made 
for  the  dissolution  of  the  concern,  on  the  ground  of  fraud  and  imposition, 
when  that  is  to  be  inferred  only  from  the  fact  that  profits  have  been  real- 
ized when  loss  was  anticipated. 

-  Writ  of  Error  to  the  Court  of  Chancery  for  the  Thirteenth 
Chancery  District. 

The  bill  in  this  case  is  filed  by  Smith  against  Atwood,  and 
its  object  is  to  set  aside  an  agreement  entered  into  between 
them  on  the  22d  July,  1841,  dissolving  a  co-partnership  pre- 
viously existing,  and  also  to  set  aside  a  deed  for  a  lot  of  land, 
of  the  same  date,  on  the  ground  of  the  insanity  of  the  com- 
plainant at  the  time  of  executing  them,  as  well  as  for  an  ac- 
count and  settlement  of  the  partnership. 

The  answer  denies  the  fact  of  insanity,  and  proof  being 
taken,  the  cause  was  heard  on  bill,  answer  and  testimony. 
The  chancellor  directed  an  issue  to  be  tried  in  the  circuit 
court.     This  was  accordingly  tried,  and  a  verdict  returned 
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that  Snjith,  on  the  22d  of  July,  1841,  at  the  time  the  agree- 
ment and  deed  were  made,  wag  deranged  in  mind,  and"  not  o£ 
sufficient  mental  capacity  to  give  his  free  and  vohintary  con- 
sent to  the  said  agreement  and  deed.  The  circuit  judge  cer- 
tified to  the  chancellor  that  he  could  not  say  he  was  dissatis- 
fied with  the  verdict  of  the  jury.  From  the  nature  of  the 
testimony,  and  the  general  complexifm  of  things  on  the  trial, 
he  would  not  however  have  certified  against  the  verdict  of 
the  jury,  let  it  have  turned  either  way. 

A  motion  was  made  to  the  chancellor  for  a  new  trial, 
which  he  refused,  and  adopted  the  verdict  as  the  basis  of  his 
decree. 

As  the  decision  of  the  case  involves  the  consideration  how 
far  the  award  of  the  issue  was  proper,  it  is  necessary  to  set 
out  the  evidence  touching  the  insanity  of  the  complainant. 

Mr.  Malone  knows  the  parties — the  complainant  since 
1835.  They  commenced  business  as  partners  at  Prairie 
Bluff  in  '37  or  '38.  Tliey  dissolved  in  July,  1841.  From 
May  '40  to  May  '41  the  firm  sold  $31,000  of  merchandise — 
the  business  was  conducted  entirely  by  the  complainant, with 
the  aid  of  clerks.  The  witness'  belief  was  that  the  com- 
plainant was  not  in  his  right  mind  ;  for  a  month  or  two  pre- 
vious to  the  22d  July,  '41,  and  after  that  date,  the  conduct 
and  deportment  of  the  complainant  was  not  that  of  a  man  of 
sound  mind  and  memory;  he  came  repeatedly  to  the  store  of 
Burke  &  Radcliff,  in  June  and  July,  walked  behind  the 
counter,  and  examined  many  of  the  books  of  that  firm,  with- 
out invitation,  and  without  saying  a  word,  afterwards  closing 
them  and  walking  out  entirely  silent.  This  he  had  never 
done  .previously.  On  another  occasion,  in  July  '41,  the  wit- 
ness saw  him  walking  the  streets  at  12  or  1  o'clock  at  night  ; 
he  also  came  up  into  the  second  story  of  a  house  where  the 
witness  was  sitting  up  with  a  sick  man  ;  he  then  had  nothing 
on  but  his  shirt;  he  acted  in  this  manner  some  two  or  three 
times  in  that  month — going  up  to  about  the  head  or  last  step 
of  the  stairs,  and  returning  without  saying  a  word'.  Witness 
knew  the  complainant's  habits,  and  never  saw  him  drink 
spirits,  and  never  saw  him  drunk ;  there  was  no  change  for 
six  weeks,  embracing  the  whole  of  July;  at  some  times  dur- 
ing this  period  he  appeared  more  bright  and  talkative,  and  at 
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Others  the  contrary.  The  fcorhplainant  left  Prairie  Bluflf  in 
August,  1841,  and  returned  in  April,  '42 — the  condition  of 
his  mind  considerably  improved.  Preyious  to  the  22d  of 
July,  '41,  this  defendant,  in  a  conversation  with  the  witness, 
tollfhhim  the  complainant  was  crazy,  and  believed  it  to  be  on 
account  of  a  young  lady  then  named. 

Or^  cross-examination,  this  witness  answers  that  he  heard 
the  complainant  say  previous  to  the  dissolution,  that  the  firm 
had  done  a  losing  business ;  he  also  heard  him  say  he  had 
$15,000  surplus,  and  again  in  June  or  July,  that  he  believed 
he  had  injured  the  defendant,  and  would  be  glad  to  get  out 
of  the  firm.  From  the  commencement  of  the  firm's  business 
until  June  '41,  the  complainant  was  attentive  to  business  and 
applied  himself  closely  to  it  j  from  June  until  the  dissolution 
he  paid  little  or  no  attention  to  the  business  of  the  store,  but 
spent  the  days  during  that  period  in  walking  about  the  streets 
from  one  house  to  another.  At  the  time  of  taking  the  depo- 
sition, the  complainant  was  the  same*  as  he  was  previous  to 
June  '41,  and  was  in  this  condition  on  his  return  in  April 
'42.  The  village  of  Prairie  Blufi"  in  June  and  July  '41,  was 
extremely  sickly,  and  the  care  and  responsibility  consequent- 
ly devolving  on  the  defendant,  by  complainant's  absenting 
himself,  was  burthensome  and  oppressive, 

Mr.  Ellis,  at  the  time  of  taking  his  deposition,  had  known 
the  complainant  five  years — the  annual  sales  of  the  firm 
were  about  $25,000,  and  the  partnership  continued  for  some 
two  years.  Witness  considered  the  complainant  insane  at 
the  date  of  the  agreement,  that  is,  in  June  and  July  '41 — for 
a  month  or  two  previous  to  the  22d  July,  and  afterwards,  his 
acts  were  different  from  those  of  a  man  of  sound  mind — a- 
bout  that  time  he  neglected  his  business,  spent  most  of  his 
time  in  striding  up  and  down  the  street — he  frequently  went 
into  merchants'  stores,  and  even  -behind  their  counters,  open- 
ed their  books  and  examined  them  without  permission,  then 
went  out  without  making  any  remark.  This  the  complain- 
ant had  never  done  previous  to  June,  '41,  so  far  as  the  wit- 
ness knew.  He  also  appeared  very  restless  and  melancholy 
— often  spoke  about  the  business  of  his  concern,  stating  it 
was  doing  a  )osing  business — that  he  had  made  a  purchase  of 
goods  on  too  short  payments,  so  that  it  would  be  difficult  to 
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meet  them — this  was  his  constant  theme,  and  he  also,  at  the 
same  time  stated  the  profits  of  the  concern  were  from  ten  to 
eighteen  thousand  dollars— the  complainant  left  Prairie  Bluff 
the  2d  of  August,  '41,  and  was  absent  about  six  months — 
the  condition  of  his  mind  is  better  noAv  than  it  was  when  he 
left.  Witness  had  never  seen  the  complainant  drunk  much. 
About  June,  '41,  he  heard  the  defendant  say,  the  complain- 
ant was  neglecting  his  business  and  drinking  too  much,  and 
he  wished  the  complainant  would  either  go  back  to  his  busi- 
ness at  the  store,  or  go  to  the  defendant's  plantation  and  shoot 
squirrels,  so  as  to  quit  his  present  habits. 

On  cross-examination,  this  witness  deposes  that  he  heard 
the  complainant  say,  his  reason  for  not  answering  letters  writ- 
ten by  the  defendant  when  in  Maryland  was,  that  he  did  not 
wish  his  friends  there  to  know  thbt  he  had  been  intemperate 
in  this  State.  With  reference  to  taking  some  money,'  the 
the  complainant  had  taken  it  to  bear  his  expenses,  and  charg- 
ed himself  with  it.  Afterwards  he  returned  it  to  the  iron 
chest,  supposing  he  should  not  go,  and  erased  the  entry ;  sub- 
sequently he  took  the  money  and  renewed  the  entry.  This 
was  done  the  2d  of  August,  '41.  The  witness  deposed  also 
to  the  complainant's  conversations,^in  which  he  said  he  was 
afraid  the  firm  had  done  a  bad  business,  and  that  it  was  un- 
profitable. At  the  same  time  he  said  the  firm  had  made  a 
profit  of  ten  or  fifteen  thousand  dollars — that  he  had  injured 
the  defendant  in  the  management  of  the  business — that  in 
his  last  purchases  he  had  made  a  very  bad  selection  of  goods 
in  "New  York,  and  had  made  the  payment  of  the  notes  on  so 
short  a  time,  that  it  would  be  difficult  to  meet  them,  and 
thereby  he  would  injure  the  defendant.  These  conversations 
took  place  before  he  left  for  Maryland.  The  complainant's  re- 
collection now,  of  occurrences  which  took  place  at  and  before 
the  dissolution  is  good.  On  re-examination,  the  witness  is 
positive,  the  complainant,  in  Juiie  and  July,  '41,  was  not 
competent  to  transact  his  own,  or  the  business  of  the  fi^rm. 

Mr.  Hall  had  known  the  complainant  for  six  or  seven 

years.     About  the  22d  July,  he  appeared  to  be  different  in 

his  general  and  private  conduct  from  what  he  was  and  had 

been  six  months  previously.     His  Conduct  was  different  from 
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that  of  a  man  of  sound  mind.  Witness  came  to  this  concla- 
sion,  from  the  manner  in  which  he  neglected  business,  and 
from  the  manner  in  which  he  spoke  of  it — stating  the  firm 
was  doing  a  bad  business,  and  that  he  was  injuring  the  de- 
'fendant  by  his  last  purchase  of  goods.  He  strolled  about 
town  at  times  when  he  should  have  attended  to  business-^ — 
talked  Strangely  of  himself  and  business,  sometimes  saying  he 
was  better,  then  again  that  he  was  worse.  He  also  said  he  had 
the  horrors,  and  that  he  sometimes  drank  too  much.  His 
mind,  after  his  return  from  Maryland,  weis  in  its  usual  condi- 
tion, and  as  it  was  previous  to  June,  '41.  He  heard  the  de- 
fendant say,  previous  to  July  22d,  '41,  that  something  was 
the  matter  with  complainant — that  he  was  afraid  he  was  go- 
ing crazy  about  a  young  lady^  then  named,  and  if  he  did  not 
do  befter  the  defendant  would  have  to  dissolve  the  firm,  but 
did  not  wish  to  do  so,. because  it  would  embarrass  the  busi- 
ness, and  would  injure  him  much.  Defendant  wanted  the 
complainant  to  go  to  his  plantation,  and  remain  there  until 
he  became  more  steady,  for  he  had  discovered  the  cMnplain- 
ant  drank  too  much,  and  for  this  reason  he  had  locked  his 
cellar.  In  the  same  conversation,  the  defendant  said,  he 
could  compel  the  complainant  to  remain  and  close  the  busi-. 
ness,  but  he  did  not  know  but  it  would  be  better  to  let  him 
off. 

On  cross-examination,  this  witness  stated,  that  at  the  in- 
stance of  complainant  and  defendant,  he  went  to  Wetumpka, 
to  ascertain  the  chance  of  selling  a  stock  of  goods  there — 
the  proposition  was  made  by  both.  The  complainant  went 
to  Dayton,  and  said  he  was  going  to  look  out  a  location  to 
sell  part  of  the  stock  of  goods.  This  was  about  the  time  the 
goods  were  received.  Witness  has  been  a  merchant — saw 
the  stock  of  goods,  and  thought  at  the  time  they  were  too 
many  for  the  market.  Heard  both  parties  say  they  had 
bought. too  many  goods.  Witness  does  not  think  it  possible 
for  the*  firm  to  have  paid  bills  maturing  in  October  from  a 
stock  of  goods  purchased  in  April.  He  heard  the  complain- 
ant say  previous  to  the  dissolution,  but  not  afterwards,  the 
firm  was  doing  a  losing  business,-  and  was  afraid  he  was  in- 
juring the  defendant. 

On  the  re-examinatioii  by  the  complainant,  the  witness 
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States,  he  heard  the  complainant  say  that  he  drank  too  much, 
but  the  witness  did  not  remember  that  he  ever  saw  him 
drunk.  During  the  period  previously  spoken  of,  the  witness 
did  not  think  the  complainant,  at  times  and  periods,  compe- 
tent to  attend  to  business  correctly. 

Doctor  Fant  testified,  he  was  acqainted  with  both  parties 
since  '40  ;  that  during  a  portion  of  June  and  July,  '41;  the 
complainant's  condition  was  different  from  what  it  had  been 
prievious  to  that  time — could  not  say  that  it  was  different 
from  that  of  a  man  of  sound  mind  and  memory  j  cannot  form 
any  comparison  of  complainant's  sanity  or  insanity  from  wit" 
nesses  previous  knowledge  of  him.  Gannot  speak  of  him 
professionally,  as  he  never  was  called  in.  As  a  physician,  he 
does  not  think  that  persons  who  have  been  insane  are  apt  to 
recollect,  after  the  mind  is  restored,  all  that  occurred  during 
their  insanity.  -  On  cross-examination,  the  witness  testified, 
he  was  not  intimate  with  the  complainant  at  any  time,  nor 
does  he  know  that  the  complainant  drank  to  excees ;  believes 
he  was  under  the  influence  of  liquor  more  or  less ;  never  saw 
him  drink,  but  has  seen  him  when  witness  believed  him  to 
be  under  the  influence  of  liquor — his  conduct  now  is  more 
calm  and  composed  than  it  was  about  June  and  July,  '41 — 
he  now  looks  rational,  and  so  far  as  the  witness  knows,  he 
talked  so  then — he  is  not  in  the  state  now,  that  he  was 
then.  •  -       , 

Mr.  Holt  testified,  the  complainant  boarded  with  him  in 
July,  '41,  and  he,  during  that  month,  acted  like  a  man  usu- 
ally does  when  he  is  about  half  drunk;  he  never  believed 
the  complainant  was  unsound  in  mind,  further  than  the  influ- 
ence of  liquor.  Witness  knew  his  habits  up  to  22d  July,  '41 
— saw  him  drinking  ofi"  and  on  for  about  six  weeks  previous- 
ly, and  in  the  opinion  of  witness  the  complainant  during  that 
time,  was  under  the  influence  of  intemperate  drinking ;  the 
effect  this  had  on  him  was,  to  cause  him  to  neglect  his  busi- 
ness, and  to  stroll  about  the  streets.  When  the  complainant 
returned,  his  mind  was  about  like  it  was  prior  to  to  the  pe- 
riod he  took  to  intemperate  drinking. 

This  witness/"on  cross-examination,  testified,  he  heard  the 
complainant  say,  after  his  return  from  Maryland,  he  would 
be  satisfied  with  his  settlement  with  the  defendant,  if  the 
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latter. wjould  give  him  a  certain  note  left  in  the  iron  chest, 
due  from  him  to  defendant,  and  also  convey  to  him  a  lot  of 
ground  which  he  had  previously  conveyed  to  defendant,  be- 
fore he  went  to  Maryland.  Previous  to  the  dissolution,  the 
witness  heard  the  complainant  say  he  had  injured  the  defend- 
ant in  the  purchase  of  the  last  stock  of  goods  on  two  short 
payments ;  that  Dexter  had  sued  the  defendant  for  a  largo 
sum,  and  defendant  would  not  be  able  to  meet  the  payment 
for  the  goods,  and  by  that  means  the  firm  would  be  embar- 
rassed, and  complainant  wished  to  get  his  name  out  of  the 
firm. 

Mr.  RadcliJff  testified,  he  was  a  merchant,  doing  business 
at  Prairie  Bluflf ;  during  the  period  of  the  alledged  insanity  of 
the  complainant,  his  acts  and  conduct  induced  witness  to  sus- 
pect his  sanity ;  during  that  time,  he  several  times  came  to 
witnesses  store,  went  behind  the  counter,  turned  over  and 
looked  through  the  witness'  books,  would  then  pass  out  with- 
out any  apparent  motive  or  design.  For  the  purpose  of  saP- 
isfying  himself,  the  witness,  as  to  the  complainant's  unsound- 
ness of  mind,  he  asked  him  what  was. the  matter,  and  the 
complainant  said  sometimes  he  had  the  horrors,  at  other  times 
the  firm  was  broke — on  other  occasions  he  would  insist  on 
witness  going  over  to  his  store,  and  purchase  goods  at  New 
York  cost.  Witness. did  go  at  difierent  times,  and  make 
purchases,  but  after  suspecting  complainant's  insanity,  was 
induced  to  resist  ftirther  importunities  on  such  terms.  Wit- 
ness believes,  at  that  time  the  complainant  was  laboring  tin- 
der insanity.  So  far  as  the  witness  knew,  the  complainant 
was  a  man  of  sobriety.  On  his  return  he  was  sane.  Wit- 
ness heard  the  defendant  speak  of  the  complainant's  insanity 
previous  to  22d  July,  '4L  Defendant  said  he  did  not  know 
what  was  the  matter  with  the  complainant,  unless  he  was  in 
lore  with  a  certain  young  lady. 

In  answer  to  cross  interrogatories,  this  witness  testified, 
the  complainant  told  him  he  had  borrowed  the  index  from 
one  of  defendant's  clerks,  and  had  copied  off  the  names  of 
*  customers.  He  showed  witness  some  of  the  amounts  oppo- 
site the  names,  which  he  had  put  down  from  recollection — ^he 
said  he  did  not  know  he  had,  it  exactly  right,  -but  if  he  could 
get  a  fair  sha,ke  at  the  books  he  could  have  it  so. 
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Mr.  Wilkins  testified,  the  cx)mplainant's  general  conduct 
was  such  as  to  induce  him^  to  believe  his  mind  somewhat  af- 
fected, but  did  not  consider  him  quite  insane — he  talked  a 
great  deal  about  his  business,  and  would  frequently  leave  it 
when  his  services  were  apparently  nepded.  Witness  knows 
the  complainant's  habits,  and  thinks  he  was  intemperate  for 
sonje  time  previous  to  the  dissolution ;  thinks  intemperance 
was  one  cause  that  affected  his  mind,  and  that  .when  under 
the  influence  of  liquor  he  would  appear  very  stupid,  and  fre- 
quently sleep  all  day.  This  witness  speaks  of  a  similar  de- 
claration by  the  defendant,  that  the  complainant  was  crazy, 
and  his  belief  of  the  cause  of  it.  Also,  of  the  complainant's 
admissions  as  to  bad  purchases,  and  ,his  desire- to  get  out  of 
the  concern  as  he  commenced. 

Mr.  Borden  testifies,  that  he  has  known  the  complainant 
for  six  years,  but  was  not  intimate  with  him  at  the  22d  July, 
'41 ;  he  was  however  well  acquainted  with  him,  and  had 
been  for  two  years.  About  that  time,  he  ^^appeared  as  usual, 
only  not  quite  so  attentive  to  business.  Witness  believes^l^e 
was  of  sound  mind,  and  very  anxious  to  quit  business.-^ 
His  habits  at.  that  time  were  not  good ;  he  was  seen 
drunk,  and  face  very  much  bloated,  and  witness  was  very 
much  surprised  at  his  looks,  until  he  found  out  his  dri?;^king; 
his  general  conduct  appeared  like  a  man  destitute  of  any 
prospective  business,  and  he  would  not  apply  himself  to  any 
duties  of  the  store.  Witness  has  no  doubt  he  was  as  much 
sane  as  he  generally  appeared  for  the  last  three  years.  Wit- 
ness has  been  clerk  to  the  defendant  since  the  dissolution. 

On  cross-examination  he  testified  the  complainant  had  ap- 
plied to  witness  to  rent  his  storehouse ;  this  was  a  short  time 
before  the  dissolution,  he  said  to  witness  he  would,  take  i%M.  * 
he  could  divide  the  stock  then  on  hand ;  that  he  had  been 
doing  a  losing  business  for  some  time,  and  that  he  was  glad 
to  get  out  of  the  business ;  heard  the  complainant  say,  both 
before  and  after  the  dissolution,  he  had  been  doing  a  murder- 
ous business ;  that  he  had  better  been  clerking  for  about  $200 
a  year  than  to  have  been  in  the  firm.  .  •  ,  ,- 

Mr.  Cook  believed  the  complainant  was  not  of  sound  mind 
— the  circumstances  which  led  him  to  this  conclusion  were, 
in  the  first  place,  what  rumor  had  said  about  him,  and  of  his 
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abandoning  business,  when  previous  to  that  time  he  was 
very  active  and  attentive;  next  walking  about  town,  loafer- 
ing,  and  other  times  setting  at  one  place  for  a  consideable 
time,  with  a  melancholy  face,  and  stroking  his  hand  through 
the  hair  of  his  head. 

Mr.  E.  H.  Cook,  has  known  the  complainant  during  the 
•whole  period;  has  had  but  litte  conversation  with  him  since 
his  return,  but  witness  thinks  he  is  more  rational  than  when 
he  left — the  complainant  has  always  talked  rational  to  him ; 
does  not  now  act  as  he  did  in  July,  '41. 

H.  T.  Brantly,  knew  the  complainant,  but  was  not  inti- 
mate with  him  ;  can't  say  he  has  ever  seen  him  act  different- 
ly from  a  man  of  soundi  mind ;  has  seen  him  look  dejected  ; 
he  Looks  now  as  he  usually  did,  except  the  appearance  of  de- 
jection is  gone. . 

'  Mr.  Dehart,  was  acquainted  with  the  complainant  inti- 
mately, in  July,  '41 ;  about  that  time  the  acts  of  complain- 
ant would  sometimes  induce  the  witness  to  believe  him  un- 
sound,  but  on  other  occasions  he  appeared  rational.  Some 
of  the  acts  which  induced  this  belief  were,  that  he  would 
sometimes  say  his  head  was  deranged  ;  again, .that  he  wish- 
ed he  was  dead — besides  this,  he  totally  abandoned  his  busi- 
ness, ^nd  did  many  other  things  which  induced  witness  to 
think  him  unsound  in  mind.  Upon  the  whole,  his  opinion 
was  wavering,  sometimes  he  thought  the  complainant  of 
sound  mind,  and  at  others  unsound — never  saw  the  com- 
plainant drinking  or  drunk,  and  believes  he  was  temperate. 

Mr.  Dexter  testified,  that  he  was  absent  from  Prairie  Bluff, 
in  June  and  July,  '41,  but  knew  the  complainant  intimately 
in  April  and  May  of  that  year ;  during  those  months  his  con- 
duct manifested  a  disordered  mind,  but  witness  never  could 
discover  any  defect  of  memory ;  the  tenor  of  his  conversa- 
tion was  confined  almost  entirely  to  the  business  of  the  firm, 
saying  that  the  firm  had  been  doing  a  bad  business  pl-evious 
to  that  time  ;  that  the  purchase  he  had  recently  made  in  New 
York,  was  too  large  in  amount,  injudicious  in  the  selection,  and 
must  inevitably  result  in  considerable  loss  to  the  defendant ; 
during  part  of  April,  ^nd  all  May,  the  complainant  did  not 
attend  to  the  business  of  the  firm  with  the  diligence  former- 
ly practiced,  and  was  frequently  walking  about  the  streets  to 
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the  neglect  of  his  business.  About  that  time  the  complain- 
ant said  his  mortification  was  such,  on  account  of  the  disas- 
trous condition  of  the  business  of  the  firm,  that  he  was .  at 
times  tempted  to  commit  suicide,  and  that  if  he  had  a  sum  of 
money  at  his  disposal,  to  remunerate  the  defendant,  he  would 
give  up  the  whole,  if  it  took  the  last  dollar  he  had,  and  that 
he  would  be  glad  to  get  out  of  the  concern  on  any  terms. 
Such  conversations,  and  such  acts  induced  the  witness  to  be- 
lieve him  [disordered  in  mind ;  whether  the  assertions  made 
by  him  were  true,  the  wit.ness  does  not  know. 

On  cross-examination,  this  witness  deposed,  the  complain- 
ant had  told  him  he  purchased  the  stock  of  goods  in  New 
York,  with  a  view  to  its  division,  and  that  by  so  doing,  he 
could  settle  the  affairs  of  the  firm  more  advantageously  to 
himself — has  never  been  able  to  discover  the  slightest  defect 
in  memory  of  the  complainant,  and  believes  his  recollection 
is  good  as  it  ever  was.. 

Mr.  Bryan  was  present  as  a  witness  to  the  deed  for  the 
lot,  executed  in  July,  '41 ;  its  value  wa^  from  eighty  to  one 
hundred  dollars — saw  no  consideration  pass — the  complain- 
ant "was  sober  and  calm  ;  the  deed  was  executed  early  in  the . 
morning.;  witness  was  intimately  acquainted  with  the  com- 
plainant ;  about  that  time  he  acted  difierently  from  his  usual 
manner,  but  in  the  opinion  of  witness  this  arose  more  from 
derangement  of  feeling  than  reason  ,•  he  seemed  melancholy 
from  disappointment  in  business,  for  it  was  to  business  alone 
he  attributed  his  feelings ;  complainant  said  no  one  could 
tell  what  he  sufiered.  About  this  time  witness  saw  tke  com- 
plainant under  the  inflpence  of  liquor  ;  according  to  his  be- 
lief, liquor  produced  the  same  effect  on  him  as  on  other  men; 
he  was  sane,  so  far  as  the  witness  knows.  Witness  was  also 
called  as  a  witness  to  the  deed  of^dissolution.  Complainant 
was  calm  and  sober,  and  so  far  as  the  witness  knew,  was 
sane.  Witness  was  clerk  to  the  firm ;  has  heard  the  defend- 
ant say  he  thought  the  complainant  was  crazy,  or  would  go 

crazy  about  Miss — .     When  the  witness  was  called  in 

the  complainant  had  the  deeds  spread  out  before  him,  and 
wasexaming  them.  Witness  went  on  with  him  as  far  as 
Halifax,  N.  C,  and  his  conduct  on  the  route  was  the  same  as 
that  of  travellers  generally,  except  that  he  was  melancholy, 
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dejected  and  reserved.  Previous  to  the  dissolution  the  com- 
plainant said  he  was  a  fool  for  not  going  out  of  th6  firm  in 
January,  1841,  for  then  the  defendant  would  have  given  him 
.f'3,000  for*  his  share  of-  the  profits,  and  have,  closed  up  the 
Concern  himself  Also,  that  his  last  purchase  was  so  bad  it 
would  absorb  about  all  the  profits  that  had  been  made,  and 
the.  defendant  be  injured,  therefore  the  complainant  was  wil- 
ling to  go  out  without  a. dollar;  his  condition  now  is  as  it 
was  formerly,  with  the  exception  of  melancholy  and  drink  ; 
his  recollection  of  occurrences  which  took,  place  about  the 
•  time  of  the  dissolution,  is  good. 

Mr.  Robbins  testified  the  conduct  of  the  complainant  was 
such  as  to  induce  him  to  believe  him  either  lore-sick,  insane, 
drunk,  or  a  fool.  In  '40,  he  was  familiar  with  the  witness, 
and  wished  to  sell  him- goods,  but  in  the  spring  or  summer  of 
'41,  his  conduct  altered — he  was  less  anxious  to  sell  the  wit- 
ness goods,  and  once  when  he  was  walking  the  streets,  with 
his  hands  in  his  pockets,  and  head  down,  the  witness  stopped 
him  to  talk  about  buying  goods,  but  he  turned  ofi"  in  an  in- 
different manner,  which  insulted  witness.  On  another  occa- 
sion, the  complainant  came  to  witness'  house,  and  his  man- 
ner then  was  such  as  to  induce  the  witness  to  ask  him  what 
was  the  matter  ;  he  then  said  he  believed  he  was  most  crazy, 
and  wished  he  was  dead.  Witness  asked  him  if  he  was  not 
love  sick,  but  he  said  no,  but  wished  he  was  dead. 

On  the  part  of  the  defendant  several  witnesses  tvere  exam- 
ined, and  the  substance  of  their  testimony  bearing  on  the 
questioft  of  insanity  may  be  thus"  statted  : 

Mr.  Marsh  heard  the  complainant  say,  in  June,  '42,  tfiat  he 
took  to  drink  before  the  dissolution  ;  and  the  reason  was  to 
bring  that  about,  because  the  defendant  had  not  put  in  the 
firm  the  amount  of  money  agreed  on,  but  instead  took  mo- 
ney-out, and  thereby  embarrassed  the  concern;  that  the  peo- 
ple here  thought  him  crazy,  but  he  knew  well  what  he  was 
about ;  that  he  took  the  course  he  did  to  get  out  of  the  con- 
cern ;  he  admitted  he  had  made  bad  purchases  in  New  York, 
and  in  cdngequence  of  these  drawbacks  on  the  business,,  he 
did  not  care  much  what  he  did.  He  said  the  profits  of  the 
firm  were  $15,000. 

Mt.  Bennett  has  heard  the  complainant    peak  of  the  disso- 
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lution  as  a  matter  in  course.  In  June,  1842,  he  said  the  pro- 
fits were  $15,000  ;  that  previous  to  the  dissolution  he -would 
not  attend  to  business,  in  order  to  get  out  of  the  firm ;  that 
when  in  New  York,  he  had  laid  in  a  supply  of  goods  badly, 
in  order  to  embarrass  the  concern ;  that  defendant  had  not 
treated  him  properly;^  that  complainant  said  he  had  laid  in 
the  stock  of  goods  too  much  of  one  quality ;  that  the  stock 
might  be  divided,  he  taking  part,  and  the  defendant  the 
other,  but  to  this  defendant  objected ;  he  also  said  he  would 
be  satisfied  with  the  settlement,  if  defendant  would  make  him 
a  title  to  a  certain  lot  of  land  which  had  been  his,  and  give 
him'certain  notes  which  were  his  individual  property,  and 
which  were  left  in  his  trunk  when  he  went  to  Maryland. 
Subsequently  he  stated  to  witness  the  profits  of  the  concern 
were  $20,000  or  $25,000,  and  Jhat  he  was  insane  at  the  time 
of  the '  dissolution,  and  did  Mt  know  what  he  was  doing. 
Witness  was  in  company  with  complainant  a  short  time  be- 
fore lie  left  J  if  he  was  insane,  witness  did  not  know  it,  and  if 
drunk,  witness  did  not  see  him  drink  ;  at  times  the  complain- 
ant appeared  more  stupid  thap  usual. 

Mr.  Williams  testifies  that  in  July,  '41,  he  with  his  wife 
made  some  purchases  at  the  store,  and  after  the  goods  wefe 
measured  off,  the  complainant  asked  him  if  he  had  not  con- 
fessed a  judgment  in  favor  of  another  person,  and  on  receiv- 
ing an  affirmative  answer,  said  he  did  not  feel  disposed  to  let 
him  have  any  more  goods  on  credit ;  witness  then  proposed 
to  give  back  the  goods,  but  the  complainant  refused  to  take 
them,  but  said  the  next  he  got  he  must  pay  down ;  that  he 
thought  the  witness  had  more  to  pay  than  he  would  be  able 
to'pay. 

Mr.  Hazzle  had  business  to  transact  with  the  complainant 
about  the  22d  July,  '41;  that  he  was  at  all  times  capable  of 
transacting  the  business  with  witness. 

Mr.  Chadwick  was  in  company  of  the  complamant  about 
that  time  ;  he  appeared  cast  down  ;  his  countenance  was  dif- 
ferent from  what  it  used  to  be,  but  when  questions  about 
tiding  were  asked  him,  he  would  answer  as  usual. 

Mr.  Whatted  dealt  a  good  deal  with  the  firm  ;  the  com- 
plainant appeared  to  him  to  be  sensible.     After  the  dissolu- 
114 
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tion,  and  before  he  left  for  Maryland,  the  complainscnt  said 
he  had  quit  business ;  that  he  had  risked  too  much ;  in  an- 
swer to  an  inquiry  if  the  defendant  had  settled  with  him,  he 
said  he  had  settled  up  like  a  gentleman. 

Mr.  B.  Bennett  saw  the  complainant  frequently  about  the 
time  alluded  to  ;  never  has  seen  any  alteration  or  difference 
since  he  first  knew  him ;  has  heard  the  defendant  say  the 
complainant  was  in  great  trouble  of  mind  about  Miss , 

Mr.  Burgess  Bennett  states  the  complainant  spent  a  night 
with  him  about  the  last  of  June  or  first  of  July,  '41;  he  said 
the  business  was  involved,  and  the  firm  would  not  be  able  to 
meet  its  payments ;  that  he  had  purchased  so  many  goods 
that  the  firm  could  not  sell  enough  to  meet  its  payments,  and 
he  wished  to  get  out  6f  the  firm.  Witness  did  not  see  any 
thing  wrong  about  his  mind,  Mily  that  he  appeared  distressed 
on  account  of  his  business  ;  ms  talk  and  actions  did  not  dif- 
fer from  what  they  ordineirily  were.  Witness  had  no  induce- 
ment to  invite  complainant  to  his  house,  and  none  was  given 
until  the  complainant  remarked  that  he  would  go  out  with 
him  as  he  was  walking.  Never  saw  the  complainant  drunk, 
or  knew  of  his  drinking. 

Mr.  Johnson  is  a  merchant  at  Prairie  Blufi",  and  was  in  '39, 
'40  and  '41;  has  heard  the  complainant  frequently  say  previ- 
ous to  the  dissolution,  his  firm  had  not  made  any  thing ; 
since  the  complainant's  return,  he  has.  heard  him  say  the  firm 
had  not  made  a  dollar,  and  that  all  he  wanted  was  for  the  de- 
fendant to  pay  up  its  debts.  Witness  left  Prairie  Blufi"  on 
the  8th  June,  '41,  and  did  not  return  until  October ;  he  never 
saw  any  diffei"ence  in  complainant  up  to  the  time  witness  left, 
the  complainant  attended  to  business  as  usual ;  before  wit- 
ness left,  he  bargairted  with  complainant  for  a  bale  of  domes- 
tics, which  the  defendant  refused  to  let  him  have,  alledging 
the  complainant  had  sold  it  too  low,  and  remarking  he  was 
drunk,  in  love,  or  crazy. 

Mr.  Lor6  was  a  clerk  in  the  concern  at  the  time  of  disso- 
lution ;  he  was  in  the  house  when  the  articles  of  dissolution 
were  signed ;  the  complainant  acted  as  a  rational  man,  aifl 
seemed  to  understand  his  business.  He  was  not  attentive  to 
his  business ;  according  to  the  rales  at  which  goods  were 
sold,  the  business  could  not  have  beea  profitable ;  complain- 
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ant  was  not  at  all  times  so  insane,  drunk  or  foolish,  as  not  to 
know  what  he  was  about ;  at  times  he  was  despondent,  and 
under  the  influence  of  liquor.  In  a  conversation  with  com- 
plainant since  his  return,  h^said  his  intention  was,  when 
buying  the  stock  of  goods,  to  divide  them  with  the  defend- 
ant, and  if  he  had  succeeded  in  doing  so,  he  would  have  had 
the  defendant  where  he  wanted  him ;  witness  slept  in  the 
same  house  with  complainant ;  he  was  under  the  influence  of 
liquor  a  portion  of  the  day,  but  got  up  sober ;  he  slept  com- 
posedly; his-conduct  about  this  time  differed  from  his  former 
conduct  in  this,  that  he  woiiTd  go  up  stairs  and  spend  a  por- 
tion of  the  day. 

Mr.  Marshall  saw  the  complainant  frequently  about  the 
time  alluded  to,  when  he  considered  him  under  the  influence 
of  liquor ;  at  times  he  appeared  sober,  and  at  others  acted  as 
a  drunken  man. 

Mrs.  Hall  saw  the  complainant  drunk  once ;  she  noticed 
his  conduct  was  different  from  what  it  formerly  was,  and 
complainant  told  her  it  was  caused  by  liquor. 

Mr.  Coates  is  one  of  the  subscribing  witnesses  to  the  deed 
of  dissolution,  and  the  deed  for  the  lot-;  he  considers  the 
complainant  at  the  time  they  were  executed  was  sane  as  he 
ever  was,  and  knew  as  well  what  he  was  doing  as  he  ever 
did ;  he  said  at  the  time  he  had  as  fine  an  opportunities  for 
making  money  as  any  young  man  in  the  country;  that  he 
had  fooled  them  away  by  selling  goods  at  such  short  profits 
as  not  to  make  any  thing ;  after  his  return  to  Alabama,  the 
complainant  said  he  was  perfectly  satisfied  with  the  settle- 
ment, with  the  exception  of  the  lot  and  one  or  two  small 
notes  given  him  for  individual  services ;  the  lot  he  should 
and  must  have  back.  In  May  or  June,  '41,  the  complainant 
expressed  to  witness  his  desire  to  get  out  of  the  firm,  and  his 
reasons  were,  that  it  was  embarrassed  by  his  last  purchases ; 
these  were  made  in  March  and  April,,  at  from  four  to  eleven 
months,  and  made  the  firm  unable  to  meet  its  engagements 
out  of  its  own  means.  From  frequent  expressions  of  this 
wish,  the  witness  believed  it  was  the  choice  of  the  complain- 
ant to  go  out  of  the  firm ;  witness  was  clerk  and  book-keeper 
for  the  firm  ;  heard  no  conversation  between  the  parties  when 
the  deeds  were  signed  about  the  agreement,  but  had  heard 
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both  speak  of  it  separately;  the  complainant  did  not  read  it, 
nor  was  it  read  to  him  in  the  presence  of  witness ;  he  was 
called  in  by  defendant,  Avho  stated  what  the  writing  was ;  it 
was  in  his  hand-writing,  as  was  also  the  deed ;  the  parties 
were  standing  by  the  desk,  and  the  paper  lying  on  it  before 
them. 

Mr.  Parsons  is  a  resident  of  IVJaryland ;  states  the  com- 
plainant was  clerk  for  him  from  the  fall  of  '41  till  January 
'42 ;  he  came  there  some  time  in  the  summer  or  fall  of  '41,- 
witness  was  intimate  with  him ;  had  known  him  fifteen  or 
twenty  years;  had  constant  business  relations  with  him 
whilst  there ;  witness  regarded  him  as  perfectly  rational  the 
whole  time  ;  heard  the  complainant  complaip  that  defendant 
had  either  cheated  him  or  was  about  to  cheat  him  ;  said  he 
had  been  engaged  in  business,  but  it  was  unprofitable  owing 
to  defendant's  conduct ;  he  conversed  arid  acted  as  a  reason- 
able and  sensible  man,  and  made  an  excellent  clerk. 

Mr.  Maddox  was  also  a  resident  of  Maryland  ;  was  inti- 
mate with  the  complainant  during  the  time  he  was  there ; 
was  then  perfectly  sane  ;  heard  him  say  he  had  made  money 
in  trade,  but  ultimately  was  unsuccessful. 

Mr.  Lockwood  states  that  he  traveled  with  the  complain- 
ant from  Prairie  Bluff  by  the  river  to  Montgomery;  had  a 
conversation  respecting  his  leaving ;  complainant  said  he 
thought  the  firm  had  lost  money  in  trade,  and  in  leaving,  he 
had  left  the  defendant  to  pay  the  debts;  that,  he  took  but 
^125 ;  witness  remarked  that  would  be  scarcely  sufficient  to 
pay  his  expenses  where  he  was  going  ;  complainant  then  said 
the  defendant  had  urged  him  to  take  more,  but  he  would 
not,  because  he  thought  the  defendant  would  lose  enough  by 
the  business  if  he  paid  the  debts ;  during  the  passage  he  con- 
versed rationally  and  sensibly;  he  seemed  dejected,  and  had 
the  appearance  of  having  been  unwell. 

Mrs.  Holt  states  her  belief  that  the  complainant  was  under 
the  influence  of  ardent  spirits  about  the  time  alluded  to ;  he 
admitted  he  was  so,  in  a  private  conversation  with  her. 

By  the  articles  of  co-partnership  the  complainant  was  to 
devote  his  whole  time  and  attention  to  the  business,  and  re- 
ceive one-third  of  the  profits.  The  articles  of  dissolution 
recite  the  withdrawal  of  the  complainant  on  account  of  his 
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health,  and  the  defendant  to  release  him  from  all  claims  for 
losses,  in  consideration  of  having  all  the  assets  of  the  firm. 
They  also  recite  the  receipt  by  Smith  of  f  100,  in  full  dis- 
charge of  all  claims  for  profit,A5*c.  The  evidence  before  the 
jury  was  substantially  the  same  as  that  previously  detailed, 

E.  W.-  Peck,  for  the  plaintiff  in  error,  made  the  following 
points  upon  the  errors  assigned ;  and  these  open  the  whole 
case  in  all  its  aspects : 

1.  The  mere  fact  that  the  issue  here  directed  was  found 
for  the  complainant,  is  not  suflicient  to  sustain  the  decree. 
The  object  of  an  issue  is  to  aid  the  conscience  of  the  chan- 
cellor in  a  case  of  doubt  and  difficulty,  but  he  is  not  bound 
to  regard  it.  [Murlock  v.  Murlock,  1  Edwards,  18  ;  Barker 
V.  Ray,  2  Russ.  68.] 

2.  In  this  case,  no  issue  should  have  been  directed,  as  the 
case  is  neither  of  doubt  or  difficulty,  when  the  evidence  is 
looked  into.  The  legal  presumption  is  of  sanity,  [State  v. 
Martin,  3  Ala.  Rep.  48  ;  3  Bro,  Ch.  441,]  and  if  all  the  facts 
proved  were  pleaded,  the  ecclesiastical  courts  would  not  let 
tiie  party  in 'to  proof.  [Cartwright  v.  Cartvvright,  1  Eccl.  R. 
51;  Atto.  Gen.  v.  Panther,  3  Bro.  C.  441;  Hoff.  Ch.  Prac. 
50^;  Townsendv.  Graves,  3  Paige,  438;  Whalley  v.  Whal- 
ley,  3  Bligh. ;  Kennedy  v.  Kennedy,  2  Ala.  44 ;  Johnson  v. 
Hainsworth,  6  Ala.  450.] 

3.  There  is  no  evidence  of  fraud,  circumvention,  imposi- 
tion, or  undue  advantage,  upon  which  a  c6urt  of  equity  will 
interfere.  Indeed,  the  fraud  is  all  on  the  other  side,  as  shown 
by  the  proof  of  design  to  embarrass  the  firm,  and  thus  cause 
the  dissolution. 

4.  If  the  conscience  of  the  chancellor  is  to  be  governed  by 
the  verdict,  a  new  trial  should  have  been  awarded,  as  it  is 
clear  there  was  no  ground  for  the  verdict  on  the  proof  before 
the  jury, 

5.  The  New  York  practice  is  for  the  party  complaining  of 
the  verdict  to  state  the  evidence,  and  for  the  other  party  to 
correct  it,  and  it  is  finally  settled  by  the  judge  incase  of  dis- 
pute. [1  Hoff.  Ch.  Pr.  513.]  The  English  practice  is  for 
the  judge  to  certify  the  evidence  from  his  notes.  [2  Smith's 
Ch.  Pr.  87.] 
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The  court  will  judicially  notice  that  the  judge  does  not 
take  notes,  and  the  New  York  practice  was  pursued  in  this 
case. 

J.  A.  Campbell,  contra,  insisted  that  the  evidence  of  in- 
sanity was  sufficient  to  make  out  the  complainant's  case, 
[Combe  on  Ment.  Derang.  196;  Rayon  Med.  Jur.  142;  3 
Curtis,  671;  2  Adams,  99,]  and  if  so,  a  lucid  interval  was 
not  shown.  [1  Bro.  Ch.  234 ;  2  Poth.  on  Ob.  579 ;  Ray  on 
Med.  322.] 

The  evidence  of  the  fact  of  execution  is  not  satisfactory, 
in  connection  with  the  other  proof  [4  Pick.  32;  2  Phill. 
69;  ipagg.  414;  Ray,  243.] 

The  admissions  of  the  complainant  after  his  return  do  not 
affect  the  case ;  they  only  display  ignorance,  and  that  he  la- 
bored under  delusion.  They  were  inadmissible,  because 
they  were  not  put  in  evidence.  [6  C.  &-  F.  39 ;  1  Molley, 
352 ;  7  C.  Sr  F.  372 ;  6  Price,  240.] 

The  contract  sliows  imposition,  as  the  firm  had  done  a 
large*  and  prosperous  business.  The  basis  (according  to  At- 
wood's  answer)  of  the  settlement,  was  the  accounts  made  up 
in  April ;  the  firm  was  then  not  only  solvent,  but  entirely 
unembarrassed.  The  gross  inadequacy  is  evidence  of  fraud. 
[1  Story  Eq.  197  to  220;, 2  Kent's  Com.  450;  Fonb.  Ij, 
115  to  119.] 

The  court  of  chancery  will  not  grant  a  new  trial  against 
the  certificate  of  the  judge,  [Gibbs  v.  Hooper,  8  Con.  Ch.  R. 
32,]  nor  will  an  appellate  court  generally  reverse  the  opinion 
of  the  chancelloE,  [Bourke  v.  Both  well,  2  B.  S^  B.  56,]  and 
great  value  is  always  given  to  the  verdict  of  a  jury.  [1  Barr 
hour's  Ch.  Pr.  461.] 

.  As  to  insanity,  the  court  of  chancery  invariably  orders  is- 
sues.    [StorkonNon.  Com.  27;  2  Beavan,  116.] 

GOLDTHWAITE,  J.— 1.  It  is  urged  by  the  counsel  for 
the  complainant,  that  the  usual  practice  of  courts  of  chance- 
ry now  is,  to  direct  an  issue  at  law,  whenever  a  defect  of  ca- 
pacity is  relied  on  to  set  aside  a  contract  otherwise  valid.  It 
seerns  the  rule  is  thus  stated  by  a  recent  annotator.  [Stork 
oh  Non  Com.  27.]     We  have  lodked  into  the  cases  cited  by 
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this  author,  but  cannot  perceive  they  sustain  his  proposition 
to  the  extent  asserted.  [Att'y  Gen.  "v.  Panther,  3  Bro.  C. 
441 ;  Hall  v.  Warren,  9  Vesey,  604.]  The  other  case,  2 
Beavan,  ]  16,  is  not  before  us  at?this  time,  nor  do  we  deem  it 
essential  to  look  particularly  to  it,  as  we  presume  it  can  scarce- 
ly go  beyond  the  apparently  well  settled  practice.  No  one, 
we  presume,  would  cont^end  a  party  was  entitled  to  demand 
an  issue,  or  that  the  court  was  required  to  direct  one,  if  the 
proof  was  clear,  or  if  no  proof  was  made.  It  is  very  clear,  on 
principle,  as  well  as  authority,  that  au  issue  is  only  directed 
in  those  cases  where  doubt  is  produced  in  the  mind  of  the 
chancellor,  either  by  the  nature  of  the  proof  itself,  or  by  rea- 
son of  conflicting  evidence.  Whether  there  are  cases  in  which 
some  peculiar  party  is  entitled  to  have  an  issue,  it  is  unne- 
cessary to  inquire,  as  those,  if  they  exist  at  all,  are  confined 
to  heirs  at  law  contesting  a  will,  or  when  the  establishment 
of  a.  modus  is  the  question.  [1  Eq.  Ca.  Ab.  133;  Harring- 
ton V.  Hunter,  1  Bro.  P.  C.  140 :  but  see  also  1  Young,  243, 
and  O'Conner  v.  Cook,  6  Vesey,  671.]  It  is  useless  to  ex- 
amine the  adjudications  bearing  on  this  subject  in  detail,  as 
that  was  dgne  in  Kennedy  v.  Kennedy,  2  Ala.  Rep.  625,  in 
which  the  rule  as  above  stated  is  ascertained,  on  a  review  "of 
the  principal  cases. 

2.  There  is  no  question  the  verdict  of  a  jury  upon  the  is- 
sue directed  to  be  tried  at  law,  is  entitled  to  great  considera- 
tion, but  it  is  also  entirely  evident,  that  no  weight  whatever 
can  attach  to  it,  when  the  proof  before  the  chancellor,  in  the 
first  instance,  did  not  warrant  him  in  directing  the  issue — 
or  in  other  terms,  when  the  case  made  at  the  hearing  was 
such  as  to  entitle  the  one  party  or  the  other  to  an  immediate 
decree.  Such  in  our  judgment  is  this  case,  and  whatever  of 
uncertainty  was  in  our  J^minds  at  the  argument,  has  entirely 
vanished  upon  a  cautious  consideration  of  the  evidence.  It 
appears  the  complainant  began  to  act  strangely  and  unusual- 
ly about  the  first  of  June,  '41,  and  in  the  opinion  of  some  of 
the  witnesses  was  then  deranged.  The  conduct  from  which 
this  derangement  was  inferred,  seems  chiefly  to  be  his  neg- 
lect of  business — his  strolling  about  the  streets  at  night,  as 
well  as  by  day — looking  into  the  books  of  other  merchants 
without  their  consent — together  with  much  talking  about 


91^   ALABAMA. 

Atwood  V.  Smith. 

his  own  affairs  and  business.     Now  if  these  acts  stood  alone, 
without  explanation,  it,  seems  to  us  it  would  be  extremely 
unsafe  to  say  there  was  a  total  aberration  of  mind  ;  but  whe4i 
we  look  further  to  the  evidence,  all  is  sufficiently  explained, 
.  and  may  be  easily  traced  to  its  proper  and  legitimate  cause. 
Those  who  associated  with  him  in  the  common  habitudes  of 
eatii^  and  sleeping,,  state  their  knowledge — not  opinions 
merely — that  he  drank,  and  was  frequntly  under  the  influ- 
ence of  spiritous  liquors.     Those  who  dealt  with  him  speak 
of  his  performing  the  mental  operations  then  called  in  play 
with  the  ordinary  vigor,  and  the  subscribing  witnesses  are 
certain  he  was  calm  and  collected  when  he  signed  the  deeds 
r— or ,  as  both  of  them  assert,  was  perfectly  sober.     The  prin- 
cipal act  performed,  and  which  he  now  seeks  to  avoid,  seems 
to  have  been  long  contemplated,  as  well  as  desired  by  him. 
It  is  evident  enough  from  his  own  declarations,  as  well  as 
the' other  evidence,  that  the  stock  of  goods  purchased  the 
gpring  previous  to  the  dissolution,  was  not  judiciously  laid 
in,  and  therefore  there  was  a  possibility  of  his  embarrass- 
meilt,  if  not  the  certainty  of  his  eventual  loss.     There  seems 
to  us  nothing  unreasonable  in  his  wish  to  get  out  of  the  con- 
cern as  he  came  into  it,  when  the  whole  matter  is  looked  to 
in  a  pecuniary  view.     Independent  of  this,  we  find  him  tea 
days  after  the  dissolution,  conversing  of  it  in  a  rational  man- 
ner, and  apparently  satisfied  he  had  done  well  in  getting  rid 
of  the  business.     He  travels  to  Maryland  a  rational  man — ^is 
employed  there  as  a  rational  being — and  returns  after  a  lapse 
of 'a  few  months  entirely  restored,  even  to  those  who  previ- 
ously considered  him  as  insane.     It  is  not  too  much  to  say, 
that  this  is  a  most  extraordinary  case  if  one  of  insanity.     In 
all  this  it  will  be  observed,  there  is  no  confliit  of  evidence — 
no  statement  by  one  witness  of  facts  which  are.  inconsistent 
with  those  stated  by  others.     The  only  conflict  is,  in  the 
opinion  of  the  witnesses  as  to  his  real  condition,  and  we  think 
it  perfectly  clear,  the  impressions  of  these  were  well  found- 
ed, who  attributed  his  eccentricities  to  the  influence  of  li- 
quor. 

3.  There  is  another  view  of  the  case,   which   has  been 
somewhat  pressed.     It  is  said  the  defendant  took  advantage 
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of  the  unfortunate  condition  in  which  his  partner  had  placed 
himself,  and  made  an  unconscionable  bargain.  There  is  no 
proof  satisfying  us  that  this  was  the  case.  It  is  doubtless 
true^  the  firm  had  made  mone^  previous  to  laying  in  the  last 
stock  of  goods,  but  the  share  coming  to  the  complain- 
ant, was  bu|  a  third,  and  he  was  bound  to  devote  the 
whole  of  his  time  to  the  business.  When  we  take  into 
consideration  the  prospect  of  loss  upon  the  stock — the  delaiy 
in  closing  the  business ;  and  that  the  defendant  would  be 
called  on  to  give  his  attention  to  it,  when  by  the  articles  of 
copartnership,  he  was  to  be  relieved  frpm  any  duties  wh?Lt- 
ever,  we  cannot  say  any  advantage  was  taken  of  the  com- 
plainant. We  do  jiot  deem  it  necessary  to  go  further  into 
the  case,  as  what  we  have  said  is  sufficient  to  indicate  thai 
the  bill  of  the  complainant  is  not  sustained  by' the  evidence, 
as  no  sufficient  doubt  was  produced  to  warrant  an  issue. 

The  decree  of  the  chancellor  is  therefore  reversed,  and  the 
bill  dismissed  with  costs. 


COMIELANDER  v.  BIRD. 


\.  A  pjirty  may  prove  that  the  note  sued  on,  was  given  in  consideration  of 
^e  purchase  of  a  brick-yard,  and  that  the  vendor  agreed  in  consideration 
of  the  sale,  not  to  make  bricks  in  the  town  of  Cahawbfi. 

2.  The  promises  being  independent,  the  agreement  not  to  make  bricks  in 
the  town,  could  not  be  pleaded  in  bar  of  the  action,  but  evidence  of  the 
fact  would  be  admissible,  to  reduce  the  damages. 

3.  Testimony  that  the  bricks  made  by  the  defendant  were  not  marketable, 
would  be  admissible  on  the  part  of  the  plaintiff,  to  show  that  the  defendant 
had  sustained  no  injury  by  the  plaintifTs  breach  of  the  contract ;  but  he 
could  not  show  merely,  that  his  bricks  were  of  better  quality  than  those  of 
the  defendant 

115  ' 
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Error  to  the  Circuit  Court  of  Dallas. 

■  Assumpsit  by  the  plaintiff  in  error,  on  a  promissory  note, 
made  by  the  defendant  to  him,  on  the  7th  September,  1843, 
for  the  payment  on  the  first  January,  1846,  of  $200. 

The  defendant  pleaded — 1.  Non-assumpsit.  ^.  Payment. 
3.  Failure  of  consideration.  4.  Partial  failure  of  considera- 
tion ;  and  nine  other  pleas  which  are  not  necessary  to  be 
here  set  out,  as  the  same  questions  arise  upon  the  evidence. 
Thfe  plaintiff  demurred  to  the  last  ten  pleas.  The  court  sus- 
tained the  demurrer  to  the  fourth  plea  and  overruled  it,  as  to 
the  remaining  nine  pleas. 

Upon  the  trial  before  the  jury,  the  defendant  introduced  a 
witness  to  prove  that  the  note  sued  on,  together  with  two 
others,  one  for  $200,  and  one  for  $150,  had  been  given  for 
a  brick-yard  in  the  town  of  Cahawba,  and  the  good  will  of 
the  trade,  and  that  the  other  notes  had  been  paid.  It  was 
proved  that  the  plaintiff  had  executed  a  deed  to  the  defend- 
ant for  the  brick-yard,  and  put  him  in  possession  of  the  same. 
The  defendant  offered  to  prove  that  the  plaintiff,  at  the  time 
of  the  sale  of  the  brick-yard,  and  as  a  part  of  the  contract  for 
the  same,  verbally  agreed  with  the  defendant,  that  he  would 
not  make  any  more  bricks  for  sale  in  the  town  of  Cahawba, 
and  that  there  iiad  been  a  breach  of  this  contract  on  the  part 
of  the  plaintiff.  T4ie  plaintiff  objected  to  this  testimony,  but 
it  was  admitted,  and  he  excepted.-    , 

The  plaintiff  then  offered  to  prove,  that  the  defendant  had 
not  sustained  any  loss  by  the  breach  of  the  contract  for  the 
good  will  of  the  trade,  by  showing  that  the  bricks  made  by 
the  defendant  were  of  so  inferior  a  quality,  that  they  could 
not  be  sold  in  the  market,  which  evidence  the  court  ruled 
out,-  and  the  plaintiff  excepted. 

These  matters,  together  with  the  overruling  of  the  demur- 
fer  to  the  nine  special  pleas,  is'  now  assigned  as  error. 

^-  Eyans.  for  plaintiff  in  error.  '' 

ORMOND,  J. — The  admission  of  the  testimony  objected 
to,  did  not  violate  the  rule,  that  parol  evidence  is  inadmissi- 
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ble  to  add  to,  or  vary  a  written  contract.  The  contract  for 
the,  good  will  of  the  trade,  does  not  appear  to  have  been  re- 
duced to  writing,  though  it  constituted,  with  the  sale  of  the 
brick-yard,  the  consideration  ^f  the  notes.  The  conveyance 
of  the  brick-yard,  was  not  the  contract  of  the  parties,  nor 
does  it  profess  to  be  so.  The  proof  then,  that  the  plaintiflF 
agreed  not  to  make  bricks  for  sale  in  the  town  of  Cahawba, 
was  merely  proving  the  consideration  of  the  notes. 

The  nine  special  pleas,  set  forth  in  different  aspects  this 
contract,  by  which  the  plaintiff  agreed  not  to  make  bricks  in 
the  town  of  Cahawba,  and  that  in  violation  of  the  contract, 
he  did  make  bricks  and  sell  them,  to  various  persons,  by 
means  whereof  the  defendant  sustained  damage  to  the  amount 
of  the  note  in  suit.  The  contract  of  the  defendant  to  pay 
the  price  agreed  on,  and  that  of  the  plaintiff  not  to  carry  on 
the  business  of  brick  making  at  Cahawba,  are  wholly  inde- 
pendent, and  upon  well  established  principles  it  follows,  that 
a  breach  of  the  agreement  by  either,  would  be  no  bar  to  an 
action  by  the  other ;  and  from  this  it  results,  that  these  pleas 
were  not  well  pleaded  in  bar  of  the  action,  and  the  demurrers 
to  them  should  have  been  sustained. 

But  although  the  breach  of  the  agreement  by  the  plaintiff, 
was  no  bar  to  his  action  on  the  note,  yet  we  think  the  proof 
was  admissible  in  reduction  of  the  damages.  This  question 
has  been  several  times  before  this  court,  and  in  Ready  and 
Banks  v.  The  Mayor  and  Aldermen  of  Tuskaloosa,  5  Ala. 
337,  we  say,  "  it  is  certainly  consonant  to  justice,  that  a 
party  should  be  permitted,  when  sued  for  a  breach  of  his  con- 
tract, to  reduce  the  damages  by  showing  the  injury  he.  has 
sustained  by  the  failure  of  the  other  party  to  comply  with 
the  contract  on  his  part,  instead  of  driving  him  to  his  cross 
action,  thereby  multiplying  suits,  and  increasing  litigation 
without  any  corresponding  benefit."  These  remarks  are  pe- 
culiarly applicable  to  this  case.  If  the  defendant  was  induced 
to  purchase  the  brick  yard,  in  the  expectation  that  he  would 
not  have  to  compete  with  the  plaintiff,  and  if  by  such  com- 
petition he  afterwards  sustained  a  loss,  it  is  manifest  he 
should  not  be  compelled  to  pay  for  a  benefit  which  he  did 
not  receive.  ,, 

The  question  being  what  injury  the  defendant  had  ^us- 
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tained  by  the  breach  of  the  plaintifTs  contract,  it  was  cer- 
tainly competent  for  him  to  show  that  the  breach  of  the  con- 
tract had  done  the  defendant  no  injury.  This  he  proposed 
to  do,  by  proving  that  the  bricks  of  the  defendant  were  of  so 
inferior  g.  quality,  that  they  could  not  be  sold  in  the  market. 
"We  do  not  think  the  plaintiff  could  evade  his  contract,  by 
making  bricks  of  a  better  quality  than  the  defendant,  but  if 
he  could  prove,  that  the  defendant's  bricks  were  so  inferior 
that  they  were  not  marketable,  and  would  therefore  have  re- 
mained on  his  hands  if  the  plaintiff  had  not  manufactured 
and  offered  a  better  article,  it  would  prove  that  the  breach  of 
the  contract  had  done  him  no  injury.  ^ 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


CHANDLER  v.  McPHERSON,  et  al. 

1.  In  an  actioii  for  a  malicious  prosecution,  in  procuring  the  plaintiff  to  be 
indicted,  &.c.  the  defendant  may  repel  the  imputation  of  having  prompted 
the  prosecution,  by  proof  that  the  persons  who  appeared  as  prosecutors 
before  the  grand  jury,  first  took  the  advice  of  a  lawyer  upon  the  facts,  and 
were  informed  by  hinx  that  the  indictment  could  be  sustained. 

2.  Although  the  defendant  in  an  action  for  a  malicious  prosecution  may  not 
be  able  to  show  a  probable  cause  for  prosecuting  the  plaintiff,  or  the  plain- 
tiff may  prove  a  state  of  facts  from  which  the  want  of  it  is  inferable,  yet  if 
the  defendant  acted  under  an  honest  belief  that  the  plaintiff,  was  guilty  of 

,  the  offence  for  which  he  was  charged,  no  recovery  /can  be  had  against 
him.  ^  '  . 

"Writ  of  Error  to  the  Circuit  Court  of  Randolph. 

This  w^  an  action  at  the  suit  of  the  plaintiff  in  error,  to 
recoveridamagesof  the  defendants  for  maliciously,  and  with- 
out any  reasonable  and  probable  cause,  procuring  the  plaintiff 
to  Ije  indicted  for  a  felony,  &c.     The  cause  was  tried  on  the 
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plea  of  "  not  guilty,",  with  leave  to  give  ahy  special  matter 
in  evidence,  which  might  be  pleaded  in  bar — a  verdict  was 
returned*  for  the  defendants,  affd  thereupon  judgment  was 
rendered. 

The  plaintiff  excepted  to  'the  ruling  of  the  court.  It  ap- 
pears from  the  bill  of  exceptions,  that  the  plaintiff  introduced 
evidence  te<,nding  to  show  that  the  defendants  procured  one 
F.  Formby,  (a  female  of  bad  character,)  and  her  husband  to 
appear  before  the  grand  jury  of  Randolph,  and  indict  and 
prosecute  the  plaintiff  as  charged  in  his  declaration.  There- 
upon the  defendants  proposed  to  show  by  an  attorney  and 
counsellor  at  law,  that  Mrs.  Formby,  previous  to  the  finding 
of  the  indictment,  stated  to  him  certain  facts,  tending  to  impli- 
cate the  plaintiff  as  therein  charged  ;  that  the  attorney,  &c.,  on 
hearing  her  statement  advised  her  that  she  could  sustain  a 
prosecution.  The  defendants  were  not  present,  and  did  not 
hear  this  conversation  and  advice.  To  the  admission  of  this 
evidence  the  plaintiff  objected,  but  his  objection  was  overrul- 
ed, and  the  same  was  permitted  to  go  to  the  jury. 

The  court  charged  the  jury,  if  they  were  satisfied  from  the 
^evidence,  that  thie  defendants  in  procuring  the  plaintiff  to  be 
prosecuted  on  the  charge  expressed  in  the  declaration,  were 
not  influenced  by  malice,  but  acted  under  an  honest  belief 
that  the  plaintiff  was  concerned  in  the  act  for  which  he,  was 
prosecuted,  then  they  could  not  find  against  them,  although 
there  was  no  probable  cause  for  the  prosecution. 

S.  F.  Rice,  for  the  plaintiff  in  error,  made  the  following 
points.  1.  The  true  question  in  actions  for  malicious  prose- 
cutions, is  nat  whether  the  defendant  had  probable  cause  to 
believe  the  plaintiff  guilty,  but  whether  there  existed  a  pro- 
bable cause  for  the  prosecution,  no  matter  whether  the  de- 
fendant knew  of  its  existence  or  not.  [Hickman  v.  Griffin, 
6  Missouri  R.  38;  Mowry  v.  Miller,  3  Leigh's  R.  565;  Al- 
exander V.  Hutchinson,  9  Ala.  R.  825  ;  Horton  v.  Smelser, 
5  Blackf.  R.  428.] 

2.  The  charge  given,  if  not  clearly  erroneous,  could  not 
iail  to  mislead  the  jury,  by  making  the  belief  of  defendants 
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as  to  plaintiff's  guilt,  a  prominent  matter  in  their  inquiries. 
[Sims  V.  Sims,  8  Porter's  Rep.  449  ;  Toulmin  v.  Lessesne,  et 
al.  2  Ala.  R.  359 ;  Merriam  v.  Mitchell,  13  Maine  R.  439 ; 
Sugg  V.  Pool,  2  S.  &  P.  196.] 

3.  Malice  may  be  actual,  or  merely  implied ;  recklessness, 
or  a  want  of  due  regard  to  the  rights  or  feelings  of  others,  is 
enough.  And  the  jury  have  the  right  to  infer  malice  from 
the  want  of  probable  cause.  The  intent  of  the  defendant  is 
a  question  for  the  jury  alone.  [CostilIo&  Keho  v.  Thomp- 
son, 9  Ala.  Rep.  937 ;  Merriam  v.  Mitchell,  supra;  Sugg  v. 
Pool,  supra.'\  , 

4.  The  evidence  of  the  witness,  Hudson,  was  irrelevant  ; 
mere  hearsay  is  res  inter  alios  acta;  every  way  illegal ;  having 
no  connection  with  either  party  to  this  suit,  and  shedding  no 
light  upon  the  true  question  in  the  cause,  viz":  whether  there 
existed  a  probable  cause  for  the  prosecution.  [5  Blackf.  428, 
above  cited.] 

L.  E.  Parsons,  for  the  defendant  in  error.  1.  The  fact 
that  an  attorney  at  law  had  advised  the  witness  she  could 
sustain  a  prosecution  for  the  burning  of  the  mills,  after  hear- 
ing her  statement,  was  properly  permitted  to  go  in  evidence; 
for  it  tended  to  rebut  the  idea,  thnt'in  going  before  thegfand 
j,ury  she  was  instigated  by  the  defendants. 

2.  But  admitting  she  acted  at  their  instance,  it  was  still 
proper  to  show  that  she  was  acting  under  legal  advice.  [Tur- 
ner V.  Walker^  3  Gill  «fc  J.  377  ;  Blunt  v.  Little,  3  Mason, 
102;  Stone  v.  Swift,  4  Pick'.  389.] 

3.  The  charge  of  the  court  is  unexceptionable ;  for  both 
malice  and  want  of  probable  cause  are  necessary  to  sustain 
this  action.  [Kelton  v.  Bevins,  Cooke's  R.  90 ;  Gaudier  v. 
Petit,  2  Hall,  315;  Murry  v.  Long,  1  Wend.  l40;  Bell  v. 
Ursury,  4  Litt.  334 ;  2  Dana,  425 ;  1  Wend.  345  ;  7  Cow. 
715.]  It  is  admitted  that  malice  may  be  inferred  from  want 
of  probable  cause,  [Kirksey  v.  Jones,  7  Ala.  R.  622,]  but  the 
want  of  probable  cause  cannot  be  inferred  from  the  most  ex- 
press malice.  [Murray  v.  Long,  I  Wend.  140 ;  lb.  345.J 
And  the  defendants  could  not  be  required  to  prove  a  proba- 
ble cause,  until  the  plaintiff  had  proved  express  m<ilice. — 
[Frowman  v.  Smith,  Litt.  Sel.  Cas.  7.] 
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COLLIER,  C.  J. — It  is  said  that  two  things  are  essential 
to  the  maintenance  of  the  action  for  a  malicious  prosecution, 
and  must  always  concur,  viz  :  malice  and  vmnt  of  probable 
cause;  for  if  there  be  no  malice,  though  there  be  no  probable 
cause,  yet  no  action  lies.  If  there  was?2o  malice  and  no  ^ro- 
bable  cause,  the  defendant  was  merely  mistaken  in  causing  the 
prosecution  to  be  instituted.  [2  D.ane's  Ab.  723,  724,  728, 
and  cases  there  cited;  2  Saund  on  Plead,  &  Ev.  654,.  659,- 
662.]    .. 

In  Lindsey  v.  Larned,  17  Mass.  Rep.  190,  the  court  said, 
that  malice  is  a  necessary  ingredient  in  an  action  of  this  na- 
ture. There  none  was  imputable  to  the  defendant — but  be- 
ing anxious  to  recover  a  debt,  he  took  those  measures,  and 
those  only,  which  under  the  best  advice  he  found  adapted  to 
that  purpose,,  without  any  apparent  desire  to  vex  and  harrass 
his  debtor,  although  the  proceeding  may  have  had  that  ef- 
fect. [See  also,  4  Mass.  Rep.  433 ;  2  Munf.  R.  23  ;  1  Hals. 
Rep.  166;  3  Hawk.  R.  545.]  So  it  has  been  held,  if  a  man 
prosecute  another  for  real  guilt,  no  matter  how  malicious  his 
motive  may  be,  he  is  not  liable  in  an  action  for  malicious 
prosecution  ;  nor  is  he  liable  if  he  prosecute  him  for  appa- 
rent guilt,  arising  from  circumstances  which  he  honestly  be- 
lieves. [3  Hawk's  Rep.  66  ;  see  also,  2  Dev.  &  Bat  R.  360  ; 
12  Pick.  R.  324 ;  9  East  R.  361 ;  Meigs'  R.  84.] 

It  is  an  acknowledged  rule  that  malice  may  be  inferred 
from  the  want  of  probable  cause,  but  the  want  of  probable  cause 
cannot  be  inferred  from  the  most  express  malice.  [1  Wend. 
Rep.  140,  345 ;  Cro.  Jac.  Rep.  133 ;  1  B.  &  P.  Rep.  205 ; 
Dane's  Ab.  72.4 ;  2  Starkie's  Ev.  911  to  916,  and  citations  in 
notes.] 

In  Blunt  y.  Little',  3  Mason's  Rep.  102,  Mr.  Justice  Story 
said,  "  it  is  certainly  going  a  great  way  to  admit  the  evidence 
of  any  counsel,  that  he  advised  a  suit  upon  deliberate' exami- 
nation of  the  facts,  for  the  purpose  of  repelling  the  imputa- 
tion of  malice,  and  establishing  probable  cause.  My  opinion 
however  is,  that  such  evidence  is  admissible,  although  it  is 
sometimes  open  to  the  objection  stated  in  Hewlett  v.  Cruch- 
ley,  5  Taunt.  R.  277.]  But  it  appears  to  me,  that  a  necessa- 
ry qualification  of  the  admission  is,  that  it  should  appear  in 
proof  that  the  opinion  of  counsel  is  fairly  asked,  upon  the  real 
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facts,  and  not  upon  statements  which  conceal  the  truth,  or 
misrepresent  the  cause  of  action.  [See  also,  Turner  v.  Walk- 
er, 3  G.  &  Johns.  Rep.  377 ;  Ravenga  v.  Mcintosh,  2  B-  4* 
C.'Rep.  693;  Stone  v.  Swift,  4  Mass.  Rep.  389.]  In  the 
case  last  cited,  it  appeared  upon  the  trial,  that  the  defendant 
had  consulted  counsel :  and  the  court  said,  it  appears  that 
the  defendant  had  acted  upon  advice  of  counsel.  If  he  did 
not  withhold  any  information  from  his  counsel,  with  the  in- 
tent to  procure  an  opinion  that  might  operate  to  shelter  and 
protect  him  against  a  suit,  but  on  the  contrary,  if  he  being 
doubtful  of  his  legal  rights,  consulted  learned  counsel  with 
a  view  to  ascertain  them,  and  afterwards  pursued  the  course 
pointed  out  by  his  legal  adviser,  he  is  not  liable  to  this  ac- 
tion, notwithstanding  his  counsel  may  have  mistaken  the 
law.  So  it  has  been  held,  that  the  representations  made  to 
the  defendant  by  third  persons,  as  to  the  plaintiff's  guilt,  are 
admissible  for  the  defendant,  as  showing  a  probable  cause, 
though  such  representations  prove  unfounded.  [4  Verm.  R. 
363  ;  see  also,  2  Munf  R.  23  ;  1  Hals.  R.  166  ;  Buller's  N. 
P.  14;  Cro.  Jac.  R.  194;  6  Bing.  R.  183.] 

The  case  of  Merriam  v.  Mitchell,  13  Maine  ,  R.  439,  we 
understand,  decides  ^hat  the  assurance  of  the  defendant  of 
the  guilt  of  the  plaintiff,  however  strong  it  mdy  have  been, 
if  founded  upon  his  own  error,  or  mistake  in  point  of  fact,  or 
proceeded  from  his  own  negligence  in  acquiring  information, 
cannot  be  regarded  as  probable  cause  to  justify  a  prosecution 
against  an  innocent  and  unoffending  man,  who  had  given  no 
color  for  suspicion  against  him.  Hickman  v.  Griffin,  6  Miss. 
Rep.  37,  goes  quite  beyond  any  other  which  our  industry  has 
enabled  us  to  find.  There  the  court  say  the  real  point  of 
inquiry  is,  whether  there  was  probable  cause  to  believe  the 
plaintiff  guilty^  or  whether  he  had  probable  cause  to  institute 
the  prosecution,  not  whether  he  believed  he  was  guilty. 
See  further,  1  Stew.  Rep.  39;  2  Stew.  <fc  P.  Rep.  151,  as  to 
the  necessity  of  malice  on  the  part  of  the  defendant  to  enti- 
tle th6  plaintiff  to  recover. 

In  Seibert  v.  Price,  5  Serg.  &  W.  Rep.  438,  it  was  said,  in 
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an  action  for  a  malicious  prosecution,  the  question  of  proba- 
ble cause  should  be  submitted  to  the  jury,  not  upon  the  fact 
of  the  guilt  or  innocence  of  the  plaintiff,  but  upon  the  de- 
fendant's belief  of  his  gui4t  or  innocence.  [See  also  Swaim 
V.  Stafford,  4  Ired.  L,  R.  392.] 

Having  stated  the  legal  principles  which  are  necessary  to 
guide  us  to  a  conclusion,  we  will  now  address  ourselves  spe- 
cially to  the  ruling  of  the  circuit  court  as  drawn  in  question 
by  the  bill  of  exceptions.  We.  think  the  testimony  of  the 
legal  adviser  of  Mrs.  Formby  was  admissible,  not  for  the  pur- 
pose, of  relieving  the  defendants  from  the  imputation  of  ma- 
lice, for  there  is  no  evidence  to  show  that  they  were  cogniz- 
ant of  this  advice  ;  but  the  testimony  might  have  been  con- 
sidered by  the  jury,  upon  an  inquiry  whether  Mrs.  F.  was 
influenced  by  the  counsel  of  the  attorney,  or  the  prompting 
of  the  defendants.  It  may  be  that  the  defendants  first  in- 
stigated the  prosecution,  yet  the  prosecutor  may  have  avail- 
ed herself  of  the  locus  penitentiae,  and  would  not  have  be- 
come an  actor  but  for  the  professional  advice  she  I'eceived. 
If  this  hypothesis  be  well  founded,  then  the  defendants  can- 
not, with  any  propriety,  be  said  to  have  caused  ov  procured 
the  prosecution  of  the  plaintiff,  although  they  may  have  Urg- 
ed it ;  and  no  recovery  could  be  had  against  them,  even  if 
the  proof  of  malice,  and  want  of  probable  cause  were  satis- 
factorily established. 

The  only  cases  that  have  come  under  our  notice,  which 
seem  opposed  to  the  charge  to  the  jury,  are  those  cited  by 
the  counsel  for  the  plaintiff  in  error,  from  J 3th  Maine  and 
6th  Missouri  Reports.  The  former  seems  to  consider  that 
an  error  or  mistake  resulting  from  crassa  negligentia  either 
warrants  the  implication  of  malice,  or  is  in  law  a  substitute 
for  it.  However  this  may  be,  we  will  not  stop  to  uaquire, 
as  there  are  no  facts  recited  in  the  bill  of  exceptions  to  show 
that  the  same  question  was  presented  in  the  present  case. 
As  for  the  latter  decision,  it  stands  "solitary  and  alone,"  un- 
supported by  any  citation  in  the  opinion  in  which  it  is  found, 
116 
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and  contradicted  by  many  of  the  cases  we  ha-ve  referred  to. 
It  may  be  safely  affirmed  as  a  general  rule,  that  although  the 
defendant  in  an  action  for  malicious  prosecution  may  not  be- 
able  to  show  a  probable  cause  for  prosecuting  the  plaintiff,  op: 
the  plaintiflf  may  prove  a  state  of  facts  from  which  the  want 
of  it  is  inferable,  yet  if  the  defendant  acted  under  an  honest 
belief  that  the  plaintiff  was  guilty  of  the  offence  for  which  hei^. 
was  charged,  no  recovery  can  be  had  against  him.     This- 
conclusion  is  so  clearly  sustained  by  the  authorities  cited, 
that  further  eirgriment  is  not  necessary  to  illustrate  it.     The 
ruling  of  the  circuit  court  is  in  accordance  with  the  views  we 
have  expressed,  and  its  judgment  is  consequently  affirmed. 


"  BROUGHTON  v.  ROBINSON: 

1.  Under  the  statute  which  allows  one  surety  when  sued  by  the  common 
creditor  to  have  judgment  against  his  co-surety,  it  can  be  given  only  for 
one-half  the  sum  of  the  creditor's  judgment,  notwithstanding  the  surety 
not  sued  may  have  received  a  full  indemnity  from  the  principal  debtor. 

2.  The  judgment  in  favor  of  one  surety  against  the  other  is  not  dependent  on 
the  payment  of  the  money,  but  on  the  judgment  being  obtained  against 
him  by  the  common  creditor,  and  is  allowed  as  a  means  to  compel  the  co-- 
surety  to  contribute  to  the  payment  of  that  judgment,  and  should  be  en- 
tered without  condition. 

3.  The  proof  prescribed  by  the  statute  to  be  made  at  the  trial,  refers  to  the 
trial  of  the  suit  between  the  creditbr  and  the  surety  sued  by  him,  but  this 
proof  at  that  trial  is  unnecessary,  when  issues  are  formed  between  the 
sureties  on  the  notice  of  motion  of  the  one  sued  by  the  creditor. 

4.  When^ch  issues  are  tendered  by  the  defendant  in  the  motion,  it  dis- 
penses with  the  proof  required  to  be  made  in  the  creditor's  suit,  and  the 
judgpient  entry  between  the  sureties  need  oniy  show  the  matters  neces- 
sary to  sustain  the  jurisdiction  of  the  court,  as  in  other  cases  of  summary 
proceedings. 

5.  In  proceedings  under  this  statute,  the  judgment  entry  should  show — 1. 
The  pendency  of  a  suit  by  the  common  creditor  against  the  surety  making 
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the  motion — 2.  That  he  has  notified  his  co-surety  in  writing  of  the  pen- 
dency of  the  suit — 3.  That  judgment  has  been  rendered,  and  its  sum  in  the 
creditor's  suit — 4.  In  judgments  by  default — that  proof  was  made  at  the 
trial  of  the  creditor's  suit,  ^at  notice  in  writing  was  given  to  the  co- 
surety, and  also  that  the  parties  were  sureties — and  5.  When  the  judg- 
ment is  for  more  than  an  aliquot  portion  of  the  debt — that  the  other  co- 
sureties are  insolvent  to  the  number  necessary  to  support  the  particular 
sum  for  which  judgment  is  given. 

6.  A  statement  in  the  judgment  entry  that  the  common  creditors'  judgment 
was  obtained  on  a  verdict  at  a  day  which  appears  to  be  after  trial,  in 
which  notice  of  its  pendency  was  given  to  the  defendant,  will  warrant  the 
inference  that  it  was  pending  at  the  time  of  the  notice,  that  appearing  to 
be  some  thirty  days  anterior  to  the  judgment. 

7.  Although  the  common  creditors'  suit  is  against  two  of  the  sureties,  one  of 
whom  in  point  of  fact  is  insolvent,  the  solvent  creditor  is  notwithstanding 
entitled  to  his  motion  against  a  co-surety  not  sued. 

8.  Under  the  statute,  when  notice  is  given  by  the  surety  sued  to  another  not 
sued,  the  judgment  of  the  common  cl-editor.  in  the  absence  of  fraud  and 
collusion,  is  conclusive  of  the  liability  of  the  surety,  and.  ascertains  the 
amount  of  contribution  between  the  sureties. 

9.  Although  the  judgment  itself  under  such  circumstances  is  conclusive,  it 
is  no  error  if  the  plaintiff  introduces  other  regular  evidence.  Recqrd'  ev- 
idence of  the  liability  of  the  principal  debtor,  by  the  production  of  the 
creditors'  judgment  fixing  his  liability,  is  admissible,  though  unnecessary. 

10.  Where  a  surety  is  sued  by  the  common  creditor,  and  the  statute  of  lim- 
itations runs  out  pending  the  suit,  this  is  no  defence  by  a  co-surety  to  a 
motion  by  th^  surety  against  whom  the  creditor  has  obtained  judgment. 
The  liability  as  between  sureties  does  not  accrue  until  one  has  paid  the 
common  debt. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe. 

r 

Motion  by  Robinson,  against  Nathaniel  Broughton  as  a 
co-surety. 

The  notice  is  directed  to  Nathaniel  Broughton,  and  is  in 
these  words : 

^'  You  will  please  take  notice,  that  suit  has  been  brought 
against  ma  in  the  circuit  court  of  Monroe  county,  in  favor  of 
Benjamin  Fitzpatrick,  Governor,  for  the  use  of  E.  W.  Rob- 
erts, administrator  de  bonis  non  of  Wm.  C.  Cooledge,  on  a 
certain  bond  given  by  Edward  T.  Broughton,  Natljaniel 
Broughton,  John  R.  Davis,  William  Robinson  and  Samuel 
Bozeman.     Said  bond  dated  31st  of  August,  1837,  payable 
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to  Hugh  McVay,  acting  Governor,  and  in  the  penal  -sum  of 
$10,000.  That  said  cause  is  now  pending,  and  will  be  held 
for  trial  at  the  next  term  of  the  circuit  court  of  Monroe  coun- 
ty, to  be  held,  ^c.  at  which  time  I  shall  niove  for  judgment 
against  you  as  a  co-surety  on  said  bond."  This  is  dated  6thi^; 
October,  1846,  and  was  served  the  20th  of  the  same  month.  ^ 

The  defendant  pleaded  in  short  by  consent — 1.  Non-as-** 
sumpsit.     2.  Payment.     3.  Set  off.     4.  Statute  of  liniita- 
tions  applicable  to  sureties  of  sheriffs. 

The  judgment  entry  recites  that  the  plaintiff,  in  support  of 
his  motion,  showed  to  the  court  the  notice  above  set  out,  ex- 
ecuted on  the  defendant  more  than  ten  days  previous  to  th'e 
term.  The  original  bond  made  by  Edward  T.  Broughton 
as  principal,  and  the ,  other  parties  named  in  the  notice  as 
sureties,  bearing  date  as  before  stated,  and  conditioned  for 
the  faithful  performance  by  said  Broughton  of  the  duties  re- 
quired of  him  by  law  as  sheriff  of  Monroe  county.  The  re- 
cord and  proceedings  in -the  oi*phans'  court  of  Monroe  coun- 
ty, showing  that  Broughton,  by  virtue  of  his  office  as  sher- 
iff, was  appointed  administrator  of  the  estate  of  William  C. 
Cooledge  ;  that  said  estate  was  duly  declared  insolvent ;  that 
on  the  24th  March,  1845,  said  orphans'  court  rendered  a 
judgment  in  favor  of  *E.  W.  Roberti?;  administrator  de  bonis 
non  of  said  Cooledge,  against  said  Broughton  for  $25,574 ; 
that  afterwards,  in  July,  1845,  an  execution  issued  to,  and 
was  returned  by  the  sheriff  of  Monroe  county,  no  property. 
The  record  and  proceedings  of  a  certain  cause  determined  at 
the  then  present  term,  wherein  Fitzpatrick,  Governor,  for  the 
use  of  E.  W.  Roberts,  administrator  de  bonis  non  of  said 
Cooledge  was  plaintiff,  and  William  Robinson  and  John  R. 
Davis  were  defendants ;  this  suit  being  founded  on  the  said 
official  bond,  and  in  which  the  plaintiff  recovered  judgment 
on  verdict  the  12th  November,  1846,  for  $7000;  and  the  de- 
fendant pleading,  thereupon  came  a  jury,  who  being  sworn, 
&c.  upon  their  oath  do  say,  we  find  for  the  plaintiff,  and  that 
his  claim  is  not  barred  by  the  statute  of  limitations ;  that  the 
parties  above  named  as  sureties  of  Broughton  were  his  sure- 
ties ;  that  Broughton,  by  virtue  of  his  office,  was  appointed 
administrator  of  said  Cooledge ;  that  Broughton,  after  the 
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expiration  of  his  term  of  office,  placed  in  the  hands  of  the 
defendant  property  worth  $6054,  to  indemnify  him .  and  the 
other  sureties  on  said  bond  •  that  Edward  T.  Broughton  a-nd 
John  Davis  are  insolvent,  and  that  Samuel  Bozeman  is  dead, 
as  well  as  his  estate  insolvent.  It  was  therefore  considered 
by  the  court,  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  $6527  for  his  damages,  besides  costs,  for  which  exe- 
cution may  issue  ;  and  that  the  clerk  indorse  on  said  execu- 
tion that  the  money  on  it  be  paid  to  £l.  W.  Roberts,  admin- 
istrator of  William  C.  Cooledge,  to  be  credited  on' his  judg- 
ment against  Robinst)n  and  Davis,  unless  said  Robinson  shall 
have  paid  said  judgment  against  hipiself  and  Davis,  in  which 
event,  to  be  paid  to  said  Robinson.  _    . 

At  the  trial,  the  plaintiff  offered  in  evidence  a  judgment  in 
the  county  court  of  Monroe,  on  the  24th  March,  1845,  in  fa- 
vor of  E.  W.  Roberts,  administrator  de  bonis  non  of  the  es- 
tate of  William  C.  Cooledge,  against  Edward  T,  Broughton, 
former  administrator  of  the  same  estate,  by  virtue  of  his  of- 
fice as  sheriff.  This  was  objected  to  by  the  defendant,  but 
admitted  by  the  court. 

The  defendant  proved  that  the  term  of  office  for  wjiich 
Broughton  was  elected,  would  have  expired  by  limitation  on 
tl\e  first  Monday  of  August,  1840,  and  that  he  resigned  his 
office  four  days  previous  thereto,  and  then  ceased  to  discharge 
its  duties. 

The  court  was  asked  by  the  defendant  to  charge  the  jury, 
that  the  statute  of  limitations  applicable  to  sheriffs'  sureties 
was  a  bar  to  the  plaintifTs  recovery  in  this  action.  This 
was  refused.  .  .  .  •       ^. 

The  court  then  charged,  that  if  the  suit  against  Robinson 
and  Davis  was  commenced  before  six  years  from  the  resigna- 
tion of-Broughton  had  elapsed,  the  statute  was  no  bar  to 
plaintiff's  recovery  in  this  motion,  although  the  motion  was 
instituted  more  than  six  years  after  such  resignation. 

The  defendant  excepted  to  the  admission  of  the  evidence 
objected  to,  as  well  as  torefifsal  to  charge  as  asked,  and  to 
the  charge  given. 

He  now  assigns  as  error — 

1.  There  was  no  proof  of  the  execution  of  the  sheriffs 
bond. 
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2.  That  there  was  no  proof  that  the  bond  found  by  the 
verdict  was  the  same  bond  on  which  Broughton's  liability 
had  accrued. 

>  3.  That  the  court  erred  in  admitting  the  record  of  Brough- 
ton's appointment  as  administrator  of  Cooledge. 

4.  In  admitting  the  records  of  that  court,  showing  the  in- 
solvency of  that  estate. 

6.  In  admitting  the  judgment  obtained  against  Broughton 
by  Roberts  as  administralor  de  b&nis  non. 

6.  In  the  charge  given,  and  refusal  to  charge  as  requested. 

7.  Because  the  verdict  does  not  conform  to  the  pleadings. 
'    .8.  In  not  finding  the  amount  of  damages. 

9.  Because  it  finds  matters  hot  put  in  issue  by  the  plead- 
ings. »      , 

10.  Because  the  judgment  does  not  pursue  the  verdict. 

11.  Because  no  judgment  should  have  been  rendered  on 
the  verdict.  . 

12.  Because  it  is  rendered  for  a  sum  certain,  when  no 
damages  are  assessed. 

13.  Because  there  is  no  sufficient  verdict  to  support  the 
judgment. 

14.  Because  it  isTendered  for  the  entire  debt  recovered  of 
Robinson.  -  ' 

15.  Because  the  judgment  is  conditional,  and  in  the  alter- 
native. 

;  i   16.  Because  the  plaintiff,  if  the  judgment  stands,  will  con- 
tribute nothing  to  the  common  debt. 

17.  Because  the  judgment  directs  execution  before  the 
plaintiff  has  paid  any  thing. 

18.  Because  it  should  have  been  rendered  only  for  one- 
half  the  sum  recovered  from  the  plaintiff. 

19.  Because  the  judgment  directs  the  money  to  be  paid  to 
Roberts,  who  is  no  party  to  the  record. 

Blount,  for  the  plaintiff  in  error. 
Leslie,  contra. 

GOLDTHWAITE,  J.— 1.  We  think  this  case  will  be 
most  •  conveniently  considered  by  ascertaining  the   general 


JANUARY  TERM,  1847.  927 


Broughton  v.  Robinson. 


principles  which  should  govern  it,   rather  than  to  separately 
examine  the  many  assignments  of  error.  , 

The  statute  under  which  the  motion  was  made  allows  the 
recovery  by  one  surety,  when  sued  by  a  creditor,  against  an- 
other not  sued,  and  directs,  "  that  it  shall  be  lawful  for  the 
person  thus  sued  to  notify  in  writing,  his  co-surety  or  sure- 
ties, or  either  or  any  of  them,  of  the  pending  of  the  suit ;  and 
it  shall  be  the  duty  of  the  court,  &e.,  before  which  the  said 
suit  is  to  be  tried,  on  proof  being  made  at  the  trial  that  no- 
tice in  writing  has  been  given  to  said  co-surety  or  sureties, 
and  that  the  said  parties  are  sureties,  to  enter  up  judgment 
in  favor  of  the  surety  sued,  against  such  co-surety  or  sureties, 
each  thus  notified  as  aforesaid,  for  the  proportion  of  said  debt 
or  demand,  VitH  costs,  which  such  co-surety  or  sureties 
should  pay ;  that  is  to  say,  in  case  there  is  but  one  co-surety, 
then  judgment  shall  be  rendered  in  favor  of  the  surety  sued, 
for  one  half  of  said  debt  or  demand,  and  costs;  if  there  are 
two  co-sureties  of  the  person  sued,  then  for  one  third ;  and 
at  that  rate  according  to  the  number  of  co-sureties  :  Provid- 
ed, however,  that  if  any  of  said  co-sureties  are  insolvent,  the 
surety  thus  sue(J  as  aforesaid,  may  on  said  motion,  to  be  made 
as  above,  recover  a  judgment  against  said  co-snrety  or  sure- 
ties, thus  to  be  notified,  the  propdrtion'which  said  co-surety 
or  sureties  should  pay,  if  such  insolvent  co-surety  or  sureties 
were  not  bound  for  said  debt  or  demand."  [Dig.  533,  <§.  12.] 
This  act  is  so  precise  as  scarcely  to  present  room  for  con- 
struction, and  it- is  difficult  to  conceive  how  the  court  below 
could,  in  view  of  it,  have  arrived  at  the  conclusion  the  plain- 
tifi"  was  entitled  to  judgment  against  his  co-surety  for  more 
than  one  half  the  sum  recovered  from  him.  The  circum- 
stance that  the  -principal  debtor  had  previously  deposited  pro- 
perty in  his  hands  for  the  common  indemnity  of  all  the  sure- 
ties, does  not,  in  our  opinion,  warrant  the  court  in  this  sum- 
mary mode  of  proceeding,  from  giving  judgment  for  a  diifer- 
ent  portion  than  the  statute  directs.  In  order  to  compel  the 
defendant  to  make  the  proper  application  of  this  property,  or 
the  funds  derived  from  it,  the  plaintiff  has  other  and  ap- 
propriate means  to  which  he  must  resort. 
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2.  Having  ascertained  a  substantial  error  in  the  proceed- 
ings, we  must  go  further,  and  see  if  sufficient  matter  appears 
to  enable  us  to  correct  the  judgment,  in  the  event  the  other 
errors  alledged  at  the  trial  are  not  sufficient  to  work  its  re- 
versal, and  to  do  this,  the  whole  statute  must  be  construed. 
It  is  scarcely  possible  the  intention  of  this  legislation  could  be 
to  allow  the  surety  moving  against  another  surety,  to  collect 
the  sum  recovered  until  he  had  himself  paid  it  to  the  creditor, 
unless  as  a  means  to  compel  the  other  surety  to  relieve  him 
from  the  burthen  of  paying  a  just  propor4;ion  of  the  common 
debt.  The  surety  proceeded  against  would  at  all  times  have 
it  in  his  power  to  restrain  the  judgment  against  himself  by 
paying  the  common  creditor  the  sum  for  which  it  was  ren- 
dered. And  consequently  the  evil  is  mofe  apparent  than 
real,  when  it  is  apprehended  the  surety  would  pocket  the 
money,  and  leave  the  common  debt  unpaid.  If  the  surety 
was  compelled  to  pay  the  common  debt  before  he  could  sue 
execution  on  this  statutory  judgment,  he  might  well  nigh  be 
ruined  by  the  delay.  It  is  this  view  which  probably  induced 
the  enactment,  and  thus  permit  the  execution  to  run  at  the 
instance  of  the  surety,  so  as  to  leave  in  his  hands  the  power 
to  compel  his  co-surety  to.make  payment  either  to  himself  or 
the  common  creditor,  and  if  he  will  not  relieve  himself  by 
the  latter  course,  we  incline  to  think  he  would  not  be  heard 
to  restrain  the  latter,  o  nthe  apprehension  that  the  money,  if 
paid  to  him,  would  not  be  applied  to  the  surety  debt.  There 
seems  therefore  no  reason  for  appending  any  condition  to  the 
judgment ;  and  if  by  any  possibility  the  one  added  to  this 
could  affect  the  rights  of  the  defendant,  it  would  be  here  cor- 
rected. It  is  unnecessary  to  consider  what  its  effect  is  in  the 
conclusion  we  shall  arrive  at. 

3.  Another  important  question  in  the  construction  of  this 
statute  is,  whether  a  judgment  can  be  given  on  the  motion 
of  the  surety,  until  one  has  been  rendered  against  him  in  fa- 
vor of  the  creditor.  The  statute,  although  it  does  not  ex- 
pressly declare  this  condition,  evidently  implies  it,  when  it 
'prescribes,  that  on  proof  being  made  ai  the  trial,  that  notice, 
&c.  has  been  given,  judgment  shall  be  entered  against  the 
one.  surety  against  the  other.     The  trial  which  is  here  spoken 


JANUARY  TERM,  1847.  920 


Broughton  v.  Robinson. 


of,  evidently  is  that  of  the  suit  between  the  common  credi- 
tor and  the  surety  sued  by  him.  The  importance  of  this 
proof,  and  its  connection  with  the  right  of  the  plaintiff  to  re- 
cover upon  motion,  will  be  considered  in  another  point  in 
the  case. 

4.  It  will  be  seen  the  statute  provides  no  mode  by  which 
questions  of  fact  shall  be  determined  between  the  sureties 
themselves,  yet  it  cannot  be  supposed  the  intention  was  to 
cut  off  the  defendant  from  the  right  to  investigate  such  ques- 
tions. We  think  for  this  reason  the  act  must  be  construed 
as  defining  what  proof  shall  be  made  when  the  defendant  to 
the  motion,  does  not  demand  or  tender  an  issue.  When  he 
does  this,  there  seems  to  be  no  valid  reason  why  the  proof 
should  first  be  made  at  the  trial  of  the  suit  instituted  by  the 
creditor,  and  afterwards  on  the  trial  of  issues  growing  out  of 
the  specific  motion.  In  the  present  case,  it  appears  the  de- 
fendant contested  the  right  of  the  plaintiff"  to  a  recovery,  and 
tendered  several  issues.  This,  in  our  judgment,  relieved  the 
other  party  from  all  necessity  to  prove  the  particular  matters 
required  by  the  statute,  in  the  trial  of  the  suit  of  the  creditor, 
and  brings  the  case  within  the  influence  of  the  decisions  of 
this  court,  which* require  in  all  summary  motions,  that  the 
judgment  of  the  court  shall  be  sustained  by  the  record,  so  far 
as  to  show  the  circumstances  which  confer  the  jurisdiction, 
whether  the  judgment  is  by  default  or  otherwise,  but  leaving 
the  facts,  when  an  issue  is  formed,  to  be  determined  by  the 
verdict,  as  in  other  cases.  [Curry  v.  Bank  of  Mobile,  8  Por. 
370 ;  5  Ala.  26.] 

5.  Looking  then  to  the  statute,  it  will  be  seen  the  circum- 
stances which  are  necessary  to  confer  jurisdiction  are — I. 
That  a  suit  shall  be  pending  against  some  person  who  is  a 
surety  to  a  bill,  note,  bond,  covenant,  or  other  instrument  in 
writing.     2.  That  he  shall  have  notified  his  co-surety,  or 

feties,  in  writing,  of  the  pendency  of  the  suit.  3.  That 
^  gment  has  been  rendered  in  the  creditor's  suit,  and  for 
what  sum.  4.  In  judgments  entered  against  the  co-surety 
by  default — that  proof  was  made  at  the  trial  of  the  principal 
cause,  that  notice  in  writing  had  been  given  to  the  co-sure- 
ty, and  also  that  the  parties  were  sureties.  And,  5.  When 
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the  judgment  is  for  more  than  an  aliquot  portion  of  the  debt 
— that  the  other  co-sureties  are  insolvent  toihe  number  ne- 
cessary to  support  the  particular  sum  for  which  judgment  is 
given. 

6.  Although  there  is  much  immaterial  matter  contained  in, 
this  entry,  it  will  be  found  to  contain  substantially  the  reci- 
tal of  all  the  necessary  allegations  as  indicated  above,  except 
the  fourth,  which  became  immaterial  in  consequence  of  the 
issue  between  the  parties.  The  only  point  on  which  we  are 
compelled  to  rely  upon  an  inference  is,  that  the  suit  by  the 
common  creditor  was  pending  when  notice  of  the  motion 
was  given  by  the  plaintiff  to  his  co-surety.  With  respect  to 
this  fact,  the  entry  states  that  judgment  was  given  on  ver- 
dict, on  the  12th  November,  1846,  during  the  same  term  at 
which  the  motion  was  tried.  In  view  of  the  ordinary  course 
of  practice,  we  think  the  necessary  intendment  must  be,  that 
this  suit  was  pending  when  the  notice  was  given. 

7.  There  is  only  one  other  matter  in  connection  with-  the 
motion,  to  which  it  is  necessary  to  advert.  It  will  be  seen 
the  common  creditor  when  suit  was  pending,  had  included 
two  of  the  sureties  in  it,  and  that  one  of  them  was  shown  to 
be  insolvent,  as  well  as  all  the  other  sureties  to  the  bond,  ex- 
cept the  parties  to  this  motion.  It  may  be  questionable  if 
the  plaintiff,  under  these  circumstances  is  precisely  within 
the  letter  of  the  statute  ;  but  we  think  he  is  clearly  within 
its  spirit  and  intention,,  as  the  object  evidently  is  togiveawy 
surety  the  right  to  compel  any  other  co-surety  not  sued,  to 
contribute  to  the  common  burthen,  according  to  the  rule  in 
equity,  and  cannot  be  defeated  by  the  circumstance  that  the 
creditor  has  joined  in  his  action  another  surety,  who"  in  point 
of  fact  is  insolvent. 

8.  Having  thus  disposed  of  the  construction  of  the  statute, 
we  shall  apply  ourselves  to  the  bill  of  exceptions.  There 
can  be  no  doubt  the  statute  intended,  in  the  absence  of  coU 
lusipn  or  fraud,  to  make  the  creditor's  judgment  against;  tw 
one  surety  conclusive  in  the  motion  by  him  against  his  co- 
surety whenever  the  notice  in  writing  of  the  pendency  of  the 
suit,  and  the  fact  the  parties  were  sureties  was  shown,  and 
this  would  s^em  the  rule  in  actions  at  common  law.  In 
Cave  V.  Burns,  6  Ala.  Rep.  780,  we  said,  with  reference  to 
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the  obligations  arising  between  sureties,  that  "  each  implied- 
ly agrees  with  the  othe^^  to  ptotect  him  to  the  extent  of  the 
joint  undertaking  against  the  conseqaences  arising  out  of  the 
failure  of  the  principal."  They  stand  to  each  other  then  ift  ■ 
the  relation  of  indemnitors,  and  when  one  has  notice  of  the  " 
suit  against  the  other,  if  the  one  not  sued  omits  to  furnish  the 
other  with  the  information  necessary  for  the  common  defence, 
he  is  in  no  condition  to  complain  of  injury,  for  his  contract 
is  to  bear  the  burthen  jointly  and  equally.  The  rule  obtains 
in  several  of  the  States,  that  even  without  notice  a  judgment 
against  the  one  to  be  indemnified  is  prima  facie  evidence, 
although  the  better  rule  is  said  to  be,  that  notice  is  essential. 
[See  cases  collected  in  Cowan  &  Hill's  Notes,  817.] 

9.  But  although  the  judgment  itself  is  conclusive,  it  will 
liot  follow  there  is  error  when  the  endeavor  is  to  make  the 
case  by  regular  extrinsic  proof.  This  we  presume  was  the 
effort  when  the  judgment  in  favor  of  Roberts,  as  administra- 
tor de  bonis  non  of  Coolidge  against  the  sheriff,  as  the  for- 
mer administrator  was  offered  as  evidence.  This,  coupled 
with  proof  of  a  devastavit  of  the  assets^ would  show  a  breach 
of  official  duty,  and  thus  fix  the  liability  of  the  sureties, to 
the  extent  of  the  assets  thus  wasted.  In  this  view  the  evi- 
dence was  admissible,  though  it  certainly  appears  to  be  en- 
tirely unnecessary. 

10.  The  remaining  question,  upon  the  charge  of  the  court 
was  ruled  at  least  as  favorable  for  the  defendant  as  the  law 
will  allow.  If,  as  we  liave  before  said,  the  judgment  of  the 
creditor,  after  notice  of  the  pendency  of  the  suit,  is  conclusive 
upon  the  surety-  not  sued,  there  -is  an  end  of  the  question,  be- 
cause the  defendant  did  not  take  the  necessary  steps  thpn  to 
induce  his  co-surety  to  interpose  the  defence.  In  point  of 
fact,  however,  the  defence  seems  not  then  to  have  arisen,  or 
rather  the  suit  was  commenced  by  the  creditor  against  the 
plaintiflF  before  the  statute  had  run. 

Under  these  circumstances,  the  statute  creates  no  bar  as 
between  these  parties.  The  contract  between  the  sureties^ 
as  we  have  already  seen,  is  one  for  mutual  protection  and 
indemnity,  consequently  there  can  be  no  breach  until  a  pay- 
ment has  been  made  by  one  on  the  common  account.  -  In 
McBroom  v.  Governor,  6  Porter,  43,  we  say  with  reference 
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to  the  bar  of  the  statute  of  non  claim,  that  the  rights  of  a 
surety  as  against  the  estate  of  his  principal,  does  not  accrue 
until  the  payment  by  him  on  account  of  the  secured  debt. 
We  think  the  law  is  the  same  between  co-sureties.  There 
was  therefore  in  our  judgment,  no  error  in  the  instructions  of 
the  court,  or  its  refusal  to  charge  as  requested.  This  dispos- 
es of  the  entire  case,  for  although  several  of  the  assignments 
of  error  are  not  specifically  noticed,  it  will  be  seen  they  call 
in  question  matters  which  received  no  notice  at  the  trial,  or 
do  not  arise  in  the  case.  The  result  of  our  opinion  is,  that 
the  judgment  should  be  reversed,  because  it  is  entered  for  the 
wrong  sum,  but  as  the  whole  record,  or  rather  the  judgment 
entry,  furnishes  the  necessary  material  to  enter  the  proper 
judgment,  it  will  be  rendered  here  for  $3,500,  with  interest 
from  the  l'2th  November,  1846,  and  costs,  unless  the  plaintiff 
shall  elect  to  have  the  cause  remanded.  Judgment  accord- 
ingly. 


COMEGYS  V.  McCORD. 


1.  An'  assignee  in  bankruptcy  cannot  sue  in  the  State,  or  federal  Courts,  af- 
ter the  lapse  of  two  years  from  the  time  of  the  declaration  and  decree  in 
bankruptcy,  if  the  cause  of  action  had  then  accrued,  to  recover  the  pro- 

|j_  perty  of  the  bankrupt 

♦    Error  to  the  Circuit  Court  of  Lowndes. 

Detinue  for  two  receipts,  given  by  one  Thomas  Barlow, 
to  one  John  T.  Beckley,  for  certain  promissory  notes  by  the 
plaintiff  in  error,  assignee  in  bankruptcy,  against  the  defend- 
ant in  error. 

Upon  the  trial,  the  plaintiff  offered,  and  read  in  evidence  a 
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transcript  from  the  district  court  of  the  United  States,  held  at 
Tuskaloosa,  by  which  it  appeared  that  J.  T.  Beckley  filed 
his  petition  for  the  benefit  of  the  bankrupt  act,  oij  the  4th 
May,  1842,  and  in  his  schedule,  as  rendered  in  by  him,  ren- 
dered the  two  receipts  given  by  BarlOw  to  him,  for  notes,  ac- 
counts, &c.  for  which  this  suit  is  brought,  and  that  on  the 
7th  December,  1842,  by  the  decree  of  the  said  court,  he  was 
declared  a  bankrupt,  and  that  on  the  25th  May,  1843,  said 
decree  was  confirmed  and  a  certificate  ordered  to  issue.  It 
was  also  proved,  that  the  receipts  sued  for  were  in  the  pos- 
session of  the  defendant,  and  thejr  value. 

The  court  charged  the  jury,  that  unless  the  plaintifl^  had 
commenced  his  action  within  two  years  from  the  7th  Decem- 
ber, 1^2,  he  could  not  recover  in  this  action. 

The  plaintiff  asked  the  court  to  charge,  that  the  lex  fori 
governed  in  this  case,  as  to  the  statute  of  limitations,  and 
that  it  required  six  years  to  bar  the  plaintiff's  action,  from  the 
time  his  cause  of  action  accrued. 

Also  that  the  statute  did  not  commence  running  until  the 
25th  May,  1843,  the  date  of  the  final  decree  ;  which  charges 
the  court  refused,  to  which,  as  well  as  to  the  charges  given, 
the  counsel  for  the  plaintiff  in  error  excepted,  -and  now  as- 
signs as  error. 

BoLLiNG,  for  plaintiff  in  error. 

1.  State  courts  have  jurisdiction  of  actions  by  the  assign- 
ees of  bankrupts,  under  the  United  States  bankrupt  law. 
[Joshua  A.  Wood,  assignee,  v.  Solon  Jenkins,  and  others, 
No.  12,  vol.  8,  Law  Reporter,  April  No.,  1844;  Brown  v. 
Gumming,  2  Caine's  Rep.  33 ;  Sullivan  v.  Bridge,  1  Mass. 
511.] 

2.  The  lex  fori,  as  to  the  statute  of  limitations,  must  gov- 
ern.    [Goodman  v.  Munks,  8  Porter,  84.] 

3.  By  the  passage  of  the  bankrupt  law,  Congress  did  not 
limit  or  confer  the  jurisdiction  of  the  State  court.  [Peck,  et 
al.  V.  Jenness,  et  al.  Law  Reporter,  No.  7,  vol.  8,  Dec.  1845, 
p.  360.] 

G.  B,  Stonk,  contra. 
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« ■  ORMOND,  J, — The  eighth  section  of  the  bankrupt  act 
"^ftvides  that  "no  suit  at  law,  or  in  equity,  shall  in  any  case 
be  maintainable,  by  or  against  SHch  assignee,  or  by  or  against 
any  person  claiming  an  adverse  interest,  touching  the  proper- 
ty, or  rights  of  property  aforesaid,  in  any  court  whatsoever, 
unless  the  same  shall  be  brought  within  two  years  after  the 
declaration  and  decree  of  bankruptcy,  or  after  the  cause  of 
suit  shall  first  have  accrued." 

Assuming  that  the  suits  contemplated  by  this  section,  may 
be  maintained  by  the  assignee  in  bankruptcy,  either  in  the 
State  or  federal  courts,  we  think  it  very  clear,  that  the  limi- 
tation must  apply,  no  matter  in  which  court  it  is  brought. 
The  limitation  is  general,  prohibiting  suits  by  or  against  the 
assignee  in  any  court  after  the  lapse  of  two  years,  and  it 
would  defeat  the  object  in  view,  to  permit  this  to  be  Evaded 
by  suing  in  the  State  courts. 

It  is  equally  clear,  that  the  statute  commences  running 
from  the  date  of  the  declaration  and  decree  in  bankruptcy,  if 
the  cause  of  action  had  then  accrued,  and  not  from  the  date 
of  the  final  decree,  discharging  the  bankrupt  from  his  debts, 
and  granting  the  certificate.  This  is  manifest  not  only  from 
the  language  employed,  but  also  because  it  is  the  declaration 
and  decree  of  bankruptcy,  spoken  of  in  the  first  section  of  the 
act,  which  vests  the  property  of  the  bankrupt  in  the  assignee, 
who  may  immediately  commence  suit,  without  waiting  for 
the  final  action  of  the  court  confirming  the  previous  decree, 
which  is  final  against  the  bankrupt.  It-  is  perfectly  clear 
therefore,  that  the  statute  begins  to  run  from  that  time.  The 
charge  of  the  court  below  being  in  accordance  herewith,  its 
judgment  must  be  affirmed. 
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1.  Whe»  the  copy  of  the  bill  indorsed  on  the  protest  differs  in  some  one  or 
more  words  from  that  declared  on,  and  produced  at  the  trial,  the  protest 
should,  notwithstanding,  be  allowed  to  go  before  the  jury,  that  the  plain- 
tiff" may  show,  by  other  testimony,  the  identity  of  the  copy  with  the  origi- 
nal adduced.  • 

2.  Where  the  declaration  alledges  that  the  bill  declared  on  was  drawn  at 
Leighton,  in  Lawrence  county,  on  the  drawees  at  •  Mobile,  and  the  bill 
produced  at  the  trial  was  dated  Leighton,  and  addressed  to  the  drawees 
at  Mobile,  it  sufficiently  appears  that  it  is  an  inland  bill,  which  need  not 
be  protested  to  entitle  the  plaintiff"  to  recover  the  sum  expressed  on  its 
face  with  interest ;  but  unless  there  is  a  protest  the  statute  damages  can- 
not be  recovered. 

3.  As  the  statute  makes  the  certificate  of  a  notary  in  the  protest  of  an  inland, 
bill,  that  he  had  mailed  a  notice  of  the  dishonor,  addressed  to  the  drawer 
at  a  certain  post  office,  evidence  of  the  fact,  if  the  protest  and  notice  recit- 
ed therein  are  regular,  the  holder  may  prove  on  the  trial  that  the  notice 
was  addressed  to  the  proper  office. 

4.  In  an  action  on  a  bill  of  exchange  against  the  drawer,  the  court  charged 
the  jury,  "that  tlie  bill  of  exchange  which  had  been  read  to  them,  and  th6- 
certificate  thus  admitted,  was  testimony  for  them  to  consider,  as  evidence 
of  the  protest  of  said  bill,  and  notice  to  the  defendant :"  Held,  that  as  the 
protest  was  admissible  evidence,  though  perhaps  insufficient  in  itself,  the 
charge  was  not  erroneous,  that  if  the  defendant  desired  other,  or  explana- 
tory instructions,  he  should  have  prayed  the  court  to  give  them,  and  charge 
the  jury  explicitly  as  to  the  eff"ect  of  the  evidence. 

Writ  of  Error  to  the  County  Court  (ft*  Lawrence. 

This  was  an  actien  of  assumpsit  at  the  suit  of  the  defend- 
ant in  error,  against  the  plaintiffs,  as  the  drawers  of  a  bill  of 
exchange.  The  first  count  of  the  declaration  is  on  the  bill, 
to  which  are  added  the  common  counts.  On  the  trial,  the 
plaintiff  offered  in  evidence  the  bill  declared  on,  which  is  as 
follows:  "Leighton,  I  March,  1843-^$!  171  78.  Twelve 
months  after  date  of  this,  my  first  of  exchange,  second  of  the 
sanje  tenor  and  date,  pay  to  the  order  of  John  L.  Townes, 
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•  eleven  hundred  and  seventy-one  78-100  dollars,   value  re- 
'  ^ceived,  which  please  charge  to  the  account  of 

Your  ob't  servaot,  Wm.  Leigh  &,  Co. 

Acceptance  waived.  ,^ ; 

Messrs.  Tartt,  Stewart  ^  Co.,  Mobile."         * 

Plaintiff  also  adduced  a  bill  of  the  following  tenor :  "^eigh- 
ton,  1  March,  1843— $1171  78.  Twelve  months  after  date 
of  this,  my  first  of  exchange  of  same  tenor  and  unpaid,  pay 
to  order,"  &c.,  being  in  all  other  respects  as  the  above.  The 
last  bill  was  read  from  the  same  paper,  on  which  there  was  a 
protest  for  non  payment  by  the  drawees,  made  by  a  notary  of 
the  city  and  county  of  Mobile,  on  the  4th  day  of  March,  1844, 
aijd  the  notarial  protest  certifies  that  it  was  a  true  copy  of  the 
original  bill,  of  which  he  demanded  payment  of  the  drawees, 
and  transmitted  to  the  defendants  by  mail,  a  notice  address- 
ed to  them  at  Leighton.  To  the  reading  of  the  protest  and 
bill  thereon  copied,  the  defendant  objected,  but  his  objection 
was  overruled,  and  the  same  were  permitted  to'  go  as  evi- 
dence to  the  jury. 

The  court  charged  the  jury,  that  the  bill  of  exchange  that 
had  been  read  to  them,  and  the  certificate  of  protest,  "  was 
competent  testimony  for  them  to  consider  as  evidence  of  the 
protest  of  said  bill,  and  notice  to  the  defendant,  no  other  proof 
being  produced,  save  that  Leighton  was  the  post  ofiice  at 
which  defendants  usually  received  their  letters.  To  the  rul- 
ing of  the  court,  and  the  charge  given,  the  defendants,  by 
their  counsel  excepted,"  &c.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  judgment  was  rendered  accordingly. 

T.  M.  Peters,  for  the  plaintiffs  in  error,  insisted  that  the 
protest  should  have  been  rejected  as  evidence,  because  it  did 
not  identify  the  bill.  The  jury  could  not  know,  in  the  ab- 
sence of  suppletory  proof,  that  the  bill  declared  on,  and  that 
protested,  were  the  same.  It  is  not  denied  but  the  discrep- 
ancy was  susceptible  of  explanation  by  the  testimony  of  the 
notary,  or  other  evidence,  but  as  this  was  not  done,  the  pro- 
test was  insufficient  artd  irrelevant.  This  view  is  in  harmo- 
ny with  the  decisions  relied  on  by  the  defendant  in  error  in 
11  Wheat.  Rep.  43  Ij  12  Mass.  Rep.  6  ;  7  Ala.  R.  205.     The 
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copy  of  the  bill  is  affirmed  to  be  literal,  and  the  slightest  va- 
riance is  sufficient  to  exclude  the  protest.     [1  Chit.  PL  ,3 
1  Stark.  Ev.  478 ;  Step.  Plead.  Ap.  130.] 

There  is  no  proof  that  the  bill  sued  on,  is  an  inland  bill, 
and  the  plaintiff  has  treated  it  as  a  foreign  bill.  The  waiver 
of  acceptance  is  not  an  admission  that  the  drawees  had  no 
funds  of  the  drawers,  and  does  not  dispense  with  protest  and 
notice  of  non-payment.  •  But  jf  it  does,  and  the  bill  is  a  for- 
eign one,  then  it  would  not  be  admissible  under  the  common 
counts  without  protest  and  notice. 

J.  B.  Sale,  for  the  defendant  in  error,  contended  that  the 
variance  between  the  bill  declared  on,  and  that  copied  on  tne 
protestj%as  altogether  immaterial,  and  even  if  carried  into 
the  notice  sent  to  the  drawees,  it  would  not  make  the  notice 
insufficient.  There  can  be'no  doubt  but  the  evidence  should 
have  been  allowed  to  go  to  the  jury,  and  the  court,  instead 
of  instructing  them  to  consider  of  its  sufficiency,  might  have 
charged  that  it  was  sufficient.  [11  Wheat.  Rep.  431;  12 
Mass.  Rep.  6;  7  Ala.  Rep.  25;  Rob.  Louis.  Rep.  161.]  If 
the  defendants  had  drawn  another  bill  of  the  tenor  of  that 
copied  on  the  protest,  they  should  have  proved  it.  [3  Por. 
Rep.  353.] 

The  notice  of  the  dishonor  of  a  bill  is  sufficient,  if  by  ex- 
press terms  or  necessary  implication,  it  imports  the  requisite 
facts.  [Story  on  Bills,  ^  390 ;  Chit,  on  Bills,  466  to  470.] 
But  the  waiver  of  acceptance  dispensed  with  the  notice  of 
non-payment — it  indicated  that  the  drawers  had"  no  funds  in 
the  drawees'  hands,  or  at  least  that  they  never  expected  the 
bill  to  be  honored.     [15  Mass.  Rep.  69.] 

The  bill  is  an  inland  bill,  and  the  protest  was  unnecessary 
to  entitle  the  plaintiff  to  recover;  [8  Porter  Rep.  142;  2  B. 
Monr.  Rep.  262 ;  5  Johns.  Rep.  375 ;  2  Bay's  Rep.  376 ;] 
and  but  for  the  statute  the  notarial  certificate  would  not  be 
evidence  that  notice  was  transmitted.  [Clay's  Dig.  380,  <§> 
9;  7  Ala.  Rep.  108;  6  Wheat.  Rep.  572.J  The  notary's 
certificate  in  the  present  case  affirms  that  notice  was  duly 
mailed  and  addressed  to  the  defendantsr  at  Leighton. 

COLLIER,  C.  J. — In  the   Branch  Bank  at    Decatur  v. 
11^ 
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Rhodes,  at  this  term,  the  hill  on  ^bjcV  \he  defencfant  was 
charged  as  an  indorser,  was  drawn  oh  "Gamble  &  Murray," 
and  that  copied  on  the  protest  was  addreseed  to  "  Gamble 
&,  Mnrrah  ;"  the  circuit  court  excluded  the  protest,  because 
,  it  did  not  correctly  set  forth  the  bill.  We  said  it  was  cer- 
tainly the  correct  practice  to  copy  the  bill  upon  the  protest, 
yet  if  it  were  not  literally  transcribed,  but  the  protest  identi- 
fied it  by  a  description  so  minute  as  to  leave  no  ground  for 
mistake,  we  should  be  inclined  to  hesitate  before  we  would 
pronounce  against  it.  Without  however,  deciding  whether 
the  protest  was  in  \ise\(  sufficient  to  prove  the  dishonor  of  the 
till,  we  were  of  opinion  that  it  was  competent  to  show  by 
extrinsic  proof  the  identity  of  the  bill  indorsed,  with.that  pro- 
tested ;  and  consequently  the  evidence  was  improperly  re- 
jected— the  admission  of  the  protest  being  necessary  that  the 
assistant  testimony  might  follow.  The  case  cited  is  a  direct 
authority  tKat  the  evidence  now  drawn  in  question  was 
rightly  admitted. 

To  entitle  the  plaintiff  in  the  case  befbre  us  to  recover,  it 
was  not  indispensable  that  the  bill  should  have  been  protest- 
ed. The  declaration  alledges  that  the  bill  was  drawn  at 
Leighton,  in  Lawrence  county,  on  the  drawees  at  Mobile  in 
this  State.  This  shows  that  it  is  an  inland  bill,  which  it  is 
only  necessary  to  protest  to  entitle  the  holder  to  the  damages 
consequent  upon  its  dishonor.  But  if  nothing  appeared  to 
the  contrary,  should  it  not  be  intended  that  it  was  an  inland 
bill,  and  would  not  the  onus  in  a  proper  case  devolve  upon 
the  party  interested,  to  show  that  it  was  payable  out  of  the 
State  where  drawn,  so  as  to  make  a  protest  indispensable  ev- 
idence of  its  dishonor  ?  Besides,  are  not  the  courts  of  this 
State  charged  with  a  knowledge  of  the  fact  that  Leighton  is 
a  village  at  which  there  is  a  post  office,  and  Mobile  an  incor- 
porated city,  and  also  county — all  situate  in  the  State? 
There  can  be  no  question  but  a  notice  which  described,  the 
bill  as  it  was  copied  on  the  protest,  would  be  sufficient  to 
charge  the  drawers.  In  Mills  v.  The  United  States  Bank, 
11  Wheat.  Rep.  4Sl,  it  was  held  that  no  precise  form  of  no- 
tice to  the  indorser  of  a  promissory  note  is  necessary — that  it 
need  not  state  who  is  the  holder,  nor  will  a  mistake  as  to  the 
date  of  the  note  vitiate  the  notice,  if  it  convey  to  the  party  a 
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sufficient  knowledge  of  the  particular  note  which  has  been 
dishonored.  That  the  notice  need  not  formally  alledge  the 
note  was  demanded  at  the  place  where  it  was  payable — if  it 
states  the  fact  of  non-payment,  and  that  the  holder  looks  to 
the  indorser  for  indemnity,  it  is  sufficient.  In  Smith  V. 
Whiting,  12  Mass.  Rep.  6,  a  notice  givei^  to  the  indorser  of 
a  promissory  note  payable  at  a  bank  was  held  sufficient, 
which  was  given  on  the  day  it  fell  due,  although  it  stated 
the  maturity  of  the  note  to  have  occurred  three  days  before, 
and  although  the  name  of  the  promisor  was  mistaken  in  the 
notice.  True,  in  that  case,  it  was  m  evidence  that  the  in-  _ 
dors€r  was  liable  on  no  other  note  in  bank  ;  but  it  can  hardly 
be  believed  that  the  result  would  have  been  otherwise,  if 
thi»  assistant  proof  had  not  been  made. 

Moorman  v.  The  Bank  oi  Alabama,  3  Porter's  Rep.  353, 
was  an  action  against  the  second  indorser  (of  which  there 
were  three)  of  a  foreign  bill.  "  B/ron  "  was  thq  third  indor- 
ser, but  in  the  copy  on  the  protest  the  name  was  written 
"Pyron."  The  cashier  of  the  bank  which  had  purchased 
the  bill  testified  that  there  was  no  other  bill  of  the  same  te- 
nor and  date,  and  that  it  was  forwarded  to  New  Orleans,  the 
place  of  payment,  for  collection.  The  court  thought  it  a 
"legal  inference,"  that  the  protest  related  to  the  bill  in  ques- 
tion, and  that  the  notary  committed  a  inistake  in  placing  the 
name  of  Pyron  for  Byron  on  the  protest ;  that  the  defendant 
being  an  indorser  prior  in  order  to  Byron,  could  not  be  pre- 
judiced by  the  mistake,  even  if  it  discharged  the  latter.  Ac- 
cordingly, upon  a  demurrer  to  evidence,  it  was  held  the 
plaintiff  was  entitled  to  judgment.  There  can  be  no  doubt, 
but  the  relative  position  of  the  parties'  names  on  the  bill 
would  have  induced  the  same  conclusion,  without  the  testi- 
mony of  the  cashier. 

We  have  seen  that  the  protest  was  admissible  evidence, 
that  it  might  have  been  assisted  by  parol  testimony  if  neces- 
sary, that  a  notice  as  explicit  as  the  protest  would  be  suffi- 
cient to  advise  the  drawers  of  the  dishonor  of  the  bill,  and 
that  being  an  inland  bill,  it  was  not  indispensable  to  entitle 
the  holder  to  recover  the  amount  of  it  with  interest,  that  it 
should  have  been  protested.  It  remains  now  to  consider  the 
charge  to  the  jury,  which  is  thus  stated  in  the  bill  of  excep- 
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tions,  "that  the  bill  of  exchange  which  had  been  read  to 
theni^  and  the  certificate  of  protest  thus  admitted,  was  testi- 
mony for  them  to  consider  as  evidence  of  the  protest  of  said 
bill,  and  notice  to  the  defendant."'^  The  statute  makes  the 
affirmation  by  a  notary  in  the  protest  of  an  inland  bill.  c5*c. 
that  notice  of  its  dishonor  had  been  sent  by  mail  to  the  per- 
sons entitled  to  iti,5<Svidence  of  the  fact ;  and  the  additional 
proof  that  the  post  office  to  which  it  was  transmitted,  was 
that,  at  which  the  drawers  usually  received  their  letters,  was 
sufficient  to  charge  them,  if  the  bill  and  protest  was  evidence 
.to  be  considered  by  the  jury.     [2  Stew.  Sf  P.  Rep.  428.] 

We  think  there  can  be  no  doubt  but  it  was  competent  for 
the  jury  to  weigh  this  evidence  and  determine  upon  its-eflfect : 
this  is  what  the  court  instructed  them  was  their  appropriate 
duty.  They  were  not  informed  that  it  was  sufficient  in  itself 
to  authorize  them  to  find  a  verdict  for  the  plaintiff.  If  the 
defendant  had  desired  a  charge  upon  this  point,  he  should 
have  prayed  the  court  to  give  it.  The  omission  to  instruct 
Cjury  upon  all  the  legal  questions  suggested  by  the  proof  in 
a  cause  is  not  a  ground  for  the  reversal  of  a  judgment  ren- 
dered on  their  verdict ;  it  is  enough  if  the  court  does  not  mis- 
take the  law,  or  lay  it  down  in  such  manner  as  necessarily  to 
mislead  them.  [I  Ala.  Rep.  N.  S.  18-607;  2  Id.  694;  4 Id. 
493.]  In  The  State  v.'Brinyea,  5  Ala.  Rep.  241,  it  was 
said,  if  a  charge  is  considered  objectionable,  either  on  ac- 
count of  its  obscujrity,  or  tendency  to  mislead  a  jury,  the 
party  against  whom  it  is  to  operate  should  ask  an  explana- 
tion of  the  court,  otherwise  an  appellate  court  will  not  re- 
verse the  judgment  for  either  of  these  objections  to  the 
charge,  if  it  is  substantially  correct.  And  in  Knapp  v.  McBride 
&  Norman,  7  Ala.  Rep.  19,  we  said,  "  There  can  be  no 
question  but  a  party  has  the  right  to  require  the  opinion  of  the 
court  upon  any  point  of  law  that  is  pertinent  to  the  issue, 
and  the  refusal  of  the  court  to  give  such  an  opinion  would  be 
available  on  error.  jBut  the  mere  neglect  or  omission  of  the 
judge  to  instruct  the  jury  on  some  material  point,  though  it 
might  sometimes  furnish  just  ground  for  anew-trial,  will  not 
wiarrant  a  reversal  of  the  judgment."  We  need  not  inquire 
whether  the  variance  between  the  bill  declared  on  and  that 
copied  on  the  protest  is  not  so  unimportant  as  to  have  war- 
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ranted  the  jury  in  considering  that  the  bill  in  suit  was  that 
to  which  the  protest  applied  ;  for  however  this  may  be,  we 
have  seen  that  there  is  no  error  in  the  ruling  of  the  circuit  court. 
This  view  relieves  us  from  the  necessity  of  considering  what 
evidence  would  have  been  sufficient  to  support  the  common 
counts.     We  have  but  to  add,  that  the  judgment  is  affirmed. 


WEAVER  V.  PURYEAR  &  WILLIAMSON.     ^ 

1.  An  action  may  be  commenced  by  attachment,  to  recover  for  a  breach  of 
warranty,  of  the  soundness  of  a  slave. 

Error  to  the  County  Court  of  Dallas.  ■  * 

Suit  commenced  by  attachment  by  the  plaintiff  in  err'or. 

The  two  first  counts  of  the  declaration,  are  upon  a  war- 
ranty of  soundness  of  a  slave,  sold  by  the  defendants  to  the 
plaintiff,  at  the  price  of  seven  hundred  dollars,  to  which  are 
added  the  money  counts.  The  defendants  refused  to  plead 
to  the  declaration,  and  suggested  to  the  court  that  the  first 
and  second  cbunts  of  the  declaration,  are  not  admissible  un- 
der the  attachment  sued  ovit  in  this  case,  for  a  money  de- 
mand, and  moved  the  court  to  strike  therefrom  the  declara- 
ration,  which' motion  was  granted  by  the  court,  and  the  plain- 
tiff excepted. 

The  defendants  then  pleaded  to  the  common  counts,  and 
upon  the  trial  the  plaintiff  offered  in  evidence;  as  the  founda- 
tion of  his  action,  the  following  instrument :  ' 

"  We  have  this  day  bargained  and  sold,  unto  Philip  J. 
Weaver,  a  negro  man  named  Green,  whom  we  warrant  to  be 
sound  and  healthy  in  every  respect,  and  title  good,  for  the 
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sum  of  seven  hundred  dollars."     And  also  offered  to  prove, 
that  the  slave  at  the  time  of  the  sale,  was  unsound  and  of  no 
value.     This  testimony,  on  motion  of  the  defendant,  was  re- 
jected by  the  court,  and  the  plaintiff  excepted. 

BoLLiNG,  for  plaintiff  in  error. 
Edwards,  contra. 

ORMOND,  J. — The  question  presented  by  the  record  is, 
whether  an  attachment  will  lie  upon  a  breach  of  warranty  of 
the  soundness  of  a  slave. 

By  the  custom  of  London,  which  is  the  original  of  the  sta- 
tute regulations  upon  this  subject,  foreign  attachment  would 
not  lie,  but  in  those  cases  where  debt,  o^  indebitatus  assump- 
sit could  be  maintained. 

Our  statute  uses  the;  terms,  ''debt  or  demand,"  and  requires 
the  plaintiff,  or  his  ^agent,  "  to  swear  to  the  amount  of  the 
sum  due,"  and  as  this  could  not  be  done,  where  the  damages 
were  uncertain,  it  would  seem  to  follow,  that  an  attachment 
would  not  lie.  We  do  not  think  however,  it  was  the  inten- 
tion of  the  legislature,  to  confine  this  remedy  to  those  cases 
where  a  debt,  in  the  technical  sense  of  the  term  existed,  as 
on  tTiat  supposition  there  was  no  necessity  for  the  introduc- 
tion of  the  term  "  demand,"  into  the  act.  The  design  of  the 
attachment  law  was,  to  compel  an  appearance,  in  those  cases 
where  personal  service  of  the  process  could  not  be  effected, 
and  we  thii>k  the  reasonable,  and  just  interpretation  of  the 
act  is,  that  this  remedy  was  given  in  all  cases  of  contract, 
when  by  the  terms  of  the  contract,  or  by  the  law  acting  up- 
on it,  the  sum  due,  or  the  damages  to  which  the  party  was 
entitled  upon  a  breach  of  the  contract,  was  ascertained.  If 
this  construction  is  not  put  upon  the  law,  the  party  in  such 
a  case  as  this,  will  be  driven  into  chancery,  when  adequate 
redress  could  be  more  speedily  obtained  in  a  court  of  law. 

In  this  case,  the  damage  for  the  breach  of  warranty,  is  the 
value  of  the  slave  at  the  time  of  the  warranty.  [Willis  & 
Robertson  v.  Dudley,  at  this  term.]  This  is  a  sum  capable 
of  ascertainment,  and  of  which  the  plaintiff  might  make  affi- 
davit. It  is  within  the  very  letter  of  the  statute,  a  "  demand," 
and  as  it  arises  out  of  the  contract  of  the  parties,  and  the 
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^jBp^asure  ofthe  damages  is  ascertained  by  the  law  of  the  con- 
tract, it  comes  fully  within  the  definition  as  here  given. 

A  similar  view  is  taken  of  the  attachment  law  of  Pennsyl- 
vania, by  Judge  Washington,  in  Fisher  v.  Consequa,  2  W. 
C  0.  Rep.  382,  which  like  ours,  speaks  of  "  debts  and  de- 
mands." In  that  case,  the  defendant  bound  himself  to  deli- 
ver to  the  plaintiff  teas  of  a  particular  quality,  suited  to  a  par- 
ticular market,  and  on  failure  to  do  so,  to  pay  the  difference 
between  tea!s  of  such  quality,  and  such  as  should  be  deliver- 
ed. Such  teas  as  the  contract  called  for  were  not  delivered, 
and  the  plaintiff  swore  that  the  difference  amounted  to  $4500; 
it  was  held  that  the  attachment  would  lie.  So  also,  in  Hunt 
v.  Norris,  4  Martin,  517,  it  was  held,  that  the  master,  and 
owners  of  a  vessel,  were  liable  to  an  attachment  at  the  suit 
of  the  shipper  for  goods  lost  through  neglect,  upon  the  ground, 
that  the  obligation  arose  out  of  a  contract  of  bailment.  And 
in  Clarke  v.  Wilson,  3  Wash.  C.  C.  R.,  that  it  would  not  lie 
where  the  damages  were  unliquidated,  and  the  contract  af- 
forded no  rule  for  ascertaining  them. 

These  views  conduct  us  to  the  conclusion,  that  an  attach- 
ment will  lie  in  such  a  case  as  the  present.  Let  the  judgment 
be  reversed,  and  the  caus6  remanded. 


FREEMAN  v.  McBROOM,  et  al. 

1,  Semble:  A  bill  maybe  dismissed  at  the  hearing  for  wanf  of  equity,  aAihough 
no  demurrer  is  interposed,  and  the  answer  does  not  question  its  equity. 

2.  M.  a  resident  of  Madison  county  recovered  a  judgment  against  F.  in  the 
county  court  of  Jackson  county,  to  enjoin  which  F.  filed  his  bill  in  the 
chancery  court  of  Madison — making  M.  and  four  other  persons  defendants; 
two  of  these  latter  reside  without  this  State,  and  the  other  two  in  Frank 
lin  and  Talladega  counties  ;  all  the  defendants  but  the  one  who  resided 
in  Talladega  answered  the  bill,  without  objecting  that  it  was  filed  in  an 
improper  county ;  the  defendant  living  in  Talladega  was  in  default  in  not 
answering  within  due  time,  and  a  rule  was  pending  against  him  to  show 
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cause  why  he  should  not  be  attached:  Held^  that  in  tliis  predicament  of 
the  cause,  the  bill  should  not  be  dismissed  on  the  ground  that  it  should, 
have  been  filed  in  the  county  where  the  judgment  was  rendered  ;  titat  an 
objection  to  the  locality  of  the  suit  was  in  the  nature  of  a  plea  in  dbatement, 
and  was  waived  by  the  answers,  if  it  could  have  availed  had  it  been  pre- 
viously made ;  and  the  defendant  who  was  in  contempt  could  not  submit 
such  a  motion.  ^ 

( 

Writ  of  Error  to  the  Court  of  Chancery  at  Huntsville. 

The  plaintiff,  a  resident  of  Jackson  county,  filed  his  bill  set- 
tintg  forth,  that  the  defendant,  McBroom,  as  the  assignee  of 
his  co-defendant,  Wilder,  recovered  a  verdict  and  judgment 
•against  him  in  the  county  court  of  that  county,  on  a  bill  sin- 
gle for  one  hundred  and  twenty-five  dollars.  It  is  alledged 
that  the  writing  on  which  the  judgment  was  rendered,  with 
three  others  of  the  like  amount  each,  and  of  the  same  date, 
were  executed  to  Wilder,  and  the  defendant,  Swann,  in  or- 
der to  obtain.the  title  to  a  tract  of  land,  situated  in  Jackson 
county,  which  the  complainant  had  previously  purchased  of 
the  defendant,  Moore.  The  consideration  of  the  specialties 
the  complainant  avers  has  wholly  failed,  that  he  has  made 
full  payment  to  Moore,  and  the  latter  to  his  vendor;  but  the 
legal  title  to  the  land  is  still  in  the  defendant.  Wilder,  and 
his  sister,  Mrs.  Swan  and  her  husband. 

It  is  alledged  that  McBroom  resides  in  Madison  county, 
Wilder  in  Franklin  county,  Moore  in  Talladega  county,  and 
Swan  and  wife  in  the  State  of  Tennessee..  The  bill  prays 
that  Moore  may  produce  the  bond  for  title  executed  by  his 
vendor,  that  Swan  and  wife,  and  Wilder,  may  produce  the 
several  specialties  described  in  the  bill,  and  that  they  be  can- 
celled' ;  Further,  that  McBroom  and  all  others  may  be  en- 
joined from  proceeding  on  the  judgment  in  his  favor;  that 
the  premises  described  in  the  bill  may  be  conv^eyed  to,  or 
vest  in  the  complainant ;  and  that  such  other  and  further  re- 
li'ef  as  may  be  just  and  equitable  be  granted. 

The  chancellor  dismissed  the  bill  without  prejudice,  at  the 
complainant's  costs,  upon  the  ground  that  the  court  in  which 
it  was  filed  could  not  exercise  jurisdiction  in  the  cause. 

S.  Parsons,  for  the  plaintiff  in  error,  insisted,  that  the  res- 
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idence  of  McBroom  in  Madison,  distinguished  this  case  from, 
Shrader  v.  Walker,  et  al.  8  Ala.  Rep.  244.  The  principle  ott 
which  courts  of  equity  act  in  restraining  the  prosecution  of 
judicial  proceedings  in  other  courts,  is  to  act  on  the  person 
proceeding,  and  not  on  the  court  in  which  he  is  an  actor.  It 
is  then  immaterial  in  what  court  a  judgment  sought  to  be 
enjoined  \vas  rendered,  if  the  party  to  be  restrained  is  amen-; 
able  to  the  jurisdiction.  In  fact  it  has  been  supposed  that  an- 
injunction  lies  to  restrain  a  .judgment  in  a  foreign  court. 
[Drewy  on  Inj.  96-7.]  The  court  in  which  the  defendants 
bill  was  filed  is  one  of  general  chancery  jurisdiction,  and  the 
defendants  having  answered  without  objection,  cannot  after- 
wards call  upon  the  court  to  repudiate  the  cause,  upon  a 
ground  which  does  not  affect  the  merits,  but  operates  as  au. 
abatecnent  of  the  suit.     [6  Paige's  Rep.  7J.^^,. 

J.  Robinson,  for  the  defendants.  The  case  cited  from  8 
Ala.  R.  244,  is  directly  in  point,  and  fully  sustains  the  de- 
cree of  the  court  of  chancery. 

COLLIER,  C.  J. — It  has  been, repeatedly  held,  not  only, 
by  this,  but  by  other  courts,  that  a  bill  may  be  dismissed  at 
the  hearing  for  want  of  equity,  although  no  demurrer  is  in^ 
terposed  and  the  answer  does  not  question  its  equity.  In- 
the  present  case  it  is  true,  the  chancellor  in  his  decree  states 
that  the  cause  was  submitted  on  a  motion  to  dismiss  for  want 
of  equity,  but  he  does  not  address  hlniself  to  the  considera-. 
tion  of  the  bill  in  that  aspect ;  but  determines,  that  although 
the  bill  may  contain  abundant  equity  if  it  were  filed  in  the 
chancery  court  of  Jackson,  yet  the  court,  in,, which  the  suit 
was  pending  could  not  entertain  it. .   . 

All  the  defendants  except  Moore  had  answered  without  in- 
sisting that  the  bill  was  filed  in  an  improper  .chancery  dis- 
trict ;  but  for  any  thing  appearing  to  the  contrary,  were  wil- 
ling to  submit  to  the  jurisdiction.  And  at  the  term  when 
the  decree  was  rendered,  but  previous  thereto,  an  order  was 
made,  reciting  that  Moore  had  been  served  with  a  subpasna, 
more  than  thirty  days  and  requiring  him  to  show  cause  why 
an  attachment  should  not  issue  against  him.  In  this  condi- 
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tion  of  the  cause- we  cannot  thiok  the  court  should  have  repu- 
diated it.  The  objection  at  liiost  is  only  in  abatement  of 
the  suit,  without  denying  to  the  complainant  a  right  to  the 
redress  which  he  seeks — it  applies  to  the  locality  of  the  ju- 
risdiction wh6se  powers  are  invoked,  and  not  to  the  case  it- 
self, as  one  to  which  chancery  should  Ifhd  its  aid.  If  the  de- 
fendants had  expressly  consented  thai  the  ^urt  in  which  the 
bill  was  filed,  should  proceed  in  the  cause  to  a  final  decree, 
this  would  have  estopped  them  from  objecting,  either  in  the 
primary  court  or  on  error,  to  the  jurisdiction,  because  of  the 
^residence  of  the  parties,  or  the  court  in  which  the  judgment 
;  Tcomplained  of  was  rendered.  May  not  such  an  assent  be 
implied  from  the  failure  of  the  defendants  to  insist  that  the 
suit  was  instituted  in  a  chancery  district  which  had  no  ju- 
risdiction over  the  defendants,  or  the  judgment  ?  [See  1  Bail. 
Eq.  R.  187;  1  Dev.  &  Bat.  Eq.  R.  3,  182;  SHiimp.  R.  315; 
Holman,  et  al.  v.  The  Bank  of  Norfolk  at  this  jterm.] 

It  has  frequently  been  held  in  suits  at  law,  that  when  the 
court  has  no  jnrisdiction  of  the  subject  matter  in  dispute, 
such  want  of  jurisdiction  cannot  be  waived  by  appearance, 
plea,  consent,  or  in  any  other  taanner,  and  a  judgment  ren- 
dered in  such  case  in  favor  of  the  plaintiff  will  be  void.  Yet 
where  the  court  has  jurisdiction  of  the  subject  matter,  but 
not  of  the  person,  .such  want  of  jurisdiction  of  the  person 
may  be  waived  by  consent,  or  by  plea  to  the  merits,  and 
cannot  be  afterwards  asserted.  [1  Humph.  R.  332.]  In  the 
present  case,  ijt  must  be  intended  that  the  motion  to  dismiss 
was  made  by  the  defendants  who  had  answered  the  bill — in 
fact,  Moore  being  in  contempt,  he  could  not  move  in  ther- 
cause.  Their  assent  that  it  should  be  heard  in  Madison  must 
be  implied  from  the  omission  to  object  to  jurisdiction  either 
^'*ia  their  answers  or  previously. 

Shrader  v.  Walker,  et  al.,  is  unlike  the  present  case.  There 
the  judgmelit  enjoined  was  rendered,  and  all  the  defendants 
but  one,  who  was  an  immaterial  party,  resided  without  the 
chancery  district  in  which  the  bill  was  filed.  The  motion 
to  dismiss  was  made  before  an  answer  was  filed ;  and  it  is 
there  intimated  that  the  defendants  might  have  yielded  to 
the  jurisdiction,  but  as  their  consent  had  not  been  in  any  man- 
ner given,  we  sustained  the  decree  dismissing  the  bill.     We 
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need  not  consider  whether  the  residence  of  McBroom,  (the 
plaintiff  in  the  judgment,)  in  Madison,  further  distinguishes 
these  cases,  as  it  sufficiently  appears  from  what  has  been  said 
that  the  bill  was  improperly  dismissed.  The  decree  is  con- 
sequently reversed  and  the  cause  remanded. 


^ 


-  s 

ROBINSON,  ET  AL.  V.  ROBINSON. 

1.  It  is  no  ground  for  the  interference  of  a  court  of  chancery,  that  slaves  ad- 
ministered upon  in  the  State  of  Tennessee,  are  brought  to  this  State,  by' 
the  widow  of  the  deceased,  under  a  claim  of  title,  with  the  consent  of  the 
administrator,  unless  the  Orphans'  Court  should  refuse  the  temporary  let- 
ters of  administration  which  thestattite  authorizes  to  be  granted  in  such  a 
case. 

Writ  of  Error  to  the  Chancery  Court  of  Perry. 

The  bill,  filed  by  the  plaintiffs  in  error,  charges,  that  Sam- 
uel Robinson,  late  of  Shelby  county,  Tennessee,  died,  leav- 
ing a  widow,  Mary  Robinson,  who  was  his  second  wife,  and 
by  whom  he  had  no  children.  That  complainants  are  his 
children,  and  heirs  by  a  former  marriage.  That  their  father 
died  seized  and  possessed  of  a  large  amount  of  property,  real 
and  personal,  and  among  the  rest,  of  certain  slaves,  which  are 
described.  That  one  John  Wherry  administered  on  the  es- 
tate, which  was  almost  wholly  free  from  debt,  and  is  now 
entirely  solvent.  That  the  widow,  setting  up  an  exclusive 
claim  to  the  slaves  mentioned  in  the  bill,  has  with  the  con- 
nivance and  consent  of  the  administrator,  taken  possession  of 
the  slaves  aforesaid,  and  clandestinely  brought  them  to  this 
State,  with  the  aid  of  one  James  Wherry,  and  now  has  them 
concealed  in  Perry  county  in  this  State,  for  the  purpose  of 
defrauding  complainants.     That   these  slaves  belonged  to 
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their  father  at  his  death,  and  afte  silrbject'to  distribution. 
That  the  administrator  anil  his  sureties  are -almost  worthless, 
and  not  «^e  to  respond  to  complainanfs  for  the  loss  of  the 
slaves,  &c.  The  prayer  of  the  bill  is  for  distribu^n  accord- 
ing to  law,  for  a  «6  exeat,  &c.  Mary  Robinson,  th^  widow, 
and  James  Wherry,  are  defendants  to*  the  bill.  An  attach- 
ment in  the  nature  of  a  ne  exeat  was  awaited,  and  bond  and 
security  given  by  the  complainants  according  to  the  jiat  of 
the  circuit  judge. 

The  answer  of  Mary  Robinson  admits  the  material  allega- 
•^4ions  of  the  bill,  but  denies  that  the  administrator  adminis- 
tered on  these  slaves,  to  which  she  sets  up  a  title  under  the 
will  of  her  father,  executed  in  South  Carolina",  on  the  2d 
May,  1824.  That  she  was  married  to  the  deceased  in  1832, 
ai\d  that  they  lived  together  until  1842.  The  slaves  in  con- 
troversy aje  the  slaves,  and  the  descendants  of  the  female, 
left  to  her  by  her  father.  She  renounces  all  claim  to  the  re- 
sidue of  the  estate.  The  defendants  demurred  to  the  bill, 
and  assign  as  causes  of  demurrer — 

1.  The  object  of  the  bill  is  double,  in  seeking  relief  against 
the  administrator,  and  also  against  respondent  in  her  private 
right. 

%  That  the  bill  contains  no  prayer  for  relief  which  the 
court  could  grant. 

The  chancellor  considered,  that  there  was  ample  relief  at 
law,  and  dismissed  the  bill,  from  which  decree  this  writ  is 
prosecuted. 

A.  Graham,  of  Perry,  for.  plaintiff  in  error,  sontended  that 
the  bill  was  maintainable,  because,  as  the  administrator  had 
\  not  taken  possession  of  the  slaves,  nor  claimed  them  as  as- 
sets, the  heirs  could  not  sue  him,  and  that  as  he  had  colluded 
with  the  widow,  and  permitted  the  property  to  be  brought  to 
this  State,  where  it  was  concealed,  a  court  of  equity  could 
alone  grant  relief  [Calhoun  v.  King,  5  Ala.  523;  1  Stew. 
536 ;  Jlendrix  v.  Robinson,  7  Dana,  165 ;  Thomas  v.  White, 
3  Littell,  177;  Isaac  v.  Humphreys,  1  Vesey,  430;  Marr  v., 
Southwick,  2  Porter,  370.] 

Letters  of  administi-ation  vest  title  in  the  administrator  to 
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the  property,  in  the  State,  at  the  time  of*the  death,  but  not 
to  that  which  is  brought  in  afterwards,  and  such  is  the  ex- 
press provision  of  the  statute  of  this  State.  [Jewptt  v.  Smith, 
12  Mass.  309  ;  Story  on  Con.  of  I^.  «§,  516  ;  Embry  v.  Miller, 
1  Mar.  303  ;  Henderson  v.  Clark,  4  Litt.  277.] 

Chancery  has  concurrent  jurisdiction  with  the  orphans' 
court.  [5  Ala.  supra;  Mitford,  126 ;  Leavens  v.  Butler,  8 
Porter,  380 ;  Williamson  v.  Branch  Bank,  7  Ala.  906 ;  Bla- 
Ifey  v.  Blakey,  9  Ala.  391;  Harrison  v.  Harrison,  lb.  477; 
Treadvvell  v.  Rainey,  lb.  590.] 

In  ahy  event,  chancery  will  retain  the  cause,  if  the  circum- 
stances require  it,  until  an  administrator  can  be  appointed,  if 
one  is  necessary.  {^ 

A.  B.  MooRE  and  I.  W.  G^rrott,  contra. 

If  the  admistrator  has  acted,  as  charged  in  the  bill,  he  is 
liable  on  his  bond  for  a  devastavit,  and  should  have  been  pro- 
ceeded against  in  Tennessee.  [Cook's  R.  200 ;  Wright  v. 
Wright,  2  McCord,  199.] 

^he  bill  is  filed  prematurely,  as  the  distributees  ate  not 
entitled  to  distribution  by  the  laws  of  Tennessee,  until  after 
the  lapse  of  two  years.  . 

The  chancery  court  has  no  power  to  appoint  an  adminis- 
trator, as  that  is  vested  exclusively  in  the  orphans'  court, 
[Clay's  Dig.  301,  <§>  22,]  and  the  only  bill  which  could  have 
been  filed,  is  a  bill  quia  timet,  to-  prevent  the  destruction  of 
the  property  pending  the  litigation.  •  [Harrison-v.  Harrison, 
9  Ala.  479.] 

The  orphans'  court  has  power  to  grant  letters  of  adminis- 
tration in  such  cases  as  this,  but  it  will  be  ancillary  to  the 
administration  in  Tennessee.  [Clay's  Dig.  303,  <§»  33 ;  222, 
«§,^  10;*  Story  C.  of  L.  §  518;  Treadvvell  v.  Rainey,  9  Ala. 
590 ;  Orcut  v.  Orms,  3  Paige,  459 ;  Baines,  adm'r,  v.  Bra- 
shears,  2  B.  Mon.  384 ;  Fenwick  v.  L(^is,  1  Cranch,  259.] 

This  suit  cannot  be*  maintained,  being  instituted  before 
grant  of  letters  of  administration  in  this  State.  The  letters 
grattted  in  Tennessee  can  have  no  effect  here.  [Jenkins  v. 
Fryer,  4  Paige,  47;  Wooden  v.  Bagley,  14  Wend.  453  ;  Brad- 
ford V.  Felder;  2  McCord,  168  ;  Story  Con.  of  L.  <§>  514 ;  Lo- 
gan V.  Fairlie,  2  Con.  Eng.  Ch.  459  ;  Riley  v.  Riley,  3  Day's 
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Cases,  74 ;  Brumley  v.  Diike,  1  Rand.  .108 ;  Biitf  s  adm'r  v. 
Price,  C.  &  N.  68;  Jackson  v.  Jeffries,  1  Marsh.  88;  Thomp- 
son V.  Wilson,  2  N.  H.  291,-  Fenvvick  v.  Lewis,  1  Cranch, 
268  ;  CampBell  v.  Toucey,  7  Cow.  34.]  h 

ORMOND,  J. — The  jurisdiction  of  the  court  of  chancery, 
to  make  distribution  of  th^  slaves  in  controversy,  is  attempt- 
ed to  be  maintained,  becaifee  the  slaves  never  came  to  the 
possession  of  the  administrator  in  Tennessee,  but  that  he  has' 
colluded  with  the  widow  of  th^  deceased,  and  permitted  her 
to  bring  the  slaves  in  controv^sy  to  this  "State,  although 
they  are  assets  of  his  intestate.  That  suit  cannot  be  brought 
in  the  name  of  the  administrator,  as  they  never  came  to  his 
possession,  and  that  no  administration  can  be  granted  here, 
because  the  slaves  were  not  in  this  Swte,  at  the  time  of  the 
death  of  the  intestate. 

The  foreign  administrator  certainly  fcannot  sue  in  this 
State  for  the  recovery  of  these  slaves,  in  virtue  of  his  letters 
granted  in  Tennessee,  unless  he  proceeds  according  to  Ahe 
statute,  and  records  his  letters  in  this  State  ;  and  as  he  is  re- 
quired to  execute  a  bond,  and  deposit  it  in  the  proper  or- 
phans' court,  before  he  receives  the  effects,  it  is  in  effect  an 
ancillary  administration.  [Clay's  Dig.  227.]  The  same  act 
provided  for  the  appointment  by  the  orphans'  court,  of  an 
administrator  in  this  State,  in  such  a  case  ;  that  is,  where  the 
intestate  had  no  known'  place  of  residence  in  any  county  of 
this  State,  administration  may  be  granted  in  any  county, 
where  the  goods  and  chattels,  and  debtors,  or  any  part  there- 
of;^ of  such  testator  or  intestate  may  be.  [Clay's  Dig.  303, 
33.]  It  is  therefore  very  clear,  that  such  a  case  as  this,  is 
expressly  provided  for  by  the  statutes  cited.  The  doctrine 
contended  for,  that  tl^  orphans'  court  has  no  jurisdiction  un- 
less the  property  was  in  this  State  at,.the  time  of  the  death 
of  the  intestate,  is  not  warranted  either  by  the  terms  of  our 
acts  previously  cited,  or  by  the  object  to  be  effected  by  "^he 
law,  as  the  necessity  for  a  representative  of  the  estate,  would 
be  the  same,  whether  the  property  was  here  at  the  death  of 
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the  intestate,  or  wa^  sent,  or  as  in  this  case,  brought  here  af- 
terwards. 

In  Logan  v.  Fairlie,  2  Sim.  &  Stn.  282,  the  vice  chancel- 
lor held,  that  where  an  executor  in  India  sent  money  to  Eng- 
land to  discharge  legacies  there,  a  suit  could  ^  not  be  main- 
tained in  chancery  for  the  legacy,  iinless  admihistration  had 
been  taken  out  in  England,  and  the  administrator  made  a 
party  to  the  suit.  In  that  case,  it  is  to  be  observed,  there 
was  no  specific  appropriation  by  the  executor  of  the  money 
to  the  payment  of  the  legacies :  the  money  was  therefore 
held  to  be  assets  of  the  estate,  about  which  no  decree  could 
be  made,  until  an  administrator  was  appointed.  See  also 
cases  on  brief  of  the  defendant  in  error. 

In  this,  as  in  other  instances  of  general  rules,  there  may 
be  possible  exceptions,  and  such  appears  to  be  the  case  where 
the  executor  colludes  with  a  debtor  of  the  estate,  there  acre-, 
ditor  may  be  allowed  in  equity  to  proceed  against  the  assets 
in  the  hands  of  the  debtor.  And  in  England,  it  seems  the  in- 
solvency of  the  executor,  and  his  refusal  or  inability  to  act, 
might  also  be  a  sufficient  reason  for  permitting  the  creditor  to 
sue.  [Alsagerv.  Rowly,  6  Ves.  748;  Burroughs  v.  Elton,  11  Id. 
29.]  But  in  thesecases,  it  is  to  be  observed,  there  was  a  legal 
representative  oi  the  estate,  who  was  either  unable  or  refused 
to  act,  and  if  the  creditor  had  not  been  permitted  to  proceed 
against  the  assets,  he  would  have  been  without  remedy. 

The  case  of  McDowel  v.  Charles,  6  Johns.  Ch.  132,  is  an 
instance,  where  a  bill  was  permitted  to  be  filed,  where  there 
was  no  legal  representative.  There,  there  were  but  two  per- 
sons entitled  to  representation,  and  the  one  in  possession  of 
the  fund,  procured  the  husband  of  the  other  to  be  removed 
from  the  administration,  and  if  she  could  not  sue  in  equity, 
she  was  without  remedy,  as  there  were  no  creditors  to  take 
out  letters  of  administration.  This  case  only  proves,  that  the 
rule  must  yield  to  the  srern  necessity  of  the  case,  where  it  is 
necessary  to  prevent  a  failure  of  justice.  No  such  necessity 
exists  here,  as  the  plaintiffs  will  themselves  be  entitled  toad- 
minister  if  the  widow  refuses. 

The  courts  of  chancery  of  this  State  have  no  power  to 
grant  letters  of  administration  ;  that  is  conferred  on,  and  be- 
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longs  exclusively  to..the  orphans'  coffrt.  PClay's  Dig.  301,  ^ 
22.]  The  concurrent  power  of  the  chancery  court,  to  take 
jurisdiction  with  the  orphans'  coi^t  of  the  settlement  of  es- 
tates does  not  attach  until  a  representative  of  the  estate  is 
appointed  by  the  orphans'court.  Until  that  is  done,  no  ques- 
tion concernine  the  estate  c^n  be  litigated,  as  there  is  no  one 
representing  the  property  of  the  deceased. 

The  distinction  bel\yeen  this  case  and  that  of  King  v. 
Calhoun,  5  Ala.  523,  is,  that  there  administration  had  been 
granted  in  Georgia,  and  the  administrator  having  brought  the 
assets  to  this  State,  and  they  being  about  to  be  sold  for  the 
payment  of  his  debts,  after  his  decease,  chancery  interposed 
to  prevent  the  destruction  of  the  fund,  until  the  estate  could 
be  settled,  and  the  amount  in  the  hands  of  the  administrator 
for  distribution  ascertained.  ,  [See  also,  Treaidvyell  v.  Rai- 
ney,  9  Ala.  590.] 

From  these  considerations,  it  appears,  that  no  decree  can 
be  made  in  a  case  circumstanced  like  the  present.  We 
thought  at  first,  however,  that  the  bill  might  be  considered 
as  a  bill  quia  timet,  and  retained  to  enable  the  complainants  to 
take  out  letters  of  administration,  there  being  strong  grounds 
to  apprehend  from  the  previous  conduct  of  ;the  parties,  that 
the  slaves  would  berefltoved  from  the  state,  pending  the  ap- 
plication for  letters  from  the  orpfians'  coun,  and  we  so  an- 
nounced our  judgment.  Since  then,  and  during  this  court, 
the  same  question  has  again  come  under  consideration  in  the 
case  of  Watson  v.  Bothwell,  and  further  reflection  has  satis- 
fied us,  that  there  is  no  ground  for  the  jurisdiction  of  chance- 
ry, to  entertain  the  bill  for  any  purpose. 

A  statute  of  the  state,  not  brought  to  our  notice  in  the  ar- 
gunrent  of  this  cause,  fully  provides  for  the  exigency  of  such 
a  c^se  as  the  present,  and  renders  a  resort  to  chancery  unne- 
cessary. The  act  declares,  that  "  during  any  contest  about 
the  validity  of  a  will,  the  infancy,  cfl^bsence  of  the  executor, 
or  administrator,  and  i?i  such  other  cases  not  otherwise  pro- 
vided for^''  a  temporary  administrator  may  be  appointed, 
with'  such  limited  authority  as  the  case  may  require,  and 
when  necessary,  "jsuch  administration  may  be  granted  forth- 
with, without  any  citation."     [Clay's  Dig.  222,  «^  10.  J     Un- 
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der  this  statute  it  is  difficult  to  conceive  of  a  case  in  which 
the  orphans'  court,  could  not  give  as  full  redress,  as  a  court  of 
chancery.  The  temporary  administrator  being  invested  with 
the  legal  title,  could  by  suit  at  law  obtain  the  possession  of 
the  propeity,  or  require  those  holding  it  to  give  security  for 
its  production.  It  will  be  observed,  that  the  act  dispenses 
with  citation  in  urgent  cases,  so  that  the  remedy  afforded  is 
more  prompt  than  an  appeal  to  the  chancellor  for  an  injunction, 
and  in  the  possible  event  that  the  judge  of  the  orphans'  court 
sho^ild  refuse  to  act,  chancery  might  interpose  and  afford  the 
necessary  relief.  - 

This  bill  is  wholly  wanting  in  any  such  allegation  ;  no,  ap- 
plication was  made  to  the  orphans'  court,  and  none  appears  to 
have  been  contemplated  ;  the  bill  is  therefore  wanting  in  e- 
quity,  and  should  be  dismissed. 

Decree  heretofore  entered,  set  aside,  and  bill  dismissed 
without  prejudice. 


■P 


ANDERSON  v.  BRQOKS.. 

1.  Where,  upon  the  trial  of  the  light  of  property  under  the  statute,  it  appears 
that  in  a  suit  in  chancery  between  the  same  parties,  certain  slaves  were 
adjudged  to  be  liable  to  satisfy  the  plaintiff's  judgment,  the  decree  will  be 
conclusive  between  the  parties  in  respect  to  the  subject  matter  in  all  other 
courts  ;  but  if  the  question  of  liability  to  the  judgment  was  not  litigated 
by  the  pleading,  the  decree  will  not  conclude  the  controversy  upon  it,  al- 
though the  register  may  have  reported  he  sold  the  slaves  under  the  decree, 
and  the  chancellor  confirmed  his  report. 

2.  The  rigid  application  of  th^^rinciple,  that  the  continuance  of  the  vendor 
of  personal  property  in  possession  after  an  absolute  sale,  is  jTnmayaae  evi- 
dence of  fraud,  will  not  be  enforced  where  a  person  other  than  the  credi- 
tor purchases  goo4s  under  a  Jkri  facias,  and  permits  the  defendant  there- 
in to  retain  the  possession  for  a  short  time,  and  for  a  purpose  consistent 
with  fair  dealing. 
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3.  Where  the  ]Hirchaser  of  slaves  at  a  feale  under  &Jierifaci(U  permits  them 
to  remain  in  the  possession  of  the  defendant  in  execution  for  a  short  time, 
that  the  wife  of  the  latter  may  have  the  benefit  of  their  services,  and  while 
thus  situated  settles  them  in  trust  for  the  separate  tise  of  the  wife  and  her 
children,  such  possession  by  the  husband  will  not  make  the  purchase  under 
the  Ji.  fa.  fraudulent,  so  as  to  subject  the  slaves  to  an  execution  against 
the  husband's  estate  which  was  levied  after  the  settlement  was  executed. 

4.  A  deed  conveyed  real  and  personal  property  to  a  trustee  as  a  provision  for 
the  support  and  maintenance  of  the  mother  (a  married  woman)  and  the 
support  and  education  of  her  children — deelaring  that  the  trustee  shall 
hold  and  possess  the  same,  in  trust  for  the  sole  vse,  ben^  and  behoof  of  the 
mother  and  her  children,  and  shall  not  sell  or  charge  it :  Held,  that  the  deed 
invested  the  wife  and  her  children  with  the  beneficial  estate,  and  that  the 
husband  had  no  interest  in  virtue  of  his  marital  rights,  which  could  be  sub- 
jected to  the  payment  of  his  debts.      J'^r 

f'^  *  * 

Writ  of  Error  to  the  Circuit  Court  of  Macon. 

i 

This  was  a  proceeding  under  the  statute,  for  the  trial  of 
the  right  of  property.  On  the  15th  November,  1842,  a  writ 
oi fieri  facias  was  issued  from  the  circuit  court  of  Macon,  on 
a  judgment  previously  recovered  by  the  plaintiff  against  Pe- 
ter C.  Harris,  which  was  levied  on  sundry  slaves  by  the  she- 
riff of  that  county,  and  which,  on  the  2d  January,  1843,  he 
returned  superseded  by  an  injunc^on.  An  alias  fi.  fa.  was 
issued  on  the  9th  May,  1844,  and  levied  on  the  24th  July, 
of  the  same  year,  on  sundry  slaves,  to  which,  the  defendant 
in  error  interposed  a  claim,  and  entered  into  bond  for  the 
trial  of  the  right  of  property.  The  cause  thus  made  was 
tried  by  a  jury,  a  verdict  returned  for  the  claimant,  and  judg- 
ment thereon  rendered.  From  a  bill  of  exceptions  sealed  at 
the  instance  of  the  plaintiff  in  execution,  it  appears  that  the 
claimant  gave  in  evidence  the  record  of  a  chancery  suit  late- 
ly pending  in  Macon,  wherein  the  claimant  and  one  Stocks 
were  complainats  and  the  plaintiff  ^d  Harris  were  defend- 
ants, the  answer  of  plaintiff,  a  cross  bill  filed  by  theplaintiff  a- 
gainst.  claimant,  Harris  and  Stocks,  the  answer  of  the  claim- 
ant, the  proof  taken  on  the  cross  bill,  the  decrees  of  the  chan- 
cellor, reports  of  the  register,  and  their  confirmation  by  the 
chaticellor.     The  plaintiff  objected  to  the  admission  of  this 


JANUARY  TERM,  1847.  956 


Anderson  v.  Brooks. 


record,  but  the  court  permitted  the  same  to  be  read,  reserv- 
ing the  right  to  rule  thereafter  in  regard  to  its  effect. 

The  court  charged  the  jury — 1.  If  the  negroes  in  contro- 
versy were  not  embraced  in  the  chancery  proceeding,  then 
the  chancery  record  had  nothing  to  do  with  this  case,  and 
the  report  of  the  register  of  the  slaves  which  had  been  sold 
by  the  sheriff,  and  its  subsequent  confirmation  by  the  chan- 
cellor, was  not  such  ari  adjudication  of  the  title  to  these 
slaves,  as  would  prevent  the  plaintiff  in  execution  from  con- 
troverting the  plainti^'s  title  to  them.  This  charge  was 
given  under  the  impression  that  the  action  of  the  register  in 
respect  to  the  slaves  sold  by  the  sheriff,  was  voluntary  and 
unauthorized.  2.  If  they  should  find  the  slaves  in  contro- 
versy, or  any  of  them,  to  have  been  embraced  in  the  chance- 
ry suit,  and  sold  under  the  decree  rendered  therein,  and  that 
such  sale  was  confirmed  by  the  chancellor;  then  the  plain- 
tiff being  a  defendant  in  the  original  suit,  and  complainant 
in  the  cross  bill  was  estopped  from  insisting  upon  any  cir- 
cumstances of  fraud,  either  in  the  making  of  the  mortgage, 
or  in  the  management  of  the  property,  before  the  sale  by  the 
register.  To  this  extent,  and  none  other,  the  jury  would  re- 
gard the  record  from  the  court  of  chancery.  The  plaintiff 
excepted  to  this  charge. 

The  plaintiff's  counsel  prayed  the  court  to  charge  the  jury, 
that  the  proceedings  in  chancery  furnished  within  themselves 
no  bar  to  the  plaintiff's  right  of  recovery  in  this  action,  and 
that  the  decree  which  had  been  given  in  evidence,  ought  not 
to  be  considered  bv  them.  This  charge  was  given,  and  in 
connection  therewith  the  court  repeated  the  second  instruc- 
tion stated  above.  The  plaintiff  excepted  to  the  charge  as 
qualified. 

Previous  to  the  levy  of  the  plaintiff's  execution  on  the 
slaves  in  question,  they  had  been  sold,  some  of  them  under 
an  execution,  and  others  under  the  decree  in  chancery  aleeady 
referred  to.  At  these  s^s,  the  claimant  and  N.  H.  Clanton 
were  the  purchasers,  and  the  slaves  were  sold  as  the  proper- 
ty of  Peter  C.  Harris.  By  a  deed  executed  by  th«  claimant^ 
and  Clanton  previous  to  the  levy  in  the  present  case,  they 
coriveyed  the  slaves  now  sought  to  be  condemned  to  the  sat- 
isfaction of  the  plaintiff's  execution,  to  the  claimant  for  the 
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benefit  of  Mrs.  Narcissa  A.  Harris,  the  wife  of  the  Harris 
mentioned  above,  and  her  children,  &c.  Proof  was  given 
as  to  the  possession  of  the  slaves  after  the  purchases  of  the 
claimant,  and  Clauton,  and  before  they  executed  the  deed  for 
the  benefit  of  Mrs.  Harris,  which  it  is  insisted  showed  that 
there  was  no  change  of  possession. 

Upon  this  branch  of  the  case,  the  plaintiff  prayed  the  court 
to  charge  the  jury — 1.  If,  since  the  sale  of  the  sheriff  under 
execution,  the  slaves  returned  to  the  possession  of  Harris,  or 
were  in  his  possession  at  the  time  the^  execution  in  the  pre- 
sent case  was  levied,  and  Harris  is  insolvent,  then  the  slaves 
in  that  condition  niust  be  found  liable ;  unless  the  continued 
possession  is  explained.  It  was  not  a  sufficient  explanation 
to  repel  the  imputation  of  unfairness,  to  prove  that  the  slaves 
were  left  ibr  the  purpose  of  waiting  on  Mrs.  Harris.  This 
charge  was  given  with  the  following  explanation,  viz  :  if 
they  found  the  sales  to  the  claimant  and  Clanton  wefe  fair, 
then  the  possession  of  P.  C.  Harris  will  be  construed  to  be 
the  possession  of  his  wife,  the  beneficiary  in  the  deed  exe- 
cuted by  the  two  former.  To  this  charge  as  qualified,  the 
plaintiff  excepted. 

2.  That  the  deed  executed  by  the  claimant  and  Clanton 
to  the  former,  for  the  benefit  of  Mrs.  Harris  and  her  children, 
shows  such  an  interest  in  her  husband  in  the  property  there- 
by conveyed,  as  makes  it  liable  to  the  satisfaction  of  the 
plaintiff's  execution.  This  charge  was  refused,  and  the  plain- 
tiff again  excepted.  "  '^. 

J.  B.  Belser  and  N.  Harris,  for  the  plaintiff  in  error, 
made  the  following  points :  1.  The  chancery  record  was 
not  admissible  evidence  ;  but  if  it  was,  the  first  charge  should 
have  been  given  without  qualification,  and  the  qualification 
annexed  lays  down  the  law  incorrectly.  [8  Ala.  Rep.  707  ; 
9  Jd-  162,  704;  Scales  v.  Scales,  at  the  present  term.]  The 
same  objection  applies  to  the  ruling 'in  respect  to  the  second 
charge.  [5  Ala.  Rep.  531;  7  Ala.  Rep.  270.]  Prosser  v. 
Henderson,  at  this  term,  does  not  show  that  the  second  pray- 
er should  have  been  overruled,  of  the  qualification  was  cor- 
rect. The  deed  under  which  the  claim  is  attempted  to  be 
supported  does  not  exclude  the  marital  rights  of  Peter  C. 
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Harris,  the  defendant  in  execution.  [1  Yeates'  Rep.  427; 
2  Dev.  &  Bat.  Law  Rep.  135 ;  3  Hump.  Rep.  631 ;  1  Verm. 
Rep.  252  ;  2  Ired.  Rep.  238 ;  6  Sergt.  &  R.  Rep.  466  ;  2 
Dev.  Rep.  432 ;  1  Mad.  Rep.  199 ;  1  Dess.  Rep.  491 ;  4  Dev. 
R.  286;  8  Ala.  R.  151,351.] 

W.  P.  Chilton  and  McLester,  for  the  defendant  in  error. 
The  chancery  record,  in  which  was  litigated  and  decided  the 
bona  fides  of  the  deeds  of  trust  from  Peter  C.  Harris  to  the 
claimant  and  Stocks,  and  to  the  claimant  and  Clanton,  in 
which  the  slaves  in  question  were  embraced,  was  clearly 
Competent  evidence  between  the  parties  to  that  litigation. 
The  charge  in  respect  to  the  effect  of  the  decree  was  quite 
as  favorable  to  the  plaintiff  as  he  could  ask.  It  permitted 
him  to  show  fraud  in  the  sale  by  the  register,  (if  it  existed,) 
although  the  register's  report  had  been  confirmed.  In  this 
we  think  an  error  was  committed  in  favor  of  the  plaintiff,  as 
the  report,  after  confirmation,  was  not  collaterally  impeach- 
able. '  ' 

The  court  also  committed  an  error  in  favor  of  the  plain- 
tiff, in  instructing  the  jury,  that  the^  decree  only  affected  the 
title  to  such  of  the  slaves  in  controversy  as  had  been  sold  un- 
der its  authority ;  and  this  although  the  cross  bill  of  the 
plaintiff  not  only  put  in  issue  the  bona  fides  of  the  trust 
deed,  but  required  an  account  of  all  the  property  conveyed 
by  them.  The  litigation  in  chancery  drew  in  question  not 
only  the  disposition  of  the  property  by  the  trustees  in  the 
respective  deeds,  but  also  by  the  sheriff  under  liens  which 
overreached  these  deeds.  We  repeat  then,  that  in'  permit- 
ting the  plaintiff  to  go  behind  the  confirmed  report,  an  error 
was  committed  in  his  favor,  of  which  he  cannot  com- 
plain. 

If  the  sale  to  the  claimant  and  Clanton  was  fair,  it  was  clear- 
ly competent  fdr  them  to  permit  the  slaves  to  remain  on  the 
plantation  where  they  were  \Vhen  they  purchased,  to  wait 
on  Mrs.  Harris ;  and  the  ruling  on  this  point  was  clearly  cor- 
rect. 

The  deed  from  the  claimant  and  Clanton,  for  the  benefit 
of  Mrs.  Harris  and  her  children,  did  not  invest  Peter  C.  Har- 
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ris  with  any  interest  which  was  the  subject  of  execution.     It 
gave  to  the  wife  a  separate  estate. 

"^  COLLIER,  C.  J. — We  can  conceive  of  no  objection  to  the 
admission  of  the  record  of  the  cause  in  chancery  under  the 
instructions  which  were  given  to  the  jury  as  to  its  effect. 
The.  court,  it  seems  to  us,  limited  its  influence  quite  as  much 
as  the  plaintiff  could  have  required,  when  it  charged  the  jury, 
that  although  he  was  a  defendant  in  one  bill  and  a  complain- 
ant in  the  cross  suit,  yet  if  the  liability  of  the  slaves  in  ques- 
tion to  the  plaintiff's  judgment  was  not  litigated  by  the 
pleadings,  he  was  not  concluded ;  although  the  register  re- 
ported he  had  sold  them  under  the  decree,  and  the  chancel- 
lor confirmed  'the  report.  If  the  liability  of  the  identical  pro- 
perty had  been  controverted  in  chancery  and  adjudged  against 
the  plaintiff,  surely  a  decree  there  rendered  upon  a  question 
which  arose  in  judgment,  should  be  definitive  of  the  rights 
of  the  parties  in  all  courts,  in  respect  to  the  same  matter. 
The  circuit  court  thus  laid  down  the  law,  and  decided  no- 
thing more  in  regard  to  the  proceedings  in  equity. 

We  have  repeatedly  held  in  conformity  to  the  principle  of 
Kidd  V.  Rawlinson,  2  Bos,  &  P.  Rep.  59,  that,  where  a  per- 
son not  being  the  creditor  purchases  goods  under  a  fieri  fa- 
das,  and  permits  the  defendant  therein  to  retain  the  posses- 
|5ion  for  a  short  time,  or  for  a  purpose  consistent  with  fair 
dealing,  the  purchase  shall  not  be  adjudged  fraudulent,  and 
the  property  subject  to  the  debts  of  the  party  remaining  in 
possession.  The  notoriety  oxici  publicity  of  such  sales  distin- 
guish them  from  ordinary  transactions  between  buyer  and 
seller,  and  prevent  the  rigid  application  of  the  principle  that 
the  continuance  of  the  vendor  in  possession  after  an  absolute 
sale,  is  prima  fade  evidence  of  fraud.  [See  2  Stark.  Ev. 
617-619,  and  cases  cited  in  notes.]  If  the  possession  of  the 
defendant  in  execution  should  continue  for  an  unreasonable 
leHgth  of  time,  perhaps  the  inference  might  be  indulged,  ei- 
ther that  the  purchase  was  made  with  the  defendant's  money, 
or  that  the  purchaser  was  reimbursed  the  money  he  advanced. 

In  the  present  case,  the  slaves  returned  to  the  possession 
of  the  defendant  in  execution  after  they  were  purchased  by 
the  claimant  and  Clanton ;  and  after  remaining  there  a  short 
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time  subject  to  their  control,  were  settled  upon  the  claimant, 
in  trust  for  Mrs.  Harris,  the  wife  of  the  defendant  in  execu- 
tion, and  her  children,  &c.  before  the  plaintiff's  ji.  fa.  wa^ 
levied.  A  possession  under  such  circumstances  did  not  pre- 
judice the  right  of  the  purchasers  under  the  execution  and' 
decree,  and  consequently  cannot  impair  the  title  which  the 
claimant  has  interposed  as  a  trustee.  If  it  were  necessary  to 
show  an  excuse  for  permitting  it,  in  order  to  repel  the  impu- 
tation of  fraud,  we  should  think  it  would  be  enough  to  prove 
that  the  possession  was  left  unchanged  because  the  purchasers 
intended  Mrs.  Harris  to  have  the  benefit  of  the  services  of 
the  slaves.  The  court  then  ruled  correctly  in  deciding  that 
upon  this  branch  of  the  case,  the  important  inquiry  was, 
whether  the  claimant  and  Clanton  were  bona  fide  pm'chasers 
at  the  sale, -under  the  execution  and  decree. 

The  deed  under  which  the  defendant  in  error  has  inter- 
posed a  claim  as  the  trustee  of  Mrs.  Harris  and  her  children, 
declares  that  it  is  the  purpose  of  the  donors  to  secure  to  the 
cestuis  que  trust  the  slaves  in  question,  with  other  property, 
as  a  provision  for  the  support  and  maintenance  of  the  mother, 
and  the  support  and  education  of  her  children.  It  is  provided 
that  the  trustee  shall  hold  the  property  conveyed,  real  and 
personal,  in  trust  to  effect  that  object ;  and  that  he  shall  only 
hold  and  possess  the  same  in  trust  "  for  the  sole  use,  benefit 
and  behoof  of  the  said  Narcissa  A.  and  her  children ;  and 
these  presents  are  made  upon  this  further  condition,  that  the 
said  Hooks,  trustee  as  aforesaid,  shall  not  sell  or  dispose  of 
said  property,  or  any  part  thereof;  but  the  intention  of  this 
trust  is,  that  the  said  property  is  to  be  held  by  said  Hooks, 
trustee  as  aforesaid,  and  managed  by  him  so  as  to  afford  a 
fund  out  of  the  property  arising  therefrom,  for  the  mainten- 
ance and  education  of  the  said  Narcissa  A.  and  her  children  ; 
but  the  object  is  not  to  empower  said  Hooks,  trustee  as 
aforesaid,  to  sell'  and  charge  said  property,"  This  deed  is 
certainly  much  more  verbose  than  is  necessary  to  express  the 
meaning  of  the  donors,  but  it  explicitly  declares  that  the  gift 
is  for  the  sole  use,  benefit  and  behoof  of  Mrs.  H.  and  her 
children;  and  this  declaration,  so  far  from  being  weakened 
by  what  precedes  or  follows,  is  really  strengthened.  The 
authorities  all  show  that  the  terms  employed  invest  the  wife 
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and  her  children  with  the  beneficial  estate,  independent  of 
the  marital  rights  of  her  husband;  and  that  the  latter  has  no 
interest  which  can  be  subjected  to  the  payment  of  his  debts, 
^hey  are  furnished  by  our  own  reports,  and  we  need. not 
stop  to  cite  them.  The  judgment  of  the  circuit  court  is  con- 
sequently affirmed. 
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].  The  allegations  of  a  bill,  being,  that  an  administratrix  in  Sooth-Carolina, 
had  purchased  a  number  of  the  slaves  of  the  estate,  with  the  assets  of  \he 
estate,  and  converted  them  to  her  own  use,  bringing  theru  to  this  state, 
and  afterwards  conveying  them  by  deed  of  gift  to  two  of  her  children,  and 
praying  an  account  of  them,  as  assets  of  the  estate,  &c.,  and  the  proof  be- 
ing, that  by  the  purchase,  the  administratrix  bought  only  what  she  consi- 
dered her  own  interest,  and  that  of  two  of  her  minor  children  in  the  estate 
— that  she  paid  no  money,  but  executed  her  own  note  to  her  co  adminis- 
trator for  the  amount — ^Held,  that  the  proof  did  not  sustain  the  allegations 
of  the  bill — Further,  that  there  was  nothing,  shown  upon  the  bill,  to  give 
a  court  of  chancery  of  this  state,  jurisdiction. 

Error  to  the  Chancery  Court  pf  Lowndes, 

The  bill  was  filed  by  the  defendants  in  error,  and  aliedges 
that  James  Mosely  died  in  South  Carolina,  possessed  of  a 
large  estate  in  land,  slaves,  &c.,  and  that  Maxy  Mosely,  the 
widow,  and  John  Mosely,  one  of  the  distributees,  became  his 
administrators.  That  by  the  law  of  South  Carolina,  the 
widow  is  only  entitled  to  an  estate  for  life  in  the  portion  as- 
signed her,  and  that  the  complainants  are  each  entitled  to 
one  tenth  part,  and  that  John  Mosely,  has  waived  his  distri- 
butive share.  That  the  administrators  sold  personal  proper- 
ty to  the  amount  of  $7,756  58,  and  that  other  effects  to  a 
large  amount  came  to  their  hands.  That  at  the  sale  of  the 
estate,  Mary  Mosely  pvirchased  a  number  of  slaves,  (whose 


JANUARY  TERM,  1847. 961 

Julian  and  Wife  v.  Reynprds,  et  al.      

names  are  given,)  with  the  effects  of  the  estate,  and  which  it 
is  alledged,  together  with  their  increase,  belong  to  the  dis- 
tributees. That  she  has  in  her  possession  other  slaves,  (also 
described,)  exchanged  for  some  of  those  purchased  at  the 
sale,  or  purchased  with  money  belonging  to  the  estate,  and 
it  is  insisted  that  she  is  only  a  trustee,  holding  for  the  bene- 
fit of  the  distributees.  It  is  also  alledged  that  John  Mosely 
purchased  slaves  at  the  sale  more  than  equal  to  his  distribu- 
tive share, 

'The  bill  also  alledges  the  sale  of  sundry  tracts  of  land, 
&c.,  and  the  purchase  by  Mrs.  Mosely  of  a  tract  of  land  in 
Lowndes  county,  with  the  assets  of  the  estate,  &c.  and  that 
Mary  and  John  Mosely,  have  never  accounted,- or  settled  said 
estate.  That  she  now  claims  the  slaves  as  her  own,  and  has 
by  deed  of  gift  dated  25th  September,  1830,  conveyed  them 
to  Eliza  Julian,  formerly  Eliza  Mosely,  and  to  Martha  Mose- 
ly, and  all  the  personal  property  in  her  possession. 

Mary  and  John  Mosely  and  others  are  made  defendants  to 
the  bill.  The  prayer  of  the  bill  is  for  an  account,  an  injunc- 
tion, &:.c.,  and  that  the  deed  of  gift  be  cancelled. 

Mary  Mosely  answered  the  bill,  but  as  Julian  and  wife, 
and  the  guardian  of  Martha,  answer  and  put  in  issue  the  al- 
legations of  the  bill,  upon  which  the  equity  rests,  it  is  unim- 
portant to  state  it. 

By  order  of  the  chancellor,  the  deposition  of  John  Mosely, 
a  defendant  in  the  suit  was  taken,  subject  to  all  legal  objec- 
tions, an  affidavit  being  made  of  his  materiality,  and  that  no 
decree  was  sought  against  him  in  that  suit. 

His  testimony  establishes,  that  the  sale  of  the  estate  took 
place  in  the  spring  of  the  year  1828 ;  that  at  the  sale  he  pur- 
chased a  boy  at  $500 ;  that  his  mother  purchased  a  number 
of  slaves  at  the  sale,  intending  to  buy  the  interest  of  herself 
and  the  four  minor  children,  and  executed  her  note  to  him 
for  the  amount.  The  name  of  the  slaves,  and  the  price  giv- 
en for  each,  are  stated.  That  she  paid  no  money  at  the  sale. 
No  settlement  has  ever  been  made  of  the  administration. 

The  chancellor  overruled  the  objection  to  the  testimony 
of  John  Mosely,  one  of  the  defendants,  and  considering  that 
his  testimony  substantially  sustained  the  allegations  of  the 
121 
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bill,  ordered  an  account  to  be  taken. .   This  is  now  assigned 
as  error. 

John  D..  F.  Williams,  for  plaintiffs  in  error. 

1.  The  bill  and  proofs  do  not  correspond,  and  the  bill 
should  have  been  dismissed.  [Gibson  v.  Carson,  3  Ala.  Rep. 
421 ;  Clements  v.  Kellog,  1  lb.  330.] 

2.  Mary  Mosely  did  not  purchase  with  the  trust  funds. 

3.  An  administrator  with  an  interest  may  purchase  at  his 
own  sale,  provided  the  sale  and  purchase  be  bona  fide. — 
[Brannon  v.  Oliver,  2  Stew.  47 ;  Julian  v.  Reynolds,  8  Ala. 
680.] 

.  4.  Even  where  there  was  no  order  of  sale  in  South  Caroli- 
na, unless  the  laws  of  that  State  do  not  require  it.  [Brannon 
V.  Oliver,  2  Stew.  47.] 

5.  There  was  no  bad  faith  in  the  purchase  merely  because 
she  did. not  give  security.  After  the  term  of  credit,  she  was 
chargeable  with  the  amount  of  her  note  as  cash.  [Childress 
V.  Childress,  3  Ala.  852.]  • 

6.  There  was  no  bad  faith,  unless  she  violated  the  terms 
of  the  sale,  and  this  does  not  appear. 

7.  The  bill  does  not  charge  fraud,  nor  are  the  facts  incon- 
sistent with  good  faith.  And  a  court  of  chancery  will  not 
therefore  impute  fraud.  [Steele  &  Kinkle  v.  Lehr,  3  Ala. 
352.1 

8.  John  Mosely  was  an  incompetent  witness — 1.  Because 
he  is  a  party  defendant,  and  liable  for  cost.  2.  Because  a  de- 
cree is  prayed  against  him.  3.  Because  an  order  pro  con- 
fesso  has  been  taken  against  him.  4.  Because  it  is  greatly 
to  his  interest  to  subject  the  specific  property  in  controversy. 
[1  Smith's  Ch.  Pr.  344.]  5.  Being  a  co-administrator,  he  is 
liable  for  Mary  Mosely 's  acts  under  the  laws  of  South  Caro- 
lina.    [Lucus  v.  Curry,  2  Baily,  406  j  Burt  v.  Kimble,  5  Por. 

Hopkins  and  Bolling,  contra.  I'he  law  of  this  case  was 
settled  when  it  was  here  at  a  previous  term.  [8  Ala.  680  ; 
see  also,  7  Ala.  906.] 

The  effect  of  the  allegation  in  the  bill,  that  Mrs.  Mosely 
purchased  the  slaves  with  the  assets  of  the  estate,  is  equiva- 
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lent  to  an  allegation  that  she  paid  nothing  for  them,  as  she 
paid  nothig  for  them  which  belonged  to  her,  and  the  estate 
received  nothing  in  exchange.  [Taylor  v.  Branch,  1  S.  & 
P.  249 ;  Stewart  v.  Eden,  2  Caine's,  126  ;  Saunderson  v. 
Judge,  2  H.  13 ;  Harrison  v.  Weaver,  2  Porter,  542 ;  Gross- 
ly Eq.  Ev.  167. 

Each  administrator  is  liable  to  the  distributees  for  the  as- 
sets only,  which  he  received.  [Edmunds  v.  Crenshaw,  14 
Peters,  166 ;  King  v.  Shackleford,  6  Ala.  426  ;  Bondercan  v. 
Montgomery,  4  W.  C.  C.  R.  186 ;  10  Peters,  175,  582.]  It 
does  not  appear  that  John  Mosely  ever  had  any  of  the  slaves 
in  his  possession,  or  is  liable  foe  the  receipt  of  them  by  the 
administratrix,  and  no  decree  is  sought  against  him.  He 
was  then  a  competent  witness.  [Greenl.  Ev.  90,  446  ; 
Thompson  v.  Armsti^ng,  5  Ala.  383.]  Doby  was  then  also  a 
competent  witness. 

John  Mosely  having  with  his  mother  executed  a  joint 
bond  for  the  administration,  is  at  most  only  responsible  as  her 
surety,  and  although  a  defendant  to  the  bill,  as  no  decree 
was  sought  against  him,  he  was  competent  to  testify  against 
his  own  interest,  and  in  favor  of  the  complainant,  if  he  does 
so  without  objection.  [2  Brock.  C.  C.  Rep.  159.]  A  pur- 
chase by  an  administrator  at  his  own  sale,  without  giving  se- 
curity for  the  purchase  money  is  void.  [McLane  v.  Spence, 
6  Ala.  897.] 

Mr.  Mosely  being  a  trustee,  the  plaintiffs  in  error  are  mere 
volunteers,  being  dohees,  and  the  trust  fund  may  be  followed 
in  their  hands.  [Levin  on  Trusts,  616 ;  Levan  v.  Ligon,  1 
McCord,  232.] 

ORMOND,  J. — The  rule  is  the  same  in  a  court  of  chance- 
ry, as  at  law,  that  to  entitle  a  party  to  relief,  the  allegations 
and  proof  must  correspond,  and  that  relief  can  no  more  be 
granted  on  proof  without  the'  necessary  allegations  putting 
such  facts  in  isslie,  than  upon  allegations  without  proof. 
Clements  v.  Kellogg,  1  Ala.  330,  and  in  previous,  as  well  as 
subsequent  cases,  the  same  doctrine  has  been  stated  and  en- 
forced. 

The  relief  is  sought  in  this  bill,  upon  the  allegation,  that 
Mary  Mosely,  one  of  the  administrators  of  the  estate  purchas- 
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ed  a  number  of  the  glaves  of  the  estate,  with  the  assets  of  the 
estate,  and  has  converted  them  to  her  own  use,  and  convey- 
ed them  by  deed  of  gift  to  two  of  her  children.  The  proof 
is,  that  shejpurchased  them  at  the  sale,  designing  at  the  time 
to  purchase  only  the  amount  of  the  distributive  shares,  of 
herself,  and  the  four  minor  children  in  the  estate  ;  that  she 
made  no  payment  whatever  on  account  of  her  purchase,  but 
executed  her  note  for  the  amount  of  the  purchase  money  to 
her  co-administrator. 

It  is  very  obvious  that  the  case  made  by  the  bill,  and  the 
facts  as  disclosed  by  the  proof,  are  entirely  dissimilar.  The 
bill  is  filed  on  the  assumption  that  the  slaves  are  still  the  pro- 
perty of  the  estate — that  as  trust  property  they  may  bo  fol- 
lowed into  the  hands  of  a  purchaser  with  notice,  or  of  a  mere 
volunteer,  as  the  donees  here  are  alledgjfi  to  be,  and  that  the 
distributees  may  demgnd  aji  account  of  it,  as  property  be- 
longing to  the  estate.  The  proof  shows  that  the  slaves  are 
not  the  property  of  the  estate,  but  the  individual  property  of 
Mr&.  Mosely,  and  that  she  is  a  debtor  to  the  estate  to  the  a- 
mount  of  her  purchase,  if  she  has  not  discharged  it  by  the 
payment  of  debts  due  by  the  estate,  or  in  satisfying  the  claims 
of  the  distributees.  There  is  nothing  in  the  proof  from  which 
it  can  be  inferred,  that  the  purchase  was  not  made  in  good 
faith,  and  is  not  such  as  would  be  supported;  even  if  the  pur- 
pose of  the  bill  was  to  set  it  aside.  There  is  not,  according  to 
repeated  decisions  of  this  court,  any  objection  to  such  a  pur- 
chase by  a  personal  representative,  such  as  Mrs.  Mosely  was, 
with  an  interest,  if  made  bona  fide,  and  we  cannot  assume 
that  the  law  on  this  subject,  is  different  in  South -Carolina, 
from  our  own,  as  was  held  in  this  case  at  a  former  term. — 
[Julian  v.  Reynolds,  8  Ala.  683,] 

It  would  then,  be  a  sufficient  reason  for  repudiating  this 
bill,  that  it  is  -wholly  unsupported  by  proofs  of  its  allegations, 
but  it  is  open  to  another  objection  quite  as  formidable.  The 
bill  discloses  a  case  of  equitable  cognizance  every  where, 
where  the  trust  property  might  be  found,  and  it  might  be  ad- 
ded, exclusively  cognizable  in  equity.  But  the  proof  shows, 
that  the  courts  of  this  state  could  not  take  jurisdiction  of  this 
subject,  but  that  the  probate  court  of  South-Carolina,  is  the 
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appropriate  foriim  in  which  the  estate  should  be  settled.  In 
King  V.  Calhoun,  5  Ala.  523,  a  bill  in  chancery  was  sustain- 
ed, where  administration  had  been  commenced  upon  ?in  es- 
tate in  Georgia,  and  the  property  of  the  estate,  in  specie,  al- 
ledged  to  be  brought  into  this  state,  and  in  imminent  danger 
of  being  wasted,  as  the  administrator  was  dead,  and  the  pro- 
perty about  to  be  sold  for  the  payment  of  his  individual 
debts.  We  held  that  chancery  might  interpose  to  prevent 
the  destruction  of  the  fund,  and  having  possession  of  the  case 
for  one,  pur  pose,  might  retain  it  for  all  purposes,  make  a  final 
settlement  of  the  administrator's  account,  and  decree  distri- 
bution. 

The  fund  here  in  the  hands  of  Mrs.  Mosely,  is  the  amount 
she  will  be  found  indebted  to  the  estate,  upon  the  settlement 
of  her  administraiion  in  South  Carolina,  and  after  receiving 
a  credit  for  the  sums  she  may  have  paid  to  the  several  distri- 
butees. If  this  fund  being  in  this  state,  were  in  danger  of 
being  lost,  possibly  a  court  of  chancery  might  interfere.  But 
that  fund,  whatever  it  may  be,  is  not  only  not  ascertained,,  it 
does  not  appear  to  be  in  any  danger.  An  attempt  was  made, 
by  an  amendment  to  the  bill,  to  show  that  the  slaves  suppos- 
ed to  be  trust  property,  were  in  danger  of  being  removed  from 
this  state,  but  the  chancellor  very  properly  refused  an  injunc- 
tion, considering  the  causes  alledged  insufficient.  It  may  be 
added,  that  it  appears  that  the  sureties  to  the  administration 
bond,  are  amply  sufficient  to  ensure  the  collection  of  the 
fund,  which  may  yet  remain  in  the  hands  of  the  administra, 
trix,  if  it  were  shown  that  she  is-not  herself  able  to  respond. 
[Treadwell  v.  Rainey,  9  Ala.  593 ;  Story  on  Confl.  of  L. 
432,  §  16,  and  cases  there  cited.] 

These  considerations,  as  they  are  decisive  of  the  case,  ren- 
der it  improper  to  enter  upon  the  enquiry,  whether  J.  Mosely, 
a  defendant  to  the  bill,  the  witness  by  whom  the  complainant 
established  the  facts,  was  competent,  under  the  circumstan- 
ces, to  testify. 

The  bill  must  be  dismissed,  but  without  prejudice  to  any 
suit  the  complainants  may  hereafter  institute  to  recover  their 
distributive  shares,  of  their  father's  estate. 
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1.  A  deed  by  which  the  husband  in  general  terms  gives  slaves  to  his  wife,  in 
consideration  pf  love  and  affection,, does  not  divest  the  estate  of  the  hus- 
b;ind  in  a  court  of  law,  and  a  possession  of  the  slaves  acquired  by  the  wife 
after  the  death  of  the  husband,  as  his  personal  representative,  does  not  in- 
vest her  with  an  interest  which  will  inure  to  her  administrator,  so  as  to 
enable  him  successfully  to  defend  an  action  of  detinue  brought  by  the  ad- 
ministrator de  bonis  non  of  the  husband,  for  the  recovery  of  the  slaves. 
Such  a  deed  is  merely  void  at  law,  and  can  only  be  made  effectual  in 
equity. 

ii.  It  cannot  be  assumed  as  a  legal  conclusion,  because  a  wife,  who  is  the 
personal  representative  of  her  husband,  produces  a  deed  by  which  the  lat- 
ter purports  to  give  to  her  certain  slaves,  without  further  proof  of  the  de- 
livery of  the  deed  or  slaves,  that,  therefore  the  possession  of  the  deed  was 
parted  with  by  the  husband  for  her  benefit  The  fact  of  the  delivery 
should  be  referred  to  the  jury  for  their  determination. 

3.  The  possession  of  personal  property  which  one  acquires  as  an  administra- 
tor, cannot  be  united  to  and  perfect  an  equitable  title  which  he  claims  in 
his  individual  capacity,  so  as  to  defeat  an  action  by  the  party  having  the 
legal  estate. 

4.  A  verbal  admission  by  a  party  that  personal  property  in  his  possession  be- 
longed to  the  plaintiff",  does  not  estop  the  defendant  from  showing  that  the 
admission  was  made  by  mistake,  or  that  it  is  untrue ;  especially,  where 
the  plaintiff"  was  not  misled  by  it,  or  it  did  not  induce  him  to  institute  his 
action. 

5.  The  indorsement -on  a  deed  of  gift  of  personal  property,  that  it  was  ac- 
knowledged and  recorded,  purporting  to  be  made  by  the  clerk  of  a  court  of 
another  State,  is  not  such  evidence  of  the  fact  of  registration,  as  the  courts 
of  this  State  ^ill  recognize.  To  authorize  the  admission  of  sdch  evi- 
dence, the  deed  should  be  authenticated  as  the  act  of  Congress  requires ; 
and  it  should  also  appear,  that  the  law  of  the  sister  State  required  or  au- 
thorized the  registration  of  such  a  deed. 

6.  Where  one  acquires  the  possession  of  property  as  an  administrator,  and 
an  action  of  detinue  is  brought  against  him  for  its  recovery  without  no- 
ticing his  representative  character  upon  the  record,  it  cannot  be  assumed 
that  he  is  a  wrong-doer,  so  to  prevent  him  from  defending  upon  the  title 
of  his  intestate. 

7.  Where  a  contract  by  which  personal  property  was  sold  and  conveyed  by 
husband  and  wife  is  rescinded,  in  the  absence  of  all  proof  to  the  contrary, 
the  parties  will  be  considered  as  placed  in  statu  quo. 
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Writ  of  Error  to  the  Circuit  Court  of  Sumter. 

This  was  an  action  of  detinue  at  the  suit  of  the  defendant 
in  error,  for  the  recovery  of  a  female  slave  named  Clara,  and 
other  property.  The  cause  was  tried  by  a  jury,  who  return- 
ed a  verdict  in  favor  of  the  plaintiff  below  in  respect  to  the 
slave,  assessed  her  value  at  ^500,  and  damages  for  her  deten- 
tion at  $192,  and  judgment  was  rendered  accordingly.  On 
the  trial,  the  defendant  excepted  to  the  ruling  of  the  court. 
It  appears  from  the  bill  of  excepti6ns,  that  the  intestate  of  the 
plaintiff  was  the  wife  of  Walter  Gamble,  who  was  the  father 
of  the  defendant  by  a  former  marriage — there  being  no  issue 
of  the  intestate  by  Walter.  The  defendant  and  his  father 
both  repeatedly  declared  that  the  slave  Clara.and  her  mother 
Becky  werei  the  property  of  the  intestate. 

The  plaintiff  introduced  a  deed,  which   purported  to  have 

been  executed  by  Walter  en  the  day  of  May,  1828, 

which  recited  that  he  was  then  a  citizen  of  Orange  county, 
in  the  State  of  Virginia,  and  in  consideration. of  natural  love 
and  affection,  gave  to  the  intestate  (his  wife)  the  slaves  Becky 
and  Clara.  At  the  foot  of  this  deed  there  was  a  certificate 
subscribed  by  an  individual  as  clerk,  stating  that  the  donor, 
at  a  quarterly  court  held  for  Orange  county,  on  the  28th  of 
May,  1828,  acknowledged  the  same  ;  that  it  was  ordered  to 
be  recorded,  and  was  recorded  in  book  GG,  p.  304.  It  was 
also  proved  by  a  witness,  that  he  believed  the  signature  of 
the  donor  to  be  genuine  ;  but  he  was  not  present  at  its  exe- 
cution, knows  nothing  of  its  delivery,  or  of  the  delivery  of 
the  possession  of  the  slaves  therein  named. 

Becky  and  Clara  were  the  property  of  the  intestate  previ- 
ous to  her  marriage  with  Walter,  and  the  latter  was  heard  to 
say  after  his  removal  to  Alabama,  that  they  were  his  wife's, 
he  having  only  a  life  estate  in  them. 

Previous  to  the  institution  of  this  suit,  defendant  said  to  a 
member  of  the  bar  residing  in  Sumter,  that  the  plaintiff  and 
himself  had  settled  the  controversy  in  respect  to  the  slaves, 
but  being  afterwards  advised  that  as  the  administrator  T)f  his 
father  he  could  not  yield  up  the  possession,  the  settlement 
had  been  vacated,  the  paper  which  evidenced  it,  destroyed ; 
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and  that  the  plaintiff  would' now  take  the  slaves  from  his  pos- 
session by  suit.  Defendant  at  the  same  time  added,  that 
they  were  the  property  of  the  intestAte. 

The  defendant  then  adduced  a  bill  of  sale  made  by  Walter 
and  intestate  for  Becky  and  Clara  to  Benjamin  Walker,  of 
Orange  county,  Virginia,  on  the  28th  Febiuary,  1837 — a 
Dond  of  the  same  date,  by  which  they  undertook  to  pay  to 
Wsilker  the  sum  of  ^50  for  the  hire  of  these  slaves  for  the 
remainder  of  that  year,  and  return  <hem  at  the  end  thereof. 
He  also  offered  a  deed  purporting  to  be  made  in  the  same 
county  and  State,  by  Benjamin  Walker,  on  the  9th  January, 
1842,  by  which  he  released  and  quitted  claim  to  Becky  and 
Clara  to  the  defendant  and  Thomas  Gamble.  The  execu- 
tion of  all  these  papers  was  proved,  and  admitted  as  evidence. 

The  deposition  of  Benjamin  Walker  was  then  given  in 
evidence,  in  which  the  witness  states  that  he  understood  that 
Becky  and  Clara  were  acquired  by  Walter '  on  his  marriage 
with  the  intestate ;  he  purchased"  them  as  indicated  by  the 
bill  of  sale,  but  afterwards,  at  therequest  of  his  vendors,  sold 
them  back  at  the  price  he  gave,  and  returned  their  bill  of 
sale.  After  the  death  of  Walter,  witness  was  applied  to  by 
the  defendant  for  a  release  of  his  title,  whom  he  informed 
that  he  did  not  consider  he  had  any  claim  to  the  slaves ;  but 
at  the  solicitation  of  the  defendant,  gave  the  quit  claim  deed 
above  referred  to. 

■  Walter,  upon  his  marriage  with  the  intestate,  took  posses- 
sion of  these  slaves,  which  continued  without  interruption 
until  his  death,  except  as  above — after  that  event,  the  intes- 
tate took  and  retained  possession  until  his  death  ;  and  after 
intestate's  death,  defendant  took  possession,  which  he  still 
retains.  Walter  had  no  other  slaves  than  Becky  and  Clara 
until"  1828. 

Walter  made  a  will,  by  which  he  gave  to  the  intestate  all 
his  estate  for  life,  then  to  be  divided  between  his  two  sons. 
The  intestate  administered  upon  her  husband's  estate  cum, 
testamento  annexo ;  after  her  death  the  defendant  became 
administrator  de  bonis  non.  The  plaintiff  is  the  administra- 
tor' of  the  intestate. 

Upon  these  facts  the  court  charged  the  jury  substantially 
as  follows,  viz :     The  deed  of  1828.  from  Walter  Gamble  to 
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his  wife,  passed  nothing  in  law,  because  of  their  unity  in  le- 
gal contemplation ;  but  the  gift  was  just  such  an  one  as  a 
court  of  chancery  would  sustain ;  that  the  donor  was  proba- 
bly guided  by  those  influences  which  would  naturally  induce 
a  man  to  desire  to  give  to  his  wife  property  which  he  re- 
ceived by  her.  This  was  most  probably  his  motive,  as  he 
had  no  child  by  the  donee,  but  was  the  father  of  children  by 
a  previous  marriage. 

In  the  opinion  of  the  court,  the  plaintiff"  had  two  sufficient 
legal  grounds  for  his  recovery.  Upon  the  death  of  Walter, 
his  widow  (the  intestate)  qualified  as  his  administrator  with 
the  will  annexed,  and  thus  became  invested  with  a  legal  title 
and  right  of  property  in  the  slave  in  question — the  equitable 
estate  which  she  previously  had,  attached  to  this  legal  title 
and  made  it  complete,  and  on  her  death  it  was  trarismittedto 
her  personal  representative, 

A  court  of  chancery  would  have  restrained  Walter  from 
selling  the  slaves  to  Walker,  yet,  conceding  that  the  latter 
acquired  a  legal  ti,tle  by  his  purchase,  the  re-sale  placed  the 
donor  and  donee  in  the  same  situation  in  which  they  stood 
previous  to  the  sale  to  him,  as  it  respects  the  slaves  embraced 
•by  the^deed  of  May,  1828. 

The  local  law  of  Virginia  must  govern,  the  construction 
and  eff'ect  of. the  deed  from  Walter  to  his  wife,  and  by  that 
law  the  deed  was  good  between  the  parties,  whether  it  was 
recorded  or  not. 

The  defendant  prayed  the  court  to  charge  the  jury  as  fol- 
lows : 

1.  That  the  law  furnishes  the  rule  to  guide  them  in  the 
construction  of  the  deed  of  May,  1828 ;  by  that  law  .it  passed 
no  estate  whatever,  and  is  not  good  even  between  the  par- 
ties. 

2.  The  bill  of  sale  from  Walter  Gamble  and  wife  to  Ben- 
jamin Walker,  if  fair  and  bona  fide,  operated  to  pass  what- 
ever title  they  had  to  the  slaves  eifabraced  by  it,  and  thus  di- 
vested them  of  all  title  thereto. 

3.  The.  re-sale  of  the  slaves  by  Walker,  whether  made  to 
Walter  alone,  or  to  his  wife,  or  to  both  jointly,  vested  the 
property  absolutely  in  Walter  Gamble ;  unless  it  is  shown 
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that  by  the  re-sale  it  was  restricted  to  the  sole  and  separate 
use  of  his  wife. 

4.  The  jury  must  disregard  the  deed  from  Walter  to  his 
wife,  dated  in  May,  1828,  unless  it  appears  from  the  proof  to 
have  been  delivered  to  the  latter,  or  some  one  for  her ;  or 
that  the  slaves  were  delivered  to  her,  or  some  one  for  her. 

6,  If  the  intestate,  Mrs.  Gamble,  took  possession  of  the 
slaves  under  her  husband's  will  as  his  property,  and  in  the 
character  of  administratrix  with  the  will  annexed,  she  was 
bound  to  discharge  the  debts  of  the  testator,  and  if  she  died 
before  a  final  settlement  of  the  estate,  and  the  defendant  was 
appointed  administrator  de  bonis  non,  then  the  defendant  was 
entitled  in  his  representative,  character  to  retain  the  slave  in 
question,  tmtil  a  final  settlement  of  his  administration  ac- 
counts. This  instruction  was  refused,  on  the  ground  that  it 
was  abstract,  and  the  preceding  instructions  prayed  were  de- 
nied without  remark. 

5.  W.  Inch,  for  the  plaintiff  in  error  made  the  following 
points :  1.  The  deed  of  May,  1828,  was  a  voluntary  deed, 
and  void  by  the  laws  of  Virginia  between  the  parties,  unless 
it  is  duly  recorded.  [2  Rand.  Rep.  384  ;  4  Id.  219  ;  6.Rand. 
Rep.  135,  541,  764;  1  Ala.  Rep.  56;  2  Id.  648.]  It  is  a 
nullity  a<  law,  and  what  a  court  of  chancery  would  do,  was 
an  inquiry  which  could  not  have  been  made  on  the  trial  be- 
fore the  jury.  [Clancy's  Rights,  6fc.  1;  2  Kent's  Com.  129 ; 
2  Story's  Eq.  601;  7  Johns.  Ch.  Rep.  60;  3  How.  R.  (Miss.) 
324.]  But  if  it  were  permissible  to  inquire  how  chancery 
would  regard  such  a  paper,  it  is  insisted  that  it  would  not  be 
supported  in  that  tribunal.  [Fonb.  Eq.  101,  note  ;  Clancy's 
Rights,  260,  393  ;  1  Dev.  <fc  Bat.  Rep.  57,  65;  7  Johns.  Ch. 
Rep.  60 ;  5  Port.  Rep.  137;  9  Id.  649 ;  I  Ala.  Rep.  52 ;  2 
Id.  117,648,684;  4  Id.  158.] 

2.  The  bill  of  sale  of  February,  1837,  by  Walter  and  wife 
to  Walker,  if  fair  and  bona  fide,  passed  whatever  title  they 
had  to  the  latter ;  and  the  re-sale  by  Walker  vested  an  exclu- 
sive estate  in  the  husband.  [4  Port.  Rep.  208  ;  8  Id.  72 ;  6 
Ala.  Rep.  418,  463 ;  3  Johns.  Ch.  Rep.  88.] 

3.  As  the  administrator  de  bonis  non  of  his  father,  the  de- 
fendant WEis  entitled  to  the  possession  of  the  slaves,  [4  Ala. 
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Rep.  524  ;J  and  the  jury  should  not  have  been  instructed 
that  the  plaintiff  had  the  absolute  right  to  recover.  [2  Ala. 
Rep.  310.J 

4.  The  tenor  of  the  charge  to  the  jury  was  calculated  un- 
duly to  influence  their  verdict  in  favor  of  the  plaintiff.  [1 
Ala.  Rep.  423  ;  2  Id.  359,  524.J 

5.  A  party's  admissions,  under  a  misapprehension  of  his 
legal  rights,  cannot  aff"ect  his  interest.  [4  Wend.  Rep.  292; 
7Ala.  Rep.  185.] 

R.  H.  Smith,  for  the  defendant  in  error.  There  was  no 
proof  of  a  registry  law  of  Virginia,  and  it  could  not  therefore 
be  assumed  that  the  law  of  that  State  required  such  a  deed 
as  that  of  May,  1828,  to  be  recorded ;  but  if  there  was  proof 
to  the  point,  the  deed  would  be  good  between  the  parties. 
[4  Ala.  Rep.  164;  5  Id.  36.]  Whether  it  was  intended  to 
evidence  a  gift,  or  make  a  settlement,  it  is  alike  operative, 
[Toller's  Ex'rs,  226  ;  Wms.  Ex'rs,  484,  and  notes  ;  Clancy's 
Rights,  &c.  259  ;  2  Story's  Eq.  602-3-7-S ;  1  Atk.  R.  270  ; 
3  Dess.  Rep.  155;  2  Johns.  Ch.  Rep.  537;  7  Id.  61-4;  6 
Ala.  Rep.  599,  60(^  609.J 

The  delivery  of  the  deed  was  sufficient.  [1  Johns.  Ch.  R. 
240,  251  to  255,  329;  2  Verm.  Rep.  473;  3  Dev.  Rep.  129.] 
It  is  competent  to  look  to  the  admissions  made  by  the  hus- 
band and  the  defendant  his  son  to  sustain  it,  and  determine 
the  donor's  meaning.  [1  Dev.  4*  Bat.  Rep.  55;  4  Ala.  Rep. 
521.] 

By  the  appointment  of  the  wife  as  executor,  and  her  qual- 
ification as  such,  the  legal  title  attached  to  the  equity  sl^ie  al- 
ready had  ;  thus  executing  the  donor's  intention.  [1  Johns. 
Ch.  Rep.  337;  6  Ves.  Rep.  662.]  But  independent  of  this, 
the  death  of  the  husband  removed  the  wife's  disability  to 
hold  property,  and  by  operation  of  law,  her  estate  became  le- 
gal. [3  Dess.  Rep.  155;  7  Johns.  Ch.  Rep.  61-64;  6  Ala. 
Rep.  599  ]  The  defendant  cannot  resist  a  recovery,  as  he 
induced  the  plaintiff  to  sue.  [2  Leigh's  N.  P.  782 ;  14  Eng. 
C.  L.  Rep.  242.] 

Again :  the  defendant  is  a  mere  wrong-doer,  and  cannot 
gainsay  the  plaintifPs  right  to  recover,  although  the  fatter 
shows  no  other  than  an  equitable  title.     The  sale  in  which 
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the  wife  joined^to  Walker  was  void,  as  her  husband  received 
the  purchase  money;  [Clancy's  Rights,  &c.  23,  54,  68 ;  8 
Cow,  Rep.  277;]  but  if  it  was  valid,  the  rescission  of  the  sale 
reinvested  her  with  her  prior  rights  ;  especially  does  this  ap- 
pear from  the  admissions  of  the  father  and  his  son. 

The  defendant  cannot  defend  as  administrator,  nor  insist 
upon  a  title  held  in  that  character.  [3  Stew.  Rep.  ?21;  5 
Ala.  Rep.  36 ;  1  Lomax's  Ex'rs,  79 ;  Com.  Dig.  tit.'  Adni'r, 
C.  (3);  7  Johns.  Rep.  161;  Rob.  on  Fraud.  Conv.  693-4.] 

COLLIER,  C.  J. — By  a  principle  of  the  common  law,  the 
husband  and  wife  are  regarded  as  ono  person,  and  her  legal 
existence  and  authority  in  a  degree  lost  or  suspended,  during 
the  continuance  of  the  matrimonial  union.  From  this  prin- 
ciple it  results,  that  at  law  no  contracts  can  be  made  between 
husband  and  wife,  without  the  intervention  of  trustees.  [3 
Kent's  Com.  129.]  "■  The  principles  of  the  common  law  ap- 
ply to  pronounce  them  a  mere  nullity."  Yet  courts  of  equi- 
ty, though  they  follow  the  law,  will,  under  particular  cir- 
cumstances give  effect  and  validity  to  j9os^  nwj^^fa/ contracts. 
[2  Story's  Eq.  <§>  1372.]  "In  respect  to  gifts  or  grants  of 
property ^by  a  husband  to  his  wife,  after  marriage,  they  are 
ordinarily,  (but  not-  universally,)  void  at  law.  But  courts  of 
equity  will  uphold  them  in  many  cases,  where  they  would 
be  held  void  at  laW;  though  in  other  cases  the  rule  of 
law  will  be  recognized  and  enforced."  [2  Story's  Equity, 
^  1374.]  It  was  formerly  supposed,  that  in  all  such  ar- 
rangements the  interposition  of  trustees  was  indispensa- 
ble to  the  protection  of  the  wife  ;  but  it  is  now  well  es- 
tablished that  courts  of  equity  will  protect  the  wife's  inter- 
interest  against  the  marital  rights  of  the  husband,  although 
no  trustees  are  interposed-  [Id.  §  1380  ;  Hoot  v.  Sorrell,  et 
al.  at  this  term  ;  see  also,  my  opinion  in  Frisbie  v.  McCarty, 
1  Stew.  &  P.  Rep.  56.] 

In  Sheppard.v.  Sheppard  7  Johnson's  Chancery  Reports, 
60,  it  was  said  that  a  deed  from  a  man  to  his  wife  "  was  un- 
doubtedly void  in  law,  for  the  husband  cannot  make  a  grant 
or  conveyance  directly  to  his  wife  during  coverture,"  and 
court«  of  equity  have  frequently  refused  to  lend  assistance 
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to  such  a  deed,  or  to  any  agreement  between  them  ;  though 
it  must  be  conceded  that  there  are  many  cases  in  which  such 
conveyances  have  been  upheld.  And  it  has  been  held,  that 
a  deed  of  gift  of  negroes  from  the  husband  to  the  wife,  with- 
out the  intervention  of  a  trustee,  upon  an  agreement  to  live 
separate,  will  be  no  bar  to  an  action  at  law,  by  the  husband, 
for  the  recovery  of  the  property.  [3  How,  Rep.  (Miss.)  324.] 
In  that  case  it  appeared  that  the  husband  signed  the  articles 
of  separation,  and  put  his  wife  in  possession  of  the  slaves. 
The  court  said,  the  deed  is  an  absolute  gift  to  the  wife,  -with- 
out qualification-^it  does  not  profess  to  give  her  a  separate 
property ;  consequently  an  absdute  right  vested  in  the  hus- 
band, and  unless  he  divested  himself  of  it,  he  must  be  enti- 
tled to  recover.  Again,  the  marriage  was  not  dissolved  by 
the  agreement  to  live  separate,  and  the  gift  by  the  husband 
cannot  be  made  available  at  law,  and  was  improperly  admit- 
ted as  evidence.  "Such  matters  .are  peculiarly  cognizable 
in  equity  and  if  the  defendant  has  a  remedy  it  is  there,  and  not 
at  law."  [See  also,  1  Atk.  Rep.  270  ;  3  Id  679 ;  Clan(yy  on 
Rights,  &c.  2,51.] 

In  the  case  cited  from  7  Johns.  Ch.  Rep.  sup7-a,  as  well  as 
in  several  cases  there  referred  to  by  the  chancellor,  the  hus- 
band was  dead  previous  to  the  institution  of  the  suit ;  such 
was  also  the  fact  in  Elms  v.  Hughes,  3  Dess.  Rep,  155  ;  yet 
in  none  of  them  was  it  supposed  that  the  death  of  the  hus- 
band had  any  effect  upon  the  conveyance  which  he  made  to 
his  wife.  The  jurisdiction  of  equity  was  regarded  as  appro- 
priate— in  fact  the  only  tribunal  that  could  recognize  and 
validate  the  act. 

If  a.  post  nuptial  gift  in  presenti,  from  a  man  to  his  wife 
directly,  is  merely  void  at  law,  and  inures  to  his  own  benefit, 
it  is  ditficult  to  perceive  how  the  death  of  the  husband  can 
impart  validity  to  it.  The  object  of  the  gift  in  such  case 
would  be  the  husband's  property  at  his  death,  and  if  the 
wife  was  to  take  possession  of  it  under  a  claim  of  right,  found- 
ed on  the  conveyance,  though  she  migtit  not  become  an  ex- 
ecutor de  ^on  tort,  her  claim  would  be  disallowed.  The 
act  was  invalid,  as  we  have  seen,  in  virtue  of  the  law  ope- 
rating upon  it,  and  the  mere  volition  of  tTie  wife  that  it  shall 
be  efFectnal,   manifested  by  exercising  dominion  over  the 
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thing,  cannot  impart  to  it  validity.  Conceding  to  her  the 
possession  under  a  claim  of  right,  and  still  she  would  have 
no  title  to  which  the  possession  conld  attach  and  perfect,  of 
which  a  court  of  law  would  take  notice.  Deeds  that  are 
voidable  only,  are  sometimes  validated  by  something  occur- 
ring^ after  their  execution,  but  those  which  are  void  ab  initio 
cannot  thus  acquire  vitality. 

It  is  not  competent  for  a  court  of  law  to  inquire,  whether 
a  gift  such  as  we  arc  considering  is  sustained  by  a  meritori- 
ous^consideration,  and  is  such  as  equity  would  uphold.  That 
tribunal  is  incompetent  to  institute  and  pass  upon  such  an 
inquiry,  which  can  be  solved  by  considerations  of  which  a 
court  of  chancery  is  the  appropriate  arbiter,  and  of  which  it 
has  exclusive  jurisdiction.  The  wife's  rights,  if  she  have 
any,  are  doriHant  until  they  are  established  in  equity — until 
then  they  arem  embryo,  and  cannot  be  recognized  at  law. 
A  court  of  equity  may  se§  in  such  a  transaction,  the  elements 
of  vitality,  but  until  body,  form  and  action  are.  imparted  to 
these,  a  court  of  law  must  treat  it  as  inanimate  and  lifeless. 

There  may  be  "cases  in  which  possession  will  perfect  a  ti- 
tle which  it  would  be  necessary  otherwise  to  assert  in  equi- 
ty ;  but  in  these  it  is  apprehended  that  a  court  of  law  would 
regard  the  title  as  good  when  coupled  with  the  possession, 
and  the  only  effect  of  the  suit  could  be,  to  he  let  into  its  en- 
joyment. Such  we  have  seen  is  not  the  character  of  the 
case  before  us.  Here  the  intestate  had  no  title  until  a  court 
of  equity  should  establish  it.  Each  sof  these  tribunals  are 
charged  with  the  jurisdiction  of  matters  which  pertain  to  the 
one  in  exclusion  of  the  other,  and  it  is  well  settled,  that  at 
law.  a.  defence  purely  equitable  cannot  be  entertained. 

In  Elliott  V.  Elliott,  1  Dev.  &  Bat.  Eq.  Rep.  65,  it  was 
decided  that  the  formal  signing,  sealing  and  having  attested 
a  deed  by  a  husband  to  his  wife,  cannot  be  taken  for  a  deliv- 
ery, or  as  having  been  intended  as  such.  "  There  must  be 
proof  of  some  further  act ;  delivery  in  fact,  or  the  produc- 
tion of  the  deed  by  the  wife,  with  evidence  at  least  of  such 
acts  on  her  part  in  relation  to  the  property  in  his  lifetime,  as 
would  induce  the  belief  that  she  had  the  deed  in  his  lifetime, 
and  by  his  consent';  this  is  the  more  necessary,  as  the  inti- 
mate relation  between  the  parties,  and  her  means  of  access  to 
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his  papers,  affords  opportunities  to  possess  herself  of  the  in- 
strument without  his  consent  or  knowledge.  The  ordinary 
presumptions  therefore  do  not  reach  such  a  case."  That  was 
a  case  in  equity,  and  it  was  added  that  the  "court  expects 
satisfactory  and  clear  evidence  that  the  deed  was  delivered, 
and  that  her  husband  meant  to  make  thereby  sueh  a  separate 
provision  for  her  as  the  deed  purports  to  create,  that  is,  im- 
mediate, and  to  make  himself  her  trustee;  instead  of  being 
the  beneficial  owner,"  Further^  "A  wife  must  have  merits 
to  make  the  court  active  in  her  behalf.  She  is  not  lil^  a 
purchaser  for  value.  The  aid  of  the  court  is  discretionary 
under  all  the  circum.stances." 

In  Frisbie  and  wife  v.  McCarty,.  1  Stew.  &  P.  R6p.  56, 
the  plaintiff  relied  upon  a  deed  of  gift  made  to  the  wife  hy 
her  father,  when  she  was  unmarried,  and  biit  ten  or  twelve 
years  of  age.  A  question  arose  as  to  the  necessity  of  a  de- 
livery of  the  deed,  and  it  was  decided,  that  so  long  as  the 
donor  retained  possession,  without  ever  having  delivered  it, 
either  to  the  donee  if  capable  of  receiving  it,  or  to  some  per- 
son for  her  use  and  benefit,  or  into  the  proper  office  to  be  re- 
corded, the  gift  is  imperfect  and  the  deed  is  void.  The  de- 
livery should  be  such  as  would  deprive  the  donor  of  the  pow- 
er of  revocation  ;  for  until  then  he  feseryes  to  himself  the  lo- 
cus penitentim. 

If  the  delivery  of  the  deed  in  the  case  before  us  had  been 
a  pertinent  and  material  inquiry,  the  court  should  not  have 
assumed  it  as  a  conclusion  of  law,  but  should  have  referred 
its  solution  to  the  jury.  The  effect  of  the  joint  bill  of  sale 
by  husband  and  wife  to  Walker — the  declarations  of  the 
husband,  and  of  the  defendant  since  his  death,  that  the  slaves 
were  the  property  of  the  wifff,  &c.  in  determining  the  ques- 
tion of  delivery,  were  all  proper  matters  for  the  consideration 
of  the  jury  under  the  direction  of  the  court. 

If  the  character  of  the  wife's  possession  was  a  question  in 
issue,  we  think  the  fact  she  had  administered  with  the  will 
annexed,  on  her  husband's  estate,  should  have  induced  the 
court  to  charge  the  jury,  that  her  possession  as  administrator 
could  not  be  united  to,  and  perfect  an  equitable  title,  which 
she  claimed  in  her  individual  capacity.  The  possession  of 
the  property  of  a  deceased  person  as  executor  or  administra- 
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torhaerely,  cannot  invest  the  possession  with  rights  indepep* 
4pnt  of,  and  disconnected  with  his  trust  estate.  [12  Ves  R. 
497 ;  2  Dess.  R.  101  ;  3  Id.  155.] 

The  admissions  of  the  defendant  that  the  slfive  sought  to 
be  recovered  in  this  action  was  the  property  of  the  plaintiff's 
intestate,  cannot  *stop  him  from  showing  that  the  reverse  is 
true,  or  that  he,  was  mistaken.  Such  an  admission  is  a  mat- 
ter in  pais,  and  cannot  operate  as  an  estoppel.  Nor  can  his 
admi.'5sion  that  himself  and  the  plaintiff  had  settled  their  con- 
troversy in  respect  to  the  slave  in  question,  but  'ascertaining 
thsu  he  was  not  authorized  to  make  such  a  settlement,  they 
had  vacated  it,  and  the  paper  which  evidenced  it  was  destroy- 
ed, and  the  plaintifi'  would  now  take  the^lave  from  his  pos- 
session by  suit,  cannot  conclude  the  defendant  from  making 
defence.  It  may  show  what  was  the  defendant's  opinion  at 
that  time,  as  to  the  validity  of  the  intestate's  title,  but  does 
not  preclude' him  from  proving -that  he  was  mistaken;  nor 
does  it  seem  to  us  to  dispense  with  all  proof  on  the  parU  of 
the  plaintiff.  The^  adnaissions  do  ng^t  seem  to  have  misled 
the  plaintiff  or  the  intestate,  or  to  have  induced  the  prosecu- 
tion of  the  present  suit.  There  are  cases  where  a  party  has 
been  estopped  by  his  admission  from  proving  the  contrary  • 
thus  where  a  persort  upon  a  demand  of  goods  admitted  that 
against  him,  he  will  be  liable,  although  he  had  not  a  genera 
he  had  them,  and  thereby  induces  another  to  bring  detinue 
controlling  power  over  the  thing.     [3  Car.  «S6  P.  Rep.  136.] 

Iri  respect  to  the  registration  of  the  deed  of  1828,  it  may  be 
enough  to  say  that  the  indorsement  of  the  clerk  in  Virginia, 
that  it"  was  acknowledged  and  recorded,  is  not  such  evidence 
ofthe  fact  as  the  courts  of  this  State  can  notice.  The  act 
of  Congress  prescribes  the  mode  in  which  such  deeds  shall  be 
authenticated  to  entitle  them  to  the  dignity  of  evidence  in 
the  courts  of  the  sister  States,  and  it  is  perfectly  clear  that 
the  deed  as  presented  to  the  circuit  court  did  not  conform  to 
the  a.ct.  In  addition  it  may  be  said,  that  it  does  not  appear 
that  there  was  any  statute  of  Virginia  which  required  or 
authrtrized  the  registration  of  suchadeed^  and  in  the  absence 
of  proof  It  cannot  be  presumed.  ..        -v* 
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It  cannot  be  assumed  that  the  defendant  is  a  wrongdoer, 
and  cannot  therefore  controvert  the  plaintiff's  claim.  If  the 
estate  he  tepfesents  has  the  superior  title,  he  may  assert  it 
and  defeat  a  recovery  against  him.  The  cases  cited  by' the 
defendant  in  error  are  inapplicable,  and  do  not  prove  the  re- 
verse to  be  the  law  in  a  case  circumstanced  as  the  present. 
Bat  if  the  law  were  otherwise,  the  plaintiff  wb'uld  fail  for  the 
defect  of  his  own  title — or  rather  because  he  has  not  shown  a 
prima  facie  legal  title  in  his  intestate. 

We  infer  from  the  proof  in  he  record,  that  the  sale  by  the 
husband  and  wife  to  Walker,  was  merely  rescinded  j  and  con- 
sequently the  rights  of  all  parties  were  placed  in  statu  quo. 
What  we  have  said  will  indicate  our  view'of  the  laws  in  this 
case,  without  making  a  particular  application  of  it  to  the 
questions  raised  upon  the  bill  of  exceptions.  The  result  .is, 
the  judgment  must  be  reversed,  and  the  catise  remanded. 


ROBINSON  &  CALDWELL  v.  MAULDIN,  MONTAGUE 

&  Co. 

1.  A  growing  crop  of  cotton  may  be  conveyed  by  deed  of  trust. 

2.  A  conveyance  of  "  fifty  thousand  pounds  of  cotton,  to  be  produced  during 
.  the  present  year,  upon  the  plantation  of  the  party  of  tlie  first  part,  in  the 

county  of  Marengo,  the  said  cotton  to  be  the  first  cotton  which  may  be 
gathered  from  the  crop  of  cotton  now  planted  and  growing  upon  the  said 
plantation,  and  to  be  neatly  ginned  and  packed  in  good  bales,  ready  for 
market,"  is  a  conveyance  of  50,000  lbs.  of  ginned,  or  cleaned  cotton. 
The  terms  "  first  cotton  which  may  be  gathered,"  means  of  the  early,  in 
contradistinction  to  the  l{ite  gathering ;  and  therefore  when  ninety-one 
bales  of  the  early  gathering  were  ginned  and  baled,  the  lien  attached,  al- 
though there  was  then  in  its  crude  state,  a  quantity  of  cotton  not  separat- 
ed from  the  seed,  gatliered  earlier  in  the  season,  than  that  which  composfed 
the  ninety-one  bales. 
123 
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3»  When  one  professing  to  act  as  an  attorney  in  making  a  deed,  acknow. 
ledges  that  he  signed  it,  &c.  for  tlie  pur|K)se  of  registration,  his  acknow- 
ledgement will  be  referred  to  the  character  in  which  he  is  acting. 

4.  When  a  trustee  in  a  deed  of  trust,  refuses  to  make  tlie  affidavit,  and  take 
the  steps  necessary  to  a  trial  of  the  right  of  property,  the  cestui  que  tnis 
may  resort  to  a  court  of  chancery  to  have  the  trust  enforced. 

5.  An  authority  to  execute  a  deed  of  trust,  gives  the  power  by*  implication 
to  acknowledge  it  for  registration. 

6.  The  omission  to  state  in  the  probate  of  a  deed,  made  b^  an  attorney  in 
fact,  that  it  was  delivered,  is  not  essential,  it  having  been  in  fact  delivered 
by  him  and  registered. 

Error  to  the  Chancery  Court  of  Marengo. 

« 
.  The  bill  was  filed  by  the  defendeints  in  error,  and  alledges 
that  Jpsiah  Du  Bose,  of  South  Carolina,  engaged  in  the  busi- 
ness of  plainting,  in  Marengo  county,  was  indebted  to  them  in 
the  sum  of  ^3,366.22,  due  on  the  1st  January,  1843,  by  pro- 
missory note,  indorsed  by  one  James  H.  Du  Bose,  and  dated 
the  26th  April,  1842  ;  that  on  the  day  of  the  date  of  the 
note,  Isaiah  Du  Bose,  by  James  H.  Du  Bose,  his  attorney  in 
fact,  to  secure  the  payment  thereof,  executed  a  deed  of  trust 
to  John  J.  Lomax  as  trustee,  by  which  he  conveyed  fifty 
thousand  pounds,  of  the  first  picking  of  the  crop  of  1842, 
then  growing  on  his  plantation,  to  be  neatly  ginned,  and 
packed,  in  bales  ready  for  market,  and  upon  the  failure  of 
said  Du  Bose  to  pay  the  note  at  maturity,  the  trustee  was 
authorized  to  take  said  60,000  pounds  of  cotton,  and  ship 
the  same  to  complainants  at  Mobile,  to  be  there  sold  for  the 
payment  of  the  note,  unless  the  said  Du  Bose  should  pay  the 
same,  or  ship  his  cotton  to  them  for  the  same  purpose. 

That  Du  Bose  had  gathered,  and  ginned  50,000  lbs.  of  the 
cotton  of  the  first  picking,  of  1842,  and  had  packed  the  same, 
in  about  112  bales,  of  which  91  bales,  or  thereabout,  of  the  iden 
ntical  cotton  conveyed  in  trust,  were  remaining  on  the  planta- 
tion for  the  purpose  of  being  shipped  to  them  at  Mobile,  and  sold 
to  satisfy  the  trust,  when  they*  were  seized  and  taken  by  the 
sheriff  of  Marengo,  upon  a  writ  of  execution  in  favor  of  Chas. 
May  wood,  against  Isaiah  Du  Bose,  for  a  large  sum  of  money, 


JANUARY  TERM,  1847. 979 

Robinsoft  &  Caldwell  v.  Mauldin,  Montague  &.  Co. 
which  was  issued  subsequent  to  the  making,  and  recording  of 
the  trust  deed. 

That  the  50,000  lbs.  of  cotton,  is  insufficient  to  discharge 
the  note  ;  that  Isaiah"  Du  Bose  is  insolvent,  and  James  H. 
Du  Bose  merely  an  accommodatioii  indorser ;  yet  the  sheriff 
knowing  these  facts,  and  combining  with  Robinson  and 
Caldwell,  who  are  partners  of  Charles  Maywood,  persist  in 
threatening  to  sell  said  cotton,  (fcc.  That  Lomax,  the  trus- 
tee .appointed  in  said  deed,  refuses  to  become  a  party  to  a 
suit  at  law  for  the  trial  of  the  right  to  said  cotton,  or  to  in- 
terfere effectually  in  any  other  manner  at  law,  as  such  trus- 
tee, to  secure  the  benefit  intended  to  be  secured  by  the  con- 
veyance. 

Prayer  for  an  injunction,  &c. 

The  power  of  attorney  proved,  and  recorded,  and  the  deed 
of  trust  also  recorded,  are  made  exhibits  to  the  bill.     The 
probate  of  the  latter,  indorsed  on  the  deed,  is  as  follows : 
State  of  Alabama — Marengo  county. 

Personally  appeared  before  me,  Thomas  J.  Woolf,  clerk  of 
the  county  court  of  said  county,  James  H.  Du  Bose,  attorney 
in  fact  for  Isaiah  Du  Bose,  and  acknowledged  that  he  signed, 
sealed,  and,  the  foregoing  deed  on  the  day  of  the  date  there- 
of, to  the  therem  named  John  S,  Lomax,  and  the  said  John 
S.  Lomax,  and  R.  V.  Montague,  at  the  same  time  acknow- 
ledged before  me,  that  they  signed  and  sealed  the  same,  at 
the  same  time,  for  the  purposes  therein  expressed.  Signed 
and  attested  by  the  clerk,  the  26th  April,  1842. 

The  defendants,  by  their  answer,  admit  the  levy,  (fee. 
Deny  all  knowledge  of  the  consideration  of  the  note,  to  se- 
cure which  the  deed  was  made,  or  of  the  deed,  and  require' 
proof — that  the  deed  was  made  to  defeat  their  claim,  found- 
ed on  a  judgment  obtained  in  South  Carolina,  upon  which 
suit  was  then  pending.  Insist  that  the  deed  of  trust  did  not 
convey  the  cotton,  but  was  a  mere  agreement  for  a  sale  of 
the  cotton  when  gathered,  &c. 

Upon  application,  an  order  was  made  for  the  examination 
of  Lomax,  and  W.  H.  Du  Bose,  as  witnesses. 

Much  testimony  was  taken,  fer  which,  so  far  as  it  is  im- 
portant, see  the  opinion  of  the  court. 
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The  cause  coming  on  to  be  heard,  the  chancellor  overruled 
the  objections  to  the  testimony  of  the  witnesses,  Gaudy  and 
Lomax,  and  considering  that  the  deed  contained  a  transfer  of 
the  cotton,  and  was  not  a  mere  agreement  for  a  sale  in  future, 
decreed  in  favor  of  the  complainauts. 

The§e  matters  are  now  assigned  as  error. 

Brooks,  for  plaintiflf  in  error. 
Manning,  contra. 

'  ORMOND,  J. — The  principal  question  in  the  cause,  wheth- 
er a  growing  crop  of  cotton,  can  be  the  subject  o^  such  a  con- 
veyance as  this,  appears  to  be  fully  established  in  the  cases  of 
Ravisies  V.  Alston,  5  Ala.  297,  and  Adams  v.  Turner  &Hor- 
ton,  lb.  470,  where  it  is  explicitly  declared,  that  a  growing 
crop  has  such  an  existence,  as  may  be  the  subject  matter ^f  a 
sale,  mortgage,  or  other  contract,  to  vest  in  possession,  either 
immediately  or  at  some  futbre  time.  This  doctrine  is  well 
supported,  both  by  reason  and  authority. 

In  Curtis  v.  Auber,  1  Jac.  ^  W.  510,  an  assignment  of  the 
present,  and  future  earnings  of  a  ship  was  sustained  by  Lord 
Eldon.  So  an  lassignment  of  freight  earned,  or  to  be  earned 
by  four  ships,  was  held  to  be  good  by  the  vice  chancellor,  in 
Douglass  V.  Russell,  4  Sim.  524,  and  affirmed  on  appeal  to 
the  Lord  Chancellor.  In  the  recent  case  of  Langton  v.  Hor- 
toh,  1  Hare,  549,  whicfi  was  a  deed  of  assignment  by  way  of 
mortgage,  of  a  whale  ship,  her  tackle,  &c.;  and  all  oil,  and  head 
matter,  and  other  cargo,  which  might  be  caught,  and  brought 
home  in  the  ship,  on,  and  from  her  then  present  voyage.  In 
this,  as  in  most  of  the  preceding  cases,  the  question  arose,  «s 
in  this  case,  between  an  execution  creditor  of  the  assignor, 
and  the  assignee,  as  to  the  future  cargo,  or  earnings  of  the  ves- 
sel, after  the  assignment,  and  the  vice  chancellor  held,  the 
conveyance  to  be  good.  He  said,  "  it  was  impossible  to 
doubt,  for  some  purposes  at  least,  that  by  a  contract,  an  in- 
terest in  a  thing  not  in  existence  at  the  time  of  the  contract, 
may,  in  equity,  become  the  property  of  a  purchaser  for  va- 
lue." 

In  Mitchell  v. .  Winslow,  6  Law  Rep.  8  No,  350,  Judge 
Story  reviewed  all  the  leading  decisions  upon  this  subject, 
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and  held,  that  a  mortgage  upon  machinery,  tools,  and  stock 
in  trade,  was  valid,  and  protected  tJie  mortgage  in  a  court  of 
equity,  against  the  assignee  of  the  mortgagor  in  ]3ankrupt«y, 
although  in  conformity  with  the  stipulations  of  the  deed,  a 
portion  of  th^  machinery,  tools,  &c.  was  put  into  the  factory 
after  the  execution  of  the  mortgage. 

Chancellor  Kent  in  his  commentaries,  3  vol.  5  ed.  488, 
note,  speaking  upon  this  subject,  says,  "  It  is  sufficient,,  that 
the  thing  contracted  for  has  a  potential  existence,  and  a  sin- 
gle hope,  or  expectation  of  means,  founded  on  a  right  'in  esse, 
may  be  the  object  of  a  sale — as  the  next  cast  of  a  fisherman's 
net,  or  fruit,  or  animals  not  yet  in  existence."' 

The  facts  of  this  case  bring  it  within  the  limits  of  most  of 
those  cited.  It  was  not  the  sale  of  an  article  to  be  obtained, 
or  produced  in  future,  as  the  product  of  somethijig  then  in  ex- 
istence, but  it  was  the  sale  of  the  crop  then  growing.  It  had 
an  actual,  and  not  a  mere  potential  existence,  and  by  the  ope- 
ration of  the  laws  of  nature,  would  certainly  be  perfect  in 
the  course  of  the  season.  It  is  cQusidered  by  Lord  Eldon, 
in  the  case  of  Curtis  v.  Auber,  supra,  a  settled  principle,  that 
wool  growing  on  the  backs  of  sheep  may  be  assigned,  and 
that  even  an  assignment  of  the  future  fleeces  would  be  good 
in  equity;  and  certainly  there  can  be  no  rational  distinction 
between  wool  growing  on  the  backs  of  sheep,  and  cotton 
maturing  in  the  field.  See  also,  Robinson  v.  Macdonnel,  5 
M.  «fc  S.  228. 

It  is  also  urged,  that  this  conveyance  is  void  for  uncertain- 
ty— that  although  the  conveyance  of  an  entire  growing  crop 
might  be  supported,  this  cannot,  because  it'attempts  to  con- 
vey an  unknown,  unascertained,  and  uncertain  portionof  it. 
The  conveyance  is  of  "fifty  thousand  pounds  of  cottqn,  to 
be  produced  during  the  present  year,  upon  the  plantation  of 
the  party  of  the  first  part,  in  the  county  of  Marengo,  the  said 
cotton  to  be  the  first  cotton  which  may  be  gathered  from  the 
crop  of  cotton  now  planted,  and  growing  upon  the  said  plan- 
tation, and  to  be  neatly  ginned,  and  packed  in  good  bales, 
ready  for  market." 

If  the  conveyance  of  the  entire  growing  crop  would  be  sup- 
ported, we  are  unable  to  perceive  why  an  ascertained  quanti- 
ty and  portion  of  the  crop,  would  not  fall  within  the  same 
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rule.  The  first  fifty  thousand  pounds  which  shall  be  picked 
out,  ginned  and  baled,  is  as  certain,  and  conveys  to  the  mind 
as  distinct  and  precise  an  idea  of  the  thing  conveyed,  as  if  it 
bad  been  ihe  entire  crop.  The  cases  referred  to,  of  sales  of 
property  where  something  remained  to  be  done  by  the-vendor, 
before  the  article  was  to  be  delivered,  or  where  the  thing 
sold  was  part  of  a  large  mass,  which  was  to  be  separated  from 
it,  and  before  which  it  was  impossible  to  know  what  particu- 
lar portion  belonged  to  the  vendee,  have  no  application  here, 
because  the  portion  conveyed  was  in  fact  separated  from»  the 
general  mass  before  the  levy  of  the  execution;  and  if  not 
previously,  certainly  when  the  fifty  thousand  pounds  of  cot- 
ton were  picked,  ginned  and  baled,  that  was  such  a  separa- 
ration  from  the  general  mass  as  would  vest  the  property  in 
the  vendee,  vithin  the  principle  of  the  cases  of  Harrison  v. 
Meyer,  6  East,  614;  Austin  v.  Craven,  4  Taunton,  644,  and 
White  V.  Wilks,  5  Id.  176. 

We  shall  briefly  consider  the  other  questions,  in  the  order 
in  which  they  are  made.  It  is  true,  that  where  an  execution 
is  levied  on  property  secured  by  a  mortgage  or  deed  of  trust, 
as  a  complete  remedy  exists  at  law,  by  the  trial  of  the  right 
of  property,  a  resort  cannot  be  had  to  a  court  of  equity.  But 
in  this  case,  it  is  expressly  alledged  that  the  trustee  refuses 
to  take  the  necessary  steps  to  have  a  trial  of  the  right,  and 
this  allegation  not  beirig  controverted,  oi*  put  in  issue  by  the 
answer,  must  be  considered  as  admitted.  This  takes  the 
case  out  of  the  rule  laid  down  in  Marriott  &  Hardisty  v. 
Givens,  8  Ala.  706.  The' ces^m  que  trust  has  no  means  of 
compelling  the  trustee  to  make  the  affidavit,  and  execute  the 
bond  which  the  statute  requires  as  preliminary  to  a  trial  of 
the  right  of  property,  and  if  he  refuses  to  do  so,  the  benefi- 
ciary may  resort  to  a  court  of  chancery  for  protection. 

The  objection  cannot  be  made  in  this  court,  that  there  is 
no  proof  that  Lane  had  parted  with  his  interest  to  the  com- 
plainants, as  the  fact  was  not  denied  or  put  in  issue  by  the  de- 
fendants. In  Hubbard  v.  Mobre,  4  Ala.  192,  the  plaintiffs 
title  was  directly  controverted,  and  upon  that  ground,  it  was 
held  to  be  necessary  he  should  prove  that  his  co-partners  had 
transferred  their  interest  to  him.     That  was  a  case  in  which 
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one  partner,  assuming  to  represent  several,  sued  the  remain- 
ing co-pa:rtners  for  a  settlement  of  the  partnership  accounts, 
his  right  to  sue  alone  was  therefore  a  question  in  which  the 
defendants  had  a  direct  interest.  Here  the  objection  is  purely 
formal,  as  the  defendants  have  no  interest  whatever  in  the 
question,  and  as  it  does  not  appear  that  the  objection  was 
made  in  the  court  below,  where  doubtless  the  necessary  proof 
would  have  been  made,  it  cannot  be  raised  here. 

There  was  no  error  in  refusing  to  suppress  the  deposition 
of  Gaudy,  because  it  did  not  answer  fully  the  cross  interro- 
gatory, as  the  question  which  he  omitted  to  answer  was 
wholly  immaterial,  and  if  answered,  could  have  had  no  influ- 
ence upon  the  case. 

The  supposed  ambiguity  in  the  deed  does  not  belong  to 
that  class  which  admits  of  explanation  by  parol  proof;  but  in 
our  opinion  the  alledged  ambiguity  does  not  exist.  We  con- 
sider the  terms,  "fifty  thousand  pounds  of  cotton,"  to  mean 
that  quantity  of  ■baled  cotton.  This  is  shown  by  the  con- 
text, the  object  and  purpose  of  the  deed,  and  the  debt  it  was 
intended  to  secure.  Besides,  conceding  it  to  be  susceptible 
of  two  meanings,  that  construction  should  be  put  upon  it, 
most  favorable  to  the  grantee,  especially  where  that  construc- 
tion accords  with  the  professed  object  of  the  parties,  the  se- 
curity of  the  debt,  whilst  the  other  would  in  a  great  measure 
defeat  it. 

The  remaining  questions,  arise  out  of  the  registration  of 
the  deed,  and  the  authority  of  the  agent.  The  probate  is 
alledged  to  be  insufficient,  because  it  omits  the  word  "  de- 
livered." In  Hobson  v.  Kissani  &  Co.  8  Ala.  360,  the  con- 
stituents of  the  probate  of  such  a  deed  as  this,  were  consid- 
ered by  us  at  length,  and  we  there  held  that  the  omission  in 
the  certificate  of  probate  to  state  that  the  deed  was  executed 
on  the  day  of  its  date,  did  not  prevent  its  registration  under 
the  act  of  1828.  That  decision  is  fully  In  point  in  this  case, 
for  certainly  the  omission  to  state  in  the  probate  that  the  deed 
was  delivered,  could  not  be  material,  when  the  fact  that  it 
was  registered  upon  the  acknowledgment  of  the  grantor,  ne- 
cessarily includes  a  delivery  of  the  deed. 

It  is  further  urged,  that  the  agent  had  no  authority  to 
make  an  acknowledgment  of  the  execution  of  the  deed,  for 
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the  purpose  of  regiairatioii.  The  power  aiiider  which  he 
acted,  authorized  him  "to  draw  promissory  notesj  bills  of 
exchange,  and  writings  obh'gatory  under  seal,  to  enter  into 
contracts  for,  and  make  sale  of  any  kind  of  property,,  either 
real  or  personal,  and  to  do  and  perform  all  manner  of.  busi- 
ness, as  to  him  should  seem  expedient"  for  the  management 
of  the  affairs  of  his  principal.  We  think  it  perfectly  clear, 
he  had  the  power  expressly  conferred  on  him,  to  execute 
such  a  deed  as  this,  and  that  necessarily  carries  with  it  the 
authority  to  do  every  thing  necessary  to  make  the  deed  ef- 
fectual. As  he  had  Jhe  power  to  execute  a  deed  of  trust  to 
secure  a  debt  his  principal  owed,  he  had  also  the  power  to  do 
all  other  acts. essential  to  the  execution  of  the  power,  though 
not  expressly,-  and  in  terms  eoi^ferred  by  the  grant.  Having 
power  to  execute  the  deed,  he  had  also  the  power  to  ac- 
knowledge its  execution,  for  the  purpose  of  registration. 

It  also  supposed  that  the  deed  was  acknovyledged  by  the 
attorney  in  his  individual  capacity,  and  not  as  agent,  and 
that  it  is  therefore  insufficient.  Its  language  is  "personally 
appeared  before  me,  ^c.  James  H.  Dubose,  attorney  in  fact 
for  Jsaiah  Dubose.  and  acknowle(Jged,,that  he  signed,  sealed, 
&c.  the  foregoing  deed  on  the  day  of  the  date  thereof,  to  the 
therein  named  John  T.  Lomax,"  &c.  The  reasonable  con- 
struction to  be  put  upon  this  language  is,  that  he  acknow- 
ledged the  deed  on  behalf  of,  and  as  the  Agent  of'his  princi- 
pal, as  otherwise  there  is  no  motive  for  the  recital  of  the  fact, 
that, he  appears  as  the  attorney  of  another  person.  But  when 
the  acknowledgment  is  considered  in  connection  with  the 
deed  to  which  it  refers,  all  donbt  is  removed,  as  it  relates  to 
a  deed  which  was  executed  by  him  a.s  the  attorney  in  fact  of 
Isaiah  Dubose.  No^ particular  form  of  words  is  necessary  to 
manifest  the  intent.  It  is  sufficient  if*it  can  be  gathered  that 
the  mtention  was  to  act  as  an  attorney,  and  not  in  his  indi- 
vidual capacity. 

This  disposes  of  the  entire  case,  and  ascertains  that  the 
chancellor  did  not  err  in  the  decree  rendered ;  it  is  therefore 
affirmed. 

.The  cause  was  re-argued  on  petition  of  the  plaintiff  in 
error.  . 
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Bbqoks,  for  plaintiff  in  error.  .  ,  .,  . 

Manning,  contra.  '  ,        . ..  .     ., 

[Opinion  of  the  court  upon  the  re-argument.] 

ORMOND,  J. — We  retain  the  opinion  first  expressed,  tjiat 
the  terms  "  fifty  thousand  pounds  of  cotton,"  mean  ginned 
cotton,  and  not  cotton  as  it  is  gathered  from  the  plant,  and 
from  which  the  seed  has  not  been  separated.  No  other  con- 
struction can  reasonably  be  put  upon  the  language  employed, 
whether  it  be  considered  in  reference  to  the  object  the  parties 
had  in  view,  or  the  thing  contracted  for.  In  common  par^-. 
lance,  when  one  speaks  of  cotton,  unless  the  contrary  is  ex- 
pressed, or  necessarily  to  be*  inferred  from  the  context,  or 
subject  matter,  the  pure  commodity,  separated  from  the  seed, 
is  imderstood.  Thus,  if  one  was  speaking  of  the  quantity  of ' 
cotton  a  hand  could  pick  or  gather  in  a  day,  he  would  be 
understood  to  mean  cotton  from  which,  the  seed  had  not  been 
separated.  But  if  he  was  speaking  of  the  price  of  cotton,  or 
offering  to  sell  cotton  at  a  stipulated  price,  he  would  be  un- 
derstood to  refer  to  pure  cotton,  from  which  the  seed  had 
been  separated,  unless  the  context  showed  he  meant  other- 
wise. This  was  in  effect  a  sale,  as  it  was  in  fact,  an  appro- 
priation of  so  many  pounds  of  cotton  to  the  payment  of  a 
debt,  and  unless  the  contrary  were  expressed,  or  necessarily 
to  be  inferred  from  the  context,  the  language  must  be  under- 
stood in  its  natural  and  ordinary  acceptation.  The  fact,  that 
the  plaintiffs  in  error  were  not  parties  to  thig  contract,  can 
make  no  difference  in  the  rule  of  construction  which  must  be 
applied  to  it..  They  claim  under  the  maker  of  the  deed,  and 
are  bound  by  all  the  inferences  and  presumptions  which 
would  affect  him. 

The  other  question  is  one  of  more  difficulty.  In  the  out- 
set, a  conveyance  is  made  of  "  fifty  thousand  pounds  of  cot- 
ton, to  be  produced  during  the  present  year,  on  the  planta- 
tion of  the  party  of  the  first  part."  If  it  had  stopped  jbere,  it 
would  clearly  have  been  a  lien  created  on  the  entire  crpp, 
but  the  deed  proceeds  to  state,  "  said  cotton  to  be  the  first 
cotton  which  may  be  gathered  from  the  crop  of  cotton  now 
planted  and  growing,"  upon  the  said  plantation^  and  to  be 
124 
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neatly  ginned  and  packed  in  go6d  bales  ready  for  market." 
Now,  when  was  it  the  intention  of  the  parties,  the  cotton 
should  vest  in  the  trustees  ?  Did  it  vest  in  him  a«  each  lock 
of  cotton  was  separated  from  the  stalk  on  which  it  grcAtr,  or 
wjien  it  was  collected  in  baskets  for  the  purpose  of  being  re- 
moved from  the  field  j  or  when  accumulated  in  larger  masses 
in  the  cotton  house  ?  According  to  the  argument  urged,  that 
the  cohveyance  was  of  the  first  fifty  thousand  pounds  gath- 
ered, and  that  when  that  quantity  was  gathered,  it  was  sepa- 
rated from  the  general  mass,  and  vested  in  the  trustee,  it 
would  necessarily  follow,  that  as  each  boll  of  cotton  was 
gathered  from  the  plant,  (as  the  whole  must  be  composed  of 
the  separate  parts,)  it  became  a  part  of  the  entire  amount 
cpnveyed,  and  as  such  vested  in  the  trustee. 

We  have  already  seen,  that  the  conveyance  was  not  seed 
cotton,'  but*  of  fifty  thousand  pounds  of  pure,  or  ginned  cot- 
ton, and  until  the  cotton  was  separated  from  the  seed,  it  was 
not  the  thing  conveyed,  something  remaining  to  be  done,  by 
which  to  ascertain  the  quantity  to  which  the  trustee  was  en- 
titled. Until  this  was  done  by  ginning  and  baling  it,  the 
property  in  question  did  not  pass  to  the  trustee,  though 
doubtless  he  had  a  lien  upon  the  article  in  its  crude  state  ; 
and  this  inchoate  right,  a  court  of  chancery  would  have  pro- 
tected, if  an  attempt  had  been  made  to  divert  the  cotton  from 
its  proper  destination.  By  the  agreement  of  the  parties,  the 
cotton  was  to  be  ginned  and  picked,  ready  for  market,  and 
until  this  was  done,  the  article  was  not  placed  in  that  condi- 
tion in  which  it  was. to  be  placed,  when  the  title  of  the 
trustee  was  to .  be  conjplete ;  or,  to  speak  with  more  precis- 
ion, when  the  lien  became  perfect.  As  it  was  to  be  the  first 
cotton  gathered,  which,  was  to  be  ginned  and  baled  for  the 
security  of  the  debt,  upori  a  plantation  of  the  size  this  is  ad- 
mitted to  have  been,  this  would  happen  early  in  the  season, 
as  in  fact  it  did  occur,  early  in  November,  if  not  sooner.  But 
the  debtor  had  until  the  first  of  January  to  pay  the  debt,  and 
as  until  then  there  could  be  no  default,  the  trustee  had  a  lien 
merely,  upon  the  cotton  as  ginned  and  baled,  until  that  period 
arrived.  '  -         •.     ••• 
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The  contract  mast  be  interpreted  by  reference  to  the  na- 
ture of  the  thing  sold,  in  connection  with  the  custom  of  the 
pleuiter  in. ginning  and  securing  his  crop  for  market..  It  must 
have  been  known,  that  in  the  economy  of  the  plantation,  the 
processes  of  gathering,  ginning,  and  baling  the  crop,,  were 
carried  on  together;  the  first  two  simultaneously,  and  the 
last  at  short  intervals,  as  the  clean  cotton  accumulated  in  the 
pick  room.  The  parties  then,  could  not  have  meant  liter- 
ally, that  the  first  fifty  thbusand  pounds  gathered,  should  be 
the  first  ginned  and  baled,  as.  the  gathering  and  ginning 
would  proceed  together,  and  it  would  therefore  be  impossible 
to"  prevent  the  confusion  of  goods,  which  it  is  insisted  has 
here  taken  place,  by  the  intermixture  of  the  cotton  of  the 
debtor  with  that  designed  for  the  payment  of  this  debt.  The 
terms,  "  first  gathered,"  must  be  understood  relatively,  and 
not  absolutely.  It  nleant  doubtless,  that  the  cotton  should 
be  of  the  best  quality,  which  would  be  that  gathered  early  in 
the  season,  which  is  indicated  by  the  lar^guage  employed, 
and  was  merely  intended  to  exclude  the  cotton  last  gathered, 
the  importance  of  which  will,  be  seen,  when  we  reflect, 
that  the  picking  season  would  probably  be  oyer  before  there 
could  be  a  default  under  the  deed.  It  appears  then  to  us, 
that  the  ninety-one  bales  here  in  dispute,  being-  the  first 
ginned  and  baled,  sufficiently  answer  the  description  in  the 
deed  of  the  cotton  conveyed,  although  there  was  then,  in  its 
crude  state,  a  quantity  of  cotton  gathered  earlier  than  any  in- 
cluded in  these  bales.  It  was  notwithstanding  cotton  of  the 
first,  or  early  picking,  which  was  doubtless  the  precise 
meaning  of  the  parties.  The  arguments  so  strenuously 
urged,  founded  upon  the  supposed  analogy  between  this  case, 
and  a  conveyance  of  specific  property,  having  an  individual, 
separate  existence,  are  not  in  point.  The  example  put,  of 
the  first  born  of  certain  designated  female  slaves,'  would  be  a 
clear  case,  where  the  parties  had  individualized  the  property, 
intended  to  be  conveyed,  and  when  the  children  came  into 
existence,  the  lien  would  attach,  and  could  operate  on  no 
others. 

But  in  addition,  we  think  it  does  appear  with  reasonable 
certainty,  that  the  ninety-one  bales,  with  the  exceptioii  of 
the  unginned  cotton,  gathered  previous  to  them,  were  of  the 
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first  gathering  of  the  cotton.  The  overseer  in  his  testimony 
says,  that  at  the  time  of  the  levy,  there  were  about  fifty  thou- 
sand pounds  of  cotton  gathered,  which  had  not  been  ginned, 
of  which .  thirty-five  or  thirty-six  thousand  pounds  were  of 
the  first  hundred  thousand  pounds  that  were  gathered.  It  is 
very  certain  then,  that  all  the, cotton  gathered,  had  been  gin- 
ned and  .baled,  except  the  amount  here  stated,  and  that  gath- 
ered previous,  would  make  about  twenty  bales ;  and  as  he 
states, that  the  first  ninety-one  bales  ginned,  are  those  claimed 
by  the  trustee,  these,  if  added  to  the  twenty  bales  not  ginned, 
will  only  make  about  the  quantity  of  cotton  conveyed  by  the 
deed.  So  that  in  truth,  the  "party  is  claiming  the  cotton 
which  was  first  gathered,  as  well  as  first  ginned  and  baled. 

The  obscurity  in  the  testimony  arises  from  the  expression, 
that  of  the  hundred  thousand  pounds  first  gathered,  thirty- 
ftte  or  thirty-six  thousand  pounds  remained  yet  to  be  ginned. 
But  it  is  also  clear,  that  the  remainder  of  this  hundred  thou- 
sand pounds  had  been  ginned  and  baled,  so  that  the  two  par- 
cels must  have  constituted  all  the  cotton  gathered  at  the  time 
of  the  levy.  The  result  of  the  examination  is,  that  the 
judgment  heretofore  pronounced  is  correct. 


'■      '      DARGAN   V.  WARING,  et  al. 

»      ■ 

1.  A  judgment  creditor  may  resort  to  a  coiirt.of!  equity  not  only  to  subject  the 
equitable  interests  of  his  debtor,  but  few  the  purpose  of  removing  impedi- 
ments to  the  sale  at  its  value,  of  an  "estate  which  may  be  reached  by  a 
fieri  facias. 

2.  A  suit  in  equity  by  a  creditor  to  set  aside  a  fraudulent  deed  and  have  the 
land  of  his  debtor  sold,  gives  to  the  complainant  a  lien  which  will  not  be 
defeated  by  a  bona  fide  sale  by  the  defendant,  or  under  an  execution  on  a 
judgment  which  is  not  a  superior  and  ccmtinuing  lien  against  other  judg- 
ment creditors  who  use  greater  diligence. 
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3.  The  neglect  of  the  plaintiff  in  a  judgment  to  sue  out  execution  from  term 
to  term  after  the  return  of  the  original  fi.  fa.,  will  postpone  his  hen  to  a 
junior  judgment  creditor,  who  has  instituted  a  suit  in  equity  to  subject  the 
real  estate  of  their  debtor  to  the  satisfaction  of  his  judgment 

Appeal  from  the  Court  of  Chancery  at  Mobile. 

The  appellant  filed  his  petition,  stating  that  on  the  28th 
December,  1840,  Sylvester  L.  Fowler,  Charles  Fowler  and 
Wm.  Front  recovered  a  judgment  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Alabama,  against 
John  Ticknor,  for  the  sum  of  f  4991,  besides  costs;  and  on 
the  31st  of  the  same  month  and  year,  Thomas  Crouch,  Rich- 
ard Crouch  and  Jesse  Sneed  recovered  a  judgment  in  the 
same  court  against  the  same  defendant  for  the  sum  of  $7176 
25,  and  costs.  On  both  these  judgments,  executions  were 
issued  within  one  month  after  the  rendition,  and  placed  in 
the  marshal's  hands,  who  made  due  return  thereof;  after- 
wards, on  the  1st  of  May,  1845,  an  execution  was  "again  is- 
sued and  placed  in  the  hands  of  the  marshal  of  the  district 
on  the  first  named  judgment,  and  on  the  17th  of  the  same 
month,  one  was  issued  and  delivered  to  the  marshal  on  the 
other  judgment. 

On  the  7th  July,  1845,  certain  real  property  situated  in  the 
city  of  Mobile,  was  regularly  sold  by  the  marshal  of  the  dis- 
trict to  satisfy  these  executions,  of  which  the  petitioner  be- 
came the  purchaser  for  the  sum  of  $7500,  and  received  a 
deed  therefor.  This  property  is  in  the  possession  of  Moses 
Waring,  under  the  order  of  the  court  .of  chancery  appointing 
him  a  receiver  in  the  cause  now  pending  in  that  court,  in 
which  Joseph  Wiswall  is  complainant,  and  John  Ticknt)rand 
James  L.  Day.  are  defendants.  Wiswall  alledges  in  his  bill 
that  he  is  a  creditor  of  John  Tickqor,  by  a  judgment  ren- 
dered by  the  circuit  court  of  Mobile  in  the  spring  of  1842, 
for  f2233  17,  and  costs,  on  which  execution  has  issued  and 
been  returned,  "no  property  found."  This  bill  is  framed 
for  a  discovery  of  assets  of  Ticknor,  and  to  set  aside  a  deed 
by  Ticknot  to  Day,  executed  on  the  28th  April,  1840,  upon 
the  allegation  that  it  is  fraudulent  as  to  creditors.  A  decree 
has  been  rendered,  setting  aside  the  deed  and  appointing 
Waring  a  receiver.     Possession   has  been  demanded  of  the 
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receiver  and  refused.  Petitioner  therefore  prays  that  the  re- 
ceiver be  withdrawn  as  to  the  premises  in  question,  and  that 
he  be  placed  in  possession  thereof,  and  that  such  other  relief 
as  is  proper  be  granted.  .       "^ 

Wiswall  answered,  that  at  the  time  of  the  sale  when  peti- 
tioner purchased,  he  gave  notice  of  the  pendency  of  his  suit 
and  the  proceedings  therein.  That  he  is  informed  and  be- 
lieves that  the  petitioner  paid  no  money  upon  his  purchase, 
but  the  property,  was  purchased  on  behalf  of  the  plaintiffs  in 
the  executions,  and  the  amount  credited  on  the  judgments  or 
one  of  them :  Further,  that  the  plaintiffs  in  the  first  named 
judgment,  long  pre'vious  to  the  petitioners'  purchase,  became 
bankrupts  under  the  act  of  Congress  of  1841,  and  that  David 
A.  Hall,  of  Baltimore  or  Washington,  is  their  duly  appointed 
assignee  in  bankruptcy;  and  on  the  7th  of  March,  1845,  re- 
spondent was  served  with  the  copy  of  a  petition  filed  by 
Hall  in  the  court  of  chancery  at  l^Eobile,  which  he  has  since 
been  informed  w§is  withdrawn. 

Respondent  is  informed  that  the  judgment  in  favor  of  the 
Crouches  and  Sneed  is  founded  upon  a  bill  of  exchange  to 
which  several  meycantUe  firms  besides  those  individuals  were 
parties,  that  judgments  were  rendered  thereon  against  all  but 
one  of  the  firms,  but  as  to  the  individuals  against  whom 
judgments  were  rendered,  no  executions  were  ever  issued : 
Further,  that  these  plaintiffs  have  filed  their  bill  in  the  cir- 
cuit court  of  the  United  States  for  the  southern  district  of 
Alabama,  for  relief  against  the  deed  executed  by  Tickuor  to 
Day,  and  for  satisfaction  of  their  judgment. 

Ticknor  and  Day  merely  answer  that  they  are  parties  to 
the  suit  of  Wiswall,  and  neither  object  nor  assent  to  the 
prayer  of  the  petitioner. 

Waring  answers  that  he  was  appointed  receiver  in  the  suit 
referred  to,  that  he  acquired  possession  of  the  property  by  at- 
tornment of  the  tenant,  and  that  petitioner's  purchase  was 
made  after  notice  had  been  given  of  these  facts.  The  fact 
of  notice  was  proved  by  the  affidavit  of  K.  B.  Sewall. 

The  chancellor  was  of  opinion  that  the  property  in  ques- 
tion could  not  have  been  sold  under  execution  until  the  deed 
from  Ticknor  to  Day  was  set  aside,  and  previous  to  this,  the 
executions  on  which  the  petititioner  relies  to  sustain  his  pur- 
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chase  acquired  no  lien  ;  that  Wiswall  acquired  a  lien  by 
filing  his  bill,  which  was  strengthened  by  the  decree  vacEit- 
ing  the  deed  from  Ticknor  to  Day,  and  appointing  a  receiv- 
er; that  this  decree  placed  tjg^  property  in  such  a  situation 
that  it  could  not  have  been  levied  on ;  consequently  the  sale 
on  which  petitioner  relies  is  a  nullity.  The  petition  was  ac- 
cordingly dismissed  with  costs.  Thereupon  the  petitionef 
moved  the  court  for  leaVe  to  bring  an  action  of  ejectment 
against  the  receiver,  which  motion  was  denied ;  and  from 
the  decision  dismissing  the  petition,  and  the  refusal  to  per- 
mit the  action  to  be  brought,  this  appeal  is  prosecuted, 

J.  A.  Oampbei^l,  for  the  appellant,  made  the  following 
points:  1.  A  court  of  chancery  will 'interfere  summarily  in 
favor  of  third  persons  whose  rights  have  been  invaded  under 
its  order,  or  process.  [Hoffm.  Ch.  Pr.  155  ;  2  Mad.  0*11 .22  ; 
2  Ball  &  B.  Rep.  66;  1  Swanst.  R.  457;  9  Paige's  R.  372, 
437 ;  7  W.  65,  513  ;   10  Id.  43,  263.J 

2.  The  executions  under  which  the  petitioner  claims  were 
levied  before  the  order  in  chancery  appointing  a  receiver; 
and  the  land  consequently  in  the  custody  of  the  federal  court 
when  the  court  of  chancery  intervened.  Equity  will  not  in- 
terfere with  the  .rights  of  judgment  creditors  who  are  pursu- 
ing their  liens.  [15  Eng.  Cond.  Ch.  Rep.  715 ;  2  Story's 
Rep.  376.] 

3.  The  conveyance  from  Ticknor  to  Day  was  void  as  to 
the  creditors  of  the  former,  and  the  judgments  in  the  federal 
courts  operated  a  lien  on  the  land  in  question.  If  the  inter- 
ests which  the  bill  of,  Wiswall  is  seeking  to  condemn  were 
merely  equitable,  then  it -might  be  conceded  that  a  court  of 
chancery  should  be  resorted  to,  and  his  lien  would  be  supe- 
rior to  the  other  judgment  creditors;  but  as  this  is  not  the 
case,  it  cannot  be  admitted  that  the  filing  of  the  bill  defeated 
the  lien  of  the  executions.  [See  10  Johns.  Rep.  517 ;  9 
Paige's.  Rep.  372,  437;  Meigs'  Rep.  317;  1  Eq.  Dig.  <^<^ 
339-40.J 

4.  Where  judgments  create  a  lien,  equity  follows  the  law, 
and  yields  priority  to  the  oldest  judgment  in  the  drstribution 
of  assets.  The  question  comes  up  in  the  effort  to  reach  equi- 
table interests  under  the  section  of  the  statute  of  frauds  which 
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authorizes  the  sale  of  trust  estates  under  the  execution,  la 
that  condition  they  are  deemed  legal  assets,. and  are  admin- 
istered in  equity  according  to  law.  [See  Ram.  on  Assets, 
317  J  2  Lomax's  Dig.  119;  4  Paige's  Rep.  42;  2  Hoff.  Ch. 
Prac.  112.  J 

6.  The  jurisdiction  by  petition,  and  upon  the  matters  stat- 
ed in  that  filed  in  the  present  case,  we  think  is  maintainable. 
[3  Ala.  Rep.  156.J  .        * 

K.  B.  Sewall,  for  the  appellees,  insisted  that  the  petition- 
er's title  dates  from  the  execution  of  the  marshall's  deed,  ( 1 
Rich.  Eq.  Rep.  340,)  and  he  could  only  acquire  the  estate 
which  Ticknor  then  had.  [7  Ala.  Rep.  119.J  At-that  time 
the  land  was  in  the  possession  of  the  court  of  chancery  at 
the  suit  of  Wiswall,  of  which  the  petitioner  had  actual  no- 
tice ;  and  was  held  under  the  order  of  the  court  for  the  bene- 
fit of  the  party  ultimately  entitled.  [3  P.  Wms.Rep.  379; 
2  Story's  Eq.  •§>  833.  j  The  possession  then  was  adverse  to 
Ticknor,  so  that  there  was  no  interest  on  which  the  execu- 
tions from  the  federal  court  could  operate  a  lien.  [10  Paige's 
Rep  43.] 

The  mortgage  was  forfeited,  and  th€  legal  title  in  Day,  (7 
Ala.  Rep.  440,)  and  Ticknor's  title,  if  any,  was  a  mere  equi- 
ty of  redemption,  not  subject  to  levy  and  sale.  [Bing.  on 
Judgm.  99 ;  2  Atk.  Rep.  292 ;  3  Id.  730  ;  Coote  on  Mortg. 
325,  330;  3  Bro.  Ch.  Cas.  478  ;  1  Murp.  R.  333  ;  15  Pick. 
R.'83,  84;  Caine's  Cases,  47;  5  Ala.  Rep.  684;  7  Id.  118; 

1  Hill's  N.Y.  Rep.  108,  112.] 

The  deed  to  Day  is  merely  voidable,  and  will  be  set  aside 
as  void  at  the  instance  of  the  creditor  who  impeaches  it,  bait 
as  to  all  others  it  stands  good.  [2  Edw.  R.  123-4. j  A  judg- 
ment is  only  a  general  lien  on  the  real  estate  of  the  defendant, 
(10  Cond.  Eng.  Ch.  Rep.  602;  2  H.  &  Johns.  Rep.  -66;  1 
Johns.  Ch.  R.  55-6,)  and  may  be  lost  by  negligence.  [4  Ala. 
Rep.  543;-  14  Eng.  Cond.  Ch.  Rep.  417;  P.  Wms.  R.^277; 

2  Id.  491 ;  3  Murp.  R.  43  ;  3  Swanst.  R.  536.] 

Wiswall  acquired  a  specific  lien  by  filing  his  bill,  upon  all 
the  estate  of  Ticknor  which  could  probably  be  reached  by 
suk  m  equity,  (2  Paige's  Rep.  567 ;  20  Johns.  Rep.  554;  6 
Monr.  Rep.  73  ;  9  Dana's  Rep.  20 ;  1  Paige's  Rep.  637 ;  10 
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id.  598;  2  Scho.  &  Lef.  Rep.  399,)  and  the  creditor  who 
first  files  his  bill  acquires  priority  as  the  reward  of  his  dili- 
gence. But  this  preference  in  virtue  of  a  statute  in  New 
York,  extends  only  to  equitable  interests  and  personal  proper- 
ty. [2  Hoff.  Ch.  Prae,  113-14;  2  Rev.  ^tat.  of  N.  Y.  173, 
•4,  38,  39.]  .       '     •  '   -       ..'      .;       •  ►^;7^ 

The  return  of  "no  property  fpund,"  is  prima  facie  evi- 
dence of  no  legal  estate  in  Ticknor,  and  the  filing  of  Wis- 
.wall's  bill  gave  the  court  jurisdiction,  and  placed  the  proper- 
ty under  its  control,  and  it  will  not  be  withdrawn  so  $s  to 
defeat  the  suit.  [9  Dana  Rep.  19,  20.]  Having  acquired 
jurisdiction,  chancery  will  girant  relief,  although  the  title  to 
the  property  be  purely  legal.  [1  Story's  Eq.  §  64,  71 ;  4 
Ala.  Rep.  481 ;  7  Id.  945 ;  13  Pet.  Rep.  151 ;  9  Wheat.  R. 
932.] 

The  executions  under  which  the  petitioner  claims,  were  is- 
sued pending  the  suit  of  Wiswall,  and  can  acquire  no  effica- 
cy by  relation  to  the  executions  previously  issued — these  had 
lost  all  their  virtue  by  the  return  of  "nq  property  found," 
and  chancery  had  exercised  its  control  over  the  property  at 
the  suit  of  another  creditor — had  in  fact  adjudicated  the  ques- 
tion of  its  liability  to  Wiswall,  ^nd  committed  the  property 
to  tlae  possession  of  a  receiver.  Under  such  circumstances  it 
will  not  avail  the  petitioner  that  the  judgments  under  which 
he  claims  exerted  a  prior  lien  ;  the  court  must  examine  for 
itself  the  nature  of  the  adverse  claim.  [8  Paige's  R.  389  ;  2 
Story's  Eq.  <§>  801 ;  15  Eng.  Cotid.  Ch.  R.  749.] 

The  office  of  a  petition  is  not  to  oppose  or  annul  a.  decree. 
[1  Smith's  Ch.  Prac.  71;  13  Yes.  Rep.  393.]  If  the  peti- 
tioner is  entitled  to  relief  in  equity,  he  must  proceed  regu- 
larly by  bill.  ■       -'--.,. 

To  show  when  a  creditor's  bill  may  be  filed,  the  coutisel 
cited  3  Paige's  R.  312;  Rev.  Stat.  N.  Y.  359,  <§.  3;  360,^ 
1^,  13;  363,  <§.  1,2,  3;  368,  §26.] 

COLLIER,  C.  J. — A  judgment  creditor  may  resort  to  a 
court  of  equity  not  only  to  subject  the  equitable  interests  of 
his  debtor,  but  for  the  purpose  of  removing  impediments  to 
the  sale  at  its  value  of  an  estate  which  may  be  reached  by  a 
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fieri  facias.  It  has  been  held,  that  he  may  file  his  bill  to  set 
aside  a  fraudulent  conveyemce  of  land  as  spon  as  he  has  ob- 
tained a  judgment  which  is  a  lien. upon  it,  (Mohawk  Bank  v. 
Atwater,  2  Paige's  R.  54;)  and  to  entitle  him  thus  to  pro-^ 
ceed  it  is  not  necessary  that  he  should  first  sue  out  an  exe- 
cution. [3  Paige's  Rep.  320.  But  see  1  Monr.  Rep.  106, 
231 ;  4  Id.  580 ;  1  Litt.  Rep.  302 ;  2  McC.  Ch.  Rep.  410  ; 
1  Paige's  Rep.  305.]  A  suit  in  equity  by  a  creditor  to  set 
aside  a  fraudulent  deed,  and  have  the  land  of  his  debtor  sold, 
it  has  been  decided,  gives  the  complainant  a  lien  on  the  land, 
which  will  not  be  defeated  by  a  honafde  sale  by.the  defend- 
ant, or  under  an  execution  on  the  judgment  of  another  credi- 
tor. In  such  case,  the  purchaser  under  the  executiqn  pen- 
dente  lite,  will  be  ovBrreached  by  the  purchase  under  the  de- 
cree, and  the  chancellor  will  compel  him  to  surrender  the 
possession.  [5  Monr.  Rep.  73;  see  1  Dev.  Eq.  Rep._  537; 
1  Hill's  Ch.  Rep.  297,  301 ;  9  Wend.  Rep.  548  ;  6  Ohio  R. 
233.]  '  ■ 

In  the  case  at  bar,  Wiswall  not  only  recovered  a  judgment 
against  Tickuor,  but  hfe  caused  execution  to  be  issued,  which 
was  returned  "  no  property  found ;"  the  object  of  his  bill  was 
to  vacate  a  conveyance  (among  other  things)  of  land  which 
Ticknor  had  made  to  Day,  upon  the  ground  that  it  was  freijid- 
ulent.  The  jurisdiction  of  equity  is  well  maintained  by  the 
authorities  cited,  and  the  most  material  question  to  be  con- 
sidered is,  whether  it  can  be  divested  by  a  subsequent  levy 
and  sdle  under  a  senior  judgment.  However  this  may  be, 
whei;e  the  lien  of-the  judgment  is  paramount  to  that  which 
attached  by  Virtue  of  the  suit  in  chancery,  it  is  perfectly  clear, 
that  if  the  lien  of  the  latter  gave  the  superior  right,  the  peti- 
tioner did  not  acquire  a  title  by  his  purchase  to  which  the 
possession  can  be  yielded. 

In  Newdigate  v.  Lee  and  Rees,  9  Dana's  Rep.  20,  it  was 
determined  that  the  filing  of  a  bill  "by  a  judgment  creditor  to 
subject  the  land  of  his  debtor,  or  at  least  the  service  of  pro- 
cess upon  the  bill,  gives  the  cemplainant  a  lien  on  the  pro- 
perty, by  placing  it  under  the  control  of  the  court,  which 
will  not  suffer  it  to  be  withdrawn  so  as  to  defeat  the  object 
of  the  bill  by  any  subsequent  act  or  title.  If  the  land  is  sold 
under  an  execution  which  came  to  the  officer's  hands,  after 
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the  bill  had  been  filed,  the  purchaser  must  take  it  subject  to 
the  decree.  So  in  Sumner  v.  Kelly,  2  Scho.  &>  Lef.  R.  398, 
it  was  decided,  that  when  a  decree  has  been  obtained  by  a 
creditor  on  bjehalf  of  himself  and  other  creditors,  a  prior  cre- 
ditor who  has  obtained  a  judgment  a  law  i,n  ejectment  ground- 
ed on  an  elegit  shall  not  be  allowed  to  get  into  possession. 
The  Lord  Chancellor  remarking  that  he  could  not  suffer  the 
proceedings  in  the  court  to  be  disturbed  by  letting  any.  cre- 
ditor get  into  possession. 

The  neglect  of  the  plaintiffs  under  whose  judgments  the 
petitioner  claims,  to  siie  out  executions  from  term  to  term, 
after  the  return  of  the  originals,  if  it  did  not  give  to  the  exe- 
cution in  favor  of  Wiswall  the  superior  lien,  yet  when  con- 
nected with  the  filing  of  the  bill,  it  had  that  effect.  This, 
we  think,  results  not  only  from  the  plain  language  of  the 
statutes  upon  the  subject  of  executions,  but  from  the  repeat- 
ed judicial  expositions  they  have  received.  [See  1  Stew.  R. 
72  ;  3  Id.  433  ;  2  Stew.  &  P.  Rep.  390  ;  4  Id.  237 ;  5  Ala. 
Rep.  43  I  4  rd.  83,  679  ;  7  Id.  632.]  In  respect  to  the  lien 
of  the  judgments,  it  may  be  remarked  that  it  has  been  de- 
cided, that  a  judgment  gives  to  the  creditor  a  lien  on  the  real 
estate,  not  in  virtue  of  any  express  statutory  enactment,  but 
as  a  consequence  of  the  act  of  1807,  which  gives  the  writ  of 
elegit  against  the  lands  of  which  the  debtor  Avas  seized  at4he 
time  of  obtaining  the  judgment.  [3  Ala.  Rep.  560.;  2  Stew. 
401.]  At  the  common  law  a  judgment  did  not  operate  alien 
upon  the  real  estate  of  the  debtor  ;  and  the  statute  of  West- 
minster, to  which  the  right  of  lien  owes  its  existence,  does 
not  in  express  words  make  the  lands  liable  which  the  debtor 
had  at  the  time  of  the  judgment ;  but  it  is  by  implication 
and  judicial  construction,  and  by  th»  election  made  by  the 
plaintiff  to  sue  out  an  elegit  that  a  judgment  is  a  lien  upon 
the  land.  [3  Murph.  Rep.  43.]  But  with  us  the  act  of  1812 
preserves  the  lien,  though  the  plaintiff  causes  a  fieri  facias 
to  be  issued.     [Clay's  Dig.  199,  <^  1 ;  205,  §  17.] ' 

In  Den  ex  dem.  6^0,.  v.  Hill,  1  Hay  w.  Rep.  72,  it  was  said 
a  judgment  binds  the  lands  from  the  time  it  is  rendered,  so 
as  to  take  from  the  debtor  the  right  of  disposing  of  them  ; 
but  ii  2i  fieri  facias  issues  upon  a  subsequent  judgment,  and 
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comes  ,to  the  hands'of  the  sheriff,  and  the  lands  of  the  debtor 
are  levied  on  and  sold  thereunder,  the  title  passes  to  the  ven- 
dee. Between  creditor  and  creditor,  it  is  not  the  first  judg- 
ment, but  the  first  execution  that  gives  the  preference.  To 
the  same  effect  is  a  dictum  in  Campbell  v.  Spence,  4  Ala. 
543;  see  i  Stew.  72.]  . 

If  Wiswall,  inssead  of  proceeding  in  equity  to  ^et  aside 
the  conveyance  from  Ticknor  for  Ihe  benefit  of  Day,  had 
caused  a.  fieri  facias  iohe  issued,  and  the, land  in  question 
to  bq  sold,  the  purchaser  would  have  acquired  a  title  divest- 
ed of  the  lien  of  the  older  judgments,  and  he^  himself,  would 
have  been  entitled  to  the  purcliase  mpney.  We  have  seen 
that  the  eomfliencemeut  of  his  suit  in  equity  gave  to  his  judg- 
ment a  specific  lien,  which  that  court  would  not  allow  to  be 
diyested;  tl^at  it  was.  allowable  for  him  to  go  into  chancery 
and  ask  the  removal  of  a  fraudulent  incumbrance,  which 
would  hav6  prevented  the  land  from  yielding  an  equivalent 
at  a  sale  under  execution.  Wiswall  then,  by  the  course  he 
has  pursued,  cannot  stand  in  a' less  favorable  position,  than 
if  he  had  caused  a  levy  and  sale  to  be  made ;  but  his  rights 
are  precisely  the  same,  and  his  superior  diligence  gives  him 
a  preference  of  the  judgment  creditors,  under  whose  execu- 
tions the  petitioner  purchased. 

The  view  we  have  taken  is  decisive  pf  the  cause,  and  as 
the  result  cannot  be  changed,  we  decline  considering  the 
other  question  discussed.  The  order  of  the  court  of  chan- 
cery dismissing  the  petition,  and  the  refusal  to  permit  an 
ejectment  to  be  brought,  (if  the  latter  part  of  the  order  is  sus- 
ceptible of  revision, )  i»  afiirmed. 
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1.  Theindorser  of  a.bill  prays  a  judgment  against  himself  on  his  indorse- 
ment, and  takes  from  the  holder  an.  assignment  of  a. separate  judgment  a- 
gainst  the  acceptor;  afterwards  it  is  ascertained  in  a  suit  i'n  chancery  be- 
tween the  holder  and  the  acceptor,  th^t  the  latter  is  entitled  to  a  credit  on 
thejudgment  against  himself  for  $968  72,  which  decree'is  in  full  force  : 
to  the  extent  to  which  the  judgment  against  the  acceptor  is  made  unavail- . 
able  by  the  acts  or  omissions  of  the  holder,  the  latter  is  liable  to  the  indor- 
ser  in  an  action  for  money  had  and  received.  .  ,» 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery., 

The  defendant  in  error  declared  against  th?  plaintiff  in  m- 
dehitatus  assumpsit,  for  money  had  and  received,  &c.,  aiid 
the  cause  was  tried  by  a  jury,  who  returned  a  verdict  in  fa- 
vor of  the. plaintiff  below,  for  $1,490  52,  damages,  on  which, 
judgment  was  rendered.  From  a  bill  of  exceptions  sealed  at 
the  instance  of  the  defendant,  it  appears  that  Knox  &  Co.  as- 
the  holders  of  a  bill  of  exchange,  in  the  fall  of  1838,  recov- 
ered separate  judgments  against  Riddle  as  acceptor.  Walker 
as  drawer,  and  the  plaintiff  as  indorser.  On  the  lOth  De- 
cember, 1838,  execution  issued  against  the  latter,  which  was 
superseded  by  writ  of  error,  and  the  judgment  affirmed  by 
the  supreme  court,  in  the  year  1839.  An  alias  fieri  facias 
was  issued  against  the  plaintiff  on  the  ^2d  October,  1839,  the 
execution  pf  which  was  suspended  by  the  order  of  Knox  & 
Go's  attorney.  On  the  19th  December,  1839,  a  pluriesfi.fa. 
issued  against  the  plaintiff,  which  was  levied  on  four  slaves  ; 
in  February,  ,1840,  he  filed  his  bill  and  enjoined  the  judg- 
ment, alleging  equities  between  the  parties  to  the  bill  of  ex- 
change, and  that  KnoxA-  Co.  would  not  give  him  the  con- 
trol of  their  execution  against  the  other  defendants-^that 
payments  had  been  made  by  Riddle— making  all  the  parties 
to  the  bill  of  exchange  defendants  to  the  bill,  and  praying 
that  proper  credits  should  be  made  on  the  execution. 
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This  bill  was  answered  by  Riddle,  on  the  10th  March, 
1840,  alledging  that  he  had  paid,  or  was  entitled  to  a  credit 
of  $2,256 — of  which  sum  he  paid  $886  06,  in  cash,  includ- 
ing costs  and  sheriff's  commissions;  the  residue  $1,370  was 
the  amount  of  a  judgment  obtained  by  Knox  &  Co.  upon 
their  garnishment  to  one  Mitchell.  Riddle  however  averred 
that  he  had  received  a -credit  on  the  execution  for  only  $702 
— naakes  his  answer  a  cross  bill  against  the  other  parties, 
prays  an  account  of  credits,  and  that  an  injunction  may  be 
awarded.  An  injunction  was  accordingly  granted. 
•  On  the  26th  May,  1840,.  the  plaintiff  in  the  present  case 
answered  the  cross  billj  and  on  the  22d  June  of  the  same 
year,  the  defendant  answered,  admitting  that  hei  had  receiv- 
ed $520,  and  no  more;  that  his  "attorneys  had  informed  him 
that  they  had  collected  $480,  but  did  not  know  by  whom  it 
wa§  paid. 

In  August,  1841,  the, injunctions  were  dissolved,  and  the 
bill  of  AbercF9mbie  dismissed,  but  on  motion  of  Riddle's  so- 
licitor leave  was  given  to  amend.  Appeals -were  taken  from 
these  decrees,  and  affirmed  in  the  supreme  court.  In  June, 
1842,  Knox  assigned  to  Abercrombie  thejudgment  against 
fiddle  for  $5,323,  as  expressed  in  a  written  iqstrument,  and 
io  the  following  month  references  were  ordered  in  both  the 
cases  of  Abercrombie  and  Riddle,  to  ascertain  what  amount 
they  had  paid,  and  to  what  credits  the  latter  was  entitled  in 
equity.  In  July,  1843,  tbe  register  reported  that  Riddle  had 
lost  $968  72,  by  the  neglect  of  the  defendant  to  pursue  the 
judgment  recovered  upon  the  garnishment  against  Mitchell, 
and  that  it  should  be  allowed  as  a  -credit  in  his  favor.  This  re- 
port was  confirmed,  and  a  decree  rendered  by  which  it  was 
adjudged,  that  the  judgment  against  Riddle  should  be  credit- 
ed witji  the  sum  last  stated. 

The  court,  after  having  refused  to  give  several  charges 
prayed  by  the  defendant,  charged  the  jury,  that  although 
Abercrombie  may  have  been  notified,  or  had  a  knowledge  of 
tlhe  set  off  or  defence  by  Riddle,  yet  .if  he  paid  his  money 
upon  an  open  or  unsatisfied  judgment,  the  payment  was  not 
voluntary,  and  he  may  recover  it  back  to  the  extent  of  the 
set  off,  or  defence,  which  the  decree  determined  that  Riddle 
was  entitled  to,  against  thejudgment  of  Knox  &  Co. 
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J.  A.  Elmore,  for  the  plaiuttff  in  error,  insisted  that  Aber- 
crombie had  voluntarily  paid  the  amount  due  upon  the  judg- 
ment of  Knox  &  Co.  against  him,  and  could  not  therefore 
recover  back  a  sum  equal  to  that  which  had  been  allowed  by 
the  court  of  chancery  as  a  credit  upon  the  judgment  against 
Riddle.  If  he  was  entitled  to  relief,  he  could  not  obtain  it 
by  the  remedy  he  had  adopted.  •      i  '        ,       /  . 

J.  E.  Belser  and  S.  F.  Rice,  for  the  defendant  in  error 
contended,  that  Abercrombie  was  entitled  to  an  action  a- 
gainst  Riddle  for  his  reimbursement.  Knox  by  his  neglect, 
had  impaired  that  -remedy,  so  that  Riddle  was'  not  answera- 
ble to  Abercrombie  for  a  part  of  the"  sum  he  had  paid,  and  to 
this  extent  he  was  entitled  to  charge  Knox.  The  decree  df 
the  chancery  court  was  unreversed,  and  of  coarse  conclusive^ 
against  Knox.  There  could  be  no  objection  to  the.  form  oi 
action  that  bad  been  adopted.  .  '  •« 

COLLIER,  C.  J. — The  action  for  money  had  and  receiv- 
ed, it  may  be  laid  down  generally,  lies  for  money  which  ex 
cequo  et  bono,  the  defendant  ought  to  refund,  as  for  money  . 
paid  by  mistake,  or  upon  a  consideration  which  fails  ;  or  for 
money  obtained  by  imposition,  extortion  or  oppression;  or' 
by  taking  an  undue  adviantage  of  the  plaintiff's  situation.  [3 
Mass.  Rep.  74;  1  Wend.  R.  860,;  6  Sergt.  &  R.  Rep.  36^; 
2  Burr.  Rep.  1012.]  .It  may  be  maintained  on  a  considera- 
tion which  has  failed,  or  on  a  contract  rescinded,  or  not  per- 
formed. [1  Esp.  Rep.  150,  268;  4  Id.  221;  4  Taunt.  Rep. 
334;  2  W.  Bla.  Rep.  1078.[  Money  paid  on  a  judgment 
that  is  afterwards  reversed,  may  be  recovered  back  in  this  ac- 
tion, unless  Its  retention  by  the  defendant  is  consistent  with 
equity  and  go'od  conscience.  [7  Ala.  Rep.  484 ;  5  Stew.  4* 
P.'  Rep.  119  ;  1  Har.  &  Johns.  Rep.  405  ;  6  Cow.  Rep.  297; 
13  Sergt.  &  R.  Rep.  292;  10  Wend.  Rep.  354.]  So  also 
for  money  paid  on  an  execution  issued  on  a  satisfied  judg- 
ment.    [5  Cow.  Rep.  488  ;   15  Wend.  Rep.  321.] 

In  Brown  v.  Williams,  4  Wend.  Rep.  360,  it  was  held 
that  assumpsit  for  monjey  had  and  received  will  lie  by  an  in- 
dorser  of  a  note  against  the  holder,  to  recover  back  money 
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paid  under  a  judgment  agamst  such  indorser,  where  the  hold- 
er previous  to  the  payment  made  an  arrangement  with  a 
prior  indorser,  by  which  he  dischargers  him,  or'enters  into  a 
covenant  not  to  sue  him.  So,  money  collected  under  an  exe- 
cution issued  on  a  judgment  irregularly  entered,  may  be  re- 
covered back  in  assumpsit.  [Mipor's  Rep.  71.]  Where  a 
judgrrient  was  regularly  recovered  in  an, action  for  the  rents 
and  profits,  ^*c.  the  judgment  debtor  was  allowed  to  recover 
back  in  another  action  the  money  paid  by  him  in  satisfaction 
of  the  judgment— on  the  ground  that  it  had  been  since  as- 
certained, by  the  reversal  of  a  judgment  against  another  per- 
son, that  the  judgment  creditor  was  not  entitled  to  retain 
the  rents  and  ptofits  so  recovered  by  him.  [15  Mass.  Rep. 
207.]  In  Fowler  v.  Shearer,  7  Mass.  Rep.  14,  it  wa?  held, 
that  where  an  attorney  in  whose  hands  a  note  was  placed  for 
collection,  received  part  pay  thereof  after  action  commenced, 
but  notwithstanding  took  judgment  for  the  whole  amount  of 
the  note  on  the  default  of  the  maker,  the  latter  might  recov- 
er of  the  attorney  the  money  so  paid,  though  the  attorney 
had.  paid  it  over  to  the  creditor.  [See  also,  3  H.  &  Johns. 
Rep.- 218 1  4  Id.  66.] 

It  is  said  that  if  a  person  with,  a  full  knowledge  of  the 
facts,  voluntarily  pays  a  demand  unjustly  mq,de  on  him, 
though  attempted  to  be  enforced  by  legal  proceedings,  it  will 
nqi  be  considered  as  paid  by  compulsion,  aird  he  cannot  re- 
cover it  back.  [1  Esp.'  Rep,  279;  2  Id.  572;  5  Taunt.  R. 
147; -4  B.  «fc  C:  Rep.  290.J  If  the  party  is  obliged  to  pay 
in  order  to  obtain  possession  of  tfie,thing  to  which  he  isenti- 
tled,  the  payment  is. not  voluntary,  but  compulsive,  and  may 
be  recovere4  back.  [7  B.  &.  C.  Rep.  85.]  Let  this  brief 
citation  of  authorities  suffice  to  furnish  principles  and  analo- 
■  gies  to  guide  our  determination  in  the  case  before  us. 

Here  the  plaintiff,  as  the  indorser  of  a  bill  of  which  Riddle 
was  the  acceptor,  pays  off  a  judgment  which  the  holders  had 
recovered  agamst  him,  and  takes  an  assignment  of  a  separate 
judgmeivt  recovered  by  them  against  Riddle.  When  these 
several  transactions  took  place,'  the  right  of  Riddle  to  a  credit 
for  the  loss  consequent  upon  the  failure  of  Knox  (Sf  Co.  to 
enforce  a  collection  of  their  judgment  against  Mitchell,  the 
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garnishee,  was  not  established. ,  But  this  right  was  subse- 
quently ascertained  and  settled  by  a  decree  in  chancery. 
Under  these  circumstances,  we  think  it  clear  that  the  plain- 
tiff cannot  be  concluded  by  the  payment  he  made  to  the  de- 
fendant, upon  the  ground  that  it  was  voluntary.  He  did 
not  only  not  pay  his  money  until  there  was  a  judgment  a- 
gainst  him,  but  waited  until  an  injunction  as  to  that  Judg- 
ment bad  been  dissolved.  It  was  certainly  competent  for 
him  to  satisfy  the  judgment  against  himself,  without  await- 
ing the  levy  of  an  execution  upon  hi§  property. 

When  the  plaintiff  paid  the  judgment  against  himself,  on 
the  bill,  even  without  an  assignment  of  the  judgment  against 
Riddle,  he  would  have  been  remitted  to  his  remedy  against 
Riddle  as  the  acceptor,  and  was  entitled  thus  to  reimburse 
himself  If  the  defendant  impaired  that  remedy  by  having 
received  a  part  of  the  money  of  Riddle,  or  discharged  him 
from  its  payment  by  his  acts  or  omissions,  "pro  tanto,  the 
plaintiff  is  entitled  to  recover  back  what  he  has  paid  the  de- 
fendant. As  to  the  form  of  action  in  which  this  right  may 
be  made  available,  we  think  it  unquestionable  that  it,  is  that 
which  has  been  adopted  in  the  present  cas^. 

The  decree  of  the  chancellor  upon  the  report  of  the  regis- 
ter is  conclusive,  (uiitil  reversed,)  of  the  matters  determined 
by  it ;  at  least  as  i't  respects  the  parties  before  us.  It  indi- 
cates the  extent  to  which  the  plaintiff  is  barred  of  his  reme- 
dy against  Riddle,  and  thus  admeasures  the  extent  of  the  de- 
fendant's liability. 

This  view  is  decisive  of  the  case ;  the  judgment  is  con- 
sequently affirmed. 
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LACY,  TERRELL  &  CO.  v.  ROCJCETT. 

1 .  Before  the  passage  of  the  act  of  1846,  the  filing  of  a  plea  puis  darrein  con- 
tintumce,  tacitly  superseded  all  other  pleas  previbusly  filed,  and  the  plain- 
tiff should  not  have  demurred,  because  the  defendant  was  not  entitled  .to 

-a  trial  on  the  latter ;  but  should  have  presented  the  question  to  the  court 
on  suggestion  or  motion,  and  if  the  decision  was  adverse  to  him,  he  should 
have  excepted,  and  thus  raised  for  a  revising  tribunal  the  effect  of  a  plea 
puis  darrein  contintmnce  upon  the  previous  pleadings  in  the  cause. 

2.  The  bankrupt  act  of  1841 ,  in  virtue  of  the  decree  of  bankruptcy,  divests 
jhe  bankrupt  of  all  property  and  rights  of  property,  except  as  therein  pro- 
vided, and  declares  that  all  suits  pending  to  which  he  is  a  party  shall  be 

•  prosecuted  or  defended  by  the  assignee  to  their  final  conclusion,  in  the 
same  way,  and  with  the  same  effect,  as  they  might  have  been  by  the  bank- 
rupt himself:  consequently,  the  assignee  musf  be  made  a  party  to  the  liti- 
gation which  may  be  pending  in  favor  of,  or  against  the  bankrupt,  or  it 
cannot  progress  to  a,  trial.  , 

3.  The  assignee  in  bankruptcy  may  be  made  a  party  by  motion,  or  perhaps 
by  scire  /ados  to  a  suit  in  which  the  bankrupt  was  a  party  when  he  was 

,  declared  such.  And  perhaps  where  the  assignee  in  a  proper  case  fails  to 
come  in  as  a  plaintiff,  the  defendant  may  suggest  the  plaintiff's  bankrupt- 
cy, and  up«n  the  production  of  the  decree,  the  court  may  order  the  as- 
signee to  make  hiiiiself  a  party  within  a  limited  time,  and  in  default 
thereof,  the  suit  to  abate  for  want  of  prosecution :  but  however  this  may 
be  where  the  fact  of  bankruptcy  is  not  controverted,  it  is  competent  for 
the  defendant  to  plead  in  bar  to  an  action  by  the  bankrupt  Mmsdf,  the.  de- 
cree declaring  the  plaintiff  to  be  a  bankrupt  The  effect  of  this  plea 
may  be  avoided  by  the  assignee's  making  himself  a  party;  but  if  he  re- 
plies, and  the  issue  is  found  against  him,  -or  he  demurs  and  his  demurrer 
is  overruled,  and  he  does  not  plead  further,  judgment  will  be  rendered  for 
the  defendant 

4.  Where  the  plaintiff  consents  to  receive  an  incomplete  plea,  or  a  plea  in 
short  acoprding  to  the  usual  practice,  which  would  be  an  available  defence 
if  the  sketch  or  outline  were  put  in  form,  it  cannot  be  held  bad  on  de- 
murrer. 

5.  A  plea  by  the  defendant  that  the  plaintiff  was  declared  a  bankrupt  pen- 
dente lite  need  not  alledge  any  thing  in  respect  to  the  jurisdiction  of  the 
court  in  which  the  proceedings  in  bankruptcy  were  had ;  for  it  will  be  in- 
tended that  these  were  in  the  proper  tribunal. 

6.  ^uere.  Is  it  not  a  good  plea  that  some  of  the  plaintifS,  all  of  whom  were 
a  partnership,  were  xleclared  bankrupts  pendente  lite  ? 
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Writ  of  Error  to  the  County,  Coupt  of  Jefferson. 

The  plaintiffs  in  error  declared  against  the  defendant  on  a 
bill  of  exchange  for  $400,  of  which  he  was  both  the  drawer 
and  indorser.  The  bill  was  addressed  to,  and  accepted  by 
T.  W.  Rockett,  dated  at  Elyton,  25th  January,  1842,  and 
payable  at  ninety  days  after  date. 

The  defendant  pleaded — 1.  Non-assumpsit.  2.  The 
"  bankruptcy  of  the  plaintiffs."  3.  Puis  darrein  continu- 
ance, that  each  of  the  persons  composing  the  firm  of  Lacy, 
Terrell  4*  Co.,  since  the  suing  of  the  writ,  on  the  —  day  of 
— ^i  one  thoitsahd  eight  hundred  and  forty ,  in  the  dis- 
trict court  of  the  United  States  holden  at  Tuskaloosa,  filed 
his  petition  in  bankruptcy  for  fhe  benefit  of  the  act  of  Con- 
gress of  1841,  establishing  a  uniform  system  of  bankruptcy 

throughout  the  United  States ;  and  afterwards,  on  the 

day  of ,  in  the  year  of  -; ,  were  by  that  court  de- 
creed bankrupts  according  to  the  provisions  of  the  act  then 
in  force  :  and  thereby,  and  in  virtue  of  the  act,  all  the  plain- 
tiffs' interest,  (if  any  they  had,)  in  the  bill,  passed  to  Edward 
F.  Comegys,  the  assignee  in  bankruptcy  for  the  middle  dis- 
trict of  Alabama  :  this  he  is  ready  to  verify.  4.  Puis  dar- 
rein continuance,  the  said  Robert  Lacy  and  John  D.  Terrell 
have  by  the  district  court  of  the  United  States  held  at  Tus- 
kaloosa, on  the  —  day  of  ,  in  the  year ,  been  de- 
creed bankrupts  according  to  the  act  of  Congress  in  such 
case  provided ;  and  have  since,  according  to  the  provisions  of 
the  act,  received  a  certificate  of  discharge  from  all  their  lia- 
bilities ;  and  by  the  decree  all  the  right  and  interest  of  Rob- 
ert and  John  D.  to,  and  in  the  bill  declared  on,  passed  to, 
and  became  vested  in  E.  F.  Comegys,  assignee  in  bankruptcy 
for  the  middle  district  of  Alabama :  this  he  is  ready  to  verify, 
&c.  To  each  of  these  pleas  the  plaintiffs  demurred,  their 
demurrers  were  overruled,  and  judgment  rendered  for  the  de- 
fendant.                                               '    ■ 

W.  g.  MuDD,  for  the  plaintiffs  in  error,  insisted  ths't  the 
demurrers  to  the  first  and  second  pleas  should  have  been  sus- 
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tamed,  because  these  were  waived  by  the  third  and  fourth 
pleas.  [2  For.  Rep.  386.]  The  second  plea  is  also  bad,  be- 
cause it  is  wanting  not  only  in  forib,  but  does  not  state  a  sub- 
stantial defence.     [4  Porter's  Rep.  232;  5  Ala.  Rep.  451.] 

The  third  and  fourth  pleas  are  bad,  because  it  is  not  stated 
«  that  the  matter  of  them  happened  since  the  last  continu- 
ance, and  on  what  day  the  defence  arose,  [1  Chitty's  Plead. 
699 ;]  because  they  do  not  alledge  that  E.  F.  Comegys  was 
appointed  by  the  court  assignee  in  bankruptcy;  because  the 
matter  they  alledge,  if  Jtvailable,  can  only  be  good  in  abate- 
ment, and  should-  have  been  so  pleaded ;  because  the  as- 
signee might  perpait  the  action  to  progress  in  the  plaintiffs' 
names — the  act  only  requiring  him  to  prosecute  and  defend  ; 
because  they  do  not  present  matter  of  defence  to  the  action. 
If  the  assignee  allows  the  plaintiffs  to  recover  a  judgment, 
no  one  else  can  object ;  for  if  the  judgment  is  satisfied,  the 
defendant  will  be  discharged.  [5  Ala.  Rep.  135  ;  1  Chitty's 
Plead.  14^25;  Archb.  Civ.  Plead.  47.] 

The  third  plea  is  bad  for  repugna.ncy-^it  alledges  that  the 
plaintiffs  filed  their  petition  in  1840,  and  that  the  bankrupt 
act  was  parsed  19th  August,  1841;  and  all  of  them  are  bad 
in  other  respects.     [5  Hill's  Rep.  (N.  Y.)  317-327.] 

W.  S.  Ernest,  for  the  -defendant.  A  bankrupt  .cannot 
prosecute  an  action  in  his  own  name,  and  the  defendant  may 
plead  the  fact  of  bankruptcy  specially  in  bar.  Where  one  of 
several  partners  is  declared  a  bankrupt,  the  assignee  must 
join  with  the  solvent  partner  in  an  action  upon  a  liability  to 

;•:  the  firm.     [Chit.  Plead.  23,  24 ;  ■  Story  on  Part.  445,  et  post  ; 

'*   5  Cranch's  Rep.  289.] 

COLLIER,  C.  J.— The  third  and  fourth  pleas  were  filed 
in  1843,  and  are  not  controlled  in  their  effect  upQn  the  pre- 
vious pleadings  by  the  act  of  February,  1846^  which  provides 
"  that  hereafter,  where  a  plea  puis  darrein  continuance  shall 
be  pleaded,  it  shall  not  be  held  to  be  a  waiver  of  other  pleas 
to  the  merits  before  pleaded,"  &.c.  Previous  to  this  enact- 
ment, the  filing  of  a  plea  puis  darrein  continuance  tacitly  su- 
perseded all  otheris  previously  filed,  without  the  action  of  the 
court,  unless  they  themselves  were  defective.     But  the  ques- 
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tion  of  the  waiver  of  the  first  and  second  pleas,  we  incline  to 
think  cannot  be  raised  on  demurrer.  If  a  defendant  insists 
upon  having  the  benefit  of  all  his  pleas,  and  he  is  sustained 
by  the  court,  the  plaintiff  should  except,  and  thus  present  to 
a  revising  tribunal  the  pffect  of  a  plea,  puis  darrein  continu- 
ance upon  the  previous  pleadings  in  the  cause.  But  if  we 
were  to  hold  that  the  act  cited  was  applicable,  the  plaihtiff 
would  not  be  in  a  better  condition,  if  either  the  third  or  fourth 
pleas  were  available  as  a  bar.  In  that  event,  he  would  not 
be  prejudiced  by  overruling  the  demurrer  to  the  plea  of  non- 
assumpsit]  for  the  judgment  against  him  upon  the 'other 
pleas  would  estop  him  itam.  trying  an  issue  'of  fact,  and  put 
an  end  to  the  cause.  ' 

In  considering  the  third  and. fourth  pleas,  it  may  be  well  to 
hotice  the  bankrupt  statutes  of  England,  and  the  decisions 
upon  them  so  far  as  pertinent,  in  connection  with  our  own 
enactment^!  upon  th6  subject.  The  12th  ^  of  the  6  Geo,  4, 
ch.  16,  in  conformity  to  the  provisions  of  the  13  Eliz.  ch.  7, 
<§>  2,  vests,  by  virtue  of  the  commission  and  the  statute,  a 
power  in  the  commissioners  over  all  the  bankrupt's  real  and 
personal  estate,  proceeds  to  direct  them  by  the  63d  <§>.  to  as- 
sign to  the  assignees  all  the  personal  estate  of^  and  the  debts 
due  tp  the  bankrupt.  By  this  section  it  is  said  to  be  impera- 
tive upon  the  commissioners  to  convey  the  personal  estate  and 
debts  due,  to  the  assignees.  [Eden's  Bank.  L.  224.]  So 
that  it  would  seem  it  is  not  the  suing  out  of  the  commission 
in  bankruptcy  and  the  appointment  of  commissioners  which 
passes  the  bankrupt's  estate  to  the  assignees.  Under  these 
statutes  it  has  been  held,  that  if  the  plaintiff  in  an  action  at 
law  become  bankrupt,  the  action  does  not  abate,  but  the  as- 
signee must  proceed  ifi  the  name  of  the  bankrupt  till  either 
an  interlocutory  or  final  judgment  is  obtained.  In  1  T.  Rep. 
463,  Buller,  J.,  said,  ""the  rule  is,^  that  the  assignees  cannot 
make  themselves  parties  to  the  record  in  £Uiy  intermediate 
stage  of  the  proceedings,  but  it  must  be  immediately  after 
judgment,  though  an  interlocutory  judgment  is  suflicient. for 
that  purpose."  [Eden's  Bank.  L,  347.]  For  any  debt  due 
to  the  bankrupt,  and  for  injuries  to  his  property  previous  to 
his  bankruptcy,  the  action  must  be  commenced  in  the  names 
of  the  assignees.  But  if  the  action  be  commenced  by  the 
bankrupt  before  his  bani  :  'ptcy,  the  assignees  may  either 
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proceed  it\  that  action  or  commence  a  new  one.  If  they  con- 
tinue the  suit,  they  must  proceed  in  the  bankrupt's  name  to 
judgment,  when,  and  not  sooner,  they  may  make  themselves 
parties  to  the  record  by  scire  facias.  [2  Archb.  Prac.  93, 
160,  300,  and  cases  there  cited.] 

The  bankrupt  act  of  the  United  States  passed  in  1800,  it 
was  decided,  consolidated  the  decisions  of  the  English  stat- 
utes of  bankruptcy;  consequently,  the  English  decisions  on 
the  subject  are  applicable  in  its  construction.  [3  Mass.  Rep. 
611;  5  lb.  249;  6  Johns.  Ch.  R.  266.  See  also  1  Yeates' 
R.  399;  1  Root's  Rep.  139;  1  Mass.  Rep.  135;  1  Binn.  R. 
263.]  The  act  of  1841  was  intended  to  be  exceedingly 
clear  and  simple  in  its  provisions,  and  much  less  complica- 
ted and  expensive  in  its  execution.  The  third  section  de- 
•clarfes  that  all  the  property  and  rights  of  property,  of  every 
bankrupt,  except  as  hereinafter  provided,  who  shall  by  a  de- 
cree of  the  proper  court  be  declared  to  be  a  bankrupt  within 
this  act,  shall  by  mere  operation  of  law,  ipso  facto,  from  the 
time  of  such  decree,  be  deemed  to  be  divested  out  of  such 
bankrupt,  without  any  other  act,  assignment  or  other  convey- 
ance whatsoever ;  .and  the  same  shall  be  vested  by  force  of 
the  same  decree,  in  such  assignee  as  from  time  to  time  shall 
be  appointed  by  the  proper  court  for  this  purpose,  &c.;  and 
all  suits  at  law  or  in  equity  then  pending,  in  which  such 
bankrupt  is  a  party,  may  be  prosecuted  or  defended  by  such 
assignee  to  their  final  oonclusion  in  the  same  way,  and  with 
the  same  effect,  as  they  might  have  been  by  such  bankrupt. 

The  provisions  of.  this  section  are  very  explicit  in  substi- 
tuting the  rights  of  the  assignee  to  the  rights  of  the  bank- 
rupt, and  in  conferring  the  right  to  prosecute  or  defend  all 
suits  pending  at' the  time  of  the  decree  of  bankruptcy.  By 
divesting  the  bankrupt  of  the  legal  right  to  what  he  is  seek- 
ing to  recover,  it  would  ^eem  that  the  remedy  was  also  gone, 
and  that  no  action  could  be  commenced  or  maintained  which 
■was  not  authorized  by  some  exception  to  the  general  terms 
employed.  This  conclusion  is  not  weakened  by  the  authori- 
ty conferred  upon  the  assignee  to  prosecute  or  defend  suits 
brought  by  or  against  the  bankrupt ;  but  this  latter  provis- 
ion shows  that  the  assignee  must  himself  become  a  party  to 
the  pending  litigation,  in  order  that  it  may  progress  to  a  trial. 


JANUARY  TERM,  1847.  . 1007 

Lacy,  Terrell  &-  Co,  v.  Rockett.  . 

If,  after  stripping  the  bankrupt  of  his  estate,  it  was  intended 
to  allow  the  prosecution  or  defence  to  be  conducted  in  his 
name,  it  would  have  been  easy,  and  perfectly  natural  to  have 
so  expressed  it  in  the  act.  Such  an  extension  of  terms,  we 
think,  cannot  be  justified  by  construction.  In  Fisher  v.  Vose 
3  Rob.  Rep.  (Louis.)  457,  it  was  said,  where  a  party  to  a  suit 
pending  in  a  State  cDurt  applies  to  be  declared  a  bankrupt  un- 
der the  act  of  Congress  of  1841,  the  proceedings  must  be  sus- 
pended for  a  reasonable  time,  to  enable  him  to  file  the  decree, 
when  the  assignee  must  be  made  a  party.  As  soon  as  the 
decree  in  bankruptcy  is  pronounced,  the  bankrupt  in  relation 
to  all  actions  for  and  against  him,  excefpt  such  as  the  statute 
prescribes,  is  legally  dead,  and  can  only  be  represented  by 
the  aTssignee.  / 

The  questions  then*  are,  can  the  failure  of  the  assignee  to 
become  a  party  be  taken  advantage  of  by  plea,  and  does  either 
the  third  and  fourth  pleas  warrant  the  judgment  for  the  de- 
fendant. In  providing  that  the  vitality  of  the  aqtion  shall 
not  be  lost  if  the  assignee  elects  to  prosecute  it,  the  act  ne- 
'cessarily  confers  the  right  to  revive,  according  to  the  usual 
mode  of  revival,  where  suits  are  suspended  by  the  ri^ht  in 
controversy  devolving  upon  some  person  who  is  not  a  party. 
It  would  then  be  competent  to  make  the  assignee  a  party  by 
motion,  or  pefhaps  scire  facias,  upon  producing  the  decree  in 
bankruptcy,  which  confers  on  the  assignee  the  bankrupt's 
right  of  property,  and  the  remedy  to'  make  it  available. 
Where  the  assignee  does  not  pursue  this  course,  I  think  the 
defendant  may  suggest  the  plaintiff's  bankruptcy,  and  upon 
his  showing  that  such  a  decree  has  been  rendered  against 
him,  the  court  may  order  that  the  assignee  make  himself  a 
party  within  a  limited  time,  or  that  the  suit  abate  for  want  of 
prosecution.  [See  Lord  HuntingtoweV  v.  Sherborn,  cited 
from  3  Am.  L.  Mag.  428.]  This  mode  of  proceeding  seems 
to  me  most  conformable  to  the  usual  practice  in  analogous 
cases.  My  brethren  however,  are  of  opinion,  that  conceding 
this  practice  to  be  regular,  where  the  fact  of  bankruptcy  is 
not  controverted,  it  is  altogether  competent  for  the  defend- 
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ant  to  pl^ad  that  the  plaintiff  who  is  prosecuting  the  suit  was 
declared  to  be  a  bankrupt  by  the  proper  liourt,  subsequent  to 
its  institution.  And  as  such  a  decree  is  a  perpetual  bar  to 
the  bankrupt  himself,  the  fact  may  be  pleaded  as  a  bar  to  the 
action.  [See  15  East's  Rep.  622  ;  \  Murp.  Rep.  161.]  But 
the  assignee  may  avoi4  the  effect  of  such  a  plea,  by  subm^it- 
ting  to  make  himself  a  plaintiff.  If  however,  he  takes  issue 
upon  it,  and  it  iis  found  against  him,  or  Jie  demurs  and  his  de- 
murrer is  overruled,  and  he  does  not  plead  further,  judgment 
must  be  entere4  for  the  defendant.  As  this  is  a  mere  ques- 
tioH  of  practice,  /rom  the  decision  of  w.hich,  according  to  the 
views  of  my  brethren,  no  inconvenience  can  result,  I  acqui- 
esce in  their  opinion*-  If  the  assignee  elects  to  bring  a  new 
aeiion,  the  judgment  against  the  bankrupt  upon  the  third  and 
fourth  pleas  cannot  be  pleaded  in.  bar. 

lu  respect  to  the  completeness  of  the  plesis,  it  may  be  re- 
marlsed,  that  it  is  stated  in  "each  of  them,  that  ^hey  wefe 
pleaded  "in  short  by  consent."  By  this  we  understand  thdt 
they  were  intended  to  be  nothing  more  than  a  mere  outline, 
Or  sketch  .  of  the  defence  they  respectively  set  up,  and  that 
the  plaintiff  assented  to  this  mode  of  pleading.  This  is  the 
view  which  we  have  repeatedly  taken  of  such  pleas,  and  fol- 
lowing our  previous  decisions,  we  cannot  affirm  tTiat  those 
we  are  considering  are  defective.  If  the  outline  o^  sketch 
was  completed  by  putting  the  plea  in  form,,  we  have  seen  that 
the  bar  would  be  perfect.  .  Although  *it  has  been  held,  that 
in  pleading  a  barikrupt's  discharge,  the  facts  necessary  to 
give  the  court  juxisdictioa  of  the  proceecKng  in  bankruptcy 
should  be  set  forth,  (Sackett  v.  Andross,  5  Hill's  Rep.  327 ;) 
yet  a  plea  by  the  debtor,  that  his  creditor  was  declared  a 
bankrupt  j9e/icZen^e  7«7e  need  alledge  nothing  in  respect  to  the 
jurisdiction,  for  it  will  be  intended  that  the  creditor  filed  his 
petition  in  the  proper  court.   . 

As  the  third  plea  was  a  good;  bar  to  th^  action,  and  will 
support  the  judgment  for  the  plaintiff,  it  is  scarcely  necessa- 
ry to  consider  jvhether  the  fourth,  which  alledges  the  disa- 
bility of  only  two  of  the  defendants  can  be  sustained.  •  We 
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will  howeverTefer  to  Story  on  Par.  483-4,  in  which  it  is  said, 
that  actioHS  at  law,  after  the  bankruptcy  of  one  of  the  part- 
-ners,  must  be  brought  jointly  in  the  names  of  the  solvent 
partners,  and  the  assignee  in -bankruptcy  who  succeeds  equal- 
ly to  his  rights  of  action,  as  well  as  his  rights  of  property. 

We  have  only  to  add,  that  the  judgment  of  the  county 
court  is  affirmed.  *       V 

^''  Mi  •     • 
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1.  B.,  by  a  contract  in  writing,  transferr6d  to  I.  a  note  made  by  L.  for  the 
payment  of  $2,000,  which  was  past  due,  stipulating  that  it  should  be 

first  paid  from  the  proceeds  of  certain  lands,  &c.,  which  L.  bought  from 
B.,  and  for  the  sale  of  which  B.  had  filed  a  bill  in  chancery,  &c.:  Furfher, 
that  if  the  lands,  &c.,  did  not  bring  the  amount  of  the  note  when  sold  un- 
der the  decree  in  chancery,  then  B.  would  pay\he  deficiency:  Held,  that 
in  declaring  upon  the  contract,  it  is  sufficient  to  alledge  that  the  decree 
had  been  rendered  in  the  chancery  suit,  that  the  lands,  &c.  had  been  sold 
under  its  authority,  that  the  amount  produced  by  the  sale  was  insufficient 
to  pay  the  note,  and  what  the  deficiency  was ;  without  alledging  that  B., 
who  was  the  complainant' in  chancery,  had  notice  of  these  facts:  Further, 
that  the  contract  being  a  writing,  separate  from  and  independent  of  the 
note,  could  not  be  treated  as  an  indorsement  thereof. 

2.  It  is  competent  for  the  plaintiff,  under  the  act  of  1837,  to  sue  out  an  an- 
cillary attachment,  not  only  where  a  suit  is  commenced  by  summons  or 
capias  ad  respondendum,  but  where  an  original  attachment  is  the  leading 
process  in  the  cause ;  yet  it  would  perhaps  be  to  quash  the  ancillary  at- 
tachment, or  the  levy  thereof,  where  the  estate  of  the  defendant  levied  on 
under  the  original,  was  unquestionably  ample  to  satisfy  the  plaintiff's  de- 
mand. 

3.  The  original  papers  in  a  cause  are  not  admissible  evidence,  if  the  final 
record  has  been  made  up  as  required  by  the  statute. 

4.  Where  the  plaintiff  declares  upon  a  written  contract  which  assigns  a  bill 
single,  sets  it  out  in  extenso  and  stipulates  to  pay  it,  if  the  means  of  pay- 
ment shall  not  be  provided  by  another  source,  he  will  not  be  required  to 
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produce  it'w'A^-trial — its  production  not  being  necessafy  to  entitle  him ' 
to  recover,  and  it  not  appearing  to  have  been  in  his  possession. 

5.  Parol  evidence  of  contemporaneous  stipulations  is  inadmissible  to  con- 
trol or  vary  the  legal  effect  of  a  written  instrument ;  but  where  the  writ- 
ing is  incomplete  and  does  not  profess  to  set  out  the  entire  contract,  pa. 
rol  evidence  has  been  received  to  prove  the  part  omitted.  So  if  the  writ- 
ing merely  contains  an  acknowledgment  of  value  received,-  without  stating 
what  it  was,  it  is  competent  for  the  party  sued  on  it,  to  show  yfhat  the  con- 
sideration was,  and  that  it  has  failed,  either  in  who\e'  or  in  part, 

6.  R.,  upon  the  payment  to  B.  of  the  sum  of  $550,  was  entitled  to  receive 
$800,  being  part  of  the  amount  of  a  note  which  B.  as  the  payee,  held 
against  L.;  B's  agent  received  the  $550  of  I,  and  assigned  him  the  note 
by  a  separate  writing,  stipulating  that  B.  should  pay  it  to  I,  if  the  latter 
failed  to  collect  it  by  the  sale  of  certain  p»)pCTty  of  L. — I.  at  the  same 
time  had  other  demands  against  R.,  which  by  the  advance  of  money  made 
for  him,  he  professed  to  colledt  from  the  proceeds  of  the  note:  Held,  if  I. 
ina  merely  substituted  for  R.  in  accepting  the  assignment,  or  received  it 
ip  trust  for  R's  benefit,  either  in  whole  or  in  part,  and  it  can  be  inferred  he 
became  the  assignee  under  an  agreement  that  such  sets  o2J  as  B.  was  the 
proprietor  of^  beyond  the  $800  against  R.  should  be  aUowed,  then  these 
gets  off  would  be  admissible  iwan  action  by  I.  against  B.  on  the  assignment. 
But  in  the  absence  of  an  agreement  upon  this  point,  either  express  or  iqa 
plied,  the  indebtedness  by  R.  to  B.  ig  not  admissible  as  a  set  off  to  dimin- 
ish the  retovery  of  I. 

7.  Evidence  that  an  assigne'e  holds  a  paper  in  trust  for  another,  and  not  in 
his  own  right,  does  not  contradict  the  assignment,  and  in  a  proper  case  is 
admissibte.  ' 

8.  Where  it  is  shown  or  can  be  intended  .that  a  paper  is  in  the  possession 
of  a  party  and  in  court,  so  that  it  can  be  produced  without  delaying  the  tri- 
al, a  notice  at  the  trial  wilt  perhaps  be  sufficient  to  let  in  secondary  evi- 
dence of  its  contents,  if  it  is  not  produced. 

9.  A  party  cannot  defeat  a  recovery  against  himself  by  alledging  that  a  judi- 
cial proceeding  in  which  he  was  the  actor  was  irregular,  where  the  action 
against  him  is  founded  on  a  contract  hy  which  he  stipulated  to  prosecute 
it  to  a  close,  and  a  decree  was  rendered  and  executed  previous  to  the  in- 
stitution of  the  action. 

10.  V^here  the  report  of  a  sale  by  a  register  in  chancery  is  cenfirmed,  the 
confirmation  relates  back  to  the  time  of  the  sale,  so  that  an  action  insti- 
tuted between  the  two  periods,  founded  upon  a  contract  by  the  complai- 
nant, to  make  good  what  the  sale  failed  to  produce  short  of  a  certain  sum, 
is  not  prematurely  brought,       ,         • 

11.  Where  a  prayer  for  instructions  to  the  jury,  is  predicated  of  evidence 
not  before  them,  it  should  be  denied. 

12.  Where  the  assignee  of  a  note  simultaneously  with*  the  assignment,  re- 
ceives of  a  third  person  a  note  for  the  amount  which  he  advanced  for  hun> 
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and  which  induced  the  assignment,  it  cannot  be  lassumed  that  such  note 
•has  been  paid;  but  if  it  has,  the  assignee  may  still  maintain  an  action 
*     against  the  assignor  for  the  benefit  of  the  party  paying  it  _^^  , 

Writ  of  Error  to  the  Circuit  Court  of  Talladega. 

This  action  was  commenced  by  original  attachment  at  the 
stiit  of  the  defendant  in  error,  against  the  plaintiff  as  a  non- 
resident debtor,  which  was  levied  on  a  wagon  and  gear. 
Afterwards  an  ancillary  attachment  was  issued  and  levied  on 
three  slaves,  particularly  described  in  the  return.  The  first 
count  ofthe  'declaration  is  upon  a  \v^riting  set  out  according 
to  its  tenor  as  follows,  viz:  "For  value  received,  I  transfer 
and  indorse  to  James  Isbell,  to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  lands  and  mills  which  the  Longs 
bought  from  me  in  the  year  1840,  and  for  the  sale  of  which 
said  lands  and  mills,  I  have  filed  a  bill  in  the  chancery  court 
at  Talladega,  the  following  described  note,  to  wit:  '$2',000. 
By  the  25th  December,  one  thousand  eight  hundred  and 
forty-two,  we  or  either  of  us'  promise  to  pay  Warner  Brown 
or  orderj  two  thousand  dollars,  for  value  received.  Witness 
our  hands  and  seals,  this  14th  February,  1840.  John 
Long,  (Seal,)  James  Long,  (Seal,)  Wm.  F.  Long,  (Seal.)' 
Said  note  is  entitled  to  a  credit  of  four  hundred  and  fifteen 
dollars  and  fifty  cents."  Said  note  has  been  presented  to  the 
administrators  of  Wm.  F.. Long's  estate,  both  in  Alabama  and 
Tennessee,  and  filed  with  the  clerk  of  the  county  court  of 
Talladega  coumty.  If  the  said  lands  and  mills  do  not  bring 
the  amount  o'f  the  above  described  note  when  sold  by  the 
decree  of  the  chancery  court,,  then,  in  that  event,  I  bind  my- 
self *to  make  good  all  deficiency  which  shall  or  may  accrue 
on  such  sale,  24th  July,  1844.  Warner  Brown,  by  W.  W. 
Knox,  his  attorney  in  fact/' 

The  declaration  then  proceeds  to  alledge  that  a  decree 
was  rendered  in  the  suit' in  chancery  referred  to  in  the  writ- 
ing above  set  forth,  directing  a  sale  of  the  land  and  mills  in 
parcels  at,  &c.  for  cash.  From  the  proceeds  the  Register 
was  directed,  first  to  pay  a  sum  due  N.  <fc  H.  Weed  &  Co., 
with  the  costs  thereon  ;  then  the  costs  of  the  suit ;  and  last- 
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ly,  the  note  described  in  the  Writing  declared  on.  It  is  then 
averred  that  a  sale  of  the  premises  was  made  pursuant  to  the. 
decree,  previous  to  the  commencement  of  this  action,  and 
that  the  sum  thereby  produced  was  only  one  hundred  and 
twenty-seven  dollars ;  that  the  amount  reported  to  be  due  to 
N.  &-  H.  Weed  &  Ca,  was  fourteen  hundred  and  twenty- 
five  dollars  and  twenty-three  cents,  besides  costs ;  so  that  • 
there  was  nothing  that  was,  or  could  be  appropriated  to  the 
plaintiff's  demand,  &.c.  By  means  whereof  the  defendant 
became  liable,  (fcc;  thereupon  in  consideration  of  the  premi- 
ses, the  debt  promised,  fee.  The  second  count  embraced 
the  common  counts  in  assumpsit.  To  the  first  count  the 
defendant  demurred,  and  his  demurrer  was  overruled. 

The  defendant  moved  to  quash  the  a7icillary  attachment, 
because  the  original  attachmenl  had  been  levied  on  goods 
of  the  defendant,  and  by  summoning  a  supposed  debtor  of 
his  as  a  garnishee,  which  motion  was  overruled  and  the  de- 
fendant excepted.  Thereupon  the  cause  was  submitted  to  a 
jury  on  issue  joined,  a  verdict  was  returned  for  the  plaintiff 
and  judgment  thereon  rendered.  A  bill  of  exceptions  was 
sealed  on  the  trial,  at  the  instance  of  the  defendant,  which 
presents  the  following  points:  1.  The  plaintiff  offered  in 
evidence  the  writing  declared  on,  and  the  defendant  objected 
to  its  sidmission  on  the  ground  that  it  varied  from  the  de- 
scription in  the  first  count,  and  was  incompetent  .under  either 
.,  count ;  but  his  objection  was  overruled,  and  the  paper  pet- , 
^  mitted  to  go  to  the  jury.  2.  The  plaintiff  then  produced  the 
original  papers,  viz:  the  bill,  report  of  the  register,  decree, 
&c.  in  the  chancery  suit  to  which  the  writing  referred ;  all 
'  which  were  admitted  in  despite  of  an  objection'  by  the  de- 
fendant, though  it  appeared  that  a  final  record  had  been 
made  of  them  by  the  register  as  directed  by  the  statute. 
3.  The  specialty  executed  by  the  Longs  and  described  in 
the  instrument  declared  on,  was  not  produced  at  the  trial,  or 
its  absence  accounted  for ;  but  Knox  proved  that  he  made 
that  instrument  as  the.  attorney  in  fact  of  the  defendant  pur- 
suant to  an  authority.  This  witness  being  cross-examined 
by  the  defendant,  stated  that  he  was  appointed  by  the  de- 
fendant when  he  removed  from  this  State,  his  attorney,  that 
the  defendant  left  with  him  the  control  of  the  note  on  the 
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Longs,  informing  him   that  he  had  indorsed  for  one  Riddle, 
and  had  claims  agairist  him,  which,  if  Riddle  should  after-, 
wards  have  a  right  of  action  agaittst  him,  (Brown)  would  re- 
duce his  right  to  recover  upon  the  note,  to  some  six  or  eight 
hundred  dollars.     Witness  testified  that  Riddle  had  made 
some  unsuccessful  efforts  to  raise  five  hundred  and  fifty  dol- 
lars, which  he  was  bound  to  pay  to  Brown  before  he  was 
entitled  to  the  note  upon  the   Longs.     Riddle  and  plaintiff 
had  an  interview,  and  plaintiff  called  upon  witness  to  leasrct' 
how  the  matter  of  account  stood  between  the  defendant  ahd 
Riddle  in  respect  to  the  note ;  to  which  witness  ans\)vered  in 
the  presence  of  Riddle,  that  upon  the  payment  by  the  iatteif  - 
of  $550,  he  would  be  entitled  to  the  note  ;  tliat  if  its  amount 
was  not  realized  from  the  chancery  suit,  then  Riddle  would 
have  recourse  unon  defendant ;  that  de'fendatft  ha,d  ^^ts  pC" 
against  the  note,  which  would  leave*  Riddle^s  interest  in  it 
from  six  to  eight  hundred  dollars  ;  and  when'  the  $'550  were 
paid  it  would  be  a  good  demand  against  the  defendant  for 
the  six  or  eight  hundred  doHars.     Witness  also  informed  the 
plaintiff  that  he  had  authority  to  make  the  contract  which 
he  executed.     Plaintiff  objected  to  alt  the  evidence  of  this  • 
witness,  except;  so  Aiack  as  affirmed  his  authority  as  the  de-.. 
fendaiits  agent,  aud  the  execution  of  the  instrument,  on  the^ 
ground  that  it  varied  the  term's  of  the  writing.     Witness  fur- 
ther staled  that  plaintiff  said  kiddle  was  indebted  to  him, 
that  he  would  ^advance  the  $550  and  take  his  interest  in  the 
note  ;  thereupon  plaintiff  paid  that  sum  and  witness  execu- 
ted the  writing -declared  on.     Plairltiff  at  the  same  time  took 
Riddle's  note  for  $550,  and  what  he  was  otherwise  indebted 
to  him,  which  note  was  , attested  by  witness.     Defendant 
then  gave  notice  to  plaintiff  to  produce  the  last  uamed  note, 
but  it  was  not  produced,  though  the  trial  was  in  progress  for. 
some  hours  afterwards. .    This  was  all  the  evidence  adduced 
by  either  party. 

The  court  charged  the  jury  as  follows:  1.  The  papers  in 
the  chancery  cause  showed  that  the  land  had  been  sold,  and 
no  part  of  the  note  set  out  in  the  guaranty  had  been  realized ; 
this  made  the  conditional  guaranty  an  absolute  promise,  and 
the  plaintiff  was  entitled  to  a  verdict  for  the  amouut  guar- 
anteed, with  interest  thereon  ;  and  it  was  not  necessary  that 
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the   plaintiff  should  prove  a  notice  to  the  defendant  of  the 

non-payment  of  the  note  from  the  proceeds  of  the  sale  of  the 

land.     2.  That  the  jury  could  not  regard  the' testimony  of 

r.;,the  witness  Knox  as   to  any   verbal  understanding  which 

Would  vary  the  terms  of  the  written  contract. 

The  defendant's  counsel  prayed  the  court  to  charge  the 
jury  as  follows.  1.  That  if  they  believed  all  the  evidence 
•admitted,  that  they  should  find  for  the  defendant.  2.  If  the 
plaintiff  has  not  produced  the  note  made  by  the  Longs,  and 
described  in  the  writing  declared  on,  or  accounted  for  its 
non'-production,  then  they  should  find  for  the  defendant. 
3.  If  the  jury  believe  there  was  any  fraudulent  intent  on 
the  part  of  the  plaintiflf  towards  the  defendant,  or  Knox  as 
hih  attorney  in  taking  the  instrument  made  by  the  latter, 
then  they  ought  not  to  find  for  the  plaintiff  more  than  eight 
hunared  dollars  and  interest  thereon  from  iTs  date.  4.  That 
the  sale  of  the  lands  shown  by  the  chancery  papers  was 
void:  Further,  that  it  was  not  such  a  sale  as  the  instrument 
contemplated.  *  5.  If.  the  statements  and  representations 
which  Knox  testified  that  he  made  to  the  plaintiff^  before  the 
latter  advanced  his  money  are  true,  then  the  plaintiff  is  not 
entitled  to  recover  more  than  six  or  eight  hundred  dollars, 
with  interest.  6.  If  Riddle  paid  to  plaintiff  the  note  which 
Knox  proves  he  gave  him,  then  the  plaintiff  cannot  recover. 
Each  of  these  charges  were,  refused,  and  the-  defendant  ex- 
xiepted  Jto  the  refusals  and  the  charges  given. 

S.  F.  Rice,  for  the  plaintiff  in  error,  made  the  following 
points:  I.  The  demurrer  should  havd  been  sustained,  be- 
cause the  first  count  does'not  alledge  a  non-payment  by  the 
Longs  of  their  note — it  does  not  aver  that  they  were  insol- 
vent, or  that  a  demand  was  made  of  them — nor  does  it  show 
that  the  note  was  unpaid  by  them,  or  unextinguished  by  the 
proceeds  of  the  land  sold.  [2  ^la.  Rep.  373.  j  Again,  the 
contract  sought  to  be  enforced,  is  an  irregular  indorsement  of 
an.  assignable  instrument ;  and  the  same  rules  apply  to  such 
a  transfer  as  to  an  indorsement  in  the  ordinary  course  of  bu- 
siness. [1  Ala.  Rep.  471;  3  Id.  610,  648;  4  Id.  110;  6  Id. 
746  ;  Hines  v.  MuUikiu,  at  this  term  ;  7  Mass.  Rep.  480.] 

2.  An  ancillary  attachment  can  only  rightly  issue  in  a  suit 
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commenced  by  process  which  is  required   to   be  personally 
served  on  the  defendant.     It  can  only  issue   for  matters  ac- 
cruing after  the  suit  is  brought,  and  certainly  not  after  the 
levy  of  an  original  attachment. 

3.  A  restitution  bond,  such  as  the  statute  requires  where 
there  are  infant  defendants,  was  not  executed  previous  to  a 
sale  under  the  decree,  though  there  were  -minor  defendants 
whose  interests  were  affected.  For  this  cause  the  decree 
was  void  in  toto,  and  is-  not  validated  by  the  subsequent  con- 
firmation of  the  register's  report.  [4  Hump.  R.  273  ;•  5  Ala. 
R.  158.]  If  the  decree  is  valid,  the*  sale  by  the  register  is 
not  complete,  until  it  is  confirmed  by  the  chancellor,  [4 
Hump.  R.  371] ;  and  the  fact  might  be  shown  under  the 
general  issue,  to  defeat  the  action  asi.  prematurely  brought. 
9  Ala.  R.  754. 

4.  After  the  final  record  was  made  up  in  the  chancery 
cause,  the  original  papers  were  not  admissible  evidence.  [8 
Miss.  R.  115;  9  Ala.  R.  973.] 

5.  The  plaintiff  was  bound  to  know  the  extent  of  Knpx's 
authority  as  the  agent  of  the  defendant,  and  Knox's  state- 
ments made  to  him  before  he  advanced  his  money  were  ad- 
missible to  show  the  nature  of  the  contract,  [4  Ala.  R.  194; 
1  Id.  161,-436;  5  Porter's  R.  498;  8  Id.  114];  and  perhaps 
warrant  the  inference  that  the  instrument  sued  on  was  ob- 
tained by  the  fraud  of  the  plaintiff. 

6.  If  the  note  of  the  I.^ongs  was  paid  even  by  a  stranger, 
it  discharged  the  defendant  from  all  liability  to  the  plaintiff; 
and  the  payment  of  Riddle's  note  would  have  the  same  ef-- 
fect.     [10  Pick.  R.  121.]  \> 

7.  The  failure  to  produce  the  'note  of  the  Longs,  or  the 
note  of  Riddle  to  the  plaintiff,  tended  to  establish  their  pay- 
ment, and  also  the  fraud  of  the  plaintiff.  However  weak  it 
may  have  been,  its  effect  should  have  been  permitted  to  go 
to  the  jury.     [8  Mete.  R.  436;  8  Ala.  R,  900.] 

L.  E.  Parsons,  for  the  defendant  in,  error,  insisted,  that 
the  suing  out  of  an  original  attachment  was  the  commence- 
ment of  a  suit,  and  might  be  followed  by  an  ancillary  attach- 
ment. [7  Ala.  601;  Clay^s  Dig.  61,  §  34.]  The  refusal  to 
quash  on  motion  is  not  revisable  on  error.     [2  Stew.  <fc  P. 
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406;  6  Id.  158;  3  Ala.  67;  6*Id,  164.]  And  being  ad^ 
dressed  to  the  discretion  of  the  court,  a  mandamus  to  com- 
pel the  circuit  court  to  grant  the  motion  will  not  be  ^granted. 
See  cases  collected  in  2  Kinnie's  Law  Com.  138-.9. 

The  irregularities  in  the  suit  in  chancery,  if  any,  proceed- 
ed from  defendant's  neglect — ^it  was  his  duty  to  have  exe- 
cuted a  sufficient  refunding  bond,  and  if  he  omitted  it,  he 
cannot  make  his  omission  a  defence  to  this  action.  If  there 
is  a  variance  between  the  instrument  set  out  in  the  first  pount 
and  that  given  in  evidence,  it  is  immaterial ;  especially  as  it 
is  set  out  Under  a  videlteit-  See  2  Ala.  625;  6  Id»  151.  The 
plaintiffs  right  of  action  was  complete  as  soon  as  it  was  as- 
certained by  the  sale  under  the  decree,  that  the  note  of  the 
Longs  was  paid  in  toto — to  entitle  him  to  sue,  it  was  not  ne- 
cessary that  he  should  have  prosecuted  an  action  on  that  note. 
[20  Johns.  R.  365;  7  Peters,  U3;  10  Id.  482;  1  Ala.  473; 
2  Id.  875.] 

The  defendant  was  the  actor  in  the  chancery  suit,  and 
knew  that  the  sale  of  the  lands  did  not  produce  a  sufficient 
sum  to  pay  the  note  ;  it  i&  not  necessary  for  the  plaintiff  to 
aver  a  notice,  where  a  matter  does  not  lie  more  properly  with- 
in his  knowledge  than  that  of  the  defendants.  [1  Chit.  PI. 
320,  and  note  K  ;  10  Mass.  R.  230,  230.]  In  respect  to  the 
testimony  of  Knox,  it  tended  to  add  to  and  vary  a  written 
contract,  complete  in  itself;  and  was  therefore  rightly  ex- 
cluded. [Minor,  270,  357,  363;  1  Stewart,  425;  3  Id.  40, 
87,  201 ;  2  Porter,  29  ;  1  Ala.  42,  164,  358 ;  2  Id.  135 ;  4 
Id.  664;  9  Id.  513,  527.]  There  was  no  evidence  from 
which  fraud  could  be  imputed  to  the  plaintiff;  but  if  there 
was,  it  could  not  prejudice  the  right  to  recover,  unless  there 
was  an  offer  by  the  defendant  to  return  to  the  plaintiff  the 
,  money  he  had  advanced.  [2  Ala.  749.]  The  original  pa- 
pers in  the  suit  in  chancery  were  admissible,  though  the 
final  record  was  made  out.     [1  Ala.  540;  4  Id.  158;  6  Id. 

710.] 

'-'Where  evidence  is  conflicting,  the  court  may  with  propri- 
ety refuse  to  charge  the  jury,  if  they  believe  all  the  evidence 
in  the  cause,  they  should  find  for  the  one  party  or  the  other. 
[lAla.  11.7.]  The  non-production  of  the  notes  of  the  Longs 
and  kiddle,  could  have  no  effect  upon  the  rights,  of  the  par- 
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ties— if  Riddle  was  willing  to  trust  his  funds  in  the  plain- 
tiff's hands,  the  defendant  cannot  object  that  he  should  not 
perform  his  contract ;  especially  as  he  does  not  show,  that 
Riddle  is  his  debtor.     [4  Ala.  367 ;  5  Id.  383.] 

COLLIER,  C.  J. — The  first  count  of  the  declaration  is  at 
least  substantially  sufficient.  It  professes  to  set  out  the  con*- 
tract  of  the  parties  according  to  its  tenor.  This  contract  may. 
be  thus  briefly  stated  :.  the  defendant,  by  his  attorney  in  fact, 
assigns  to  the  plaintiff  a  bill  single  previously  made  by  third 
persons,,  of  which  he  (defendant)  was  the  payee,  the  consid- 
eration of  which  was  certain  lands  and  mills  purchased  by 
the  obligors  of  the  defendant.  At  the  time  of  the  assign- 
ment, a  bill  was  periding  in  the  court  of  chancery  at  Talla- 
dega for  the  enforcement  of  the  equitable  lien  on  the  lands  , 
and  mills,  at  the  suit  of  the  defendant.  It  was  stipulated  by 
the  defendant  that  if  the  property  should  not  sell  for  enough 
under  the  decree  in  chancery  to  pay  the  specialty  to  the 
plaintiff,  then  he  (defendant)  would  make  good  the  deficien- 
cy. Although  the  contract  states  that  the  defendant  trans- 
fers or  indorses  the  specialty,  yet  as  it  is  affirmed  to  have 
been  filed  in  the  county  court  of  Talladega,  we  infer  that 
there  was  no  indorsement  in  the  appropriate  meaning  of  the 
term.  Be  this  as  it  may,  the  clefendant  is  pot  sought  to  be 
charged  as  an  indorser,  but  on  the,  special  contract  we  have 
noticed.  An  indorsement  must  be  made  on  the  paper  itself, 
and  not  by  a  writing  separate  and  distinct  from  it,  (Gookin 
V.  Richardson,  at  this  term);  or  on  another  paper  annexed 
thereto,  which  is  sometimes  necessary  when  there  are  many 
successive  indorsements  to  be  made.  [Chit,  on  Bills,  253 ; 
Story  on  Bills,  225.]  '    . 

To  entitle  the  plaintiff  to  recover,  it  is  "enough  to  show 
that  a  decree  has  been  rendered  in  the  suit  in  chancery,  that 
the  lands  and  mills  have  been  sold  under  its  authority,  that 
the  amount  produced  by  the  sale  was  not  sufficient  to  satisfy 
the  specialty  assigned  to  him,  and  what  the  deficiency  is. 
The  first  count  alledges  all  this,  deduces  therefrom  the  de- 
fendant's liability,  and  promise  to  pay;  and  the  breach,  at 
the  conclusion  of  the  declaration,  avers  the  non-payment  of 
.128 
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the  sums  severally  stated  in  the  different  counts.  According 
to  our  liberal  system  of  pleading,  which  regards  matter  of 
substance  only,  we  cannot  think  it  was  necessary  for  the  de- 
claration to  have  been  more  full  and  special.  Certainly  it 
could  not  have  been  incumbent  upon  the  plaintiff  to  entitle 
himself  to  an  action,  that  he  should  have  informed  the  de- 
fendant of  the  deficiency  after  a  sale  under  the  decree,  and 
demanded  payment  thereof.  The  contract,  neither  in  terms, 
nor  under  a  proper  legal  interpretatioh,  imposes  such  a  con- 
dition, in  order  to  make  the  undertaking  of  the  defendant 
absolute.  And  certainly  the  rules  of  pleading  do  not  require 
that  the  pleader  in  such  case  should  alledge  a  notice,  that  the 
event  has  happened  upon  which  the  performance  of  his  ad- 
versary's promise  may  be  enforced.  The  defendant  was  a 
party  to  the. suit  in  chancery,  and  is  in  law  presumed  to  have 
been  cognizant  of  the  decree  that  was  rendered,  and  of  all 
subsequent  proceedings.  His  ktiowledge  upon  this  point 
will  be  intended  to  have  been  equal  at  least  to  that  of  the 
plaintiff;  consequently,  the  declaration  need  not  have  al- 
ledged  a  notice.  [Carlisle  v.  The  Cahawba  and  Mariop  Rail- 
road Co.  4  Ala.  R.  70.] 

The  act  of  1837  "  to  explain  and  amend  the  laws  in  rela- 
tion to  attachments,"  provides,  that  when  a  suit  shall  be  com- 
menced in  any  circuit  or  county  court,  and  the  defendants,  or 
any  one  of  them,  shall  abscond  or  secrete,  or  shall  remove 
out  of  this  State,  or  be  about  to  remove  out  of  it,  or  shall  be 
about  to  remove  his  or  their  property  out  of  this  State,  or  be 
about  to  dispose  of  his  or  their  property  fraudulently,  with 
intent  to  avoid  the  payment  of  the  debt  or  demand  sued  for, 
on  oath  being  thereof  by  the  plaintiff,  his.  agent,  &,c. 
and  oath  being  also  made  of  the  sum  due,  and  that  an  attach- 
ment is  not  prayed  for  the  purpose  of  vexing  or  hartassing  the 
defendant  or  defendants,  it  shall  be  the  duty  of  the  officer 
before  whom  the  affidavit  is  made,  on  the  plaintiff,  his  ag^nt, 
Sfc.  entering  into  bond  with  security,  &,c.  in  double  the 
amount  sworn  to,  conditioned  to  pay  the  defendant,  &c.  all 
such  damages  and  costs  as  he,  &c.  may  sustain  by'the 
wrongful  suing  out  of  the  attachnient,  forthwith  to  issue  the 
same,  &c.  returnable  to  the  court  in  which  the  suit  had  been 
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originally  commenced,  &c.;  and  the  affidavit,  bond  and  at- 
tachment, when  returned,  shall  be  filed  with  the  papers  in 
the  original  suit,  and  shall  constitute  a  part  thereof,  and  the 
plaintiff  in  the  suit  may  proceed  to  judgment  as  in  other 
cases,  and  the  original  suit  shall  not  be  delayed.  Property 
attached  under  such  ancillary  attachment  may  be  replevied 
as  in  other  cases,  and  the  like  consequences  shall  result,  and 
proceedings  be  had  for  a  failure  to  deliver  it  after  judgment, 
6fc.  And  the  sheriff  shall  summon  garnishees  as  under  ori- 
ginal attachments.     [Clay's  Dig,  61,  <§.  34,  35,  36.] 

A  summons,  or  a  writ  of  capias  ad  respondendum  is  not 
necessarily  the  initiatory  process  in  a  caiise,  but  a  suit  may 
be  commenced  by  an  original  attachment  issued  against  the 
estate  of  the  defendant.  An  attachment  is  extraordinary 
process,  and  when  levied  and  returned,  becomes  a  suit  in 
court,  and  if  the  jurisdiction  is  maintainable,  and  the  cause 
of  action  made  out,  the  plaintiff  is  as  much  entitle^  to  judg- 
ment as  if  the  suit  had  been  instituted  in  the  ordinary  mode. 
If  then  the  act  in  question  is  to  be  literally  interpreted,  there 
is  no  doubt  but  an  ancillary  may  succeed  an  original  attach- 
ment, and  we  know  of  no  warrant  under  the  circumstances, 
for  the  adoption  of  a  different  rule  of  interpretation.  It 
would  perhaps  "be  competent  to  dismiss  the  ancillary  attach- 
ment, or  quash  the  levy  thereof,  where  the  estate  of  the  de- 
fendant levied  on  under  the  original  attachment  was  unques- 
tionably ample  to  satisfy  the  demand  sought  to  be  recovered. 
However  this  may  be,  if  the  ancillary  attachment  was  vexa- 
tiously  sued  out,  the  plaintiff  will  be  liable  to  respond  to  the 
defendant  in  an  action  for  damages.  There  is  nothing  in  the 
record  to  indicate  that  the  assistant  process  in  the  present 
case  operated  oppressively  or  unjustly  upon  the  defendant,  or 
that  the  levy  under  both  attachments  Was  excessive,  and  if 
these  facts  were  affirmatively  shown,  it  might  then  be  asked 
if  thef  overruling  a  motion  to  quash  in  such  case,  is  revisable 
on  error.  The  conclusion  we  have  expressed  upon  this 
branch  of  the  case,  is  strengthened  from  the  consideration 
th?it  the  attachment  law  is  remedial-—"  not  to  be  rigidly  and 
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Strictly  construed ;"  but  shall  be  so  expounded  as  to  afford  a 
convenient  and  sufficient  remedy.  [See  Clay's  Dig.  59,  <§. 
17:] 

The  counsel  for  the  plaintiff  in  error  has  not  pointed  out  a 
variance  between  the  contract  declared  on  and  that  offered  in 
evidence,  and  from  the  comparison  we  have  given  to  them 
as  copied  in  the  transcript,  we  have  discovered  no  discrep- 
ancy. 

In  Ansley  V.  Carlos,  .9  Ala.  973,  it  was  held  that  the  ori- 
ginal papiers  in  a  cause  are  not  admissible  evidence,  if  the  fi- 
nal record  has  been  made  up  by  the  clerk  as  required  by  the 
statute.  I  did'not  then  express  an  opinion  upon  the  point, 
and  perhaps  that  case  might  have  bee^n  disposed  of  without 
deciding  it,  but  my  brethren  are  satisfied  that  the  law  is  there 
correctly  laid  down,  the  decision  is  therefore  authoritative, 
arid  I  of  course  acquiesce.  In  the  case  before  us,  it  is  dis- 
titictly  affirmed,  that  the  final  record  had  been  made  by  the 
register  as  directed  by  law,  of  the  papers  in  the  suit  in  chan- 
cery to  which  the  contract  declared  on,  referred,  so  that  the 
admission  of  the  original  papers  as  evidence  was  opposed  to 
the  case  cited,  and  consequently  erroneous. 

The  plaintiff  could  not  have  been  required  to  produce  at 
the  trial  the  bill  single  made  by  the  Longs,  of  which  he  was 
the  assignee.  It  does  not  appear  that  it  was  in  his  possession 
or  under  his  control,  nor  can  it  be  inferred  in  the  absence  of 
all  evidence,  that  he  withdrew  it  from  the  custody  of  the 
clerk  of  the  county  court  of  Talladega,  with  whom  it  was 
when  the  assignment  was  made.  It  was  not  the  foundation 
of  his  action.  He  declared  on  a  special  contract  in  which 
the  specialty  was  set  out  in  exte7iso,  with  an  undertaking  to 
pay  it,  if  the  means  of  payment  should  not  be  procured  from 
another  source.  Its  production  then,  not  being  necessary  to 
entitle  him  to  recover,  and  it  not  appearing  to  have  been  in 
his  possession,  the  court  very  properly  refused  any  compulsory 
order  requiring  it  to  be  brought  into  court. 

-The  competency  of  Knox  to  prov^  that  he  was  authorized 
to  make  the  contract  declared. on,  is  not  denied,  but  it  is  in- 
sisted by  the  defendant  that  the  declarations  of  this  agent 
made  previous  to,  and  simultaneous  with  it,  are  admissible  to 
show  the  extent  of  the  defendant's  liability.     We  have  re- 
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peatedly  held,  that  the  parol  evidence  of  contemporaneous 
stipulations  is  inadmissible  to  control  or  vary  the  legal  effect 
of  a. written  instrument.'  But  where  the  writing  is  incom? 
pl'ete,  and  does  not  profess  to  set  out  the  entire  contract,  pa- 
rol evidence  has  been  received  to  prove  the  part  omitted ; 
and  to  authorize  the  admission  of  euch  testimony,  it  is  said 
not  to  be  necessary  that  the  writing  shoftld  exprefesly  and  di- 
rectly rebut  the  presumption  of  completeness.  So  it  has  been 
held,  that,  where  an  executory  agreement  not  within  the 
statute  of  frauds,  expresses  no  consideration,  it  is"  allowable 
to  show  what  the  consideration  actually  was.  And  where  a 
writing  has  been  executed  byway  of  part  performance  of  a  parol 
contract,  as  where  a  chattel  has  been  sold  with  warranty  not 
in  writing,  and  a  note  given  for  the  purchase  nioney,  the  pa- 
rol contract  is  not  merged  in  the  note.  All  these  principles 
have  been  recognized  by  us,  as  well  as  by  English  and  Ame- 
rican decisions.  [See  3  Phil.  Ev.  C.  &  H'fe  Notes,  1471  to 
1476.]  .  :  . 

In  the  case  at  bar  the  contract  declared  on  does  not  pro- 
fess to  set  out  the  consideration,  but  merely  acknowledges 
that  the  assignor  had  rec&ived  value  as  an  inducement  to  en- 
ter into  it.  According  to  ,the  principles  laid  down,  it  was 
clearly  competent  for  the  defendant  to  prove  by  extrinsic 
evidence  what  was  the  true  consideration],  that  he  might 
show  it  was  insufficient,  or  had  failed  either  in  whole  or  in 
part,  and  thus  defeat  a  recovery,  entirely,  ox  pro  tanto.  If 
the  plaintiff  was  informed  of  th<^  agreement  between. the  de- 
fendant and  Riddle,  and  was  merely  substituted  for  the  lat- 
ter, both  in  respect  to  the  consideration  and  the  ternis  of  the 
contract,  we  should  think  it  would  be  allowable  as  against 
him,  to  show  what  the  consideration  was,  in  the  same  man- 
mer  as  if  Riddle  had  been  the  party  contracted  with.  If  the 
transfer  of  the  note  of  the  Longs  was  received  by  the  plain- 
tiffs upon  trust,  either  in  whole  or  part  for  Riddle's  benefit, 
to  the  exteftt  of  Riddle's  interest,  it  would  be  competent  for 
defendant  to  set  off  a  demand  against  him,  if  it  can  be  infer- 
red that  the  plaintiff  became  the  assignee  under  the  agree- 
ment that  such  sets  off  as  the  defendant  was  the  proprietor 
of,  beyond  the  sum  stated  by  Knox,  (viz  :  six  or  eight  hun- 
dred dollars)  should  be  allowed.     But  in  the  absence  of  an 
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understanding  upon  this  ppiht,  either  express  or  implied,  we 
think  the  indebtedness  of  Riddle  to  the  defendant  is  not  ad- 
missible as  a  set  off  to  diminish  the  plaintiff's  recovery. 
Whether  the  transaction  between  the  plaintiffand  defendant^ 
and  the  statements  by  Knox  to  the  former,  do  not  warrant 
the  inference  that  there  was  such  an  understanding,  is  a  ques- 
tion wbich'does  hot  arise,  and  which  the  evidence  as  recited 
in  the  record  would  not  enable  us  to  determine. 

Evidence  that  the  plaintiff  Ijolds  the  specialty  assigned  to 
him  in  trust  for  another,  and  not  in  his  absolute  right,  will 
not  contradict  the  assignment — it  admits  and  affirms  it,  and 
establishes  a  fact  beyond  and  independent  of  it.  Such  evi- 
dence is  admissible  both  on  principle  and  authority.  [3  Phil. 
Ev.  C.  &  H's  Notes,  1473,  and  cases  there  cited-] 

It  cannOT  be  intended  that  the  note  given  by  Riddle  to  the 
plaintiff,  was  in  the  possession  of  the  latter  or  his  attorney  in 
court,  when  he  was  called  on  to  produce  it ;  if  this  fact  had 
been  shown,  perhaps  the  notice  at  the  trial  would  have  been 
sufficient  to  let  in  secondary  evidence  of  its  contents  upon 
the  failure  to  comply.  But  in  the  absence  of  proof  that  the 
note  could  have  been  produced  without  delaying  the  trial, 
frima  facie  the  notice  was  insufficient.  [3  Phil.  Ev,  C.  & 
H's  Notes,  1184  to  1186.] 

There  is  nothing  in  the  record  to  indicate  that  the  sale  of 
the  lan(ls  and  mills  under  the  decree  in  chancery  was  void, 
and  not  such  as  the  contract  declared  on  contemplates.  The 
sale  must,  as  the  defendant  was  the  actor  in  the  cause,  have 
had  his  sanction — he  should  have  executed  a  regular  bond 
for  restitution  ;  and  if  the  proceedings  consequent  upon  the 
decree  are  in  any  manner  defective,  he  cannot  set  up  the  de- 
fect to  defeat  the  plaintiff's  action.  The  confirmation  of  the 
register's  report  of  the  sale,  operated  retrospectively,  so.  that 
the  institution  of  the  suit  between  the  sale  and  confirmation, 
was  not  premature.  ^ 

The  evidence  recited  in  the  bill  of  exceptions,  does  not 
j^plicate  the  plaintiff  in  a  design  to  defraud  the  defendant 
or  his  attorney,  and  consequently  the  prayer  for  an  instruc- 
tion, predicated  of  such  a  hypothesis,  was  rightly  refused. 

It  was  not  proved  that  Riddle  had  paid  the  plaintiff  the 
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note  which  Knox  testifies  he  gave  him,  and  its  payment  can- 
not therefore  be  assumed  as  a  f^ct.  Biit  if  this  note  had  been 
discharged,  still  it  would  be  competent  for  the  plaintiff  to 
makitain  an  action  for  the  benefit  of  Riddle,  or  whoever 
might  be  entitled  to  what  is  recovered. 

What  we' have  said  will  be  sufficient  to  guide  the  ulterior 
action  of  the  circuit  court  in  the  trial  of  this  cause — we  have 
seen  that  there  was  at  least  one  error  in  the  points  presented 
for  revision — the  judgment  is  consequently  reversed  and  the 
cause  remanded.  , 


REYNOLDS'  ADM'RS  v.  REYNOLDS'  DISTRIBU- 
TEES. 

1.  The  statute  whiA  directs  that  commissioners  shall  T)e  appointed  within 
three  months  after  the  estate  of  an  intestate  has  been  reported  solvent,  to 
make  distribution  of  the  same,  is  not  imperative  on  the  orphans'  court 

2.  It  is  the  duty  of  an  administrator,  to  collect  the  debts  daethe  estate  he  re- 
presents, and  when  the  assets  in  his  hands,  above  what  is  necessary  to  sat- 
isfy the  demands  of  creditors,  consist  of  notes,  a  decree  should  not  be  ren- 
dered by  the  orphans'  court  requiring  their  .distribution,  where  some  of 
the  distributees  are  in  their  minority,  although  the  latter  are  represented 
by  guardians. 

3.  Where  a  person  entitled  to  the  distributive»share  of  an  estate  dies  previ- 
ous to  distribution,  his  personal  representative  must  be  brought  before  the 
orphans'  court,  on  the  final  settlement  with  the  administrator,  although  the 
distributee  was  an  infant  at  the  time  of  his  decease. 

4.  The  orphans'  court  has  no  authority  to  impannel  a  jury  to  ascertain  a  dis- 
puted fact,  save  only  where  there  is  a  contest  about  a  ^ill,  and  one  or  two 
other  special  cases;  unlfess'there  is  a  doubt  in  relation  to  the  controverted 
fact,  which  requires  a  cross  examination  to  elicit  the  truth.  And  in  a  case 
not  coming  within  the  exception,  the  necessity  for  a  jury  must  appear  on 
the  record,  by  setting  out  tlie  testimony,  so  as  to  enable  an  appellate  court 
to  revise  the  order  directing  a  jury  to  be  impanneled. 

5.  Where  an  administrator,  under  an  honest  claim  of  right,  omits  to  return  a 
slave  in  the  inventory  •bs  a  part  of  the  testator's  estate,  he  s]»<juld  not  be 
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charged  with  her  value;  but  if  his  claim  is  unfounded,  she  should  be 

/brought  into  the  distribution,  and  if  necessary  a  sale  of  her  should  be  or- 
dered. . 

6.  When  a  jaVy  has  been  irregularly  impanneled  by  the  orphans'  court,  to 
try  whether  a  slave  was  the  property  of  an  administrator  in  his  own  fight^ 
or  assets  of  the  estate,  and  a  verdict  returned  against  the  administrator, 
ascertaining  the  value  of  the  slave,  his  consent  that  a  judgment  should  be 
entered  in  the  form  in  which  the  finding  of  the  jury  was  expressed,  is  not 
a  waiver  of  the  irregularity,  but  a  mere  a^eement  that  the  court  may,  in 
conformity  to  the  verdict,  declare  that  the  slave  was  assets  of  the  estate, 
and  the  value  Such  as  the  jury  had  assessed. 

7.  Where  an  admini8tr9,tor,  in  the  performance  of  his  duty  causes  advertise- 
ments to  be  printed  in  newspapers,  he  should  be  allowed  on  the  settlement 
of  his  accounts  the  charges  for  printing. 

Writ  of  Error  to  the  Orphan's  Court  of  Coosa. 

.  This  was  a  proceeding  in  the  court  below  for  the  distribu- 
tion and  final  settlement  of  the  estate  of  the  intestate  of  the 
plaintiffs  in  error.  The  facts  of  the  case  are  sufficiently 
shown  in  the  opinion  of  the  caurt. 

•J.  A.  Elmore  and  L.  E.  Parsons,  for  the  plaintiffs  in  error, 
made  the  following  points :  1.  The  order  appointing  com- 
missioners to  distribute  the  estate  and  assets  of  the  intestate 
is  irregular  in  directing  distribution  to  be  made  of  the  debts 
which'  have  not  been  collected  by  the  administrators.  [Clay's 
Dig.  196,  <^22;  1  Ala.  594;  9  Id.  330.]  2.  It  appears  from 
the  record  that  one  of  the  distributees  died  previous  to  the 
order  appointing  the  commissioners ;  as  it  respects  his  inter- 
est, no  distribution  could  be  made,  until  administration  had 
been  granted  upon  his  estate.  [6  Ala.  607 ;  7  Id.  9.]  3. 
The  record  dpes  not  show  the  existence. of  such  a  state  of 
facts  as  authorized  the  orphans'  court  to  submit  to  a  jury  the 
determination  of  the  fact,  whether  the  slave  Sylva  wasapart 
of  the  intestate's  estate,  and  should  have  been  embraced  in 
the  inventory;  consequently  the  verdict  upon  this  issue 
should  not  have  been  made  the  basis  of  a  decree  against  the 
administrators.  [9  Ala.  330.]  4.  If  the  issue  was  allowa- 
vble,  it  was  irregular  to  charge  the  administrator  with  the  va- 
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lue  of  the  slave,  as  no  conversion  was  shown — she  should 
have  been  sold,  and  the  proceeds  distributed,  if  an  equitable^ 
distribution  could  not  have  been  otherwise  made.  [2  Por, 
328,  341.] 

W.  W.  Morris,  for  the  defendant  in  error.  Francis  Rey- 
nolds, the  deceased  distributee,  died  in  infancy,  his  estate 
cbnsequejitly  cannot  be  presumed  to  be  chargeable  with  debts; 
it  must  therefore  be  taken  to. have  vested  in  his  heirs,  and 
no  administration  was  necessary  to  authorize  the  orphans' 
court  to  settle  with  the  administrators.  [Clay's  Dig.  168,  <§> 
2  ;  191,  §  1.]  The  proceeding  in  respect  to  the  slave,  Syl- 
va,  to  ascertain  whether  she  belonged  to  the  intestate's,  estate, 
&.C.  was  not  opposed  to  the  law,  although  it  may  not  have 
been  directed  by  it.  [2  Porter,  328.]  There  is  nothing  in 
the  record  to  §how  that  the  administrators  have  been  prjejudic- 
ed  by  ^he  action  of  the  orphans'  court ;  in  fact  the  reverse  is 
inferable,  and  they  cannot  be  heard  to  complain.  [9  Ala. 
470,  731.]  * 

••  COLLIER,  C.  J. — The  statute  directs  \hat  commissioners 
shall  be  appointed  within  three  months  after  the  estate  of  an. 
intestate  is  reported  solvent,  to  make  distribution  of  the  sarAe 
among  the  persons  entitled  to  it :  "  Provided,  that  when  such 
division  and  distribution  cannot  be  equitably  effected  without 
manifest  injury  to  the  legatees^  or  other  legal  representatives, 
in  that  case  such  estate  shall  be'  exposed  to  public  sale  as 
heretofore."     Clay's  Dig.  196,  §  22. 

It  is  recited  in  the  order  appointing  commissioners  iu  tHe 
case  at  bar,  that  tjie  aggregate  of  tl^e  estate  of  the  iiitestate 
to  be  distributed,  anjounts  to  ^6,680  52i,  "all  being  notes 
the  proceeds  arising  from  the  sale  of  said  personal  estate,  ex- 
cept $659  of  said  effects,  to  be.reserved  to  the  said^  adminis- 
trator, to  discharge  certain  supposed  existing  debts  against 
said  estate.  The  commissioners  reported  that  they  had  dis- 
tributed the  property  mentioned  in  the  order  appointing  them; 
specially  stating  how  much  was  set  apart  to  the  widow,  and 
each  of  the  distributees.  This  report  was  confirmed  by  the 
129 
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judge  of  the  orphans'  court,  and  ordered  to  be  recorded  as  a 
jpartial  settlement  of  the  administration.  All  these  proceed- 
iiigs,  we  thiuk,  were  irregular.  It  is  certainly  a  prominent 
duty  of  an  administrator  to  collect  the  debts  due  the  estate  he 
represents,  and  though  it  may  be  competent  to  direct  him  to 
make  partial  settlements  and  partial  distributions,  as  the  as> 
sets  may  be  realized,  yet  he  should  not  be  divested  of  the 
QP|es,  and  evidences  of  debt,  of  which  the  law  makes  him 
tn^  pjrpprietor,  for  the  benefit  of  others.  He  is  entitled  to  re- 
ceive the  money  if  voluntarily  paid,  and  must  sue  on  them 
if  legal  coercion  is  necessary  to  recover  it.  Although  the 
statute  prescribes  a  time  when  commissioners  shall  be  ap- 
pointed, and  distribution  made,  yet  it: cannot  be  regarded  as 
imperative;-  but  it  must  be  so  construed  as.  to  require  distri- 
bution in  the  event  that  the  estate  is  in  a  condition  to  distri- 
bute. [Leavens  V.  Butler  and  wife,  8  Port.  Rep.  380.] — 
Whetljer,  if  all  the  distributees  had  attained  their  majority, 
and  were  capable  of  binding  themselves  by  their  own  acts  of 
assent,  a  distribution  of  the  credits  aad  choses  in  action  of 
the  estate,  at  their  own  instance,  would  not  be  unobjection- 
able, we  need /lot  inquire.  Here  it  is  apparent  from  the  re- 
cord, that  sonie,  if  not  all  the  distributees,  except  the  widow, 
are  in  their  minority ;  and  the  latter  at  least  cannot  be  fore- 
closed by  their  own  consent ;  nor  can  their  guardian  receive 
their  shares  of  the  estate  in  claims  upon  third  persons  due  the 
administrator.  Each  distributee  is  entitled  to  share  equally 
in  the  estate  of  the  deceased  relative  ;  and  this  result  can  on- 
ly  be  insured  by  distributing  the,  money  due  upon  notes  and 
other  choses,  after  it  shall  have  been  collected.  For  though 
it  may  be  supposed  by  the  commissioners  that  they  are  all 
collectable,  yet  it  may  so  happen  that  in  this  they  will  be  mis- 
taken, and  the  shares  of  some  be  greatly  diminished.  If 
they  shall  consider  some  of  the  choses  as  more  likely  to  be 
paid  than  others,  their  authority  cannot  permit  them  to  take 
this  into  the  estimate,  and  allot  to  those  who  receive  the  best 
paper  a  smdler  amount  nominally. 
^2,  InBoyett,  et  al..  v.  Kerr,  7  Ala.  9,  it  was  held,  that  in  or- 
der to  make  a  valid  decree  for  the  final  settlement  of  an  es- 
tate, every  party  entitled  to  distribution  must  be  brought 
in  some  way  before  the   court.       When   persons   en^tled 
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to  distribution-  under  a  will, -die  before  a  settlement,  it 
is  necessary  that  their  personal  representatives  should  be 
before  the  court  at  the  final  decree.  And  this  seems  to 
be  the  law  in  cases  of  intestacy,  although  the  deceased 
distributee  died  in  infancy.  [Miller  v.  Eastman,  et  al.  at 
this  term.]  In  the  case  at  bar,  it  is  distinctly  showjQ, 
that  Francis  Reynolds,  one  of  the  distributees,  was  dead,  and 
it  is  not  pretended  that  administration  was  ever  granted  upon 
his  estate,  but  the  court  proceeded  as  if  his  share  passed  to 
his  brothers  and  sisters. 

3.  With  the  exception  of  contested  ^ills,  and  one  or  two 
other  eases  ujilike  the  present,  the  orphans'  court  has  no  pow- 
er to  impannelj.a  jury  to  ascertain  a  disputed  fact ;  Imless  there 
is  adoubt  in  relation  to  it  requiring' a  cross  examination  to  eli- 
cit the  truth.  And  in  such  case  the  necessity  for  jmpannel- 
mg  a  jury  must  appear  by  setting  out  the  testimony  in  the 
record,  so  as  to  enable  dn  appellate  court  to  revise  the  ^rder. 
Such  was  the  decision  of  this  comt  in  this  court  in  Willis' 
Adm'r  v.  Willis'  Heirs,  9  Ala.  Rep.  330.  In  the  case  before 
us  the  record  does  not  disclose  the  facts,  so  as  to  show  af- 
firmatively that  the  issue  was  rightly  submitted  to  a  jury, 
and  the  case  cited  will  not  allow  us  to  intend  that  this  autho- 
rity was  exercised  cori*ectly. 

4.  If  there  jvas  no  conversion  of  the  slave,  but  she  was 
omitted  from  the  inventory'  under  an  honest  claim  of  right 
the  administrators  should  not  be  charged  with  her  value  ;  but 
she  should  be  brought  into  the  distribution,  and  if  necessary 
the  court  may  have  directed  her  sale.  The  consent  of  the 
administrators  that  the  court  should  render  a  judgment  in  the 
form  in  which  the  jury  returned  a  verdict,  we  do  not  under- 
stand to  be  a  waiver  of  the  irregularity  of  the  proceeding. 
It  amounts  to  nothing  more  than  an  agreement  that  the  coyrt 
may,  in  conformity  to  the  verdict,  declare  that  Sylva  was* 
the  property  of  the  intestate's  estate,  and  that  her  value  was 
that  Eiscertained  by  the  jury.  But  cannot  be  construed  into 
an  assent  to  be  chargeable  to  the  estate  for  her  yalue,  as  so  ' 
much  cash,  though  the  orphans'  court  seem  to  have  proceed- 
ed upon  this  hypothesis. 
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If  the  administrators,  in  the  performance  of  their  duties, 
caused  advertisements  to  be  published  in  newspapers,  the 
charges  of  printers  should  be  paid  by  them  from  the  assets  of 
the  estate,  and  upon  the  settlement  of  their  accounts  should 
be  allowed  by  the  orphans'  court.  The  decree  in  distribut- 
ing all  the  assets,  and  then  adjudging  that  the  administrators 
should  pay  the  "bill  for  advertising  in  newspapers,  fixes  a  per- 
sonal liability  upon  them,  whatever  may  have  been  the  in- 
tention of  the  court.  Whether  this  error  could  be  here  cor- 
rected by  abating  from  the  distributive  shares  pro  rata,  we 
need  not  inqure,  as  it  is  abundantly  shown,  that  the  decree  is 
in  other  respects  erroneous.  It  results,  from  what  has  been 
said,  that  the  decree  of  the  orphans'  court  must  be  reversed, 
and  the  cause  remanded. 


'..■*\ifr. 


DOP"  EX  DEM.  FARMER'S  HEIRS  v.  ESLAVA. 

,  •*       ,  « 

1.  The  legislative  acts  of  1803, 1816  and  1818,  in  respect  to  the  keeping 
•and  translating  of  the  Spanish  records,  makes  duly  authenticated  copies 

of  such  records  evidence,  and  dispenses  with  the  production  of  the  ori- 
.    ginals. 

2.  Semble :  An  incomplete  claim  to  land  under  Spanish  authority,  may  be 
admitted  as  evidence  for  the  purpose  of  showing  that  Spain  had  asserted 
a  title  to  the  premises  in  controversy,  or  for  the  purpose  of  laying  a  predi- 
cate, from  which  it  may  be  presumed  that  the  defendant  and  those  under 
whom  he  claims,  had  been  in  possession  for  twenty-years,  so  as  to  give 
him  a  title  by  prescription ;  although  the  evidences  of  title  had  not  been 
recorded  as  directed  by  the  acts  of  Congress  of  1805,  1806, 1807,  1812. 

<3,  An  ancient  deed,  that  is,  one  mor^  tiuin  ikirhf  years  old,  having  nothing 
suspicious  about  it,  is  presumed  to  be  genuine,  and  if  found  in  the  proper 
custody  is  admissible  evidence,  when  supported  by  proof  of  correspond- 
ing possession. 

4.  A  petition  addressed  to  the  Spanish  Governor  of  Liluisiana,  'during  the 
time  the  country  was  in  the  possession  of  Spain,  asking  the  grant  of  a  tract 
of  land,  and  the  order  of  the  Governor  thereon,  was  prima  fade  deposited, 
if  not  registered  in  a  puHic  office,  and  became  a  public  archive  of  the 
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Province ;  consequently,  a  copy  of  such  a  document  is  admissible  evi- 
dence. 

5.  As  a  general  rule,  the  party  claiming  a  benefit  from  a  foreign  laif ,  must 
prove  its  existence ;  but  when  the  laws  of  one  State  or  nation  are  opera^ 
tive  in  another,  this  rule  does  not  apply.  The  courts  of  this  country  will 
therefore  judicially  notice  the^laws  of  Spain,  •vshich  regulated  the  convey- 
ance of  real  property  in  Mobile  and  the  country  adjacent,  when  the  ter- 
ritory was  subject  to  the  dominion  of  that  nation  y  and  under,  the  influ- 
ence of  this  principle,  are  bound  to  know  what  documentary  evidence  of 
title  were  records  of  the  Province,  so  as  to  allow  copies  to  be  admitted 
as  evidence. 

6.  Even  if  it  be  doubtful  whether  a  conveyance  of  a  house  in  Mobile  during 
Spanigh  times,  passed  the  interest  of  the  grantor  in  the  lot  on  which  it 
was  situated,  yet  if  the  grantee  and  those  claiming  under  him  have  con- 
tinued to  occupy  the  premises,  the  conveyance  will  be  sufficient  to  give 
color  of  title.  -     ■  ^ 

7.  Under  the  act  of  Congress  of  1832,  which  contemplates  that  tracts  of  land 
not  located  or  their  limits  defined,  if  claimed  under  incomplete  grants 
shall  be  surveyed  in  order  to  obtain  from  the  United  States  the  usUal  evi- 
dences of  title,  a  survey  certified  in  the  hand  writing  of  a  deputy  survey- 
or and  recognized  in  a  patent  certificate,  is  admissible  evidence,  although 
it  is  not  shown  that  the  survey  was  made  under  a  previous  order  for  that 
purpose. 

8.  A  certificate  made  by  the  register  of  a  land  office  of  the  proper  district, 
within  the  appropriate  sphere  of  his  duties,  to  enable  the  claimant  of  land 
to  receive  a  patent.  Is  admissible  evidence  upon  proof  of  its  genuineness. 

9.  F.  claimed  under  a  conveyance  dated  in  1798,  and  conveyed  to  O.  in 
18P1 ;  title  was  shown  in  F's  grantor,  commencing  in  1788.  There  was 
no  proof  of  possession  adverse  to  F.  or  his  vendor,  and  F.  was  in  posses- 
sion at  the  time  of  the  sale  by  him  in  1801 :  Held,  that  it  might  be  intend- 
ed by  a  jury  that  F's  possession  commenced  in  1798,  and  perhaps,  that 
his  grantor  occupied  the  land  under  the  conveyance  of  1788,  so  as  to 
complete  tlie  bar  of  the  statute  of  limitations  when  the  vendee  of  O.  was 
ousted  more  than  twenty  years  after  F's  title  commenced. 

10.  Semble:  A  person  in  possession  of  land  cannot  be  put  to  his  action,  en- 
try, or  claim,  nor  barred  by  the  statute  of  limitations ;  but  to  make  a  pos- 
session adverse  it  must  be  under  claim  of  a  right  to  occupy  the  premises. 

11.  To  perfect  the  bar  of  the  statute  of  limitations,  the  possession  must  be 
uninterrupted;  yet  the  interruption  of  mere'  trespassers,  if  unknown,  will 
not  aflfect  the  possession ;  but  if  known  and  repeated  without  legal  pro- 
ceedings being  instituted,  it  is  said  they  become  legitimae  interrupliones, 
and  are  converted  into  adverse  assertions  of  right,  which  if  not  promptly 
and  efiectually  litigated,  defeat  the  claim  of  rightful  prescription.  If,  there- 
fore, a  testator  is  expelled  by  a  proceeding  for  a  forcible  entry  and  detainer, 
SfCy  promptly  instituted,  the  statute  may  not  be  impeded  in  its  course ;  but 
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if  the  possession  was  preceded  by  a  peaceable  entry  under  a  felaioi  of  right, 
the  statute  will  be  arrested  in  its  progress,  though  the  party  entered  upon 
regains  the  possession  by  the  successful  prosecution  of  an  action  of  eject- 
.  tnent  or  other  siriiilar  proceeding. 

12.  When  the  statute  of  limitations  has  completed  a  bar,  it  gives  to  the 
party  in  whose  favor  it  has  run,  a  right  of  entry  upon  which  he  may  pro- 
secute ejectment,  or  if  sued,  defend  himself. 

13.  The  treaty  of  1893,  by  -which  Great  Britain  retroceded  to  Spain  the 
Floridas,  &c,  stipulates  that  "British  inhabitants  or  others  who  may  have 
been  subjects  of  the  King  of  GrtcA  Britain  in  the  said  provinces,"  may  re- 
tire in  full  security,  sell  their  estates,  and  remove  their  persons  and  effects 
without  restraint ;  and  prescribes  a  time  within  which  the  emigration  of 
such  persons  shall  take  place,  unless  prolonged  by  a  royal  order  of  Spain. 
If,  therefore,  a  person  coming  within  either  of  these  classes  failed  to  dis- 
pose of  his  estate  in  land,  or  to  obtain  a  confirmation  of  his  right  to  enjoy 
it  as  provided  by  the  treaty  and  consequent  royal  orders,  but  left  the  coun- 
try and  resided  abroad,. his  claim  is  forfeited  to  Spain,  and  might  be  re- 
gtanted  hf  Spanish  authority  during  the  period  of  its  rightful  dominion 
over  the  territory. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tfeiis  was  an  action  of  ejectment  for  the  recovery  of  real 
estate,  situated  in  the  city  of  Mobile,  and  particularly  des- 
cribed in  the  declaration.  The  defendant  entered  into  the 
usual  consentjule,  and  the  cause  was  tried  upon  the  plea  of 
"  not  guilty,"  a  verdict  returned  for  the  defendant,  and  judg- 
ment rendered  accordingly.  On  the  trial,  the  plaintiffs  ex- 
cepted to  the  ruling  of  the  court.  To  make  out  their  case, 
the,  plaintiffs  gave  in  evidence  "  the  French  patent  to  Gron- 
dell,  marked  A.  Proceedings  from  the  land  office  on  this 
claim,  B.  The  report  of  the  commissioners  on  this  claim,  C. 
The  plaintiff  then  read  the  act  of  Congress  of  1822,  confirm- 
ing'this  claim,  and  then  read  the  patent,  D.  The  plaintiffs 
then  offered  e^^idence  to  prove  that  they  were  the  persons  nam- 
ed in  the  patent,  and  in  the  depositions  of  Mrs.  B. . . . ,  Mrs. 
Chastang,  and  Mrs.  Fisher,"  and  here  closed.  This  evi- 
dence, so  far  as  it  is  written,  or  documentary,  accompanies 
the  bill  of  exceptions,  and  is  marked  as  indicated  by  the  a- 
bove  letters. 

♦'  The  defendant  then  offered  the  concession  to  Fornerette, 
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in  1788  ;  No.  1.  Deed  from  Mrs,  Fornerette  to  Fontinello,  in 
1798.  2  Deed  from  Fontinello  to  Orsono,  in  1801.  3. . 
Deed  from  Orsono  to  Eslava,  in  1802.  4."  The  plaintiflfs 
objected  to  papers  numbered  1,  2,  3,  on  the  ground  that  they 
had  never  been  presented  to  the  board  of  commissioners ; 
and  further,  were  mere  copies  from  the  books  of  Spanish  re- 
cords, and  the  originals  were  not  accounted  for.  To  No.  4, 
the  plaintiffs  objected,  because  the  paper  oftered  was  a  certi- 
fied copy  from  the  land  office,  and  did  not  purport  to  convey 
any  title  to  the  premises.  The  conveyance  signed  by  Orsono 
was  produced,  the  objections  overruled,  and  the  evidence.ad- 
mitted.  .      - 

Thedefendant  then  offered ?i survey,  purporting  to  be  made 
by  Dinsmore,  marked  No.  5,  and  also  offered  what  purported 
to  be  a  patent  certificate,  founded  on  this  survey,  marked  No. 
6.  To  the  admission  of  the  first  the  plaintiff  objected,  be- 
cause no  warrant  or  order  of  surve;^  was  shown,  nor  any  con- 
firmation authorizing  the  same  ;  to  the  latter  it  was  objected 
that  it  was  not  sufficiently  authenticated,  although  it  was 
proved  that  the  signatures  to  Nos.  5  andv6  were  genuine,  and 
that  the  officers  were,  at  the  dates  thereof,  such  as  their  sig- 
natures import,  but  the  objections  were  overruled,  and  the 
evidence  allowed  to.  go  to  the  jury.  -  , 

A  report  from  the  land  office-  favorable  to  the  defendant's 
claim,  marked  No.  7,  was  next  offered  by  him.  This  claim 
is  found  in  American  State  Papers,  Public  Lands,  vol,  3. 
The  act  of  Congress  of^  1822,  confirhiing  it,  as  also  the  act  of 
1819,  were  read  to  the  jury. 

Evidence  was  adduced  that  Fontinello  had  been  in  posses- 
sion of  the  lot,  inclosed  and  sold  it  to  Orsono,  who  built  a 
house  thereupon.  It  was  also  proved,  that  Eslava,  the  de- 
fendant's father,  had  received  the  rents  for  the  lot  during  the 
Spanish  times,  from  about  the  time  the  deed  to  him  bears 
date — that  he  then  claimed  the  property,  and  it  was  consid- 
ered his:  Further,  that  the, l/nited -States,  after  the  change 
of  flags  had  paid  him  rent  for  the  use  made  of  it  by  GenH 
Wilkinson,  and  that  it  was  in  his  possession  either  personal- 
ly or  by  his  tenants  up  to  1819,  In  the  latter  part  of  that 
year,  De  Vobiscey  entered,  and  Eslava  brought  di  forcible  en^ 
try  and  detainer,  recovered  the  possession,  and  retained  it 
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until  1821,  when  the  judgment  in  that  proceeding  was  re- 
Versed,  and  a  writ  of  restitution  awarded.  Afterwards,  Es- 
lava  instituted  another  suit  for  the  forcible  entry  and  detain- 
er, recovered  the  possession  in  1822,  and  retained  it  up  to 
1826,  when  this  judgment  was  also  reversed,  and  a  writ  of 
restitution  awarded.  Thomas  L.  Hallett  entered  under  De 
Vobiscey's  title,  and  on  the  same  day  the  defendant  and  oth- 
ers, as  the  heirs  of  Eslava,  brought  an  action  of  trespass  to 
try  titles — they  recovered  the  possession  with  damages,  and 
underthe  judgment  of  the  supreme  court  a  writ  of  possession 
was  executed. 

•  The  plaintiff  then  offered  evidence  to  show,  that  one  De 
Vobiscey,  who  had  married  an  heir  of  Farmer,  in  the  year 
1818,  or  1819,  took' possession  of.  the  premises  peaceably  in 
the  assertion  of  Farmer's  title,  and  from  that  time. to  the  pre- 
sent, the  claim  has  been  before  the  courts  of  Alabama,  as  will 
be  sefen  from  2  Stewart's  Rep.  115;  3  Stewart  4"  Porter's 
Rep.  105;  and  7  Alabama  Rep.  543.]  To  rebut  this  pos- 
session, the  defendant  produced  to  the  court  certified  copies 
of  the  proceeding-  against  De  Vobiscey,  marked  8,  to  show 
its  character,  and  that  he  was  turned  out  of  possession. 

The  evidence  shows  that  the  heirs  of  Robert  Farmer  left 
this  country,  and  during  the  time  Mobile  was  held  by  the 
government  of  Spain,  and  until  the  return  of  De  Vobiscey, 
none  were  known  or  heard  of  in  the  province  of  West  Flori- 
da^  as  claimant  of  the  land  in  question.  It  was  also  proved, 
that  Orsono,  at  the  time  of  the  deed  to  him,  and  from  him  to 
Eslava,  was  the  Spanish  commandant  at  Mobile. 

The  court  charged  the  jury — 1.  That  they  were  not  to  re- 
gard the  title  from  the  United  States  to  either  party — each 
being  alike  confirmed,  the  confirmations  balanced  each  other; 
and  they  must  consequently  look  to  the  other  evidence  of 
title.  2.  If  they  believed  that  the>defendant  and  those  un- 
der whom  he  claimed,  had  be^n  in  possession  more  than 
twenty  years  before  the  suit  was  brought  under  claim  of  ti- 
tle, it  \i^ould  be  sufiicient  for  his  defence,  and  the  conveyan- 
ces produced  might  serve  to  connect  the  different  possessions. 
3.  The  conveyartce  to  Mrs.  Fornerette,  if  no  adverse  or  other 
possession  appeared,  and  no  reason  to  the  contrary  was 
shown,  and  her  vendee  had  been  in  possession,  was  a  fact 
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which  Warranted  the  inference,  if  they  thought  proper  to 
make  it,  that  she  was  in  possession  under  the  concession.  4. 
If  they  believed  the  plaintiffs  had  been  out  of  possession  since 
the  death  of  Farmet,  and  until  the  year  1819,  that  although 
De  Vobiscey  then  entered,,  yet  if  he  was  dispossessed  by  the 
defendant  by  a  recovery  at  law  with  damages,  his  entry  was 
that  of  a  trespasser,  and  his  possession  would  not  prevent  the 
statute  of  limitations  from  running  during  its  continuance — 
Eslava  being  restored  by  a  competent  tribunal. 

The  plaintiffs  counsel  then  prayed  the  court  to  charge  the 
jury  as  follows  :  1.  In  this  state  a  grant  could  not  be  pre- 
sumed in  favor  of  a  direct  adverse  possession  short  of  thirty 
years.  2.  That  the  title  of  the  defendant  before  confirma- 
tion was  a  mere  equity,  and  not  of  that  character  of  color  of 
title  which  would  support  an  adverse  possession.  3.  To  sus- 
tain the  defdnce  under  the  statute  of  limitations,  there  must 
be  twenty  years  actual,  uninterrupted  adverse  possession,  and 
this  possession  must  be  clearly  defined — which  charge  was 
given,  with  the  addition  that  the  jui-y  might  infer  the  posses- 
sion, if  they  thought  proper,  from  the  transiiiission  of  title 
from  Fornerette  to  Fontinello,  and  from  Fontinello  to  Orsono, 
and  to  the  defendant.  4.  That  the  concession  to  Mrs.  For- 
nerette, her  deed  to  Fontinello,  and  his  deed  to  Orsono,  can- 
not be  received  by  the  jury  as  evidence  of  title,  so  as  to  con- 
nect the  defendant's  title,  under  his  confirmation,  with  them, 
nor  could  they  be  received  by  them  as  evidences  of  sales 
nor  as  proof  of  the  consideration,  nor  as  proof  as  to  the  boun- 
daries claimed.  5.  If  they  find  that  De  Vobiscey  entered  up- 
on the  premises  in  1818  or  1819,  with  intent  to  claim,  and 
did  claim  in  tight  of  his  wife,  as  one  of  the  heirs  of  Farrrier, 
and  held  possession  under  that  title  during  the  time  he  was 
successful  in  litigation,  that  this  interrupted  the  possession  ; 
and  in  order  to  sustain  a  title  under  the  statute,  there  must 
be  proof  of  a  clear  adverse  possession  of  twenty  years,  prior 
to  the  time  of  the  interruption.  This  charge  was  refused, 
and  the  jury  were  instructed  that  De  Vobiscey  was  a  tres- 
passer. 6.  That  neither,  under  the  claim  of  Mrs.  Fornerette, 
nor  under  the  act  of  Congress,  can  the  defendant  claim  more 
than  sixty  feet  front ;   and  that  the  survey  produced  by  him 
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cannot  control  these.  7.  That  if  the  defendant  has  put  in  a 
plea  for  eighty-four  feet,  and  shows  title  for  but  sixty  feet 
without  designating  its  precise  location,  the  plaintiff  must  re- 
cover— that  the -paper  title  produced  by  the  plaintiff  is  supe- 
rior to  the  paper  title  produced  by.  the  defendant.  S.  That 
the  act  of  1822  confirming  defendant'*  title,  relates  back  on- 
ly to  the  title  as  presented  to.  the  commissioners,  to  wit,  the 
deed  from  Orsono,  in  1808;  while  the  same  act  confirms  the 
title  of  the  plaintiffs,  which  relates  back  to  the  patent  of  1757: 

9.  That  the  legal  construction  of  the  bill  of  sale  from  Orsono 
to.Eslava,  gives  to  Eslava  no  right  to  the  land  in  controversy. 

10.  That  if  the  defendant  claims  under  the  title  of  Mrs.  For- 
nerette,  he  cannot  acquire  by  the  statute  of  limitations  more 
than  the  title  calls  for,  which  is  sixty  feet  front.  These  sev- 
eral prayers  were  refused,  except  as  above  stated.  To  the 
charges  given,  and  the  refusals  to  charge,  the  plaintiffs  ex- 
cepted. 

P.  Phillips  and  J.  Testj  for  the  plaintiffs  in  error,  insist- 
ed— 1.  The  title  of  Grondell  was  a  valid  one,  and  was  not 
forfeited,  either  by  the  conquest  of  Spain  or  by  the  treaty. 
The  treaty  merely,  provided  that  they  might  emigrate  in 
eighteen  months,  and  carry  off  their  property — in  fact,  a  for- 
feiture:,of  the  estate  would  have  been  a  violation  of  the  law 
of  nations.  [U.  S.'  Land  Laws,  13  ;  Vat;  L.  of  Nat.  388  ; 
Wheat.  L.  of  N.  63 ;  8  Wheat.  R.  589  ;  7  Pet.  R.  86  ;  10  Id. 
326  ;  12  Id.  412  ;  1  Ala.  R.  672.] 

2.  The  defendant  claims  under  the  Spanish  government, 
and  his  title  never  having  been  recorded  as  the  act  of  Con- 
gress requires,  was  inadmissible  as  evidence.  [3  Stewt.  &, 
P.  Rep.  122  ;  12  Wheat.  Rep.  543  ;  3  How.  Rep.  U.  S.  54.] 

3.  De  Vobiscey's  entry  under  a  claim  of  title,  as  one  of 
Farmer's  heirs,  interrupted  the  running  of  the  statute  of 
limitations — the  intent  with  which  he  entered  ascertained 
the  character  of  his  entry.  [5  Stew.  &  P.  240 ;  13  Johns. 
Rep.  229;  11  Pet.  Rep.  52.] 

4.  A  grant  will  Hot  be  presumed  from  any  length  of  time 
short  of  the  statute  of  limitations,  which  in  this  State  is 
thirty  y^ars.  [1  Greenl.  Ev.  21 ;  2  Conn.  Rep.  607,  628 ;  4 
Pick.  Rep.  245.]    Color  and  claim  of  title  to  support  an  ad- 
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verse  possession,  'must  be  color  of  a  legal  title,  and  not  a  mere 
equity.     [Adams  on  Eject.  469.] 

3.  Until  confirmation,  the  defendant  had  no  title  which 
could  have  been  given  in  evidence  against  the  plaintiffs.  [7 
Ala.  R.  903  ;  2  How.  Rep.  375 ;  3  Id.  787.]  The  titles  of 
plaintiff  and  defendant  were  simultaneously  confirmed,  and  if 
they  operate  by  way  of  confirmation,  the  plaintiff  has  the 
superior  right.  The  confirmation  of  the  defendant  being  far 
a  quantity  unknown,  the  act  of  Congress  regulates  the  quan- 
tity, and  acts  upon  the  evidence  furnished  by  the  commis- 
sioner.    [1  Ala.  R.  660. J 

6.  The  jury  may  find  a  general  verdict  for  the  plaintiff, 
though  the  defendant  may  produce  a  patent  of  an  older  date, 
for  a  part  of  the  land,  without  designating  what  part.  [4 
Bibb's  R.  285.]  •  '  ' 

J.  A.  Campbell,  for  the  defendant  in  error.  The  verdict 
finds,  that  Eslava,  under  certain  papers  produced  by  him,  has 
held  possession  of  the  lot  in  controversy  for  more  than  twen- 
ty years.  It  is  objected  by  the  plaintiffs  that  these  papers 
should  not  have  been  admitted  as  evidence  of  the  defendant's 
title  ;  that  his  possession  has  been  interrupted,  go  that  the 
statute  of  limitations  did  not  complete  a  bar  before  the  com- 
mencement of  the  suit.  This  is  the  substance  of  all  the 
points  raised  on  the  bill  of  exceptions. 

The  act  of  1812,  declares,  that  no  title  paper  not  shown 
to  the  commissioner  appointed  under  its  authority,  shall  be 
received  in  evidence  in  any  court  of  the  United  States,  as  a- 
gainst  a  title  derived  from  the  United  States.  Eslava,  in  his 
claim  laid  before  the  commissioner,  set  forth  such  evidence 
of  his  title  as  he  then  had,  and  declared  that  other  evidence 
of  an  antecedent  date  had  been  lost  by  time  or  accident ;  the 
commissioner  was  satisfied  of  the  truth  of  his  declaration,  re- 
ported favorably  on  his  claim,  the  government  abandoned  its 
title,  and  left  Eslava  and  other  claimants  to  litigate  their  res- 
pective rights  in  the  courts,  upon  the  Spanish  titles,  and  the 
confirmation  of  the  United  States.  After  Congress  sanction- 
ed the  claim,  and  recognised  the  fact  of  loss,  the  act  of  1812 
ceased  to  be  operative  as  it  respected  the  proof  it  required  to 
be  laid  before  the  commissioner. 
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The  act  of  1812  applies  to  claims  which  were  not  recog- 
nized or  confirmed,  but  never  was  intended  to  stigmatize  ti- 
tle papers  which  a.  party  could  not  produce,  yet  was  able  to 
supply  by  parol  evidence,  or  presumptions  from  facts  in  pais. 
Congress  recognized  the  claim  of  Eslava  as  complete,  found- 
ed upon  a  grant  lost  by  time  or  accident,  and  confirmed  it  a- 
gainstany  claim  derived  from  the  United  States.  This  be- 
ing the  case,  it  was  never  intended  to  take  from  him  the  right 
of  defending  his  claim  by  any,  evidence  he  might  be  able  to 
produce.  The  report  of  the  commissioner,  and  the  confima- 
tion  of  it  by  congress,  is  an  acknowledgment  of  the  validity 
of  the  evidence  in  favor  of  the  title — leaving  its  interpreta- 
tion and  influence,  to  be  adjusted  by  the  courts,  when  an  ad- 
verse claimant  shall  assert  -a  right.  Such  was  the  decision 
of  this  court  when  the  present  case  was  here  at  a  previous 
term.  [7  Ala.  R.  543.]  The  papers  then,  it  is  concluded, 
were  all  admissible  evidence — they  were  however  not  naate- 
rial  to  the  solution  of  the  question  of  title,  as  the  plaintiff's, 
title  is  inferior  to  the  defendant's,  unsupported  by  the  papers 
taken  from  the  Spanish  archives.  Farmer  died  in  a  house  on 
th.e  lot  in  question — certainly  previous  to  the  conquest  of  Mo- 
bile in  1780,  as  the  house  in  which  he  died  was  destroyed  in 
the  assault  on  the  town.  His^ family  left  the  country,  and 
did  not  return.  The  construction  of  the  British  treaty  with 
Spain,  in  1783,  has  uniformly  been  held  to  involve  a  forfeit- 
ure of  all  the  righls  of  the  British  settlers,  after  eighteen 
months  from  its  date — a  longer  period  was  granted  by  Galvez, 
and  the  rigor  of  the  law  still  further  modified  by  royal 
order.  [2  White's  Recop.  307.]  Those  who  did  not  sell 
their  lands,  and  who  did  not  remain  in  the  territory,  under 
that  order,  received  no  favor.  [2  Clark's  L.  Laws,  269.] 
vtThe  title  of  Farmer's  heirs  was  extinct  during  the  exis- 
.fi3i|i(<te,©,fl  the  Spanish  government— the  acts  of  that  govern- 
^  ittfeiSij^iid  the  persons  who  claim  under  it,  indicate  the  state 
&f  the  property,  and  the  recitals  in  the  papers  they  executed, 
are  evidence  of  the  facts,  on  the  principle,  that  after  such  a 
lapse  of  time,  no  other  evidence  can  be  produced.  [1  Greenl. 
Ev.  166.  j  In  favor  of  long  continued  possessiona  grant  will 
be  presumed,  or  whatever  is  essential  to  support  the  title. 
De  Vobiscey's  entry  in  1819,  was  without  title,  the  con- 
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firmation  by  Congress,  if  it  gave  col6r  of  claim,  did  not  occur 
until  1822.  Did  this  entry  amount  to  a  legal  interruption 
of  Eslava's  possession  ?  His  recovery  in  ejectment  is  evi- 
dence of  a  right  to  the  possession,  and  conckisively  establish- 
es his  right  to  all  the  4)rofits  he  has  lost  by  the  distui*bance. 
This  being  the  case,  the  plaintiffs  can  acquire  no  advantage 
byDe  Vobiscy's  entry.  [11  Wheat.  Rep.  280 ;  2  Dev.  & 
B.  Rep.  204  ;  2  Johns.  R.  369  ;  11  Id.  401 ;  5  Pet.  R.  151 ; 
7  Ham.  Rep.  146 ;  9  Cow.  Rep.  232.]  The  continuity  of 
Eslava's  possession  is  preserved  by  his  recovery  in  eject- 
ment. 

According  to  the  civil  law,  possession  prolonged  during 
the  period  that  the  law  defines,  will  result  in  a  prescription, 
if  it  fulfill  these  six  conditions,  viz  : — 1.  Continuous.  2.  Un- 
interrupted. 3.  Peaceable.  4.  Public.  5.  Unequivocal.  6. 
A  titre  de proprietorie.  Unless  all  these  concur  there  is.no 
prescription.  [Trt)plong  de  la  pres.  336.]  The  civil  law 
writers  maintain  that  where  one  is  entered  upon  andtortious- 
ly  evicted,  and  afterwards  recovers  the  possession,  he  may 
refer  it  to  the  title  under  which  he  previously  occupied,  and 
thus  connect  his  present  and  past  possession,  without  allow- 
ing the  intermediate  occupancy  of  the  trespasser  to  operate  a 
disturbance.  [Troplong  de  la  pres.  448 ;  Dunon  troile  des 
pres.  20;  41  Book  of  Dig.  tit.  Pres.  <§>  13.] 

De  Vobiscey's  entry  has  been  effaced  by  the  recovery  of 
possession,  with  mesne,  profits  by  Eslava — the  judgment  of 
the  court  in  favor  of  the  latter  affirms  that  the  entry  was  a 
trespass — that  the  trespasser  shall  derive  no  benefit  from  it, 
but  shall  make  restoration,  so  as  fully  to  indemnify  the  party 
aggrieved.  The  intrusion  then  cannot  be  held  to  have  in- 
terrupted the  4efendants  possession,  and  prevent  him  from 
availing  himself  of  the  time  he  previously  occupied,  to  com- 
plete the  bar  of  the  statute  of  limitations. 

COLLIER,  C.  J.^The  objections  of  the  plaintiff  to  the 
documentary  proof  of  the  defendant,  was  rightly  overruled. 
By  the  act  of  1803,  the  Governor  was  required  to  appoint  and 
commission  some  person  to  keep,  translate  and  preserve  the 
records  of  the  office  of  clerks  and  recorders  which  were  kept 
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during  the  administration  of  the  Spanish  government,  with 
authority  to  make  and  certify  copies  of  the  same  under  Jiis 
jjfficial  hand  and  seal.  [Toulm.  Dig.  239,  <^  23.]  The  act 
of  1816  provides,  that  the  keeper  and  translator  of  these  re- 
cords shall  cause  them  to  be  transcribed  in  books,  &.C.;  that 
copies  shall  be  given  and  inspection  of  them  allowed,  as  of 
other  records,  and  that  copies  duly  certified  shall  be  received 
and  read  in  evidence  in  the  same  manner  and  with  like  ef- 
fect, as  other  certified  copies  of  records,  &c.  {Toulm.  Dig. 
695,  696,  -^  I,  4.]  By  the  act  of  1818,  the  governor  of  the 
Alabama  territory  was  authorized  to  appoint^and  commission 
a  keeper  and  translator  of  the  Spanish  records,  4*c.  who 
should  keep  hi? office  at  Mobile.  [Toulm.  Dig.  696,  697,  «§. 
1,  2.J  These  several  enactments  made  documents  number 
1,  2  and  3,  admissible,  unless  there  was  an  objection  to  their 
competeney,  other  than  that  they  were  copies,  and  the  ab- 
sence of  the  original  was  not  accounted  for.  The  statutes 
we  have  cited  all  related  to  the  same  subject  matter,  and 
must  be  construed  together,  and  when  thus  looked  to,  it  is 
perfectly  clear  tliat  they  make  the  copies  of  the  original  Span- 
ish records  evidence,  when  duly  authenticated  by  the  keeper 
and  translator.  To  the  form  of  the  authentication  no  objec- 
tion has  been  made.  ^ 

It  may  be  conceded  that  documents  number  1,  2  and  3, 
are  at  best,  evidence  of  an  imperfect  title,  and  to  entitle  them 
to  the  dignity  of  evidence  "against  any  grant  derived  from 
the  United  States,"  should  have  been  recorded  as  directed 
by  the  acts  of  Congress  of  1805,  1806,  1807  and  1812.  [3 
SteWt.  &  P.  Rep.  105  ;  3  How.  Rep.  32.]  But  the  question 
arises  whether  these  papers  are  not  admissible  for  the-  pur- 
pose .of  showing  that  Spain  asserted  a  right  to  the  premises 
in  question,  or  laying  a  predicate  from  which  it  may  be  pre- 
sumed that  the  defendant  and  those  under  whom  her  claims 
had  been  in  possession  of  thp  premises  in  question  for  twenty 
years  previous  to  the  institution  of  this  suit,  so  as  to  give 
him  a  title  by  prescription.  Our  predecessors,  in  Hallett  v. 
Eslava's  Heirs,  3  Stewt.  IP.  R.  122,  intimated  that  the  ev- 
idences of  an  incomplete  claim  under  Spanish  authority 
shonld  be  received  for  the  purpose  indicated,  though  they 
had  ri<>*  been  recorded  as  the  statutes  referred  to  contem- 
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plate.  It  is  clear  their  admission  is  not  inhibited  by  the  letter 
of  the  acts  of  Congress,  as  they  do  not  deny  the  validity  of  th^ 
confirmation  and  patent  cdnseqiient  upon  it ;  but  the  defence 
which  they  intended  to  aid,  concedes  to  the  plaintitf's  title 
the  validity  which. the  confirmation  and  patent  can,  under 
the  circumstances  impart.  The  statute  of  limitations,  of 
which  the  defendant  seeks  to  a,vail  himself,  merely  addresses 
itself  to  the  remedy,  and  insists  that  the  plaintiff  has  slum- 
bered on  his  rights  .until  they  have  become  too  stale  to  be 
enforced. 

Ancient  documents,  it  is  said,  are  allowed  to  support  an- 
cient possession,  though  these  documents  are  not  proved  to 
be  part  of  any  res  gesta.  They  are  admitted  in  such  cases, 
as  forming  a  part  of  every  legal  transfer  of  title  and  posses- 
sion by  act  of  the  parties;  and  there  is  also  some  presump- 
tion against  their  fabrication,  where  they  refer  to  co-existing 
subjects  by  which  their  truth  paay  be  examined.  On  this 
ground,  therefore,  as  well  as  because  such  is  generally  the 
only  attainable  evidence  of  ancient  possession,  this  proof  is 
admitted.  The  value  of  these  documents,  it  is  said,  depends 
mainly  on  their  havmg  been  contemporaneous  with  the  act 
of  transfer,  if  not  part  of  it ;  care  is  first  taken  to  ascertain 
their  getiuineness  ;  and  this  is  shown  prima  facie  by  proof 
that  the  document  comes  from  the  proper  custody ,•  ox  by  oth- 
erwise accounting  for  it.  It  is  not  necessary  that  they  should 
be  found  in  the  best  and  mos't  proper  place  of  deposit.  There 
can  only  be  one  such  place,  but  there  may  be  many  that  are 
reasonable  and  probable,  though  differing  in  degree.  In  re- 
spect to  these  latter,  the  proposition  to  be  determined  is, 
whether  the  actual  custody  is  so  reasonably  and  probably  ac- 
counted for,  that  it  impresses  the  mind  with  the  conviction 
that  the  instrument  found  in  such  custody  must  be  genuine. 

It  is  also  requisite,  where  the  nature  of  the  case  will  admit 
it,  that  proof  be  given  of  some  act  done  in  reference  to  the 
documents  offered  in  evidence,  as  a  further  assurance  of  their 
genuineness,  arid  of  the  claiming  of  title  under  them.  Where 
the  document  bears  date  ante  litem  motam,  and  the  transac- 
tion is  so  ancient  that  proof  of  contemporaneous  acting,  such 
as  possession  or  the  like,  is  not  probably  to.be  obtained,  its 
production  is  not  required.     But  where  unexceptionable  evi- 
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dence  of  enjoyment  referable  to  the  document  may  reasona- 
bly be  expected  to  be  found,  it  must  be  produced ;  but  if 
sweh  evidence  is  not  to  be  expected,  still  it  is  necessary  to 
prove  some  acts  of  modern  enjoyment  with  reference  to  sim- 
ilar documents,  or  that  modern  possession  or  use  should  be 
shown,  corroborative  of  tl^e  ancient  documents. 

Under  these  qualificatio^is,  ancient  documents  purporting 
to  be  depart  of  the  transactions  io  which  they  relate,  and  not 
a  mere  narrative  of  them,  are  received  as  evidence  that  these 
transactions  actually  occurred.  An  ancient  deed,  that  is,  one 
fnore  titan  thirty  years  old,  having  nothing  suspicious  about 
it,  is  presumed  to  be  genuine  without  express  proof;  and  if 
it  is  found  ia  the  proper  custody,  and  corroborated  by  evi- 
dence of  ancient  or  modern  corresponding  enjoyment,  or  by 
other  equivalent  or  explanatory  proof,  it  is  presumed  that  the 
deed  constituted  part  of  the  transfer  of  property  therein  men- 
tioned; because  this  is  the  usual  and  ordinary  course  of  such 
transactions  among  men.  The  residue  of  the  transaction 
maybe  unerringly  inferred  from  the  existence  of  genuine 
ancient  documents.  [1  Greenl."  Ev.  166  to  169,  and  cita- 
tions in  notes.] 

In  Jackson  v.  Laroway,  3  Johns.  Cas.  283,  Kent,  J.  held 
that  an  ancient  dfeed  was  not  admissible  without  proof  of  its 
execution,  unless  evidence  was  adduced  to  show  that  pos- 
session had  gone  along  with  it;  but  the  other  judges  main- 
tained a  different  doctrine.  And  in  Doe  v.  Passingham,  2 
Carr.  &  P.  Rep.  440,  it  was  said  to  be  no  objection  to  the 
admissibility  of  a  will  more  than  thirty  years  old,  that  pos- 
session has  not  followed  it ;  the  court  must  first  be  made  ac- 
quainted with  it  by  its  admission  as  evidence,  before  it  can 
be  known  how  the  possession  should  go.  At  the  present 
day,  the  weight  of  authority  is  decidedly  against  the  opinion 
of  Judge  Kent,  and  establishes,  that  if  proof  of  possession 
.cannot  be  had,  the  deed  maybe  read,  if  its  genuineness  is 
satisfactorily  established  by  other  circumstances.  [See  9  Ves. 
Rep.  5 ;  4  Term  Rep.  707,  (n^  b),  and  709,  (n.  f) ;  1  Phil. 
Ev.  477;  3  Id.  1310,  C.  &  H's  Notes.} 

In  the  case  at  bar,  the  documents  objected  to,  come  from  a 
depository  where  they  should  probably  and  reasonably,  (at 
least),  have  been  looked  for.     The  possession  of  Fontenello 
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was  proved  previous  to,  or  about  the  time  the  deed  from  him- 
self to  Orsono  bears  date ;  and  if  the  papers  .can  be  regarded 
as  originals,  they  are  sufficiently  authenticated  to  warrant 
their  admission  as  evidence. 

The  petition  of  Fornerette  to  the  .governor  of  Louisiana, 
and  his  order  thereon,  were  prima  facie  deposited,  if  not  re- 
gistered in  a  public  office  and  became  a  part  of  the  jHiblic 
archives  of  the  province.  This  was  quite  sufficient  to  make 
the  copy  evidence.  As  it  respects  the  deeds  from  Fornerette 
to  Fontinello,  and  from  the  latter  to  Orsono,  it  is  recited  in 
the  body  of  each  that  the  respective  grantors  signed  the  same, 
and  the  transactions  were  attested  before  the  commandant  at 
Mobile,  and  two  witnesses  of  assistance,  for  want  of  a  notary 
public.  If  it  be  allowable  judicially  to  notice  the  Spanish 
law,  there  can  be  but  little  doubt  but  these  papers,  as  found 
in  the  archives,  are  originals,  known  as  public  acts,  carrying 
on  their  face,  faith  and  credit,  and  making  full  proof  in  the 
tribunals  of  Spain.  [See  Los  Caygas  v.  Lariond^'s  Syiidycs, 
4  Mart.  Rep.  283 ;  Mauri  v.  Heffernan,  13  Johns.  Rep.  58.] 
As  a  general  rule,  it  is  true  that  a  party  claiming  a  benefit 
from  a  foreign  law,  or  the  law  of  a  sister  State  of  the  Union, 
must  prove  its  existence ;  but  when  the  laws  of  one  state  or 
nation  are  operative  in  another,  the  rule  it  is  apprehended 
does  not  apply.  It  was  accordingly  held,  that,  where  lands 
lying  in  Indiana  were  subject  to  the  legislation  of  Virginia 
for  certain  purposes,  it  was  competent  for  the  courts  of  the 
former  state  to  take  judicial  notice  of  the  Virginia  laws  in  re- 
spect to  such  lands,  though*  they*  were  ami  specially  proved. 
[Henthorn  v.  Doe,  1  Blackf.  Rep.  157,  164.]  The  laws  of 
Spain  were  operative  at  Mobile  when  the  several  conveyances 
referred  to  were  made,  and  by  them,  these  conveyances  were 
regulated ;  although  our  laws  furnish  the  rule  by  which  the 
transactions  of  parties  are  directed  since  the  United  States 
took  possession  of  the  country,  yet  we  are  bound  to  know^ 
in  the  absence  of  all  testimony,  what  were  the  laws  previ- 
ously applicable  to  conveyances  of  land  situated  within  it. 
From  this  view,  it  results  that  documents  number  2  and  3, 
are  copies  from  the  original  records,  and  are  admissible  evi- 
dence as  well  upon  principle  as  authority. 
131 
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We  understand  from  the  bill  of  exceptions,  that  the  con- 
veyance from  Orsono  to  Eslava  was  produced  at  the  trial — 
after  (we  suppose)  the  objection  was  made  to  the  certified 
copies.  But  if  the  original  had  not  l?een  produced,  it  perhaps 
might  be  questioned  whether  a  certified  copy  would  not  be 
admissible,  as  the  original  had  been  laid  bef6re  the  'commis- 
sioner appointed  to  examine  such  claim,  and  recorded  by 
him  ?  We  will  not  stop  to  inquire  whether  this  conveyance 
embraces  as  well  the  lot  as  the  house,  though  perhaps  when 
all  its  terms  are  considered,  it  will  be  found  that  they  are 
sufiiciently  comprehensive  to  embrace  the  entire  premises. 
But  be  this  as  it  may,  it  will  sufiice  to  show  that  the  defend- 
ant and  his  ancestor  held  under  color  of  title. 

It  was  not  indispensable  to  the  admission  of  the  survey  by 
Dinsm'ore,  to  show  that  an  order  for  that  purpose  was  made. 
The  act  of  1822  contemplated  that  the  tracts  of  land  which 
were  not  located,  nor  their  limits  defined,  if  claimed  under 
incomplete  grants,  should  be  surveyed  in  order  to  obtain 
from  the  United  States  the  usual  evidences  of  title.  This 
was  sufficient  to  make  it  evidence,  when  taken  in  connection 
with  the  fact- that  Dinsmore  was  a  deputy  surveyor,  that  the 
survey,  as  certified,  was  in  his  hand-writing,  and  was  recog- 
nized by  the  patent  certificate. 

The  certificate  made  by  the  register  was  an  act  within  the 
appropriate  sphere  of  his  duties,  to  enable  the  defendant  to 
receive  a  patent,  and  its  genuineness  being  proved,  was  pro- 
perly admitted. 

In  the  absence  of  any  proof  of  an  adverse  possession,  we 
incline  to  think  a  jury  would  bp  warranted  in  inferrmg  from 
the  fact  of  Fontinello's  possession  about  the  time  of  the  sale 
by  him  to  Orsono,  that  that  possession  commenced  as  early 
as  1798,  when  the  conveyance  from  Fornerette  to  himself 
was  made.  Nor  are  we  sure  that  the  presumption  might  not 
be  indulged  consistently  witlj  reason  and  law,  that  Madam  • 
Fornerette  was  in  possession  under  the  concession  to  her 
made  in  178,8.  But  if  a  jury  would  infer  the  possession  of 
Fontinello,  this  would  be  ^uite  sufficient  to  complete  the  bar 
of 'the  statute  of  limitations,  if  the  ouster  by  De  Vobiscey  did 
not  occur  until  after  the  14th  of  June,  1818. 

An  uninterrupted  adverse  possession  for  twenty  years,  not 
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only  gives  a  right  of  possession  which  cannot  be  divested  by 
entry,  but  also  gives  a  right  of  entry.  So  that  if  a  person 
who  has  such  a  possession  is  turned  out  of  it,  he  may  law- 
fully enter  and  bring  an  ejectment  for  its  recovery ;  upon 
which  he  will  be  entitled  to  judgment.  Such  a  possession 
forms  a  prescriptive  bar,  [1  Ld.  Raym.  Rep:  741;  2  Salk. 
Rep.  421,  685 ;  2  Hen.  &  M.  Rep.  318  ;  5  Sergt.  &  R.  Rep. 
240.]  To  constitute  an  adverse  possessioa,  there  must  be 
a  claim  of  title.  A  possession,  unless  accompanied  by  such 
claim,  will  not  be  considered  adverse,  and  will  not  constitute 
a  bar  to  those  having  the  real  title.  [Co.  Lit-  153 ;  Runn. 
Ejectm.  9 ;  2  Prest.  Abs.  388 ;  9  Johns.  Rep.  180 ;  5  B.  & 
Aid.  Rep.  232 ;  3  B.  &  Adol.  Rep.  738 ;  9  Wheat.  Rep. 
241.]  A  person  in  possession  cannot  be  put  to  his  action, 
entry  or  claim,  nor  can  he  be  barred  by  the  statute  of  limi- 
tations. [2  Prest.  Abs.  357;  9  Co.  Rep.  106  a ;  5  Leigh's 
Rep.  691,  by  Carr,  J.]  ■ 

In  respect  to  prescription  at  common  law,  it  is  said  that  to 
consummate  it,  it  must  have  been  uninterrupted  and  peace- 
able, yet  the  interruption  of  mere  trespassers,  if  they  ■v^ere 
unknown,  will  not  affect  the  possession.  But  if  they  were 
known,  and  the  trespasses  have  been  repeated  without  legal 
proceedings  being  instituted,  they  then  become  what \Brac- 
tofi  has  called  legitimcB  interruptiones,  and  are  converted  into 
adverse  assertions  of  right ;  and  if  not  promptly  and  effectu- 
ally litigated,  they  defeat  the  claim  of  rightful  prescription  : 
and  a  mere  threat  of  action  for  the  trespasses  without  follow- 
ing it  up,  will  not  have  the  effect  to  preserve  the  right. 
[Knapp's  Rep.  60,  70;  1  Chitty's  Prac.  284,  757.] 

In  Innis  v.  Miller,  et  al.  10  Mart.  Rep.  289,  it  was  held, 
that  to  entitle  the  possessor  of  property  to  unite  the  posses- 
sion of  his  predecessor  to  his  own,  that  of  the  latter  must 
have  been,  first,  in  good  faith  and  under  color  of  title ;  se- 
condly, it  must  have  been  continued,  and  without  interrup- 
tion ;  thirdly,  it  must  be  that,  which  the  possessor  had  at  the 
time  it  was  delivered  to  him.  Prescription,  it  is  said,  is  not 
interrupted  by  filing  a  petition,  which  is  the  initiatory  step  in 
a  suit,  according  to  the  practice  in  Louisiana;  but  by  its  ser- 
vice, [6  Mart.  Rep.  N.  S.  129];  so  it  was  interrupted  by  an 


1044 ALABAMA. 

Doe  ex  i&oa.  Farmer'a  Heire  v.  Eslava. 

action  in  which  the  plaintiff  was  non-suited.     I2  Mart.  Rep. 

N.  8^682.] 

Possession  may  be  adversd  without  written  evidence  of  ti- 
tle ;  for  without  it  there  may  be  an  ouster,  either  by  dissei- 
zin, abatement,  intrusion  or  deforcement.  [2  A.  K.  Marsh. 
Rep.  18.]  Every  possession,  it  is  said,  is  presumed  to  be  in 
subordination  to  the  title  of  the  true  owner,  [12  Johns.  R. 
365 ;  ■  1  Paine's  R.  457];  and  the  question  of  adverse  posses- 
sioo^is  to  be  determined  by  the  jury,  under  the  instructions 
of  the  court.     [9  Johns.  R.  101.] 

The  entry  by  De  Vobiscey,  it  must  be  intended  from  the 
facts  recited  in  the  record,  was  made  under  an  assertion  of 
right  and  coior  of  claim,  as  an  heir  fn  right  of  his  wife,  of 
Robert  Farmer,  deceased.  This  entry,  it  is  said,  was  peace- 
able, and  effected  an  ouster  of  defendant,  or  his  father,  under 
whom  he  claims.  If  the  possession  had  been  recovered  in  a 
proceeding  for  a  forcible  entry  and  detainer,  or  by  an  un- 
lawful detainer,  promptly  instituted,  it  might  not  have  inter- 
rupted the  continuity  of  possession  ;  but  it  appears  from  the 
proof  that  defendant  was  twice  unsuccessful  in  the  prosecu- 
tion of  the  former,  and  then  resorted  to  an  action  of  trespass 
to  try  titles.  In  this  for-m  of  action  the  title  was  doubtless 
controverted,  and  a  recovery  could  not  have  been  upon  proof 
that  the  defendant's  entry  was  as  a  mere  trespass.  The  ver- 
dict and  judgment  must  have  been  obtained  upon  evidence 
of  superior  title  resting  upon  documentary  proof,  or  previous 
possjession.  Now,  although  the  defendant  must  be  taken  to 
have  shown  the  better  right  to  the  premises,  yet  we  incline 
to  think  that  the  peaceable  entry,  and  consequent  occupancy 
of  De  Vobiscey  under  an  adverse  claim  of  title  was  ^sufficient 
to  interrupt  the  possession,  and  arrest,  the  operation  of  the 
statute  of  limitations,  if  it  had  not  previously  completed  a 
bar.  If  however  the  statute  had  -run  previous  to  the  ouster 
by  De  Vobiscey,  it  gave  to  the  defendant  a  right  of  entry 
upon  which  he  might  prosecute  ejectment,  gr  if  sued,  defend 
himself. 

When  this  causie  was  here  at  a  previous  term,  [7  Afa.  Rep. 
543]  we  held  that  the  simultaneous  confirmation  by  Con- 
gress of  the  claims  of  the  respective  parties,  operated  only  as 
a  quit  claim  or  relinquishment  by'  the   United   States  of  the 
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title  of  the  governmetit,  and  left  them  to  adjust  by  suit  or 
otherwise,  the  question  of  superiority  of  title,  as  resting  upon 
independent  evidence.  [See  also  Hooter  v.  Tippet,  8  Mart. 
Rep.  G37.J 

In  this  view  of  the  case  the  first  inquiry  is,  has  the  plain- 
tiff shown  such  a  legal  title  as  would  support  a  verdict  in  his 
favor.  The  French  patent  to  Grondell  is  not  a  part  of  the 
transcript  before  us ;  but  as  it  is  not  objected  to,  as  being  in- 
sufficient to  convey  the  title  at  the  time  it  bears  date,  we 
will  suppose  it  to  be  unobjectionable  in  point  of  form.  It 
appears  from  the  proof,  that  Farmer  occupied  a  house  on  the 
premises  in  controversy,  that  this  house  was  burnt  by  the 
British  or  Spaniards,  when  the  latter  took  possession  of  Mo- 
bile about  1780,  that  Farmer  died  in  Mobile,  that  his  fami- 
ly after  having  removed  to  a  place  on  the  Tensaw,  left  the 
country ;  "  and  during  the  Spanish  times,  and  until  the  re- 
turn of  the  DeVobiscey,  were  never  known  or  heard  of,  in 
the  Province  of  We$t  Florida,  as  claimants  of  this  lot." 

In  1762,  liOuisiana  was  ceded  by  the  King  of  France  to 
the  King  of  Spain,  [2  White's  New  •  Recopilacion,  S29  to 
532  ;]  and  by  a  treaty  of  the  following  year  between  his  Bri- 
tanic  Majesty,  the  King  of  France,  and  the  King  of  Spain, 
Florida,  with  the  country  east  of  the  Mississippi  river,  ex- 
cepting the  town  of  New-Orleans  and  the  Island  on  which  it 
.is  situated,  were  ceded  to  his  Brgaryc  majesty.  [Id.  291, 
292,  533,  top  page.] 

In  1783,  the  country  last  mentioned,  was  retroceded  by 
Great  Britain  to  Spain  by  treaty,  the  fifth  article  of  which 
is  as  follows  :  "  His  Catholic  Majesty  agrees,  that  the  British 
inhabitants,  or  others  who  may  hav^been  subjects  of  the  King 
of  Great  Britain  in  the  said  provinces ,  may  retire  in  full 
security  and  liberty,  when  they  shall  think  proper,  and  may 
sell  their  estates,  and  remove  their  effects  as  well  as  their 
persons,  without  being  restrained  in  their  emigration,  under 
any  pretence  whatever,  except  on  account  of  debts  or  crim- 
inal prosecutions ;  the  term  limited  for  this  emigration  being 
fixed  to  the  space  of  eighteen  m^onths,  to  be  computed  from  the 
day  of  the  exchange  of  the  ratifications  of  the  present  treaty; 
but  if  from  the  value  of  the  possessions  of  English  proprie- 
tors, they  should  not  be  able  to  dispose  of  them  within  the 
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sai  dterm,  then  his  Catholic  Majesty  shall  grant  Ihem  a  pro- 
longation, proportioned  to  that  end."  By  a  royal  order  dated 
in  1785,  the  time  was  prolonged  four  additional  months. 
Another  royal  order  was  made  in  1786,  and  communicated  to 
the  Captain  General  of  both  Florida's,  by  which  the  English 
and  American  families  established  at  Baton  Rouge,  Mobile, 
Pensacola  aqd  Natchez,  were  permitted  to  go  from  the  pro- 
vinces agreeably  to  the  treaty.  These  familes  were,  howe- 
ver, permitted  to  continue  to  dwell  "  where  they  are  estab- 
lished, on  the  condibion,  that  for  the  present,  and  as  indispen- 
sable circumstances  they  take  a  solemn  oath  of  fidelity  and 
obedience  to  his  Majesty,  and  that  they  go  not  out  of  the 
limits  where  they  are  actually  situated,  without  the  power 
of  going  to  other  parts,  not  having  an.  express  license  of  the 
government."     [2  White's  New  Recop.  306,  307.] 

The  law  organizing  the  board  of  commissioners  under  the 
Florida  treaty,  directed  them  to  exapiine  and  determine, 
"agreeably  to  the  law.s  and  ordinances  heretofore  existing  of 
the  governments  making  the  'grants  respectively,"  the  va- 
lidity of  claims  submitted  for  adjudication.  In  the  investi- 
gation of  British  claims,  the  attention  of  the  commissioners 
was  specially  directed  to  two  objects.  1.  How  far  were  they 
i-^id  by  the  law  of  nations.  2.  How  far  were  they  consi- 
^Clered  valid  under  the  Spanish  government;  and  if, satisfied 
of  their  validity  and  "^  cqjr'ectness  to  confirm  them.  The 
comjnissioners  submitted  an  elaborate  report  on  British  claims. 
Their  exposition  so-  far  as  material  to  the  present  case  may 
be  thus  condensed.  They  first  adddress  themselves  to  the 
argument  that  these  titles  are  valjd  by  the  law  of  nations,  and 
show  that  the  jus  postliTmnium,  as  laid  down  by  writers  on 
that  branch  of  the  law,  only  applies,  where  persons  and 
things  taken  by  the  enemy  comes  again  into  the  power  of  the 
nation  to  which  they  belonged,  either  by  conquest,  or  treaty 
stipulation  ;  "that  Mobile  and  the  adjacent  country  was  wrest- 
ed from  Great  Britain  by  conquest,  and  upon  peace  being 
marfe,  yielded  up  to  Spain  ;  consequently,  there  was  no  res- 
toration of  territory,  so  as  to  make  this  principle  of  national 
law  applicable.  "  Whatever  is^  ceded  to  the  eneniy  by  a  trea- 
ty of  peace,  is  truly  and  completely  alienated.  It  has  no  lon- 
ger any  claim  to  the  right  of  postliminium,  unless  the  treaty 
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of  peace  he  broken  or  cancelled.  It  might  be  said  in  general, 
that  the  right  of  postlimininum  no  longer  exists  after  the 
conclusion  of  the  peace.  That  right  entirely  relates  to  a 
state  of  war. ^\  Further,  American  citizens  can  occupy  no 
better  ground  than  the  subjects  of  Great  Britain.  The  treaty 
of  '83  recognized  claims  and-  provided  for  their  disposition, 
by  the  subjects  of  that  nation  who  were  inclined  to  emigrate. 
The  validity  of  the  fifth  article  of  the  treaty  is  considered  un- 
questionable, and  necessary  to  avoid  the  influence'of  that 
principle  of  public  law,  which  declares  that  "  immoveable 
possessions,' lands,  towns,  provinces,  &,c.,  become  the  proper- 
ty of  the  enemy  who  makes  himself  master  of  them  ;  hut  it 
is  only  hy  the  treaty  of  peace,  or  the  entire  suhniission  and 
extinction  of  the  state  to  which  these  towns  and  provinces 
belong,  that  the  acquisition  is  completed,  and- the  property 
becomes  stable  and  perfect."  This  article  embraces  not  on- 
ly "  British  inhabitants,"  but  subjects  of  i]fe  King  of  Great 
Britain  in  the  provinces — it  is  to  be  considered  like  a  stipu- 
lation in  any  other  contract,  and  if  it  has  not  been  complied 
with,  the  parties  interested  must  submit  to  the  penalty  as  a 
consequence  of  the  failure  to  avail  themselves  of  its  provi- 
sions. 

"  Every  State,"  ^ays  Vattel,  "  has  the  liberty  of  granting 
or' refusing  to  foreigners  the  power  of  possessing,  lands  or 
immoveable  property,  within  her  territory.  If  the  sovereign 
does  not  permit  aliens  to  possess  immoveable- property,  nobo- 
dy has  a  right  to  complain  of  such  a  prohibition  ;  for  he 
may  have  good  reason  for  acting  in  this  maimer  ;  and  as  for- 
eigners cannot  claim  any  right  in  his  territories,  they  ought 
not  to  take  amiss  that  he  makes  use  of  his  power  and  of  his 
right,  in  the  manner  which  he  thinks  most  for  the  advantage 
of  the  State."  "  The  necessity  of  making  peace  authorises 
the  sovereign  to  dispose  of  the  property  of  individuals ;  and 
the  eminent  domain  gives  him  a  right  to  do  it."  [B.  2*,  C.  8, 
^114;  B.  4,  C.  2,  §  12.]  These  citations  were  considered 
decisive  of  the  authority  of  Great  Britain  and  Spain  to  stip- 
ulate as  they  did  by  the  fifth  article  of  the  treaty.  A  simi- 
lar provision  it  is  said,  is  contained  in  the  treaty  of  1763. 

The  commissioners  state  that  after  the  expiration  of  the 
term  within  which  the  British  claimants  were  to  dispose  of 
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thair''^pWfpeity,  Great  Britain  ftiade  them  compensation,  ac- 
knowiefigiUgv  thereby  that  sh^had  no  coTnplaints  or  demands 
against vtt^'' King  of  Spaifw  And  Spain  previous  to  the  ces- 
sion ofH^, country  io4h§.'United  States,  considered  a  British 
claims  ti  void,  whepc^tjie  claimant  failed  to  dispose  of  it  as 
provided  by  the  treaty,  or  did  riot  himself  remain  in  the  pro- 
vince upon  taking  the  oath  of  fidelity.  That  the  United 
States  in  virtue  jof  treaty  stipulations,  is  entitled  to  all  the 
rights  and  immunities  of  Spain  in  respect  to  the  land  within 
the  ceded  territory,  and  if  Congress  were  to  recogpize  claims 
which  are  void  or  voidable^the  ac^  would  be  a  mere  muni- 
ficence, and  not  the  resiiU  of  legat. obligation.  There  is  no- 
thing in  the  treaty  with  France  in  1803,  or  in  tha,t  with 
Spain  in  1819,  which  imposes  upon  the  United  States  the 
duty  of  recognizing  grants  emanating  from  France  or  Great 
Britain,  which  were  arinulled  by  the  operation  of  the  treaty 
of  1783.     (2  White's  New  Recop.  296  to  303.] 

What  the.  commissioners  say  of  British  claims  is  shown  by 
them  to  be  applicable  to  grants  fropi  France  or  its  local  au- 
thorities in  the  Province  of  Louisiana,  previous  to  1762.  It 
is  affirmed  that  the  treaty  of  1763,  contains  a  provision  simi- 
lar to  the  fifth  article  of  the  treaty  of  1783,  but  if  it  did  not, 
the  latter  is  sufficiently  conaprehensive  to  embrace  the  title 
under  which  the  plaintiff  is  seeking  to  recover.  If  Robert 
Fariper  was  not  a  "British  inhabitant,"  he  certainly  was  a 
"subject  of  the  King  of  Great  Eritain,"  and  no  matter  to  which 
category  we  assign  him,  he  is  included  by  the  article. 

It  is  not  pretended  that  the  ancestor  of  the  plaintiff's  les- 
sors, or  his  heirs,  made  a  disposition  of  the  estate  in  controver- 
sy, as  provided  for  by  the  terms  of  the  treaty,  or  that  either, 
or  any  of  them  took  an, oath  of  fidelity  ^nd  obedience,  so  as 
to  authorise  them  to  remain  in  the  province.  It  is  by  no 
means  certain  that  Robert  Farmer  did  not  die  in  Mobile 
while  it  was  tn  possession  of  Graat  Britain.  But  however 
this  may  be,  it  is  certain  that  he  died  there,  and  after  the 
peace  of  '83,  his  family  left -the  country,  and  did  not  return 
again  until  1818  or  1819.  The  title  then  under  the  French 
patent  to  Grondell  became  inoperative  in  virtue  of  the  treaty, 
and  if  it  was  necessary  for  the  government  of  Spain,  to  claim 
the  forfeiture,  this  was  done  by  the  concession  to  Fornerette. 
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But  we  incline  to  think  that  no  act  was  necessary,  and  the 
title  vested  in  Spain  by  the  failure  of  Farmer  or  his  heirs  to 
avail  themselves  of  the  provisions  of  the  treaty. 

This  view  indicates  that  the  title  under  which  the  plain- 
tiff claims  does  not  give  a  legal  right  to  the  premises"  in' ques- 
tion, and  that  his  lessors  are  not  entitled,to  recover,  although 
no  opposing  evidence  had  been  offered  by  the  defendant. 
It  is  not  necessary  then  to  decide,  whether  the  law  was  cor- 
rectly ruled  by  the  court  below;  for  however  this  may  be,  the 
plaintiff,  as  the  jury  should  have  found  a  verdict  against  him, 
cannot  have  been  prejudiced.  We  have  but  to  add  that  the 
judgment  of  the  circuit  court  is  affirmed. 


ELDRIDGE    and    another   v.   TU]RNER,   by   his   next 

FRIEND,  &C. 

1.  Where  one  person  proposes  to  sell,  property  to  another,  and  as  an  in- 
ducement to  purchase,  offers  to  take  the  vendee's  note  for  the  price,  pay- 
able to  the  vendor  for  the  use  and  benefit  of  an  infant  son  of  vendee,  and  to 
hold  the  money  for  the  cestui  que  trust ;  if  the  vendee  accedes  to  the  offer 
and  gives  a  note  in  the  form  proposed,  the  contract  will  be  obligatory  up- 
on the  parties,  and  the  payee  will  be  regarded  as  a  trustee  for  the  son, 

2.  The  indorsement  of  a  note  whi#h,  upon  its  face  is  payable  to  one  person 
for  the  use  of  another,  cannot  impart  to  the  indorsee  a  right  to  receive  the 
money  due  thereon,  for  his  own  benefit ;  but  the  indorsement  is  a  breach 
of  trust  on  the  part  of  the  payee,  which  entitles  the  cestui  que  trust  to  as- 
sert his  right  to  the  proceeds  of  the  note,  in  a  court  of  equity. 

3.  E.,  as  the  indorsee  of  C,  of  a  note  payable  to  the  latter  for  the  use  of  ano- 
ther person,  recovered  a  judgment  against  F.  in  Talladega,  the  cestui  que 
trust  filed  a  bill  in  another  chancery  district,  asserting  his  right  to  the  mo- 
ney, praying  that  a  collection  of  the  judgment  be  enjoined,  and  that  the 
defendant  therein  be  a  trustee  for  the  complainant  of  the  amount  due  and 
to  become  due  thereon :  Held,  that  it  was  competent  for  the  complainant 
to  have  instituted  his  suit  in  any  district  in  which  T.  resided,  and  that  an 
objection  by  E.  and  C.  alone,  that  the  bill  should  have  been  filed  in  Talla- 
dega is  not  available. 

132 
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4.  Where  the  testimony  supports  the  allegations  of  a  bill  avbstantially,  this 
is  all  that  is  required;  and  relief  will  not  be  denigd,  because  there  is  a 
discrepancy  between  the  case  as  alledged  and  that  proved  in  some  unim- 
portant particular. 

5.  Where  the  complainant  alledged,  that  a  note  payable  in  totidem  verbis  to 
C.  for  his  use,  made  under  a  contract  between  C.  and  T.,  by  which  C.  was 
to  receive  the  money  for  the  complainant'?  benefit,  and  C.  denied  the  alle- 
gation, the  denial  will  be  overbalanced  by  the  production  of  the  note  and 
the  positive  testimony  of  one  witness  supporting  the  bill. 

6.  If  an  objection  that  the  deposition  of  one  of  the  defendants  who  was  exa- 
mined at  the  complainant's  instance,  was  not  taken  under  an  order  for 
that  purpose,  is  not  made  in  the  primary  court,  it  will  not  be  entertained 
on  error. 

7.  Where  one  of  the  objects  of  a  bill  is  to  enjoin  a  judgment  recovered  by 
the  indorsee  of  a  note,  the  indorsee  is  a  necessary  party,  and  if  he  die 

-    pending  the  suit,  it  should  be  revived  against  his  personal  representative. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  in  Benton. 

The  defendant  in  error  filed  bis  bill  against  John  M.  El- 
dridge,  Henry  B.  Turner  and  James  W.  Camp,  iri  which  a 
case  is  stated  substantially  as  follows  :  About  the  third  day 
of  November,"  1840,  the  defendant,  Turner,  executed  a  note 
by  whicb  he  promised  to  pay  to  the  defendant,'  Camp,  for 
the  benefit  of  the  complainant,  the  sum  of  five  hundred  dol- 
lars for  value  received,  which  was  accepted  and  received  by 
the  payee  for  the  use  expressed  upon  its  face.  At  the  Feb- 
ruary term  of  the  county  court  of  Talladega,  holden.  in  1844, 
a  judgment  was  rendered  on  thlS  note  at  the  suit  of  the  de- 
dfendent,  Eldridge,  its  indorsee,  against  the  maker — which 
was  afiirmed  by  the  supreme  court  on  error. 

The  circumstances  under  which  the  note  was  executed 
were  these  :  the  defendants,  damp  and  Turner,  and  ohe  Brad- 
ford were  the  owners,  in  equal  shares,  of  a  stallion;  called 
"  Whale  Bone" — then  in  possession  of  Camp,  altogether  pro- 
fitless. Camp  proposed  t^  Turner,  that  if  he  would  make 
the  note,  he  should  have  his  (C's)  interest  in  the  stallion, 
and  that  the  latter  would  hold  and  keep  the  note  for  the  use 
and  benefit  of  the  complainant,  until  he  (complainant)  should 
attain  the  age  of  twenty  one  years,  and  then  it  should  be  de- 
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livered  over  to  him ;  which  agreement  and  undertaking,  oti 
the  part  of  the  payee,  was  the  sole  inducement  of  his  co-de- 
fendant, Turner,  to  make  the  note. 

Camp  delivered  the  stallion  to  the  defendant,  Turner,  who 
is  the  complainant's  father,  and  the  latter,  willing  to  partici- 
pate in  the  liberality  of  Camp,  gave?  the  note  for  more  than 
his  interest  in  the  horse  was  worth. 

Eldridge  became  the  proprietor  of  the  note  with  a  know- 
ledge of  the  complainant's  interest  therein, "but  notwithstand- 
ing this,  is  endeavoiririg  to  coerce  a  collection  of  his  judgment 
— claiming  the  same  for  his  own  benefit. 

Complainant  is  apprehensive  if  the  judgment  should  be  sat- 
isfied, and  pass  into  the  hands  of  Camp  or  Eldridge,  he  will 
have  great  difficulty  in  recovering  the  same,  even  if  he  ever 
should  succeed.  He  has  confidence  in  the  continued  sol- 
vency of  his  father,  and  would-  therefore  prefer  that  the  a- 
mount  of  tbe  judgment  should  remain  in  his  hands,  as  a  trus- 
tee for  complainant.  - 

The  bill  prays  an  injunction  to  restrain  the  collection  of 
all  the  judgment  but  the  costs ;  that  the  defendant  therein 
be  a  trustee  for  the  complainant  in  respect  to  the  amount  due 
and  to  become  due  on  the  judgment ;  and  that  such  other 
relief  as  may  be  proper  be  granted.  An  injunction  was  grant- 
ed accordingly. 

Eldridge,  in  his  answer,  admits  the  recovery  of  the  judg- 
ment in  his  favor,  as  alledged  in  the  bill,  affirms  that  the  note 
was  indorsed  to  him  fairly,  and  bona  fide  by  the  payee — 
avows  his  belief  in  the  answer  of  his  co-defendant  Camp, 
and  insists  that  the  complainant  may,  be  required  to  make 
out  his  case  by  strict  proof. 

Camp  denies  that  he  ever  proposed  to  make  a  gift  to  the 
complainant,  except  in  the  following  manner.  At  the  time 
the  note  was'  made,  the  maker  thereof  and  himself  had  a  set- 
tlement of  their  accounts,  in  which  the  latter  fell  in  his  debt 
^333  33 ;  thereupbij,  this  defendant  being  anxious  to  dipose 
of  his  iterest  in  the  stallion,  he  proposed  to  Turner,  the  ma- 
ker of  the  note,  that  if  he  would  purchase  defendant's  inter- 
est, being  one-third,  at  the  price  of  $166  66,  he,  defendant, 
would  make  a  present  of  that  sum  to  the  complainant,  who 
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was  then  living  at  defendant's  house,  and  had  been  for  seve- 
ral years  previously.  This  proposition  was  made  upon  the 
express  condition,  that  Turner,  the  father,  would  make  a 
deed  of  gift  to  his  son,  the  complainant,  of  a  male  slave, 
named  Douglass,  about  twelve  or  fourteen  years  of  age ; 
which  condition  it  is  believed,  has  not  been  complied  with 
by  the  father.  The  several  amounts  stated  above,  constitute 
the  consideratioa  of  the  note,  and  of  which  only  $166  66, 
the  price  of  the  father's  interest  in  the  stallion,  was  promised 
to  the  complainant,  and  this  upon  the  condition  stated. 

This  defendant  denies  that  he  proposed  to  the  maker  of 
the  note,  that  upon  its  being  perfected  by  him,  he  would 
keep  it  for  the  complainant's  benefit,  until  he  should  attain 
the  age  of  twenty-one  years,  and  then  hand  it  over  to  him. 
He  also  states,  that  he  paid  for  clothing  and  tuition  of  the 
complainant  while  he  lived  in  his  family,  and  upon  other  ac- 
counts, different  sums  of  money,  amounting  in  the  aggregate 
to  an  amount  perhaps  equal  to  that  of  the  note. 

The  defendant.  Turner,  admits  the  truth  of  all  the  allega- 
tions of  the  bill,  and  denies  all  fraud  so  far  as  it  concerns  him- 
self. His  deposition  was  taken  at  the  complainant's  instance; 
and  he  testifies  that  on  the  3d  day  of  November,  1840,  he  ex- 
ecuted two  notes  to  Camp  ;  one  on  a  settlement  with  him, 
which  he  believes  was  for  $570  75 ;  this  has  been  paid ;  the 
other  was  given  as  the  price  of  "Whale  Bone,"  for  $500, 
payable  to  Camp,  for  the  benefit  of  the  complainant.  This 
note  was  given  at  Camp's  house,  in  Madison,  upon  a  desire 
expressed  by  "him  to  do  something  for  complainant,  whom 
"  he  had  partially  raised,"  with  the  understanding  and  pro- 
mise that  he  was  to  raise  and  make  ample  provision  for  him. 
Witness  did  not  desire  to  purchase  Camp's  interest  in  the 
horse,  and  would  not  have  given  so  much  for  it,  but  with  the 
understanding  that  complainant  was  to  have  the  benefit  of 
th?  money  to  be  paid  ;  and  the  note  thus  expressed  the  wit- 
ness' undertaking,  because  he  refused  to  execute  it  in  ,any 
other  form. 

Pending  the  suit  Camp  died,  and  leave  was  given  to  re- 
vive it  against  his  representatives  when  known  ;  but  it  does 
not.  appear  from  the  record  that  they  were  ever  brought  in. 
It  is  stated  in  the  order  preceding  the  decree,  that  the  parties 
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came  by  their  solicitors,  and  that  the  cause  was  submitted 
for  hearing  upon  the  bill,  answers,  demurrer,  and  proof; 
whereupon  it  was  insisted  that  the  bill  should  be  dismissed, 
because  it  was  filed  in  a  chancery  district  which  did  not  em- 
br.ace  the  county  in  which  the  judgment  sought  to  be  en- 
joined was  rendered.  This  objection  to  the  jurisdiction  of 
the  court  was  overruled,  and  the  equity  of  the  bill  afiirmed. 

The  chancellor  was  of  opinion  that  Camp  became  a  trus- 
tee for  the  complainant,  as  soonas  the  note  was  made  and  de- 
livered to  him;  and  that  the  difficulty  of  collecting  the  mo- 
ney from  Camp  or  Eldridgcj  if  the  latter  should  collect  the 
money  on  his  judgment,  were  sufficient  to  invest  the  court 
of  chancery  with  jurisdiction.  Thereupoij  it  was  considered 
that  the  bill  not  being  revived  against  the  representatves  of 
Camp,  abate  as  to  him ;  and  it  was  ordered  and  adjudged  that 
the  injunction  be  perpetuated.  It  was  further  ordered  that  it 
be  referred  to  the  register  to  take  an  account  of  the  amount 
due  upon  the  judgment  at  law,  and  that  he  report  thereon  to 
the  next  term,  as  also  whether  the  corpplainant  has  attained 
his  majority.  . 

W. 'P.  CiLTON,  for  the  plaintiff  in  error.  The  note  on 
which  the  judgment  at  law  was  recovered,  was  never  deliv- 
ered by  Camp  to  complainant,  so  that  the  gift  was  never  con- 
summated. [3  Stew.  Rep.  121 ;  1  Stewt.  &  P.  Rep.  56 ; 
1  Ala.  Rep.  52;  2  Id.  117,  648,  669;  7  Id.' 470;  4  Kent's 
Corn.  438;  12  Yes.  Rep.  39;  2  G.  &  John.  Rep.  208;  11 
Cond.  Eng.  Ch.  Rep.  459.]  The  trust  sought  to  be  enforc- 
ed is  both  voluntary  and  executory — chancery  will  r^ot  exe- 
cute it,  though  a  consideration  moved  from  the  complainant's 
father  to  Camp.     [2  Ala.  Rep.  83  ;  2  Story's  Eq.  236.] 

There  is  a  variance  between  the  contract  evidenced  by  the 
note  and  that  alledged  in  the  bill,  and  there  is  ne'iihex  fraud 
or  mtsto^e pretended. in  making  the  note  payable  "  ten  days 
after  date."  Besides  this,  the  bill  is  prematurely  filed,  as  it 
is  not  alledged  that  the  complainant  has  attained  his  major- 
ty.     [2  Ala.  Rep.  571 ;  9  Id.  31  ;  7  Wend.  R.  248.] 

Camp  was  an  indispensable  party  while  living,  and  after 
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his  death  the  bill  should  have  been  revived  against  his  per- 
sonal representative. 

The  judgment  was  recovered  in  the  circuit  court  of  Ta^ 
ladega — neither  Camp  nor  Eldridge  resided  in  Benton  coun- 
ty; consequently  the  chancery  court  of  the  latter  could  not 
take  jurisdiction  of  the  cause.  [8  Porter's  Rep.  63;  8  Ala. 
Rep.  244;  9  Id.  351;  Freeman  v,  McBroom,  et  al.  at  this 
term.]  But  if  all  these  objections  fail,  then  it  is  insisted  that 
as  the  trust  involved  an  isolated  monied  demand,  recoverable 
at  law,  equity  will  not  interfere.  [8  Porter,  339 ;  9  Ala.  R. 
351,] 

The  answers  of  Camp  and  Eldridge.  deny  the  material  al- 
legations of  the  bill,  and  are  opposed  only  by  the  testimony 
of  the  defendant  in  the  judgment.  This  is  not  sufficient  to 
overbalance  them — the  rule  requires  two  witnesses,  or  one 
with  strong  corroborating  circumstances. 

Eldridge  is  a  bona  fide  holder  of  the  note  for  value — he  did 
what  the  maker  of  the  note  should  have  done,  viz:  he  paid 
it ;  dnd  should  be  permitted  to  recover  it.  To  show  that  a 
voluntary  trust,  to  be  executed  in  futuro,  should  not  be  en- 
forced, he  cited' 2  Story's  Bq.  16,  95,  96,  102,  236,  242, 257; 
1  Ves.  jr.  Rep.  52;  6  Id.  656;  18  Id.  91  ;  3  Meriv.  R.  249; 
4  Johns.  Ch.  Rep.  498. 

S.  F.  Rice,  for  the  defendant  in  error,  insisted,  that  the 
form  of  the  note  indicated  a  trust  for  the  benefit  of  the  com- 
plainant. [6  Ala.  Rep.  821.]  This  being  so,  Eldridge  is 
chEurged  with  a  notice  of  the  trust ;  and  besides  he  failed  to 
prove  that  he  is  an  assignee  for  value.  His  answer  upon 
this  point  being  in  avoidance,  cannot  .avail  him  as  evidence. 

Camp  could  not  use  the  trust  fund  to  pay  his  own  debt,  or 
for  his  own  private  use,  and  Eldridge  acquiring  the  note  ^Vith 
notice  stands  in  the  same  predicament.  [1  Rob.  Rep.  (Va.) 
107,  and  note,  112;  5  Rand.  R.  195;  1  Hump.  R.  210;  1 
Mylne  &  R.  Rep.  337.]  Camp  received  the  note  under  an 
agreement  that  he  would  appropriate  the  proceeds  to  the  ben- 
efit of  the  complainant,  and  is  bound  to  perform  his  agree- 
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ment,  whether  any  pecuniary  or  other  consideration  passed 
to  him,  or  not.     [6  Ala.  R.  600.] 

.  The  objection  that  the  bill  is  filed  in  an  improper  county, 
cannot  be  sustained — it  should  have  been  made  in  the  pri- 
mary court  as  soon  as  soon  as  an  opportunity  oiFered.  But 
no  matter  when  made,  it  could  not  have  availed  ;  for  the  bill 
is  not  meroly  to  enjoin  a  judgment,  but  to  dismiss  a  trustee 
and  enforce  a  trust. 

COLLIER,  C.  J. — We  cannot  think  that  the  bill  in  this 
case  is  wanting  in  equity.  The  inducement  of  the  maker  of 
the  note,  it  is  alledged,  was  not  only  to  obtain  the  payee's 
interest  in  the  horse  which  they  held  as  joint  property,  but 
to  lend  his  aid  in  promoting  the  bounty  in  favor  of  his  son. 
How  far  he  may  have  been  influenced  by  the  one  considera- 
tion, or  the  other,  it  is  impossible  to  know,  nor  is  it  impor- 
tant to  inquire  ;  for  it  is  distinctly  affirmed,  that  his  purpose 
in  meeting  the  proposition  of  the  payee  was  to  secure  the  a- 
mount  for  which  the  note  was  given  to  the  complainant. 
Conceding  that  Camp's  interest  in  the  horse  was  worth  $500, 
or  even  more,  yet  if  he  sold  it  under  a  stipulation  with  the 
purchaser,  that  he  would  take  his  note  for  that  amount,  a- 
greeing  upon  its  face  that  the  money  should  be  paid  for  the 
benefit  of  an  infant  son  of  the  vendee,  the  vendor,  by  the 
acceptance  of  the  note,  and  delivery  of  the  horse,  became  a 
trustee  for  the  son.  The  contract  was  consuriSmated  by 
these  several  acts,  and  became  alike  obligatory  upon  both 
parties — the  vendee  was  bound  to,  pay  the  money,  unless  he 
could  show  that  the  contract  was  invalid,  irrespective  of  the 
question  of  consideration,  (6  Ala.  Rep.  600^';)  and  the  vendor 
would  hold  it  in  trust  for  the  person  for  whose  benefit  the  note 
purports  to  have  been  made.  If,  under  such  circumstances,  the 
vendor  could  exempt  himself  from  the  performance  of  the  trust, 
then  he  might  successfully  practice  a  fraud  on  the  maker  of 
the  note,  who  but  for  the  destination  the  money  was  to  re- 
ceive, never  would  have  entered  into  the  contract. 

The  indorsement  of  the  note  by  the  payee  to  Eldridge, 
though  for  a  full  consideration,  cannot  affect  the  rights  of  the 
beneficiary.     Upon  its  face  it  purports  to  be  an  undertaking 
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to  pay  for  the  use  of  the  complainant,  (6  Ala.  Rep.  821,)  and 
of  bourse  informed  the  indorsee  what  was  the  pharaoter  of 
the  security  he  received. 

Assuming  the  case  mads  by  the  bill  to  be  true,  and  the  in- 
dorsement of  the  .note  was  a  breach  of  trust  on  the  part  of 
Camp,  which  authorized  the  cestui  que  trust  to  come  inequi- 
ty and  assert  his  right  to  the  money.  To  make  that  right 
effectual  and  as 'expeditious  as  might  be,  it  wa«  allowable  to 
pray  an  injuction  to  restrain  the  indorsee  in  the  enforcement 
of  his  judgment. 

The  object  of  the  bill  in  this  case  is,  to  secure  a  trust  fund 
in  the  hands  of  the  defendant,  Turner,  and  as  secondary  and 
ancillary  to  this  object,  a  judgment  against  the  holder  of  the 
fund  is  sought  to  be  enjoined.  It  is  unlike  Shraderv.  Walker, 
et  al.  8  Ala.  Rep.  244.  There  the  complainant  prayed,  an 
injunction  upon  the  ground  that  the  judgment  was  unequita- 
ble— being  recovered  upon  a  cause  of  action  which  should 
not  be  enforced.  We  held  that  the  bill  in  such  a  case  should 
be  filed  in  the  chancery  court  of  the  connty  where  the  judg- 
ment was  recovered.  It  may  be  remarked  that  the  necessa- 
ry parties  to  the  bill  resided  in  counties  other  than  that  in 
which  it  was  filed,  but  whether,  if  the  fact, had  been  other- 
wise, the  result  would  have  been  dift'etent,  no  intimation  was 
g;iven.     See  Freeman  v.  McBrown,  et  al.  at  this  tefm. 

In  the  case  at  bar,  we  have  seen  that  the  primary  object  of 
the  bill  \va§  not  to  enjoin  a  judgment,  but  to  arrest  a  fund  in 
the  hands  of  a  judgment  debtor,  so  as  to  make  it  available  to 
the  party  entitled  to  it.  It  is  in  effect  a  suit  against  him,  and 
we  think  it  was  competent  to  have  instituted  it  in  any  coun- 
ty in  which  he  resided.  True,  the  bill  does  not  alledge 
where  the  defendant  Turner  lives,  but  he  does  not  object 
that  it  IS  filed  in  a  county  which  cannot  take  jurisdiction  of 
the  cause,  and  it  is  not  for  a  mere  accessorial  party  to  ask  its 
repudiation. 

The  testimony  of  the  defendant  Turner  was  taken  at  the 
complainant's  instance,  and  establishes  the  allegations  of  the 
bill  as  to  the  purchase  of  Camp's  interest  in  *'  Whale  Bone," 
and  making  the  note  in  question.  True,  the  bill  alledges 
that  the  payee  was  to  keep  the  note  for  the  use  and  benefit  of 
the  complainant,  until  he  attained  his  majority,  and  then  it 
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should  be  delivered  to  hiin  ;  while  the  witness  mefrely  proves 
that  the  money  as  indicated  by  the  note  w.as  to  be  paid  for 
the  iis6  and  benefit  of  the  complainant.  This,  disc^repancy. 
between  the  allegation  and  proof  is  in  our  judgment  unim-; 
portant,  TJie  material  inquiry  was,  whether  "the  complain- 
ant, in  virtue  of  the  cqntract  betweerj  his  father  and  Camp, 
was  entitled  to  the  proceeds  of  the  note,  and  to  this,  the  evi- 
dence is  direct.  Although  "the  answer  of  Camp  may  upon 
this  point  b^' a  denial  of  the  allegation  of  the  bill,  yet  we  in- 
cline to  the  opinion,  that  the  deposition,  corroborated  as  it  is^ 
by  the  note,  which  expresses  a  contract  in  harmony  with  that 
proved,  is  quite  sufficient  to  turn  the  scale  in  favor  of  the 
plaipitiff.  / 

It  was  intimated  at  the  bar  that  the  deposition  referred  toj 
was  taken  without  a. special  order  authorizing  it.  This  sug- 
gestionis' certainly  supported  by  the  record;  but  as  no  ob- 
jection was  made  in  the  court  beloW:  to  the  reading  of  the 
deposition  for  this  irregularity,  it  could  not  be  excluded  here, 
evtft  if  the  objection  were  pressed;  and^the  matter  is  here 
mentioned  only  to  prevent,  surprise  on  the  part  of  the  com- 
plainant in  the  further  progress  of  the  cause. 

The  remaining  question  is,  should  ttie  -cause  have  been 
heard  without  bringing  in  .the  personal  representatives  of  .the 
defendant  Gamp.  This  defendant  was  certainly  a  necessary 
party  when. living.  He  was  one  of  the  two- parties  to  the 
contract  which  induced  the  making  of  the  note — he  was  its 
payee,  alledged  to  be  ,  the  trustee  for  the  complainant,  and 
admitted  to  be  the  assignor  of'  .Eldrldge,  whose  judgment  is 
enjoined.  Unless  he  had  been  made  a  defendant,  he  .would 
not  be  concluded  b'y  a  decree  affecting  hi§  interest,  and  the 
controversy  could  not  in  this  suit  be  definitively  settled.  [2 
Ala.  Rep.  209.]  The  matter  would  be, open  to  further  liti- 
gation between  Eldridge  and  his  assignor's  representatives, 
and  between  the  latter  and  the  complaihant.  As  the  object 
of  a  court  of  equity  is  to  do  complete  justice  and  to  settle  the 
controversy  forever,  thfe  cause  shpuld  .have  stood  over  for  par- 
ties, or  been  dismissed,  unless  they  were  seasonably  made,  or 
a  sufficient  excuse  shown  for  the  omission. 
'^i-  133 
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-  Camp's  death  was  suggested,  and  leave  given  to  make  his 
Irepresentatives  defendants  to  the  bill — no  reason  is  shown 
why  the  complainant  did  not  avail  himself  of  this  permission 
to  revive— rit  does  not  appear  that  Camp  died  insolvent,  and 
that  there  has  been  no  Administration.  In  the  absence  of 
•■  any  thing  in  the  record  of  which  to  predicate  such  a  pre- 
sumption, it  cannot  be  indulged.  That  the  defect  of  parties 
may  be  remedied,  and  the  suit  be  regularly  proceeded  in,  the 
d^epree  us^  reversed  and  the  cause  rems^tided. 


▼^» 


'■   I    v-. 


CLEALAND  y.  WALKER. 

L  Afe  S  g^ieral  rule  where  a  written  contract  is  entered  into  by  an  agent 

with  a  third  person,  to  bind  the  principal  and  make  it  his  act,  it  must  pur- 
port on  its  face  to  be  his  contract ;  but  it  cannot  be  assumed  as  a  Itgal 
cortclusion  from  the  fact,  (hat  the  principal  has  no  middle  name — merely 
subscribing  himself  David  ^aZ^,that  apromissory  note  subscribed  "Da- 
vid S.  Walker,"  by  his  son  and  agent  who  uses  the  initial  S.,  was  accept- 
ed by  the  payees  as  the  personal  undertaking  of  the  agent,  and  that  the 
credit  was  given  to  him ;  but  the  prima  fade  intendment  in  favor  of  the 
principal  may  be  repelled  by  proof. 

2.  The  ratification  of  a  contract  when  fairly  made,  will  bind  the  principal  in 
respect  to  the  agent  and  third  persons  in  the  same  manner  as  if  the  agent 
had  noted  under  a  previous  authority.  But  this  rule  has  its  exceptions ; 
thus  if  one  was  to  say  that  he  authorised  ai^other  person  to  purchase  pro- 
perty and  furnished  the  means  of  paying  for  it,  this  would  not  bind  the 
principal  to  pay,  if  the  agent  had  converted  the  money  ;  but  if  the  money 
was  returned  by  the  agent,  or  the  purchase  made  on  a  credit  and  the  mo- 
ney furnished  by  the  principal,  he  would  be  bound  if  the  agent  did  not 
Apply  it 

3.  For  the  purpose  of  showing  that  a  note  was  intended  to  bind  the  agent  and 
not  the  principal,  wiose  name  is  similar,  it  is  allowable  for  the  principal 
in  an  action  against  him,  to  prove  that-a  suit  had  been  brought  and  prosecu- 
ted to  judgment  against  the  agent ;  but  the  e^ect  of  this  evidence  may  be 
impaired  by  proof,  that,  that  suit  was  brought  by  mistake. 

4.  Where  the  name  of  the  principal  is  not  disclosed  by  the  agent  when  the 
contract  is  made,  it  is  said  that  the  creditor  may  change  either  of  them  at 
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his  election ;  and  although  he  may  have  debited  the  agent,  supposing  him 
to  be  the  principal,  he  may  recover  the  amount  of  the  latter,  if  the  ac- 
count between  the  principal  and  agept  is  not  altered  to  the  prejudice  of 
the  former.  But  if  the  vendor,  with  a  knowledge  of  who  the  principal  is, 
makes  the  agent  his  debtor,  he  is  bound  by  the  efection,  and  can't  look  to 
the  principal  for  payment  •■ 

5.  Where  there  is  testimony  tending  to  establish  a  particu^arresult,  a  prayer 
for  instructions  affirming  an  admitted  legal  proposition,  and  which  involves 
the  consideratioivof  this  testimony,  cannot  be  denied,  on  tljp  ground  that 

■  it  is  abstract,  because  the  evidence  is  not  such  as  should  convince  the 

jury. 

6.  Where  a  charge  conforms  to  the  law,  and  is  authorized  by  the  evidence, 
it  should  be  given  in  the  terrris  in  which  it  is  asked,  though  it  may  be  ne- 
cessary for  the  court  to  give  additional  or  explanatory  instructions ;  and 
the  error  of  a  refusal,  cannot  be  repaired  by  giving  another  charge,  which 
when  critically  examined,  will  be  found  to  lay  down  substantially  the  same 
principle. 

Writ  of  Error  to  th,e  Circuit  Court  of  .Talladega. 

This  was  an  action  of  assumpsit  on  a  promissory  note, 
tried  by  a  jury  who  returned  a  verdict  for  the  defendant,  on 
which  judgment  was-  rendered.  From  a  bill  of  exceptions 
sealed  at  the  plaintiff's  instance,  it  appears  that  he  introduced 
as  a  witness,  one  of*  the  payees  of  the  note  declared  on,  who 
testified  that  it  was  given  for  a  b^rpuche  purchased  by  David 
S;  Walker,  the  son  of  the  defendant ;  that  the  son  represent- 
sd  himself  as  the  duly  authorized  agent  of  his  father.  Proof 
was  adduced  tending  to  show  that  the  son  was  agent,  both 
at  the  time  of  the  purchase  of  the  barouche  and  the  making 
of  the  note.  The  note,  with  its  indorsement,  &c:  was  then 
offered,  and  are  as  follows:  "f^lO.  Wetumpka,  March 
24,  1837.  Nine  months^  after  date  I  promise  to  pay  to  the 
order  of  Nickles,  Poor  4*  Hall,  five  hundred  and  ten  dollars, 
value  received.  (Signed). 

David  S.  Walkek." 
No.         living  at  >      • 

Tkie  Talladega,  Ala.  -^ 

This  note  was  indorsed  in  blank  by  the  payees.  It  wag 
proved  by  the  same  witness  that  the  barojjche  was  purchased 
on  the  credit  qf  the  defendant,  and  the  note  was  received  by 
the  payees  as  his  undertaking  to  pay.     Afterwards,  the  de- 
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.years' previous  to  the  commencement  of  this  action,  acknow- 
ledged that  the  debt  was  just,  and  that  his  son  had  had  de- 
fendant's funds  to  pay.  the  same.      ,  " 

David  S.  Walker,  the  son,  was  then  introduced  as  a  wit- 
ness for  the  dqferidant,  who  stated  that  the  barouche  was  pur- 
chased by  him  on  his  own  account,  and  the  note  in  question 
given  by  Ivim  and  received  by  the  payees  as  his  individual 
liability;  that  the  barouche  had  been  left  by  him  in  the  pos- 
session' of  the  defendant  while  he  was  absent  from  the  ^tate. 
Evidence  was  also  adduced  tending  to  prove  that  the  ac- 
knowledgment of  the  deb|  to  which  plaintiff's  witness  re- 
ferred, was  made  under  the  impression  and  belief  that  the 
barouche,  which  had  not  been  paid  for.  was  .another  which 
the  defendant's  son  had  purchased  for  him.  -/ 

The  defendant  then  produced  the  record  of  a  recovery  by 
one  Gilbert  Glealand,  previous  to  the  commencement  of 
this  suit,  against  David  S.  Walker,  as  ^;he  maker  of  the  note 
now  sought  to  be  recovered.  This  record  was  offered  in 
connection  with  evrdence  tending  to  show  that  the  plaintiff 
in  that  record  and,  in  this  suit'was  the  same  individual.  To 
the  introduction  of  this  record  the  plaintiff  objected,  but  the 
objection  was  overruled,  and  the  evidence  permitted  to  ga  to 
the  jury:  thereupon  the  plaintiff  excepted,-  ' 

Plaintiff  then  olffered  evidence  tending  to  show  that  David 
S."  Walker  had  been  sued  by  mistake,  and  that  no^satisfaction 
had  been  had  from  the  recovery  as  aforesaid  :.  Further,  that 
David  S.  Walker,  when  he  gave  the  note,  represented  the 
name  Subscribed  thereto  to  be  the  defendant's.  Upon  this 
point  the  testimony  was  contradictory. 

The  plaintiff*  prayed  the  court  to  charge  the  jury — 1.  If 
they  believed  the -note  sued  o»  -was  given  for  the  price  of  a 
barouche,  that  DaVid  S.  Walker  had  authority  to  purchase 
the  same  for  the  defendant  on  a  credit,  that  he  did  purchase 
the"  same  as  the  agent  of  the  defendant,  and  gave  the  note 
sued  on,  representing  the  name  sighed  to  it,- to  be  the  defend- 
ant's, and*  it  was  received  by  the  payees  as  the  note  of  the 
defendant,  then'  inlaw  it  Was  the  defendant's  note. 

2.  if  David  S.  Walker  bought  the  barouche  for  the  de- 
fendant and  as  his^'agent,  and  the  credit  was  intended  to  be 
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given  to  the  defendant,  and-thenote  was  received  dn  his  un- 
dertakingto  pay,  under  the  belief  that  the  initial  of  his  mid- 
dle name  was  S*.;  and  -the  defendant  afterwards  received  the 
barouche  and  acknowledged  the  authority  of  the  agent  to 
give  a  note  for  the  price,  then  fhis  would  be  the  defendant's 
note,^^  although  the  agent  may  have  fraudulently  intended  to 
sign  hi's  own  nartie  instead  of  his  principal's,  if  the  payees 
did  not  participate  in  the  fraud. 

These  charges  the  court  refused  to  ^ive,  arid  instructed  the 
jjiry,  that,  if  David  S.  Walker  had  authority  from  defendant 
to  purchase  the  barouche,  and  did  make  the  purchase  for  him 
and  on  his  credit,  and  gave  the  note  sued  on  therefor,  intend- 
ing the  signature  thereto  as  the  defendant's  name,  then  in 
law,  the  note  would  be  the  undertaking- of  the  defendant. 
To  the  refusals  to  charge  the  jury  as  prayed,  the  plaintiff  ex- 
cepted! "  "  ■ 

W.  P.  Chilton  and  S.  F.  Rice,  for  the  plaintiff  in  orror, 
contended  that  if  David  S.  Walker  \vas  the  agent  of  the  de- 
fendant, his  acts  and  declarations  at  the  time  the  contract  was 
made  constituted  a  part  of  the  res  g-esta,  and  are  binding 
upon  the  principal.  [2  Phil.  Ev.  C.  &  H's  Notes,  181,'  5 
Binn.  Rep.  195;  2  Root  Rep.  30,  150;  11  Yerm.  Rep.  477'; 
3  Ala.  Rep.  534;  8  Ala.  Rep.  821.]  As  a  general  rule,  per- 
haps the  agency  of  a  party  who  signs  a  paper  should  appear 
upon  its  face  ;.  but.  this  rule  is  subject  to  various  exceptions. 
[Story  on  Prom.  Notes,  *§.  70;  Story  on  Ag.  <§>147,  161;  3- 
Chit,  on.  Com.  &  Man.  193,  210,  2 11-;  1  Richardson's;  Rep. 
255 ;  Fortune  v.  Brazier,  at  this  term.]  The  subseqiient 
ratification  of  the  act  of  an  ageift,  by  his  principal,  as  the' ac- 
knowledgement of  the  debt  for  which  the  note  is  given,  will 
make  the  note  the  principal's.  [2  Stew.  Rep.  479 ;  2  Ala. 
Rep.  725;  Story  on  Ag. -§,239.]"  ■ 

The  suit  which  was  brought  against  David  S.  Walker,  if 
induced  as  it  dbubtless  was,  by  his  false  representation,  does 
not  estop  the  plaintiff  from  suing  the  defendant.  [21  Maine's 
Rep.  308;  9  B.  &  Cresw.  Rep.  78.]  Where  an  agent  pur- 
chases on  behalf  of  another  person,  whose  name  he  conceals, 
the  principal,  when  discovered,  may  be  sued.  [1  Ala.  Rep. 
"SOI.]     And  on  the  other  hand,  cither  agent  or'  principal  in 
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such  case  may  sue  for  the  breach  of  the  contract.  [1  Gow. 
Rep.  192 ;  7  Wend.  Rep.  172 ;  9  Verm.  Rep.  407.J  The 
defendant  appointed  his  son  his  agent,  receii^d  the  property 
he  purchased,  and  must  pay  for  it,  though  his  son  abused  the 
confidence  reposed  in  him,  or  did  not  act  strictly  in  accord- 
ance with  the  authority  conferred.  [8  Hill's  Rep.  262 ;  £| 
Dana  Rep.  449.  J 

F.  W.  BowDON,  for  the  defendant  in  error.  The  note  is 
maJe  in  the  name  of  the  son — the  defendant's  name  no  where 
appears  on  it,  and  it  cannot  be  made  the  foundation  of  an 
action  against  him.  [48  Law  Lib.  78,  79,  250-1-2  ;  Story 
on  Ag.  <§.  155,  157,  161 ;  9  Co.  Rep.  76;  3  Wash.  C.  C.  R. 
665;  16  Mass.  Rep.  42  ;  1  Paine's  Rep.  252 ;  15  Mass.  Rep. 
340,  344;  H  Id.  27  ;  10  Wend.  R.  271 ;  6  Hill's  Rep.  318.] 
If  one  assumes  to  act  as  agent  without  authority,  he  makes 
himself  personally  liable,  if  the  note  which  he  gives  contain 
apt  words  to  charge  him.  Surplusage  may  be  stricken  out, 
but  names  or  words  cannot  be  inserted,  so  as  to  make  a  new 
contract.  [Story  on  Prom.  Notes,  75,  and  note ;  2  Greenl. 
Rep.  14,  358  ;  13  Johns.  Rep.  307.]  So,  if  a  person  without 
authority  sign  the  name  ©f  another  to  a  note,'  and  receive  the 
consideration,  he  is  not  liable  on  the  note  ;  hut  in  an  action 
on  the  case  for  the  deceit,  or  in  assumpsit  for  the  price  of  the 
goods.  [Chit,  on  Bills,  35,  36;  2  Kent's  Com.  631-2,  12 
Mass.  Rep.  173  ;  Hid.  97  ;  16  Id.  462;  Am.  Jurist,  No.  41, 
p.  19.;  3  B.  «fc  A.  Rep.  114  ;  4  Car.  &  P.  Rep.  121 ;  9  N.  H. 
Rep.  263  ;   11  Sergt.  &  R.  129 ;  .2  Ala.  725.] 

The  principal  is  not  bound  by  the  act  of  his  special  agent, 
unless  the  authority  is  strictly  pursued.  [9  Por.  210  ;  1  Brev. 
R«p.  490 ;  3  Call,  207;  8  Wend.  494.]  In  the  present  case, 
the  proof  is  deficient  in:not  showing  that  the  defendant  was 
not  known  as  well  by  the  name  of  David  3.  as  David  W.alker. 
[Willes'  Rep.  554;  Dyer's  Rep.  279,  a.;  1  Greenl.  Ev.  78, 
and  note  3  ;  3  Taunt.  Rep.  -504 ;  Cro.  Eliz.  Rep.  897  ;  Cro. 
Jac.  Rep.  558,640.] 

-The  record  of  the  suit  against  David  S.  Walker,  shows 
that  the  credit  was  given  to  him,  or  at  feast  that  the  plaintiff" 
had  the  right  to  sue  either  him  or  the  defendant,'^nd  had  made 
an  election  which  estops  him.     [2  Phil.  Ev.  C.  &  H's  Notes, 
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82^84,823;  4  Johns.  Rep.  464;   1  Pick.  Rep.  62;  1  Ala.  R. 
299;  2  Id.  725.] 

If  the  law  wet-e  as  supposed  by  the  plaintiflf,  still  the  charg- 
es should  not  be  given  as  prayed  ;  and  the  court  was  not  bound 
to  reform  them.  [9  Porter,  330.]  The  evidence  shows  that 
the  defendant  acknowledged  the  debt:,  and  the  court  was  ask- 
ed to  charge  as  to  the  ratification  of  the  note. 

COLLIER,  C.  J. — It  is  certainly  coi'rect  as  a  general  rule, 
that  where  a  written  contract  is  entered  into  by  an  agent 
with  a  third  person,  in  order  to  bind  the  principal  and  make 
it  his  act,  it  must  purport  on  its  face  to  be  his  contract.  [Sto- 
ry on  Ag.  <§,  147  to  161.] 

The  ratification  of  a  contract  when  fairly  madd,  will  have 
th6  same  effect  as  an  original  authority  to  bind  the  principal 
not  only  in  regard  to  the  agent  himself,  but  in  re'spoct  to 
"third  persons.  If  therefore  an  agent  has  made  a  *contract, 
without  authority  for  his  principal,  or  beyond  his  authority, 
.and  it  is  afterwards  ratified,  the  principal  may  generally  sue 
and  be  sued  thereon,  in  the  same  manner,  and  with  the  same 
effect  as  if  he  had  originally  given  the  authority.  Omnes 
ratihahitio  retroirahitur,  et  mandato  priori  cequi  paratur. 
[Story  on  Ag.  §  244  to  246.]  This  rule  is  subject  to  many 
exceptions,  where  the  ratification  would  be  inoperative  to  di- 
vest a  right  or  impose  ajegal  obligation.  Thus,  if  one  was 
to  say  that  he  authorized  another  person  to  purchase  property, 
and  furnished  him  the  money  to  pay  for  it  at  the  time,  this 
would  not  bind  the  principal  to  pay  for  it,  if  the  agent  had 
converted  the  money.  But  if  the  money  was  returned  to 
him,  or  the  purchase  made  on  a  credit,  and  the  principal  af- 
terwards furnishes  the  means  of  payment,  he  would  be  Jaound 
for  the  faithlessness  of  the  agent  in  not  applying  them. 

It  cannot  be  assumed  as  a  legal  conclusion  from  the  fact 
that  the  defendant  has  no  middle  name  indicated  by  the"  ini- 
tial S,  and  his  son  and  supposed  agent  thus  writes  his  name, 
that  the  payees  gave  credit  to  the  latter,  and  accepted  his  in- 
(^ividual-  note  as  evidence  of  his  persohal  liability.  Where 
the  plaintiff  declared  by  the  name  of  William  T.  Robinson, 
and. gave  in  evidence  a  deed  to  William  Robinson,  the  inser- 
tion of  the  initial  of  a  rtiiddle  name  was  deemed  an   immkte- 
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rial  variance ;  for  the  law  kiioWs  of  but  one  christi^  name. 
[Franklin  v.  TQlmage,  5  Johns.  Red.  84.]  In  Keene  v. 
Meade,  3  Pet..R.  (>,  a  commission  issued  in  tire  name  of  Rich- 
ard. JV/.  Meade,  though .  his  true  name  was  Richard  W. 
The  court  said,  "  it  may  well  be  questioned  whether  the  mid- 
dle letter  of  a  name  forms  any  part^of  the  christian  name  of  a 
party.  It  is  said  the  law  knows  only  of  one  christian  name  j 
and  there  are  adjiidged  cases  strongly  countenancing,  if  not 
fully  establishing,  that  the  entire  omission  of  a  middle  letter 
is  no't  a  misnomer  or  a  variauce."  [See  also  Willes'  R.  559.] 
These  citations  are  quite  suflicient  to  show,  that  subscribing 
the  name  of  the  maker  of  the  note  David  S.  is  not  conclusive 
that  the  defendant,  DaVid,  who  had  no  middle  name  was  not 
intended.  '  Even  conceding  that  it  was  prima  facie  the  note 
of  the  s©n,  and  yet  the  presumption  may  be  rebutted  by 
ptoof  that  ..the  note  was  in  fact  made  by  him  as  the'  agent  of 
the  defendant,  or  accepted  by  the  payees  as  imposing  a  lia- 
bility upon  the  defendant.  This  point  was  expressly  so  rul- 
ed in  Allen  V.  Brock  way,  et  al.  17  Wend.  Rep,  4<).  See  also, 
8  Cow.  Rep.  31 ;  5  Wheat.  Rep.  326 ;  2  Ala.  718 ;  4  Ala.  R, 
198. 

For  the  purpose  of  showing  that  the  note  declared  on  was 
received  as  the  personal  liability  of  the  son,  it  was  competent 
for  the  defendant  to  prove  by  the  record  that  a  suit  had  been 
brought  thereon,  and  prosecuted  to  judgment  against  the  son. 
Whether  this  evidence  would  have  been  sufficient  in  itself 
to  establish  the  fa6t,  or  that  the  holder  of  the  note  had  elect- 
ed to  consider  the  .son  his  debtor,  we  need  not  inquire.  How- 
ever this  may  be,  it  was  clearly  competent  for  the  plaintiff 
to  show  that  that  suit  was  prosecuted  against  the  son.  by  mis- 
take, and  thus  impair  or  destroy  the  effect  which  the  record 
might  otherwise  have. 

In  Thompson  v.  Davenport,  9  B.  &  C.  Rep.  78,  it  was  de- 
cided that  the  principal  may  be  liable,  and  also  the  agent, 
and  vice  versa,  where  the  principal  was  not  disclosed,  so  that 
it  could  not  be'inferred  that  there  was  not-  an  election.  So 
if  a  person  sells  goods,  supposing  he  is  dealing  with  theprin- 
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cipal,  but  afterwards  discovers  that  the  person  with  whom 
he  dealt  is  not  the  principal  in  the  transaction,  but  merely  an 
agent,  he  may  recover  the  amount  of  the  principal,  though 
he  had  debited  the  agent :  Provided,  the  state  of  the  account 
between  the  principal  and  agent,  is  not  altered  to  the  prejur 
dice  of  the  former.  But  if  the  vendor  knows  that  the  peN 
son  he  is  dealing  with  is  an  agent,  and  who  the  principal 
is,  and  notwithstanding  makes  the  agent  his  debtor,  he 
cannot,  upon  the  agent's  failure,  charge  the  principal;  be- 
cause, when  he  had  the  power  to  do  so,  he  made  his  election. 
[15  East,  62;  4  Taunt.  574;  21  Maine  Rep.  308^  Story  on 
Ag^.  297,  298,] 

Though  the  evidence  may  have  been  contradictory  as  to 
the  fact  of  David  S.  Walker's  agency,  or  as  to  the  credit  be- 
ing given  to  the  defendant,  or  of  the  acceptance  of  the  note 
by  the  payee,  as  a  promise  by  him,  or  of  the  subsequent  rati- 
fication of  the  transaction  by  the  defendant,  yet  there  was 
certainly  testimony  directly  to  these  points. 

From  this  view  of  the  law  and  the  evidence,  it  is  perfect- 
ly clear  that  the  first  charge  prayed  should  have  been  given. 
It  merely  asked  the  court  to  direct  the  jury,  that  if  they  be- 
lieved the  note  sued  on  was  given  for  the  price  of  a  barouche 
which  David  S.  Walker  was  authorised  to  purchase  for  the 
defendant,  on  a  credit,  that  he  represented  the  name  signed 
to  it,  to  be  the  name  of  the  defendant,  and  that  it  was  re- 
ceived by  the  payees  as  the  note  of  the  latter,  then  in  law  the" 
defendant  was  liable  to  pay  it.  ■       . 

The  second  prayer  for  instructions,  request-ed  the  court  to 
instruct  the  jury,  that  if  David  S.  W,  purchased  the  barouche 
for  the  defendant,  as  his  agent ;  that  the  credit  was  intended 
to  be  given  to  the  defendant,  and  the  note  received  as  his 
undertaking  to  pay,  under  the  •  belief  that  he  had  a  middle 
name,  the  initial  of  which  was  S.,  that  the  defendant  after- 
wards received  the  barouche,  and  acknowledged  the  autho- 
rity of  the  agent  to  give  a  note  for  the  price,  then  the  note 
would  bind  the  defendant ;  although  the  agent  may  have 
fraudulently  intended  to  sign  his  own  name  :  Provided,  the 
134 
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payees  did  not  participate  in  the  fraud.  This  prayer  assum- 
ed, that  in  addition  to  the  purchase  by  the  son,  as  the  agent^ 
and  the  giving  and  receiving  the  note  as  the  written  promise 
of  the  defendant  to  pay,  the  jury  should  be  satisfied  that  the 
latter  also  received  the  barouche,  and  acknowledged  the  au- 
thority of  the  agent  to  give  a  note  for  the  amount.  The 
first  part  of  the  prayer  was  confessedly  warranted  by  the  evi- 
dence, and  there  was  certainly  testimony  tending  to  show 
that  the  transaction  was  approved  by  the  defendant.  Whe- 
ther sufficient  to  convince  a  jury  is  quite  immaterial — it  was 
doubtless  their  duty  to  consider  it,  and  either  party  might 
pray  the  direction  of  the  court  in  respect  to  it.  It  is  objected 
that  the  evidence  upon  this  point  was,  that  the  defendant 
had  acknowledged  the  debt  for  the  barouche  was  just,  and 
that  David  S.  W.  had  had  funds  in  his  hands  to  pay  it. 
Whether  the  admission  extended  to  the  note  was  a  question 
of  fact,  for  the  solution  of  the  jury — it  would  be  too  much  to 
assume,  that  it  referred  to  the  contract  merely,  independent 
of  the  note.  It  cannot  then  with  propriety  b?  concluded, 
that  the  charge  asked  in  respect  to  the  ratification  or  adop- 
tion of  the  note  was  abstract,  and  tvas  rightly  denied  for  that 
cause. 

Where  a  charge  conforms  to  the  law,  and  is  authorized  by 
the  evidence  adduced,  it  should  be  given  in  the  terms  in 
which  it  is  asked,  though  it  may  be  proper  for  the  court  to 
give  additional  or  explanatory  instructions.  The  error  of  a 
refusal  cannot  be  repaired  by  giving  another  charge,  which, 
when  critically  scanned,  will  be  foiind  to  lay  down  substan- 
tially the  same  principle. 

What  has  been  said,  will  sufficiently  indicate  the  error  of 
the  circuit  court.  It  remains  but  to  add,  that  its  judgment 
is  reversed,  and  the  cause  remanded. 
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WALKER,  ET  AL.  V.  MILLER  &  Co. 

1.  M.  &  Co.  indorsed  for  W.  certain  notes  which  the  latter  gave  in  part  pay- 
ment of  a  steamboat,  and  to  indemnify  the  indorsers  against  liability,  W. 
executed  to  them  a  mortgage  on  the  boat,  stipulating  to  have  the  boat  in- 
sured and  assign  the  policy  to  the  mortgagees';  W.  afterwards  befng  in 
failing  circumstances,  made  an  assignment  of  all  his  estate  and  effects 
{including  the  boat)  to  C.  &c.;  M.  &  Co.  filed  a  bill  against  W.,  his  as- 
signees and  others,  alledging  the  assignment,  the  insolvency  of  W.,  his 
failure  to  insure,  and  assign  the  policy :  Further,  that  the  assignees  deny 
their  right  as  mortgagees,  claim  under  the  assignment  an  exclusive  right 
to  the  boat  to  enable  them  to  execute  their  trust,  avow  their  purpose  to 
employ  and  sell  it  irrespective  of  the  complainants  lien.  It  is  also  alledg- 
ed  that  the  assignees  are  unable  to  make  good  a  loss  resulting  from  its 
destruction,  or  condemnation  to  satisfy  the  demands  of  persons  furnish- 
ing supplies,  &c :  Held,  that  the  case  stated  in  the  bill,  authorized  the  in- 
terposition of  chancery,  so  as  to  make  the  boat  subservient  to  the  com- 
plainant's lien,  upon  the  principle  quia  timet ;  and  this  although  neither  of 
the  notes  was  due. 

2.  Quere'^  Where  a  bill  alledged  that  the  mortgagor  of  a  boat  was  to  have 
it  insured  and  assign  the  policy  to  the  mortgagees,  which  was  not  done 
and  the  mortgagor  admits  by  his  answer  that  he  had  not  assigned  the  poli- 
cy, but  alledges  he  had  insured  in  a  solvent  office  for  the  benefit  of  all 
concerned,  with  which  the  mortgagees  w«re  well  satisfied  ;  as  the  defend- 
ant admits  that  he  did  not  comply  with  the  contract  in  respect  to. the  in., 
surance,  is  not  the  affirmation  of  what  he  did  and  the  complainant's  as- 
sent to  it,  irresponsive,  and  should  it  not  be  proved  by  the  respondent 

3.  An  assignment  by  a  debtor  of  all  his  estate  and  effects  to  trustees  for  the 
benefit  of  his  creditors,  operates  as  a  quit  claim  of  the  assignor's  interest 
in  the  same  plight  and  condition  as  he  himself  held  the  property  conveyed, 
and  will  not  defeat  pre-existing  liens ;  nor  can  the  trustees  be  regarded 
as  purchasers,  or  the  cestuHs  que  trust  creditors  within  the  registry  acts. 

4.  Where  a  deed  assigning  all  a  debtor's  property  to  trustees  for  the  benefit 
of  creditors,  contemplates  the  exclusive  management  of  the  interests  con- 
veyed, by  the  trustees  in  the  execution  of  their  trust ;  it  is  competent  for 
the  trustees  to  assert  their  rights  under  the  deed  without  making  the  cre- 
ditors parties  to  a  suit  in  chancery ;  and  being  competent  to  sue  if  they  take 
possession  of  property  which  belongs  to  others,  or  on  which  others  have 
liens  they  may  be  sued  without  bringing  the  cesiuHs  que  ti-icst  into  court. 

5.  A  mortgage  was  executed  of  a  steam-boat  to  indemnify  the  mortgagees 
aflindorsqrs  of  certain  promissory  notes,  which  authorised  the  mortgagees 
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to  take  possession  of  the  boat  if  the  notes  were  not  paid  as  they  matured, 
and  stipulated  further;  that  the  boat  should  not  leave  the  waters  of  the  Mo- 
bile bay,  and  that  the  mortgagors  would  cause  her  to  be  insured  and  as- 
sign the  policy  to  the  mortgagees.  A  bill  qtiia  timet  was  filed  by  the  mort- 
gagees against  the  mortgagor  and  his  assignees,  who  had  obtained  the  pos- 
session of  the  boat,  wlych  was  heard  before  the  notes  became  due:  Hdd, 
that  the  decree  should  require  the  assignees  to  enter  into  bond  with  sure- 
ties to  keep  the  boat  in  good  repair — not  to  remove  her  from  the  waters 
of  the  Mobile  bay — ^to  cause  her  to  be  insured  and  assign  the  the  policy 
and.  until  this  was  done  they  and  tlieir  sureties  should  stand  as  insurers. 
Further,  if  tlie  notes  should  not  be  paid  as  agreed,  then,  they  would  deli- 
ver the  boat  to  the  mortgagees  free  from  the  liens  of  material  men,  &c. 
If  such  a  bond,  should  not  be  given,  the  decree  might  direct  a  sale  of  the 
boat  by  the  sheriff,  &c.,  for  tlie  purpose  of  preserving  the  fund  until  the 
debt  matiu-ed,  or  conflicting  liens  were  adjusted. 

Writ  of  Error  to  the  Court  of  Chancery  sitting  at  Mobile. 

The  defendants  in  error  alledge  in  their  bill  that  on  or 
about  the  16th  of  December,  1845,  one  Adams  sold  to  Rob- 
ert L.  Walker  a  steamboat  called  the  Dallas,  for  the  sum  of 
$15,000  ;  one  half  of  which  sum  has  been  paid,  and  for  the 
remainder  of  the  purchase  money,  Walker,  together  with 
Hamilton  R.  Johnston,  gave  four  notes  of  the  date  aforesaid  ; 
the  first  of  which'  is  for  the  sum  of  $1500,  due  the  1st  of  Jan- 
uary, 1847;  the  second  for  $2000,  due  the  1st  of  February 
.thereafter;  the  third  fer  $2000,  due  the  1st  of  March,  and 
the  fourth  for  the  same  sum,  payable  on  the  1st  of  April 
thereafter.  These  notes  were  all  indorsed  by  the  complain- 
ants, on  condition,  that  Walker  would  execute  a  mortgage  of 
the  boat  for  their  indemnity,  and  the  boat  was  thereupon  de- 
livered to  the  vendee.  Accordingly,  a  mortgage  was  exe- 
cuted by  Walker  to  the  complainants,  bearing  date  the  16th 
of  December,  1845,  which  was  duly  acknowledged  and  re- 
corded in  the  county  court  of  Mobile  in  1846 ;  the  parties 
and  boat  all  being  in  that  county. 

It  is  further  alledged,  that  as  a  condition  on  which  com- 
plainants agreed  to  indorse  Walker's  notes,  the  latter  agreed 
that  the  steamboat  should  not  leave  the  waters  of  Mobile 
bay,  and  should  be  kept  insured  for  an  amount  sufficient  to 
cover  the  notes,  and  that  the  policies  should  be  transferred  to 
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the  complainants  ;  which  agreement  is  evidenced  by  a  mem- 
orandum written  and  subscribed-at  the  foot  of  the  mortgage. 

Since  the  execution  of  the  several  transactions  above  sta- 
ted, Walk;^er  has  become  insolvent;  on  the,  5th  of  February, 
1846,  he  executed  a  deed  of  assignment  of  all  his  property  to 
Thomas  J.  Carver  and  Benjamin  M.  Woolsf^y,  of  the  city  of 
Mobile  ;  in  the  schedule  of  his  personalty  thereto  annexed, 
is  the  following,  viz  :  "  one  steamboat  Dallas,  Capt.  H.  R. 
Johnston,  commander."  That  deed  was  made  to  enable  the 
assignees  to  collect  the  debts  due  the  assignor,  and  to  sell  his 
title  to  the  property  conveyed  by  him,  and  to  apply  the  pro- 
ceeds to  the  payment  of  certain  debts.  The  assignor  did  not 
intend  to  impair  the  Hen  he  had  previously  given  to  the 
complainants;  for  the  deed  of  assignment  affirms  that  it 
made  no  provision  for  them,  because  he  had  already  given 
them  a  mortgage  on  the  boat  for  their  security,  which  he 
considered  a  full  protection.  But  his  intention  was  to  c'bn- 
ve}''  the  boat  subject  to  their  lien,  and  of  this  the  assignees 
were  informed ;  they  cannot  therefore  be  allowed  to  defeat 
the  complainant,  by  perverting  the  deed  to  a  purpose  never 
intended. 

Complainants  further  alledge  that  the  assignees  of  Walker 
have  taken  the  "Dallas"  into  their  possession,  claiming  un- 
der the  assignment  the  entire  interest  therein,  as  if  the  mort- 
gage above  mentioned  had  never  been  executed ;  that  they 
are  now  rimnmg  it,  under  the  command  of  Johnston,  for 
.freight  and  passengers,  on  the  rivers  emptying  into  the  Mo- 
bile bay,  by  which  the  boat  may  be  subjected  to  the  liens  of 
mariners,  and  other  claims,  or  may  be  entirely  lost  or  de- 
stroyed by  fire  or  other  perils ;  and  the  lien  of  the  complain- 
ants become  wholly  valueless.  Further,  neither  Walker  nor 
Woolsey  and  Carver  have  caused  to  be  effected  any  insurance 
on  the  "Dallas;"  that  Walker  is  wholly  insolvent,  and  his 
assignees  and  Johnston,  both  collectively  and  individually, 
are  unable  to  indemnify  the  complainants  for  their  surety^ 
ship,  should  they  lose  the  benefit  of  the  mortgage. 

The  assignees  assume  the  right  to  sell  the  entire  interest 
in  the  boat,  and  apply  the  proceeds  to  the  payment  cff  the 
debts  as  provided  for  in  the  deed  of  assignment,  without  re- 
gard to  the  complainants'  rights ;  and  if  a  sale  is  made  by 
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them,  the  boat  maybe  sent  off  or  destroyed,  to  the  prejudice 
of  the  complainants. 

Carver  and  Woolsey  are  charged  with  confederating  with 
AYalker.  tind  Johnston,  and  other  persons  unknown  to  the 
complainantS.j^r  the  purpose  of  taking  possession  of  the  boat 
and  making  a  profit  from  it,  without  regard  to  the  risk  of  her 
loss,  or  the  danger  of  her  becoming  incumbered,  or  carried 
away;  that  Adams  refuses  to  come  in  under  the  deed  of  as- 
signment, and  unless  complainants  can  be  relieved  in  equity, 
they  have  no  adequate  remedy,  (fcc. 

The  bill  prays  that  Walker,  Carver,  Woolsey  and  Johnston 
be  made  defendants  ;  that  process  issue  to  bring  them  before 
the  Court,  (Jc-c;  that  the  mortgage  and  lien  of  the  complainants 
upon  the  "■  Dallas"  be  established  and  made  effectual  in  law, 
in  preference  to  the  claim  set  up  under  the  deed  of  assign- 
ment ;.  that  Carver,  Woolsey  and  Johnston,  and  all  others,  be 
enjoined  and  forbidden  to  use,  remove,  sell  or  otherwise  dis- 
pose of  her,  until-  the  sum  for  which  she  will  sell  .be  properly 
secured,  and  proper  means  Jbe  taken  to  make  it  available  to 
the  complainants ;  that  the  boat  be  insured,  so  as  to  prevent 
a  loss  to  the  complainants  in  the  event  of  her  loss  by  fire, 
«^c.;  that  she  be  placed  in  the  custody  of  the  sheriff,  or  other 
trustee,  until  properly  secured  or  disposed  of;  or  that  she  be 
sold':  Further,  that  a  receivet  be  appointed  to  take  charge 
of  and  manage  the  boat,  &c.  unless  bond  with  good  surety 
be  given  that  the  value  thereof  to  the  extent  of  the  com- 
plainants' claim,  be  paid  ill  discharge  of  the  indorsements 
made  by  them  ;  and  that  such  other  relief  as  may  be  appro- 
priate be  granted. 

The  defendant  Walker  answered,  admitting  the  purchase 
of  the  "  Dallas"'by  him,  as  alledged  by  the  complainants,  the 
execution  of  the  mortgage  and  its  delivery  to  them  more  than 
thirty  days  previous  to  the  9th  February,  1846,  when  he  ac- 
knowledged it  with  a  view  to  its  registration.  He  states  that 
the  boat  was  insured  when  he  purchased  it  at  Louisville, 
Kentucky,  for  $12,000,  and  he  caused  the  insurance  to  be 
renewed  in  responsible  insurance  offices  in  the  same  city, 
for  the  same  amount,  for  the  benefit  of  all  concerned,  and 
the  policies  of  course  insure  to  the  complainants  to  the  ex- 
tent of  their  interest.     Respondent  admits  his  insolvency, 
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that  he  had  made  an  assignment  of  his  estate  for  the  benefit 
of  his  creditors  ;  but  did  not  make  any  provision  for  the  ben- 
efit of  the  complainants,  because  he  had  supposed  the  mort- 
gage on  the' boat  was  an  ample  indemnity,  and  would  re- 
main unaffected  and  in  full  force.  He  states  that  he  did  in- 
form his  assignees  of  the  existence  of  the  complainants' 
mortgage  at  the  time  he  executed  the  deed  to  him — Carver, 
previous  to  the  purchase  of  the  boat,  was  informed  of  his  in- 
tention to  purchase,  and  to  propose  to  the  complainants  to 
take  a  lien'  on  the  boat  and  become  his  indorsers  for  $8000. 

Carver  and  Woolsey  filed  several  answers.  They  eacH 
insist  upon  the  benefit  of  a  demurrer — the  former  admits  that 
Walker  informed  him  of  his  intention  to  purchase  the  "^Dal- 
las," and  propose  to  the  complainants  to  give  them  a  lien  on 
it,  if  they  would  become  his  sureties  for  eight  thousand  dol- 
lars of  the  purchase  money — both  of  them  admit  that  on  the 
5th  of  February,  1846,  at  the  time  Walker  executed  the  deed 
of  assignment,  he  informed  them  that  the  complainants  had  a 
lien  or  mortgage  on  the  "  Dallas,"  and  were  secured  ;  but 
did  not  describe  the  lien  more  particularly.  This  was  the 
only  notice  these  defendants  had  of  the  existence  of  the 
mortgage,  until  after  the  deed  of  assignment  was  executed. 
Both  these  defendants  insist  that  the  mortgage  Was  not  ac- 
knowledged, or. proved  and  registered,  until  more  than  thirty 
days  after  its  execution  and  delivery  to  the  mortgagees. 
They  affirm  that  the  boat  was  iusured,  as  Walker  alledges, 
and  was  under  an  insurance  for  the  benefit  of  all  concerned, 
when  the  bill  was  filed.  They  admit  that  under  the  assign- 
ment, they  took  possession  of  the  boat,  and  run  the  same  for 
freight,  &c.  under  the  command  of  their  co-defendant,  Johns- 
ton ;  that  they  believe  Walker  did  not  intend  by  the  assign- 
ment to  impair  the  lien  of  the  complainants,  yet  insist  that 
the  failure  of  the  latter  to  have  their  mortgage  recorded  with- 
in thirtv  days  from  its  delivery,  made  it  inoperative.  They 
therefore  claim  the  entire  interest  in  the  "  Dallas,"  but  as 
trustees,  shall  sell  only  such  interest  as  they  acquired  by  the 
assignment.  These  defendants,  as  well  as  their  co-defendant 
Walker,  deny  that  the  boat  has  run  upon  other  waters  than 
those  entering  into  the  Mobile  bay,  since  the.  execution  of 
the  mortgage  to  the  complainants  ;  and  therefore  insist  that 
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the  mortgage  has  not  been  forfeited,  and  that  no  sufficient 
ground  is  stated  in  the  bill  for  the  intorposition  of  equity. 
Both  the  defendants  admit  that  they  are  not  creditors  of 
Walker,  and  that  they  are  not  able  to  make  good  the  loss  to 
the  complainants,  should  the  boat  be  destroyed,  or  they  oth- 
erwise fail  to  obtain  the  benefit  of  their  mortgage. 

The  defendant,  Johnston,  denies  that  he  had  any  know- 
ledge of  the  existence  of  the  mortgage,  until  after  its  registra- 
tio<^i ;  admits  that  he  was  employed  by  Walker  as  the  cora- 
ma,nder  of  the  "  Dallas,"  and  since  the  assignment  to  Carver 
and  Woolsey,  has  been  employed  by  them  in  the  same  capa- 
city. He  demurs  to  the  bill  on  the  ground  that  he  is  an  im- 
proper party,  having  no  interest  in  the  matter  in  controversy. 
All  the  defendants  deny  all  fraud,  and  combination,  to  re- 
move the  boat,  or  otherwise  prejudice  the  complainant's  lien. 

The  complainants  replied  to  the  ci,nswers-,  re-affirming  the 
truth  of  the  allegations  of  their  bill,  and  averring  their  suffi- 
ciency to  sustain  their  prayer  for  relief  It  is  also  alledged, 
that  the  answers  are  wholly  insufficient,  and  irrelevant,  and 
are  untrue — all  which  the  complainants  are  able,  and  willing, 
and  offer  to  prove,  6^c. 

The  complainants  objected  to  the  admission  of  the  sche- 
dules offered  by  the  defendants,  because  they  are  no  part  of 
the  deed  of  assignment — are  not  signed  by  either  party — are 
not  identified  in  any  manner — were  not  proved  or  acknow- 
ledged, but  were  lodged  at  a  time  other  than  that  when  the 
deed,  was  deposited  in  the  clerk's"  office  for  registration.  It 
does  not  appear  that  the  schedules  are  the  papers  referred  to 
in  the  deed,  as  being  "  in  the  possession  of  J.  T.  Carver." 
This  being  the  case,  it  was  insisted,  that  the  registry  of  the 
deed  was  imperfect.    . 

A  decree  was  rendered  by  the  chancellor,  reciting  that  the 
cause  came  on  to  be  heard  on  the  bill,  answers,  deposition, 
and  the  documents  produced  on  the  trial,  to  wit,  the  original 
mortgage  to  the  complainants,  the  agreement  for  insurance^ 
and  the  transcript  of  the  mortgage  certified  from  the  records 
of  the  county  court  of  Mobile ;  also,  the  original  deed  of  as- 
signment set  up  in  the  answers,  and  certain  schedules  with 
the  indorsement  thereon,  without  further  proof  to  show  that 
they  w«reduly  recorded  and  part  of  that  deed.     The  com- 
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plainants  objected  to  the  schedules  for  the  reasons  mentioned 
above.  Thereupon,  it  was  adjudged  that  th?  complainants 
were  entitled  to  relief  as  prayed  by  the  hill.  .,.,  ; ,   • 

But  it  appeared  to  the  court  that  divers  persons  by  petition 
filed  therein,  claim  liens  on  the  steamer  "  Dallas  "  for  steres,, 
&c.  furnished,  uader  tlje  several  statutes  providing  a.remedy 
by  libel  in  the  nature  of  admiralty  proceedirjgs,  and  pray  that 
the  chancellor  will  subject  the  boat  to  their  demands,'and  al>- 
low  them  the  same  rertiedy  which  is  granted  in  the  proper 
court,  inasmuch  as  the  boat  is  in  the  custody  of  his  court, 
and  they  cannot  enforce  their  demands  in  the  appropriate  tri- 
bunal.. These  petitioners,  the  chancellor  was  of  opinion, 
were  entitled  to  be  heard,  and  their  claipis  would  therefore 
be  considered  when  the  ^^  question  of  the  distribution  of  the 
fund  should  come  up.       .  ■ 

It,  was  further  ordered  and  decreet!,  that  the  mortgage, 
agreement  and  lien  of  the  complainants  is  paramount  and  ef- 
fectual against  the  defendants;  that  the  register  do  sell  the 
steamer  "  Dallas,"  her  apparel  and  furniture,  at,.&c.  for  cash, 
first  giving  ten  days'  previous  notice,  &c.  unless  the  defend- 
ants, or  some  one  of  them,  shall  within  five  days  from  the 
rendition  of  the  decree,  give  to  the  register  a  bond  with  goo.d 
security,  payable  to  the  complainants ;  conditioned  to  indem- 
nify and  save  them  harmless  from  all  damages  or  loss  byrea- 
son  of  their  indorsements  alledged  in  the  bill,  &c.  It  was 
also  referred  to  tiie  register  to  ascertain  how  much  was  due 
on  the  notes  indorsed  by  the  complainants — how  much  was 
due  to  each  of  the  claimants  of  liens,  an4  to  report,  ^c.  \ 

.  A.  F.  Hopkins  and  W.  G.  Jones,  fpr  plaintiffs  in  error. 
The  assignment  made  by  Walker  to  Carver  and  Wqolsey  on 
the  0th  February,  1846,  and  recorded  on  the  6th  February,, 
1846,  provides  for  the  payment  of  certain  preferred  creditors 
absolukly  and  uncdndiiionally.  Therefore,  their  assent  to 
the  deed  will  be  presumed,  though  they  have  not  actually 
executed  it ;  and  such  deed  is  not  void  because  other  credi- 
tors are  provided  for  on  condition^of  their  executing  a  release. 
[9  Port.  566;  "7  Ala.  262.]  /  . 
Carver  and  Woolseyare  mere  naked  trustees  for  thecredi-, 
135  ..... 
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tors,  having  no  interest  themselves.  Equity  will  look  to  the 
substance  of  the  case — to  the  parties  really  interested — and 
will  regard  C.  4"  W.  as  standing  in  the  place  of,  and  repre- 
senting the  creditors ;  although  they  were  not  their  agents  in 
obtaining  the  assignment.  [11  Wheat.  Rep.  82,  et  seq.;  2 
Binn.  Rep.  497;  5  Cond.  Eng.  Ch.  Rep.  343.]     - 

T.  P.  Miller  &  Co.  lost  the  priority  of  the  lien  of  their 
mortgage,  as  against  the  creditors  claiming  under  the  assign- 
ment, by  failing  to  have  their  mortgage  recorded  in  due  time. 
[Clay's  Dig.  255,  256,  <§.  5.]     > 

The  creditors  are  regarded  as  purchasers  for  a  valuable 
consideration,  within  the  meaning  of  the  statute,  and  having 
no  notice  of  the  unrecorded  mortgage,  tmtil  after  the  assign- 
ment was  executed  and  recorded,  the  statute  makes  the  un- 
recorded mortgage  void  as  to  them.  [S.Ala.  R.  866,  and  the 
cases  there  cited.  [If  regarded  as  creditors^  notice  will  not 
affect  them.     [2  Lom.  Dig.  368.] 

It  maybe  admitted  that  creditors  at  large  are  not  the  cre- 
ditors meant  by  the  statute ;  but  the  creditors  provided ,  for 
by  the  assignment  ceased  to  be  creditors  at  large  as  soon  as 
the  assignment  was  made  and  recorded.  They  thereby  ac- 
quired a  specific  lien  on  the  property  for  a  liquidated  debt; 
and  it  makes  no  difference  whether  such  lien  is  acquired  by 
judgment,  execution,  attachment,  mortgage,  assignment, 
deed  of  trust  or  otherwise.     [8  Ala.  866  ;  1  Metcalf,  214.] 

Carver  and  Woolsey  were  appointed  and  made  assignees 
by  "Walker,  and  not  by  the  creditors.  No  notice  to  C.  Sc  W. 
could  affect  or  prejudice  the  rights  of  the  creditors.  [11 
Wheat.  87;  2  Binney,  497;  1  Tamlyn,  172 ;  5  Cond.  Eng. 
Ch.  R.  343;  4  Eq.  Dig.  404,  §  15,  citing  2  Johns.  R.  320.] 

Though  the  assignment  was  doubtless  made  of  his  own 
will,  yet  as  it  was  to  secure  bona  fide  debits,  it  was  not  tech- 
nically a  mere  voluntary  conveyance.  After  it  was  recorded, 
it  was  irrevocable  by  Walker ;  and  any  one  of  the  preferred 
creditors  might  certainly  insist  on  and  enforce  its  perform- 
ance.    [2  Ala.  Rep.  315 ;   1  Stewt.  &  P.  Rep.  11..] 

Even  if  the  court  will  hot  look  to  their  creditors  and  pro- 
tect their  rights  under  the  assigtiment,  but  looks  only  to-Car- 
ver  and  Woolsey,  yet  C.  &  W.  are  to  be  considered  purchas- 
ers.    [See  the  cases  above  cited.] 
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In  that  point  «f  view,  it  is  insisted  thafC.  &  W.  had  not 
in  fact  such  notice  of  the  unrecorded  mortgage,  as  would  de- 
feat the  statute  and  set  up  the  unrecorded  mortgage.  To 
have  this  effect,  it  is  not  sufficient  to  show  circumstances 
which  might  put  purchasers  on  inquiry.  The  notice  must 
be  clear,  definite,  and'  exact.  [2  Sugd.  on  Vend.  p.  255,  ch. 
16,  note  403  ;  lb.  315,  317;  Fonb.  Eq.  449,  450,  451;  2  At- 
kyns;  275-  3  Ves.  Jr.  478;  19  Id,  435;  8  Cowen,  260-;  2 
Johns.  Ch.  R,  182 ;  4  Eq.  Dig.  404,  §  15.] 

The  fact  that  Carver's  name  appears  subscribed  as  a  wit- 
ness to  the  mortgage,  can  have  no  influence  in  showing  no- 
tice ;  for  it  is  clearly  proved  that  he  subscribed  his  name  af- 
ter the  assignment  to  him  and  Woolsey  vas  made  and  re- 
corded. Besides,  being  a  subscribing  witness,  is  not  even 
prima  facie  evidence  of  knowledge  of  the  contents  of  the 
instrument.  [2  Sug.  on  Vend.  343 ;  5  Taunt.  257;  1  Vesey, 
Sr.  6 ;   1  Esp.  Rep.  57.] 

The  notes  being  not  yet  due,  the  bill  was  prematurely 
filed.  No  sufficient  ground  is  shown  for  coming  into  equity 
before  the  forfeiture  of  the  mortgage.     [4  Johns.  Ch.  R.  571.] 

Walker  retained  the  right  of  possession  of  the  boat,  until 
there  Avas  a  failure  by  him  to  pay  either  one  or  all  -the  notes, 
and  this  right  would  be  liable  to  the  beneficiaries  under  the 
deed ;  or  if  not  required  to  answer  the  purposes  of  the  deed, 
might  be  subjected  to  the  debts  of  6ther  creditors.  [2  Ala. 
R.  314.]  The  mortgagee  may  convey  his  equity  of  redemp- 
tion in  personal'property.  [4  Ala.  Rep.  469.]  In  estimating 
the  value  of  the  "Dallas"  at  $15,00.0,  the  mortgagor  shows 
that  he  intended  to  assign  the  entire  interest  to  his  assignees, 
and  not  merely  his  right  to  the  possession. 

It  is  not  alledged  that  the  assignees  or  creditors  of  Walker 
had  notice  of  the  agreement  to  insure  the  boat,  and  the  as- 
signment cannot  be  prejudiced,  even  if  Walker  failed  to  com- 
ply with  this  agreement.  Besides,  a  non-compliance  did  not 
have  the  effect  to  operate  a  forfeiture  of  the  mortgage.  But 
the  proof  supports  the  answer,  anS  shows  that  the  insuratice 
was  satisfactdry. 

The  danger  that  the  complainants'  mortgage  might  be  de- 
feated by  the  boat  being  libeled  and  condemned  at  the  suit 
of  persons  furnishing  supplies,  &c.  did  not  under  the  circum- 
stances authorise  an  injunction  to  issue  ;  it  was  contemplated 
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by  the  contract  between  the  complainants  and  Walker,. that 
the  boat  was  to  be  ruti  until  the  mortgagors'  default,  upon 
the  waters  of  the  Mobile  bay."^  If  Walker  or  his  assignees  at- 
tempted to  remo^^e  the  "  Dallas,"  then  a  court  of  equity 
could' interfere  for  the  protection  of  the  complainants'  secu- 
rity. But  the  removal  of  the  boat,  or  the  failure  to  insure, 
did  not  authorise  its  sate  without  giving  to  the  assignees  the 
option  of  giving  a  bond  with  surety  for  the  complainants'  in- 
demnity. » •  .  •         . 

The  case  made  by  the  bill  does  not  negative  the  fact  of 
the  execution  of  the  deed  by  the  creditors  of  the  third  class, 
if  this  be  at  hW  material.  [8  Ala.  Rep.  874.;}  No  decree 
cqUld  be  rendered  in  this  case  affecting  the  interest  under  the 
assignment'  of  the  betieficiaries.  They  are  indispensable 
p^rtiefs,  tmd  this  question  is  raised  by  the  demurrer  in  the  an- 
swers.    [Story's  Eq.  Plead.  <§.  82,  .83,  709.] 

;f"'G.  N.  Stewart  and  J.  A.  Campbell,  for  the  defendants  in 
error.  The  bill'  is  maintainable  as  a  bill  quia  timet — the 
boat'  has  been  conveyed  by  the  mortgagor  to  irresponsible 
lAen  who  claim  the  exclusive  estate  in  it,  who-announce  their 
intention  to  seU  it — each  act  of.  employment  subjects  it  to 
loss,  and  each  debt  contracted  by  the  assignees  on  account  of 
the  boat  creates  a  lien- superior  to  the  complainants'.  [18 
Vifl.  Ab.  141;  Hob.  Rep.  217;  Drewry  on  Inj.  176,  273 ;  10 
Ves.  Rep.  159;  1  Ired.  Rep.  42;  2  Ired.  Eq.  Rep.  569;.  7 
Dana's  Rep.  230;  6  Ala.  Rep  463;  8  Id.  206.;  Baldw.  Rep. 
232;  2- Story's  Eq.  35,  36,  129;  1  Freem,  Eq.  Rep.  (Miss.) 
273  ;.l  Dev..  Eq.  Rep.  151;  2  Id.  3a.]  An  injunction  will 
be  granted  in  favor  of  the  first  equitable  mortgagee  against  a 
second  legal  mortgagee  to  restrain  him  from  selling  till  the 
rights  of  the  former  are  established.  [Drewry  on  Inj.  342.] 
So  where  it  is  nedessary  to  protect  the  rights  of  parties  by 
execriting  a  deed  at  once,  chancery  will  direct  it  to  be  done, 
though  the  time  appointed  for  its  execution  has  not  arrived. 
[7  Ala.  Rep.  697.]  '  , 

The  facts  set  forth  in  Walker's  ans^ver,  in  respect  to  the 
insurance,  are  in  avoidance,  and  have  not  been  pr,oved  ;  so  far 
from  denying  the  allegation  of  the  bill  upon  this  point,  they 
tend  rather  to  support  it.  , 

It  is  denied  that  the  assignees  take  as  purchasers — they  ac- 
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quire  the  right  which  their  assfgnor  had,  subject  to  defences 
good  against  him.  [1  Paige's  Rep.  125;  4  Id.  215;  10  Id. 
211;  6  Ala.  Rep.  639;  8  Id.  920;  3  How.  Rep.  U.  S.  333;, 
18  Pick.  Rep.  245;  20  Id.  321.]  Such  is  the  rule  in  cases 
of  bankruptcy.  [Owen  on  Bankr.  71;  Eden's.  Bankr.  L.  284, 
291,  203.]  To  entitle  a  creditor  to  insist  that  a  deed  niade 
by  his  debtor  has  not  been  registered  as  required  by  the  stat- 
ute, he  must  have  acquired  a  lien  by  some  legal  proceeding. 
Any  act  of  the  debtor  which  "gives  a  lien  to  the  creditor,  con- 
stitutes the  latter  a  purchaser  of  the  estate.  But  to  make  a 
purchaser  within  the  meaning  of  the  registry  acts,  the  con- 
sideration must  be  something  more  than- a  security  for,  or  an 
indemnity  against  a  pre-existing  demand.  Courts  have  never 
gone  farther  than  to  admit  a  very  small  additional  considera- 
tion as  sufficient.  [5  Hump.  Rep.  26';  1  Pick.  Rep.  164;  4 
Id:  253  ;  8  Conn.  Rep.  186;  4  Dana's  Rep.  258;  Harp.  Rep. 
295  ;  3  Hare,  416  ;  5  Greenl.  369  ;  6  Id.  256, ;  13  Con.  Eng. 
Chan.  Rep.  121;  8  Ala.  867;  3  Id.  573.] 

The  deed  of  assignment  is  void,  [4  Ala.  374;  6  Hill's  R. 
438J ;  and  is  inoperative  because  no  cteditor  has  assented  to 
it.  [10  Pick.  408;  7  Ala.  262;  9  Ala.  305;  Hodge  v.  Wy- 
att  &,  Houston,  June  Term,  ^846:J 

•  The  notice  to  the  assignees  was  part  of  th«  res  gesta,  viz: 
making  the  assignment.  It  informed  them  that  they  re- 
ceived it-under  an  incumbrance  4;o  the  complainants.  Carver 
heard  previously  that  it  was  to  be  incumbered,  and  .could  rea- 
dily refer  his  information  to  what  he  had  before  heard.  [8 
Ala.  862;  3  H.  &  M  144;  3  Conn.  146  ;  4  Litt.  318;  Co- 
ventry's Conv.  Evi.  217;  Miller  on  Eq.  Mort.  89,  90,  110, 
223.J      - 

In  respect  to  the  argument  by  the  plaintiffs  in  error,  that 
the  assignment  was  the- act  of  the  grantor,  and  requires  not 
the  assent  of  trustees  or  cestuis  que  trust,  it  is  insisted  that 
the  inference  drawn  from  it,  is  not  maintainable ;  inasmuch 
as  the  grantor  could  not  by  his  own  voluntary  act  defeat  an 
estate  which  he  had  created.  [10  Paige,  210.]  The  argu- 
ment as  to  the  disposition  of  the  fund  produced  by  the  sale  of 
the  boat  is  premature.  That  question  is  still  before  the  chan- 
"cello^,  to  be  decided  by  those  who  have  liens  as  rnaterial-men 
and  laborers.     The  complainants  do  not  insist  that  they  are 
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entitled  to  all  the  fund.  The  boat  is  not  directed  to  be  sold 
as  a  part  of  the  decree  in  the  principal  cause;  but  because 
the  delentiofl  of  the  property  is  prejudicial  to  all  the  parties, 
and  as  a  means  of  preserving  it,  pending  the  litigation. 

COLLIER,  C»  J. — It  is  insisted  for  the  plaintiff  in  eitor, 
that  the  cause  should  have  been  repudiated  by  the  chancel- 
lor, as  there  is  no  sufficient  ground  shown  iox  the  interposi- 
tion ofi equity.  The  suit,  if  sustainable,  must  be  as  a  bill 
quia  tifnet  which  is  said  to  be  in  the  nature  of  a  writ  of  pre- 
vention, and  intended  to  accomplish  the  ends  of  precautiona- 
ry justice.  .  Such  bills  are  usually  applied  to  prevent  wrong, 
or  anticipated  mischiefs,  and  not  merely  to  redress  them  when 
done.  Courts  of  equity 'sometimes  interfere  in  such  cdses  by 
the  appointrnent  of  a  receiver  to  receive  rents  or^  other  in- 
come ;  sometimes  by  an  order  to  pay  a  pecuniary  fund  into 
court;  and  sometimes  by  the  mere  issuing  of  an  injunction; 
thus  adapting  the  relief  to  the  precise  nature  of  the  particu- 
lar case^  and  the  remedial  justice  required  by  it. 

In  regard  to  equitable,  property,  the  jurisdiction  is  equally 
applicable  to  cases  whgre  there  is  a  present  right  of  enjoy- 
ment, and  to  cases' where  the  right  of  "enjoyment  is  future,  or 
contingent.  "  The  object  of  the  bill  in  all  such  cases  is  to  se- 
pure  the  preservation  of  the  property  to  its  appropriate  uses 
and  ends ;  wherever  there  is  danger  of  its  being  converted 
to.  other  purposes,  diminished,  or  lost  by  gross  negHgence, 
4he  mterference  of  the  court  becomes  indispensable.  \\  will 
accordingly  take  the  fund  into  its  own  hands,  or  secure  its 
due  management  and  appropriation,  either  by  the  agency  of 
its  own  officers  or  otherwise.  Thus,  for  instance,  if  proper- 
ty in  the  hands  of  a  trustee  for  certain  specific  uses,  or  trusts 
(either  express  or  implied,)  is  in  danger  of  being  diverted,  or 
squandered,  to  the  injury  of  any  claimant',  having  a  present 
OF  future  fixed  title  thereto,  the  administration  will  be  diily 
secured  by  the  court  according  to  the  original  purposes,  in 
such  manner  as  the  court  may  in  its  discretion,  under  all  the 
circumstances,  deem  best  fitted  to  the  end ;  as  by  the  ap- 
pointment of  a  receiver ;  by  payment  of  the  fund,  if  pecuni- 
ry.,  into  court;  or  by  requiring  security  for  its  due  preserva- 
tion and  appropriation."     [2  Story's  Eq.  §  826-7.] 
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T^he  remedy  by  bill  quia  timet,  is  appropriate,  where  there 
is  any  danger  of  loss,  or  deterioration,  or  injury  to  personal 
property,  which  is  in  the  hands  of  the  party  entitled  to  the 
present  possession,  and  in  which  another  person  is  entitled  to 
a  future  right- of  enjoyment.  It  applies  where  a  future  ^in- 
terest in  personal  property  is  assigned  by  a  debtor  to  his  ere-, 
ditors  ;  in  such  case  the  latter  may  come  into  equity  to  have 
the  property  secured  to  their  future  use.  •  In  Johnson  v. 
Mills,  1  Ves.  Rep.  282,  Lord  Hardwicke  said,  that  nothing 
was  better  settled  than,  wherever  a  demand  was  to  be  made 
out  of  assets  certainly  diie,  but  payable  at  a  future  time,  the 
person  entitled  thereto  might  come  against  the  executor  to 
have  it  secured  for  his  benefit,  and  set  apart  iu  the  meantime, 
that  he  might  not  be  obliged  to  pursue  those  assets  through 
several  hands:  Further,  that  there  was  no  ground  for  a  dis- 
tinction between  a  legacy  and  a  demand  by  contract.  See 
also,  2  Ves.  Rep.  619;  1  Chan.  Cas.  223  ;  2  Johns.  Ch.  Rep. 
561;  4  Id.  132;  6  Ves.  Rep.  734;  Jeremy's  Eq.  Jurisd.  354, 
etpost;  1  Bro.  Ch.  Rep.  108 ;  2  Id.  321 ;  2  Story's  Eq.  129 
to  146 ;  Ired.  Eq.  Rep.  42  ;  2  Id.  573 ;  7  Dana's  R.  232 ;  6 
Ala.  R.  463  ;  1  Freem.  Ch.  Rep.  273  ;  10  Ves.  R.  161 ;  7- J. 
J.  Marsh.  R.  409 ;  5  Litt.  R.  180.  - 

A  mortgagor,  it  is  said,  will  not  be  allowed  to  do  any  acts 
injurious  to,  or  diminishing  the  security  of  the  mortgagee  ; 
and  if  he  should  commit,  or  attempt  to  commit  acts  of  waste, 
he  will  be  restrained  therefrom  by  process  of  injunction.  In 
Call  V.  Scott,  4  Call's  Rep.  402.,  it  was  held,  that  where  A 
gave  a  mortgage  to  C,  to  indem-nify  the  lattei*  against  "his  in- 
dorsement for  the  former,  a  bill  quia  timet,  will  lie  at  the  in- 
stance of  C,  against  A's  representatives,  for  a  decree  that  they 
shall  pay  the  indorsee,  and  indemnify  C  against  his  indorse- 
ment. .  So  it  has  been  decided,  that  equity  will  not,  except 
under  special  circumstances,  entertain  a  bill  for  the  specific 
execution  of  a  contract  respecting  a  chattel ;  yet  where  a 
trust  is  concerned,  which  is  peculiar  to  equity,  it  will  inter- 
fere and  relieve  when  it  is  ended,  or  is  likely  to  be  abused. 
[3  Marsh.  Rep.  477.] 

In  regard  to. the  respective  interests  of  the«nortgagor  and 
mortgagee,  it  has  been  held'  that  the  mortgagee  of  personal 
property  may  maintain  trover  against  the  attaching  creditor, 
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'tboqgh  he  stipulated,  wjth  the  mortgagor  that  he-shoi]!^  re- 
tain possession  and  sell  the  property  to  pay  'the  debt.  [3 
Fairf.  Rep.  282.]  So  if  (he  mortgagor  cut  and  carry  away 
tipiber  trees,  he  is  liable  to  the  mortgagee  in  possession  in  an 
action  o{' trespass  for  their  value.  [4  Miinf.  Rep.  382.;  2 
Greenl.  132,  173,  387.J  It  may  be  regarded  as  the  settled 
law  of  this  State,  that  the  mortgagor's  interest,  even  in  per- 
sonal property  moftgaged  by  hiiHj  of  wh.ich  he  retains  the 
possession,  may  be  levied  on  un^er  execution^  and^  if  the 
mortgage  has  not  become  forfeited,  eo  as  to  entitle  the  mort- 
gagee to  interpose  a  claim  at  law,  his  remedy  isin  equity, 
where  the  interests  of  the  mortgagor  may  be  ascertained  and 
separated  from  that  which  he  asserts.  [2  Ala.  Rep.  318;  4 
Id,  469;, 5  Id.  770;  6  Id.  27.] 

Walker  admits  that  he  stipulated  to  insure  the  "Dallas," 
for  an  amount  equal  at  least  .to  the  notes  in  which  the  com- 
plainants are  his  sureties,  and  to  ass'ign  the  policy  to  them. 
Thus  far  his  answer  is  responsive,, but  in  affirming  that  he 
did  insure,  even  for  a  larger  sum, /or,  the  benefit  of  all  con- 
cerned; that  the  policy  to  the  extent  of  the  complainant's  lia- 
bility inured  to  them  in  the  event  of  a  loss,  and  that  they 
were  well  satisfied  with  it,  the  answer  attempts  to  avoid  a 
sjrict  compliance  with  the  respondent's  undertaking,  and  its 
allegations  should  be  proved.  In  the  condition  of  the  record, 
must  we  not  c6nclude  that  Walker  failed  to  comply  with  his 
stipulation  in  respect  to  Vhe  insurance  ?  This  being  the  case, 
may  not  a  court  of  equity  entertain  the  complainants'  bill, 
and  give  them*  the  indemnity  which  the  insurance  would 
hfive  .afforded  ?       ,  . 

A^ain  :  the  assignees  of  Walker  deny  the  right  of  the 
complainants  as  mortgagees — qlaim  under  the  assignment  an 
exclusive  and  absolute  right  in  the  steamboat  to  enable  therp 
to  execute  the  trust  conferred  upon  them — avow  their  pur- 
pose to  employ  or  sell  it,  without  regard  to  the  complainants' 
lier^,  knd  admit  their  inability  to  make  good  any  loss  which 
maybe  sustained  by  the  destruction  of  the  boat,  or  result 
frorn  its  condemnation  under  the  statute  to.  satisfy  the  de- 
mands of  ship]iers  of  merchandise,  persons  furnishing  sup- 
plies, &c.  This  being  the  case,  we  cannot  doubt  that  the 
complainants  may  well  apprehend  the  security  afforded  them 
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by  the  mortgage  is  in  jeopardy  and  may  become  unavailable, 
andi  that  it  is  competent  for  chancery  to  interpose  its  extra- 
ordinary powers  and  make  the  mortgaged,  property  subservi- 
ent to  the  lien.  This,  we  think,  is  so  obvious  a  sequence 
from  the  law  as  we  have  stated  it  from  the  books,  that  argu- 
ment is  not  necessary  to  illustrate  it.  See  Lyon,  et  al.  v. 
Hunt,  et  al.  at  this  term. 

We  are  now  brought  to  consider  whether  the  failure  of  the 
complainants  to  have  their  mortgage  recorded,  postponed- its 
operation,  so  as  to  give  priority  to  the  assig:nment  made  by 
Walker  for  the  benefit  of  his  creditors.  The  act  of  1828, 
"  more  effectually  to  prevent  frauds  and  fraudulent  convey- 
ances, and  for  other  purposes,"  enacts  that  "  all  deeds  and 
^conveyances  of  personal  property  in  trust,  to  secure  any  debt 
or  debts,  shall  be  recorded  in  the  office  of  the  clerk  of  the 
county  court  wherein  the  person  making  such  deed  or  con- 
veyance shall  reside,  within  thirty  days,  or  else  the  same 
shall  be  void  against  creditors  and  subsequent  purchasers, 
without  notice."  In  Smith  &  Co.  v.  Zurcher,  9  Ala.  208, 
it  was  decided  that  mortgages  were  within  the  meaning  of 
the  act,  just  as  much  as  conveyances,  which  in  technical  lan- 
guage were  called  deeds  of  trust.  [See  also  4  Ala.  R.  469.] 
The  questions  arising  under  this  branch  of  the  cause  are — 
First — Do  the  assignees  or  the  beneficiaries  under  the  deed 
staud  in  such  a  predicament  as  purchasers  or  creditors,  as  en- 
titles them  to  defeat  the  operation  of  the  mortgage  because 
it  was  not  recorded  in  due  season  ?  Second — If  so,  does  it 
not  appear,  although  the  mortgage  was  not  registered  in  time, 
that  the  assignees  had  notice  .of  it,  when  they  received  the 
deed  of  assignment* 

In  Dickerson  v.  Tillinghast,  4  Paige,  215,  the  question 
arose  as  to  what  was- necessary  to  constitute  a  bonajide  pur- 
chaser within  the  meaning  of  the  registry  act  of  New  York. 
The  chancellor  said  he  was  one  who  had  actually  parted 
with  his  property  on  the  credit,  of  the  estate,  so  as  to  give 
him  an  equitable  claim  or  specific  lien  thereon,  without  no- 
tice of  a  prior  equity,  and  had  also  clothed  that  equitable 
lien  with  the  legal  title,  by  taking  a  deed  or  mortgage;  Such 
a  purchaser  would  not  be  divested  of  that  legal  title  or  Hen, 
136  .  . 
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in  favor  of  a  prior  equity.  But  if  he  had  notice  of  a  prior 
equity  at  any  time  before  he  had  parted  with  his  property  on 
'the  credit  of  the  estate,  and  before  he  had  united  the  subse- 
quent equity  with  the  legal  title,  he  was  not  considered  as 
entitled  to  protection  against  the  prior  equity  as  a  bona  fide 
purchaser :  Further,  the  words  "  bona  ^Repurchaser,"  were 
intended  to  be  used  in  the  registry  acts  according  to  the  es- 
tablished meaning  thereof,  and  must  receive  the  construction 
which  had  been  previously  placed  on  them  in  the  court  of 
chancery  in  reference  to  the  principle  of  equity  here  stated. 
It  was  added,  that,  if  the  subsequent  purchaser  merely  takes 
the  legal  estate  in  paynient  of,  or  as  security  for  a  previous 
debt,  without  giving  up  any  security,  or  divesting  himself  of 
any  right,  or  placing  himself  in  a  worse  situation  than  h^ 
would  have  been,  if  he  had  received  notice  previous  to  his 
purchase,  of  the  title  or  lien  of  a  third  person,  chancery  will 
not  permit  him  to  retain  the  estate  he  has  thus  acquired  to 
the  prejudice  of  such  person.  [See  also  2  Paige's  Rep.  300, 
and  the  citations  in  each  of  these  cases.]  So  it  has  been  held 
that  a  purchaser  under  a  quit-claim  deed  without  any  cove- 
nant of  warranty,  is  not  entitled  to  protection  in  a  coUrt  of 
equity  as  a  purchaser  for  a  valuable  consideration  without  no- 
tice— that  such  vendee  takes  only  what  his  vendor  could 
lawfully  conVey.     [3  How.  Rep.  (U.  S.)  333.] 

It  is  said  to  be  a  general  rule  of  law,  that  a  person  cannot 
by  any  voluntary  act  of  his  own,  transfer  to  another  a  right 
which  he  does  not  himself  possess.  And  it  has  been  accord- 
ingly decided,  that,  where  an  insolvent  debtor  has  made  a 
fraudulent  transfer  of  his  property,  or  has  discharged  his  own 
debtor  from  liability  for  the  purpose  of  defrauding  his  credi- 
tors, so  that  he  cannot  reclaim  the  property  or  sustain  a  suit 
for  the  debt  in  his  own  name,  he  cannot  by  an  assignment 
which  is  wholly  voluntary  on  his  part,  take  away  the  right  of 
his  creditors  generally  to  set  aside  the  fraudulent  transfer,  or 
to  recover  the  debt  fraudulently  discharged,  and  transfer  that 
right  to  his  own  assignee  for  the  benefit  of  preferred  credi- 
tors ;  or  everi'ftirthe  benefit  of  all  his  creditors  equally.  [10 
Paige,  211,  219.] 

In  protecting  the  interest  of  subsequent  purchasers  without 
notice,  against  the  effect  of  prior  unregistered  conveyances, 
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the  language  employed  in  the  statutes  of  the  diiferent  statesj  • 
if  not  identical,  is  substantially  the  same  :  consequently,  the  ** 
decisions  of  one  state  as  to  the  character  of  a  bona  fide  pur- 
chaser within  the  meaning  of  the  registry  acts,  are  at  least 
persuasive  evidence  of  the  law  in  every  other  state.  The 
prefix  "  bona  fide  "  does  not  essentially  change  the  meaning 
of  the  statute,  and  cannot  warrant  an  interpretation  different 
from  what  it  would  receive  if  they  were  omitted ;  for  no  pur- 
chaser is  in  a  condition  to  controvert  the  rights  of  creditors, 
or  of  persons  having  equitable  liens,  or  an  incomplete  legal 
title,  'unless  his  purchase  was  made  in  good  faith  and  with- 
out notice.  '  , 
An  assignment  by  a  debtor  in  failing  circumstances  for  the 
benefit  of  all  his  creditors  is  regarded  as  voluntary  on  his  part, 
and  it  will  be  thus  regarded,  although  it  prefers  some  of  the 
creditors  to  others.  It  must  be  considered  rather  as  a  devo- 
tion of  the  property  conveyed  to  the  payment  of  the  grantor's 
debts,  than  a  sale  of  it  to  trustees  or  the  beneficiaries  under 
the  deed.  Though  the  debtor  has  parted  with  his  estate,  and 
thus  invested  his  assignees  with  the  legal  title,  that  they 
may  dispose  of  it  for  the  benefit  of  others,  yet  neither  the  as- 
signees nor  creditors  can  in  popular  parlance  be  said  to  have 
purchased  it.  The  assignor  has  merely  substituted  the  as- 
signees to  his  own  rights,  and  made  them  the  depository  of 
the  title  which  he  had,  and  nothing  more.  By  such  a  trans- 
action, it  cannot  be  intended  that  the  debtor  contemplated 
the  divestiture  of  rights,  which  he  had  previously  transferred ; 
but  the  reasonable  inference  is,  that  he  proposed  to  substitute 
the  assignees  to  the  same  situation  in  respect  to  the  property 
as  he  himself  had  occupied,  and  not  to  confer  a  greater  or  less 
estate.  And  as  neither  the  assignees  nor  the  creditors  ad- 
vanced money  or  other  thing  of  value  as  an  inducement  to 
the  assignment,  but  were  most  probably  passive,  their  under- 
standing in  respect  to  the  interest  conveyed  must  have  har- 
monised with  the  intention  of  the  assignor.  We  need  not 
however  extend  this  course  of  reasoning,  for  it  is  perfectly 
clear,  that,  although  the  assignees  have  the  legal  estate,  yet 
they  have  no  interest  apart  from  the  trust  with  Which  they 
are  invested  by  the  deed.  The  beneficiaries  have  not  ac- 
cepted in  satisfaction  of  their  demands  any-specific  property, 
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^nd  retain  their  character  of  creditors — looking  to  the  assign- . 
'  mmt  as  a  mere  security.     [See  3  Kinne's  L.  Comp.  42  to 
49,  and  citations  there.] 

The  cases  cited  upon  this  question,  are  ■directly  in  point, 
and  we  think  are  well  supported  by  reason.  The  citations 
from  2d  and  4th  Paige,  establish  that  a  purchase  within  the 
meaning  of  the  registry  acts,  is  one  who  has  parted  with  his 
property  on  the  credit  of  the  estate  without  notice  of  a  prior 
equity,  and  who  by  taking  a  deed  or  mortgage  has  clothed 
himself  with  the  legal  title.  10th  Paige  maintains  that  a 
person  cannot  by  an  assignment  for  the  benefit  of  creditors, 
which,  is  merely  a  voluntary  act  of  his  own,  transfer  to  an- 
other a  right  which  he  does  not  himself  possess.  The  case 
in  '3d  Howard  decides,  that  a  vendee  under  a  quit-claim  deed 
takes  onPy  what  his  vendor  could  lawfully  convey,  and  is  not 
entitled  to  protection  in  equity  as  a  purchaser  for  a  valuable 
consideration  without  notice. 

In  the  case  at  bar  there  is  no  pretence  that  any^  considera- 
tion other  than  Walker's  indebtedness,-  induced  the  making 
of  the  assignment ;  and  it  is  clear  from  the  terms  of  the  stat- 
ute, that  the  mortgage  to  the  complainants  is  good  as  between, 
the  mortgagor  and  themselves :  such  is  the  unifoTm.  current 
of  decisions  in  the  construction  of  kindred  enactments.  •  It 
therefore  foUov^s,  that  the  assignment  did  not  defeat  the 
mortgage. 

Again  :  the  assignment,  as  we  have  seen,  only  operates  as 
a  quit-claim  of  the  assignor's  interest.  This  being  so,  there 
is  no  express  warranty,  and  none  can  be  implied ;  conse- 
quently, the  assignees,  or  the  cestuis  que  trust,  cannot  be  re- 
garded as  purchasers  within  the  meaning  of  the  i*egistry  acts. 

In  Daniel  v.  Sorrells,  et  al.  9  Ala.  436,  we  decided  that 
the  statutes  which  declare  that  an  unregistered  deed  shall  be 
imperative  against  creditors  without  notice,  does  not  mean 
creditors  at  large,  but  such  as  have  obtained  a  lien  by  the 
recovery  of  a  judgment,  ^c.  Here,  the  only  lien  which  it  is 
pretended  the  creditors  have  acquired,  is  that  resulting  from 
the  deed  of  assignment,  and  this  we  have  seen  merely  trans- 
fers the  interests  of  the  assignor  in  the  same  plight  and  con- 
dition in  which  he  had  them — without  creating  a. lien  upon, 
or  drvesting  the  rights  of  third  persons  in  property  he  had 
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disposed  of.  The  cestiiis  que  trust,  or  the  assignees  as  their 
representatives,  cannot  in  the  character  of  creditors  postpone 
the  complainants'  claim  as  mortgagees.  Having  attained 
these  conchisions  as  to  the  effect  of  the  failure  of  the  com- 
plainants to  cause  their  mortgage  to  be  recorded,  we  need 
not  inquire  whether  the  assignees  had  notice  of  the  mort- 
gage when  they  accepted  the  assignment. 

It  is  insisted  by  the  plaintiffs  in  error,  that  the  beneficiaries 
under  the  deed  of  assignment  are  necessary  parties  to  the 
Buit,  and  that  for  the  failure  to  join  them,  the  demurrer  con- 
tained in  the  answers  should  be  visited  on  the  bill.  Lord 
Eldon  said  that  "in  most  cases,  respecting  trust  property," 
the  cestuis  que  trust  should  be  made  parties  ;  but  where  the 
existence  of  the  property  is  not  affected,  and  the  only  object 
is  to  transfer  it  into  the  hands  of  the  trustees,  theiatter  need 
not  bring  the  cestuis  que  trust  into  court.  It  has  been 
held,  that  "  trustees  of  real  estate  for  payment  of  debts 
or  legacies,  may  sustain  a  suit  either  as  plaintiffs  or  defend- 
ants without  bringing  before  the  court  the  creditors  or  Lega- 
tees for  whom  they  are  trustees  ;"  but  if  the  existence  or  due 
administration  of  the  trust  fund  is  called  in  question,  then 
they  must  be  made  parties.  So,  it  is  laid  down  as  a  general 
rule,  that  in  a  bill  founded  on  a  contract,  it  is  necessary  to 
make  only  those  persons  parties,  who  are  parties  to  the  con- 
tract ;  yet  it  does  not  follow  that  a  third  person  for  whose 
benefit  it  was  made,  may  not  come- into  equity  and  compel  its 
fulfilment.  [Calvert  on  Part.  8,  212  to  219.]  In  Bifield  v. 
Taylor,  1  Beat.  Rep.  91,  and  1  Mall.  Rep.  192,  it  was  de- 
cided, that  when  the  intention  of  the  person  originating  a 
joirit  beneficial  interest  in  a  fund,  appears  clear,  to  constitute 
the  party  in  whom  the  legal  right  of  action  is  vested,  com- 
pletely the  representative  of  the  beneficiaries,  that  case  forms 
an  exception  to'  the  general  rule,  that  in  equity  the  cestuis 
que  trust  shall  be  parties  to  a  suit  instituted  by  their  trustee, 
and  entitles  him  to  sue  in  equity  without  their  being  joined. 
This  decision  rests  upon  the  ground  that  the  legal  title  is 
vested  in  the  trustees  for  the  express  purpose  of  enabling 
them  to  execute  all  the  duties  attached  to  the  trust,  without 
the  intervention  of  the  cestuis  que  trust.  So,  in  Braker  v. 
Devereaux,  8  Paige,  513,  it  was  said,  if  the  absolute  title  to 
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an  undivided  portion  of  the  premises  is  vested  in  a  trustee 
upon  a  valid  trust,  it  seems  not  necessary  to  make  the  cestui 
que  trust  a  party  to  a  partition  suit  in  chancery;  but,  that  it 
will  be  sufficient  to  bring  the  trustee,  who  has  the  whole  le- 
gal estate  in  the  premises,  before  the  court.  W^here  a  mort- 
gage of  lands  has  been  executed  to  a  trustee  to  secure  the 
payment  of  debts  to.-sundfy  persons,  the  trustee  may  main- 
tain a  suit  in  chancery  to  foreclose  without  making  the  ces- 
tuis  que  trust  parties.  [4  Stew.  &  P.  447.  See  also  2  B. 
Mfmr.  232 :  1  Green's  Ch.  R,  305. J 

.  »«;The  rule  which  requires  all  persons  interested  to  be  made 
parties  in  chancery  has  other  exceptions  ;  as  where  from  the 
;  number  intecested,  it  would  be  impossible,  or  would  produce 
'  gpea't  j^oonvenience.  Thus,  part  of  a  crew  are  permitted  to 
sue^i:  piiafi  money;  and  where  the  creditors  of  a  person  are 
very -numerous,  it  is  not  necessary  that  all  should  unite  in  a 
suit.  .  [1  Wash.  C.  C.  Rep.  517;  2  Mason's  Rep.  181.]  And 
in  Hallett  v.  Walker,  2  Paige's  R.  15,  it  was  said,  that  the 
rule  .requiring  all  persons  materially  interested  in  the  subject 
njatter  of  the  litigation  to  be  made  parties  to  the  suit;  may 
be  dispensed  with,  when  it  becomes  extremely  difficult  or 
inconvenient.  [See  also  10  Wheat.  152.]  Lord  Hardwicke, 
in  Yates  v.  Hambly,  2  Atk.  R,  237,  thus  expresses  himself: 
"Where  a  mortgagee  who  has  a  plain  redeemable  interest, 
makes  several  conveyances  upon  trust  in  order  to  entangle 
the  affair,  and  to  render  it  difficult  for  a  mortgagor  or  his  re- 
presentatives to  redeem,  there  it  is  not  necessary  that  the 
plaintiff  should  trace  out  all  the  persons  who  have  an  interest 
in  such  trust,  to  make  them  parties."  [See  2  Madd,  Ch.  190.] 
The .  authority  conferred  upon  the  assignees  of  Walker 
contemplates  their  exclusive  management  of  the  property 
and  interest  transferred  for  the  benefit  of  his  creditors,  and  it 
is  competent  for  the  assignees  to  assert  their  rights  under  the 
deed  .without  making  the  creditors  parties  to  a  suit  in  chan- 
cery. Being  competent  to  sue  if  they  take  possession  of  pro- 
perty which  belongs  to  others,  or  on  which  these  persons 
have  liens,  they  may  be  sued  without  bringing  all  the  parties 
into  court. 

Besifles,  the  beneficiaries  under  the  trust  deed  are  so  nu- 
ijierous,  that  it  would  be  exceedingly  inconvenient,  if  not 
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impracticable,  to  prepare  a  cause  for  hearing,  in  which  they 
were  all  parties — to  say  ;^iothing  of  the  expense  and  delay 
consequent  upon  such  a  suit.  The  mortgage  expressly  au- 
thorises the  complainants  to  take  possession  of  the  steamboat 
upon  the  failure  of  the  mortgagor  to  pay  either  or  all  the 
debts  against  which  it  is  intended  to  secure  him,  to  sell  or 
otherwise  dispose  of  it ;  and  it  cannot  be  that  in  a  suit  quia 
timet  to  restrain  the  removal  of  the  mortgaged  property  so 
that  it  may  be  available  to.  the  mortgagees,  that  it  is  neces- 
sary to  look  beyond  the  assignees  of  the  mortgagor  who  are 
in  possession  under  an  absolute  legal  estate.  If  the  cestuis 
que  trust  have  equitable  interests  against  the  mortgagees, 
,  they  may  become  actors,  and  arrest  a  sale  of  the  boat  under 
the  mortgage,  or  claim  the  proceeds.  From  this  view,  it  re- 
sults that  the  bill  is  not  defective  for  the  want  of  parties. 

What  we  have  said  is  decisive  of  the  rights  of  the  com- 
plainants and  defendants,  and  indicates  that  the  lien  of  the 
complainants  under  the  mortgage  is  paramount  to  the  claiQ;i 
of  the  assignees  of  the  mortgagor,  or  any  one  else  growing 
out  of  the  assignment.  But  the  question  has  been  raised  at 
the  bar,  wfiether,  admitting  the  superior  right  of  the  mort* 
gagees,  the  decree  as  it  affects  the  assignees  is  correct. 

If  the  notes  indorsed  by  the  mortgagees  were  not  paid  as 
they  matured,  then  they  were  authorised  by  the  mortgage  to 
take  possession  of  the  "  Dallas"  arid  dispose  of  it,  so  as  to  pay 
therii.  In  the  mean  time,  the  mortgagor  stipulates  that  the 
steamer  shall  not  leave  the  waters  of  the  Mabile  bay  :  Fur- 
ther, that  he  will  cause  her  to  be  insured  and  so  continued 
for  an  amount  equal  at  least  to  all  the  notes,  in  some  respon- 
sible office,  and  that  he  will  indorse  the  policy  to  the  mortga- 
gees. 

The  interest  of  Walker  in  the  steamer  up  to  the  time  the 
mortgage  became  forfeited,  according  to  repeated  decisions 
of  this  State,  could  have  been  levied  on  and  sold  under  a  fieri 
facias;  and  if  it  could  be  thus  disposed  of  to  satisfy  a  creditor's 
demand,  we  can  perceive  of  no  well  founded  reason,  why 
the  mortgagor  should  not  be  permitted  to  sell  or  assign  it  fo,r 
the  benefit  of  creditors.  One  who  takes  under  such  an  as- 
signment must  be  entitled  to  the  entire  interest  which  the 
mortgagor  had,  and  has  undertaken  to  convey.     In  respect 
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to  the  property,  he  will  stand  precisely  in  the  same  situation 
as  the  mortgagor  did  ;  though  perhaps  upon  a  showing  less 
strict,  the  mortgagee  might  file  a  bill  quia  timet  against  the 
■  assignee  and  require  security  for  his  indemnity.  But  upon 
the  allegation  that  the  mortgaged  property  had  been  trans- 
ferred for  the  benefit  of  creditors  to  insolvent  assignees,  a  de- 
cree could  not  be  rendered  before  the  debt  provided  for  by 
the  mortgage  maturedj^  directing  a  sale  of  the  property,  un- 
less the  assignees  entered  into  bond  with  sureties  to  pay  all 
the  notes  according  to  their  tenor  and  effect.  Such  a  requi- 
sition upon  the  assignees  does  not  conform  to  the  contract 
between  the  mortgagor  and  mortgagee — instead  o^  requiring 
them  to  give  such  security  as  will  insure  the  benefit  of  the 
mortgage  to  the  mortgagee,  the  decree  directs  the  boat  to  be 
sold,  unless  they  will  stipulate  for  the  payment  of  the  debt ; 
thus  superseding  the  mortgage,  or  giving  a  new  and  inde- 
pendent security. 

The  decree  should  have  required  the  assignees  to  enter 
into  bond  with  sufficient  sureties  to  keep  the  ''  Dallas  "  in 
good  repair — ^not  to  remove  her  from  the  waters  of  the  Mo- 
bile bay — to  cause  her  to  be  insured,  and  assign -the  policy 
as  agreed  between  the  mortgagor  and  mortgagee,  and  until 
this  was  done,  they  and  their  sureties  should  stand  as  insur- 
ers ;  and  further,  if  the  notes  should  not  be  paid  as  provided, 
then  they  would  deliver  the  "Dallas"  to  the  mortgagees  free 
from  the  liens  of  material-men  or  other  persons,  which  could 
affect  its  sale  at  a  fair  price.  In  the  event  that  such  a  bond 
w£is  not  given,  the  decree  might  have  directed  a  sale  of  the 
boat  by  the  sheriff,  &,c.  as  a  means  of  preserving  the  fund 
until  the  debt  matured,  or  conflicting  liens  were  adjusted. 
We  might  here  render  the  proper  decree,  but  as  we  do  not 
know  what  proceedings  have  taken  place  under  that  rendered 
by  the  chancellor,  we  think  it  safer  to  remand  the  cause,  that 
it  may  be  proceeded  in  according  to  the  principles  indicated. 
The  decree  is  accordingly  reversed,  and  the  cause  remanded. 
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ABATEMENT.  <  ^  ■     • " 

1.  A  plea  in  abatement  of  an  attachment,  merely  denying  the  defendant's 
right  to  the  property  levied  on  by  a  sheriff,  or  other  officer,  is  bad  on  de- 
murrer. The  return  is  matter  of  record,  and  cannot  be  contradicted  by. 
extrinsic  evidence,  upon  an  allegation  which  merely  denies  its  falsity. — 
King  V.  Bucks,  ,  217 

2.  The  receiving.a  plea  in  abatement,  after  the  time  for  filing  such  a  plea 
has  passed,  is  matter  of  discretion  in  the  court  below,  and  cannot  be  re- 
viewed in  this  court.    Massey  v.  Steele's  Adm'r,      ^  '  340 

3.  It  is  no  answer  to  a  plea  in  abatement^  alledging  that  the  defendant  was 
dead  at  the  commencement  of  the  suit,  that  in  the  progress  of  the  suit  he 
appeared  by  attorney,  as  a  dead  man  cannot^ppear  by  attorney.  lb.    340 

4.  The  defendant  is  entitled  to  costs  on  a  judgment  abating  the  suit.  76.340, 

5.  Semble:  A  plea  in  abatement  is  bad  on  demurrer  for  duplicity.  Caldwell 
V.  Branch  Bank  at  Mobile,  "        .  549 

6.  Where  the  writ  is  at  the  suit  of  the  Branch  Bank  at  Mobile,  and  the  de- 
.  claration  in  the  name  of  the  Branch  of  the  Bank  of  the  State  of  Alabama 

at  Mobile,  (the  designation  employed  in  the  charter,)  the  variance  is  no 

ground  of  abatement ;  for  if  the  names  are  not  substantially  the  same,  the 

writ  may  be  amended  on  motion,  so  as  to  make  it  conform  to  the  declara- 

,  tion.    lb.  549 

7.  A  variance  between  the  indorseihent  on  the  writ,  and  the  declaration,,  is 
not  pleadable  in  abatement,    lb.  549 

ACCOUNT.  .        '        ■   '    • 

1.  An  admission  of  indebtedness,  in  a  precise,  .ascertained  sum,  is  not  an 
open  account,  or  barred  by  the  statute  of  limitations  of  three  years.  Drink- 
water  V.  HoUiday,  '  ^  134 

2.  A  continuous  running  account,  between  the  same  parties,  is  an  entire 
thing,  not  susceptible  of  division,  the  aggregate  of  all  the  items  being  the 
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amount  due,  and  therefore  a  recovery  of  a  pait  by  suit,  will  bar  an  .action 
far  tlie  residue.  The  rule  applies  to  a  physician's  account,  who  having 
sued  for  and  recovered  a  part,  cannot  maintain  an  action  for  the  residue  of 
the  account     Oliver  v.  HoU,       f    i  ''  574 

ACTION,  AND  ACTIONS  QUI  TAM. 

1.  Where  an  administrator  has  paid  to  the  guardian  of  a  distributee  of  the. 
intestate's  estate,  an  amount  of  money  beyond  the  distributive  share,  the 
former,  although  he  has  made  a  final  settlement  of  his  accounts  with  the 
orphans'  court,  may  maintain  an  action  in  his  own  name  against  the  guar- 
dian for  the  excess  paid  him;  and  the  latter  may  retain  from  the  funds  of 
the  ward,  for  his  reimbursement — the  orphans'  court  not  being  authorized 
tovallow  the  administrator  a  credit  for  the  overpayment,  he  is  personally 
chargeable  with  it:  and  may  therefore  recover  it  baxjk.  Sellers,  Sfc.v. 
SmUh,  ■  '  264 

2.  Where  an  overseer  employed  by  the  year,  is  discharged  before  the  termi- 
nation of  that  period,  without  a  sufficient  excuse  therefor,  he  may  immedi- 
ately institute  his  action  for  a  breach  of  the  contract,  and  recover  not  only 
the  damages  which  then  shall  have  accrued,  but  such  as  ^all  have  deve- 
loped themselvfes  up  to  the  time  of  the  trial.    Martin  v.  'Everett,  375 

3.  If  the  maker  of  a  note  makes,  a  partial  payment  thereon  to  the  payee, 
which  the  latter  agrees  to  indorse  on  the  note,  but  instead  of  doing  so, 
brings  suit  and  recovers  judgment  for  the  full  amount  of  the  note,^  which  is 

-  satisfied,  the  maker  cannot  maintain  an  action  for  the  partial  payment,  but 

should  have  availed  himself  of  it  as  a  defence  pro  tanto  to  the  suit  of  the 

»  .  payee  agailist  him.    Mitchell  v.  Sanford,  695 

4.  Counts  in  debt  for  the  statute  penalties  for  extortion  may  be  joined  with 
one  for  money  had  and  received,  where  the  entire  recovery  goes  to-  the 
party  aggrieved.    Spence  v.  Thompson,  746 

5.  On  a  statute  providing  the  officer  shall  be  liable  in  damages  to  the  party 
aggrieved  for  four-fold  the  fees  illegally  received,  an  action  of  debt  will 
lie.  'lb.  746 

6.  It  is  only  necessary  in  a  count  on  the  statute  to  alledge  that  certain  sums 
other  and  higher  than  those  allowed  by  law,  amounting  in  all  to  a  sum 
fiamed,  were  illegally  demanded  and  received  by  the  defendant' as  an  offi- 
Cter,  under  certain  process,    lb.  746 

7.  The  circumstance  that  illegal  fees  are  collected  by  a  succeeding  sheriff 
as  due  to  a  preceding  sheriff,  and  paid  over  to  him,  is  no  defence  to  the 
statute  action  for  extortion,    lb.  746 

8.  Proof  of  the  receipt  of  a  less  sum  than  stated  in  the  allegation,  will  sus- 
tain it ;  and  proof  that  higher  fees  were  received  than  allowed  by  law,  is 
equivalent  to  proof  that  other  fees  than  tiie  law  allows  were  received. — 
K.  746 
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ACTION,  AND  ACTIONS  QUI  T AM— continued. 

9.  When  money  has  beeh  illegally  exacted,  no  demand  is  necessary  to  ena- 
ble the  party  to  maintain  an  action  for  money  had  and  received.    Ih.    746 

10.  Where  the  assignee  of  a  note  simultaneously  with  the  assignment,  re- 
ceives of  a  third  person  a  note  for  the  amount  which  he  advanced  for  him, 
and  which  induced  the  assignment,  it  cannot  be  assumed  that  such  note 
has  been  paid;  but  if  it  has,  the  assignee  may  atill  maintain  an  action 
against  the  assignor  for  the  benefit  of  the,  party  paying  it.  Broim  v.  Is- 
bdl,  '      ■  1010 

See  Account,  3. 

See  Practice  in  Chancery,  21.    '  ^       '       '*    ' 

AMENDMENT. 

1.  The  distinction  in  a  judgment  against  a  guardian,  that  it  be  levied  of  the 
goods  and  chattels,  &c.  of  the  ward  in  his  hands,  &c.,  is  a  mere  clerical 
misprision,  amendable  on  motion  in  the  primary  court,  or  in  the  supreme 
court,  at  the  cost^  of  the  plaintiff  in  error.     Sellers  v.  Smith.  264 

2.  A  stranger  to  the  proceeding  cannot  move  to  amend  tha  return  made  by 
the  sheriff,  by  striking  put  a  levy  made  on  a  slave,  upon  the  groun(J  thaj;  it 
did  not  belong  to  any  of  the  defendants  in  the  execution,  but  wis  the  pro- 
perty of  the'  applicant.     Cawthorne  v.  Knight,  268 

3.  Where  a  judgment  in  an  action  on  9,  demand  ascertained  by  writing  is  for 
more  than  principal  and  interest,  it  will  be  corrected  in  the  primary  court? 

•  on  motion,  or  by  the  supreme  court,  at  the  cost  of  the  plaintiff  in  error. — 
Smith  v.  Rodinson,  .^       271 

4.  And  it  is  error  upon  such  a  showing  to  amend  the  judgment  entry  nunc 
pro  tunc.  The  duty  of  the  clerk  is  to  enter  the  judgment  according  to  the 
note,  and  if  entered  for  more  or  less  than  the  proper  sum,  it  may  be  cor- 
rected, but  if  a  credit  is  erased  before  judgment,  the  court  cannot  s§t  up 
the  erased  credit.     Burt  v.  Hughes,  .  571 

See  Abatement,  5. 

APPEALS  AND  CERTIORARI. 

1.  In  an  appeal  cause,  the  judgment  of  a  justice  will  not  be  reversed  because 
the  cause  of  action  is  not  properly  indebitatus  assumpsit,  when  the  action  is 
for  the  violation  of  a  contract,  and  the  damages  not  excessive.  Cross  v. 
Worrdl,  .  108 

2.  After  an  appeal  is  taken  by  tiie  defendant  from  the  judgment  of  a  justice 
of  the  peace,  the  justice  has  no  authority,  even  before  he  returns  the  pa- 
pers, to  receive  the  amount  he  adjudged  to  the  plaintiff;  yet  if  he  receives 
it,  and  pays  it  to  the  plaintiff — the  latter  accepting  it  and  directing  the  ap- 
peal to  be  returned,  that  he  may  recover  the  damages  which  the  law  gives 
in  cases  where  the  defendant's  object  was  delay:  by  receiving  the  sum  due 
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on  the  judgment,  the  plaintifFmust  be  held  to  have  waived  all  right  to  the 
damages — these  being  recovered  as  a  consequence  of  a  subsisting  debt  or 
demand.    Andress  v.  Longmire,  MnCr,  '  .    166 

3.  Qwre'}  Whether  any  individual  can  make  himself  a  party  against  those 
asking  the  action  of  the  commissioners  of  roads  and  revenue,  in  the  mat- 
ter of  a  public  road.  .  Also— %vhether  even  a  certiorari  can  be  sued  out  to 
set  aside,  or  quash  an  order  of  tliis  public  nature,  except  in  the  name  of  the 
State  ex  reZaho7Z€.    Moore  v.  Hancock,  245 

4.  Where  it  appears  from  the  papers  sent  up  by  a  justice  of  tjie  peace  to 
the  circuit  court,  that  three  judgments  had  been  rendered  by  iW  against 
a  garnishee,  and  the  condition  of  the  appeal  bond  recites  that  an  Appeal 
was  taken  in  "the  three  different  cases,"  but  the  transcript  of  .the  justice 
contains  the  papers  in  but  one  only,  it  cannot  be  intended  that  all  the  cases 
were  consolidated  by  the  justice.     Carter  v.  Pickard,  673 

5.  An  appeal  from  a  justice  of  the  peace  should  not  be  quashed  for  a  defect 
in  tie  bond,  unless  the  appellant,  upon  being  required  by  the  coftrt,  fails 
or  refuses  to  execute  a  perfect  one. '   lb.  673 

6.  A  suit  instituted  before  a  justice  of  the  peace  amd  removed  by  appeal  to 
(he  circuit  or  county  court,  is  to  be  regarded  as  a  case  at  law,  and  the 
unsuccessful  ))artymustbe  charged  with  all  costs  by  the  appellate  court; 
usdess  the  case  shall  comfe  within  the  act  of  1824,  which  provides  that 
'where  the  defendant  appeals,  and  the  plaintiff  recovers  less  than  the  judg- 
ment of  the  justice,  the  appellate  court  may  in  its  discretion  gjve  judg- 
ment against  either  party  for  tiie  costs ;  or  where  a  successful  plaintiff  ap- 
peals and  recovers  no  more  than  was  adjudged  to  him  by  the  justice,  he 
shall  pay  all  costs.    Beason  v.  Riddle,  743 

gee  Error,  Writ  of,  12.  .      '     ' 

ASSIGNMENTS. 

1.  An  assignment  by  a  rail  road  corporation  actually  insclvent^  of  all  its  es- 
tate for  the  security  of  certain  bonds  to  be  afterwards  issued  for  the  pur- 
pose of  raising  money  to  put  a  portion  of  the  road  in  use,  is  not  void  per 
se,  ^though  it  provides  Jhe  estate  shall  be  retained  by  the  corporation  un- 
til matiu-ity  of  the  bonds,  and  then  sold  in  case  of  deiault  for  the  benefit 
of  the  holders  of  the  bonds,  and  afterwards  of  its  creditors  generally,  who 
shall  prove  their  demands,  &c.;  but  the  deed  is  inoperative  as  a  security 
unless  the  botids  ar.e  actually  issued  to  bona  fide  creditors  befoi^e  the  lien 
of  other  creditors  attach,  or  the  property  conveyed  either  by  judgment  or 
execution,  as  the.estate  is  real  or  .personal.  AUeVi,  et  al.v.  Montgomery 
RJLCo.etd.  ^  438 

2.  The  circumstance  that  th^  corporation  is  actually  insolvent  at  the  time  of 
making  such  a  deed,  and  that  aJl  the  estate  conveyed  by  it  is"  afterwards 
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sold  in  a  lump  by  the  trustee,  and  does  not  produce  a  sum  sufficient  to  pay 
the  bond-holders,  is  not  sufficient,  proof  of  fraud  to  avoid  the  deed;  nor 
does  the  fact  that  the  deed  reserves  the  property  from  sale,  prevent  any 
execution  creditor  from  selling  the  reversionary  interest  of  the  corporation 
at  any  time  previous-  to  the  law  day  of  the  deed.    lb.  .    .  438 

3.  A  deed  reciting  that  the  grantor  is  unable  to  pay  all  his  debts,  and  con- 
veying certain  slaves  to  a  trustee  to  pay  a  preferred  creditor,  at  the  expi- 
ration of  two  months  from  the  date  of  the  deed,  and  also  providing  the 

»  slaves  shall  remain  with  the  trustee,  is  not  voiAper  se,  because  it  also  pru- 
vjdee,  that  the  residue  remaining  after  paying  the  preferred'  debt  shall  be 
■paid  to  the  grantor.  '  Hindman  v.  Dill  Sf  Co.  -689 

4.  The  general  assignee  of  a  debtor — no  consideration  passing  at  the'time 
of  the  assignment,  or  rights  given  up — is  not  a  bonajide  purchaser  without 
notice,  but  the  property  conveyed  is  held  by  them  in  the  same  condition  as 
by  tlje  debtor.     Froio  if  Ferguson  v.  Doivnman,  880 

5.  An  assignment  by  a  debtor  of  all  his  estate  and  effects  lo  trustees  for  the 
benefit  of  his  creditors,  operates  as  a  quit  claim  of  the  assignor's  interest 
iji  the  same  plight  and  condition  as  he  himself  held  the  property  conveyed, 
and  will  not  defeat  pre-existing  liens ;  nor  can  the  trustees  be  regarded 
as  purchasers,  or  the  cestuPs'que  trust  creditors  within  the  registry  acts.— 
Walher,  et  d.  v.  MUler  Sf  Co.  ■  1067 
See  Evidence,  A5:               '       '        •             .           " 

ASSUMPSIT.  ,-  ^         . 

1.  An  action  for  money  hadand  received,  may  be  maintained  if  the  principal 
elects  to  consider  it  a  payment.  Cameron,  Ex'r,  v.  Clarke,  Smith  Sf  Co.  259 

2.  A  promise  to  divide  the  rent  of  certain  lands  for  the  year  1843,  and  until 
the  determination  of  a  named  suit,  induced  by  tbe  undertaking  of  the  pro- 
misee to  produce  evidence  on  the  trial  of  a  suit  in  chancery,  showing  the 
failure  of  consideration  of  certain  notes,  will  enable  the  promisee  to  main- 
tain indebitatus  assumpsit  on  showing  the  receipt  of  notes.  Walke  v.  Mc- 
Gehee,  '  273 

3.  The  act  of  18Q7  declares  void  all  promises,  &c.  by  which  parties  stipu- 
late to  pay  to  each  other,  money  or  other  thing  of  value  upon  the  event  of 
a  horse  race,  or  other  description  of  gaming;  consequently,  where  money 
thus  wagered  is  deposited  with  a  stakeholder,  it  may  be  reclaimed  by  ei- 
ther party  before  it  is  paid  over,  by  a  notice  not  to  pay  it ;  arid  it  is  not  ne- 
cessary to  entitle  the  party  giving  notice  to  maintain  an  action  against  a 
stakeholder,  where  the  latter  afterwards  paid  it  to  the  supposed  winner. — 
Ivey  V.  Phifer,  '  '  •  535 

4.  The  right  to  a  franchise  may  be  tried  by  an  action  of  assumpsit  for  money 
had  and  received,  by  one  usurpitig  the  franchise  and  collecting  the  tolls. 
Murphy  V.  The  City  Council  of  Montgomery,  586 
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5l  A  parol  executory  contract  for  the  sale  of  land  cannot  be  enforced  at 
law ;  but  where  the  conti^ct  is  executed  by  a  conveyance  of  the  land,  as- 
sumpsit will  lie  for  the  purchase  m<Jney.     Butler  v.  Lee,  885 

6.  The  action  cannot  be  maintained,  if  the  conveyance  is  not  made  until  af- 
ter the  action  is  commenced.     lb.  ■        885 

7.  The  indorser  of  a  hill  pays  a  judgment  against  himself  on  his  indorsement, 
and  takes  from  the  holder  an  assignment  of  a  separate  judgment  against 
file  acceptor ;  afterwards  it  is  ascertained  in  a  suit  in  chancery  between 
the  holder  and  the  acceptor,  that  the  latter  is  entitled  to  a  credit  on  the 
judgment  against  himself  for  $968  72,  which  decree  is  in  full  force :  to 
the  extent  to  which  the  judgment  against  the  acceptor  is  made  unavaila- 
ble by  tlie  acts  or  omissions  of  the  holder,  the  latter  is  liable  to  the  indorser 
in  art  action  for  money  had  and  received.     Knox  v.  Abercrombie,       '  997 

S^ee  Gaming,  5.  ^ 

ATTACHMENT.  .       '     .         •     "    * 

1.  The  right  conferred  on  the  bank  of'suing  out  an  attachment  in  the  county 
of  its  location,  is  a  privilege  conferred  on  it,  and  does  not  abridge  the  pow- 
er it  previo.usly  possessed,  of  suing  out  attachments  in  the  county  of  the 
'residence  of  the  defendant.    Pearson,  et  al.  v.  Qayle,  ,  Ji78 

2.  If  an.  attachment  is  wrongfully  sued  out,  the  plaintiff  is  responsible  to  the 
extent  pf  the  actual  injury,  but  if  vexatiously  sued  out,  the  case  is  one  for 
vindictive  damages,  only  in  the  event  that  the  plaintiff  has  wantonly  or 
maliciously  resorted  to  the  process.    McCulloiigh,d  al.  v.  Walton,      492 

d.  A  non-resident  cannot  sue'  out  an  attachment  against  the  property  of  a 
deceased  non-resident  -debtor.    Hemingway  v.  Moore  and  Crenshaw,     645 

4.  An  action  may  be  commenced  by  attachment,  to  recover  for  a  breach  of 
warranty,  of  the  soundness  of  a  slave.  Weaver  v.  Puryear  Sf  William- 
son, '  \  941 

5.  It  is  competent  for  the  plaintiff,  under  the  act  of  1837,  to  sue  out  an  an- 
cillary attachment,  not  only  where  a  suit  is  commenced  by  summons  or 
capias  nd  respondendum,  but  where  an  original  attachment  is  the  leading 
process  in  the  causae;  yet  it  would  perhaps  be  proper  to  quash  the  ancillary 
attachment,  or  the  levy  thereof,  where  theestate  of  the  defendant  levied  on 
under  the  original,  was  unquestionably  ample  to  satisfy  the  plaintiff's  de- 
mand.   Broum  v.  Isbdl,  1 009 

See  Abatement,  1.       "  '     .    .         ^ 

See  Pleading,  11.  .  • 

See  Sheriff  and  his  Sureties,  1.  '  . 

ATTORNEY  IN  PACT.       -         •  ■  •        ; 

See  Judgment  and  t)ecree,  1, 
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ATTORNEY  AT  LAW. 

1.  An  attorney  who  had  a  note  for  collection,  and  received  payment  in  slaves 
may  be  sued  on  a  parol  promise  to  pay  his  principal,  it  not  being  within 
the  statute  of  frauds.     Cameron,  Exlr,  v.  Clark,  Smith  &f  Co.      '  259 

2.  An  action  for  money  had  and  received  may  be  maintained  if  the  principal 
elects  to  consider  it  a  payment.    Ih.  259 

3.  Where  an  attorney  charges  himself  with  an  amount  collected  for  his  prin- 
cipal, jand  charges  the  principal  with  his  fee,  the  jury  may  infer  a  promise 
frofti  the  attorney  to  pay  the  balance,   lb.  '  259 

4.  The  admission  by  the  attorney  of  record  of  a  fact  for  the  purpose  of  trial 
binds  his  client^  and  is  conclusive  of  the  fact  admitted.  Starke  8f  Moore  v. 
Kenan,  818 

BAILOR  AND  BAILEE. 

1.  The  bailee  of  a  sheriff,  to  whom  the  property  of  a  third  person  is  deliver- 
ed upon  a  contract  to  return  It  at  the  sale  day,  has  such  a  property  in  the 
thing  bailed  as  will  authorise  him  to  sue  a  wrong  doer,  for  depriving  him 
-of  the  possession.     Cox  \.  Easley,  d  cd.  363 

BANKRUPT,  ASSIGNEE  IN  BANKRUPTCY,  &c.  . 

1.  An  assignee  in  bankruptcy  cannot  sue  in  the  State  or  federal  courts,  af- 
ter the  lapse  of  two  years  from  the  time  of  the  declaration  and  decree  in 
bankruptcy,  if  the  c  ause  of  action  had  then  accrued,  to  recover  tfie  proper- 
ty of  the  bankrupt.     Comeg^s  v.  McCoxd,  t^ 

2.  The  bankrupt  act  of  1841,  in  virtue  of  the  decree  of  bankruptcy,  divests 
the  bankrupt  of  uU  property  and  rights  of  property,  except  as  thierein  pro- 
vided, and  declares  that  all  suits  pending  to  which  he  is  a  party  shall  be 
prosecuted  or  defended  by  the-  assignee  to  their  final  conclusion,  in  the 
same  way,  and  with  the  same  effect,  as  they  might  have  been  by  the  bank- 
rupt himself:  consequently,  the  assignee  must  be  made  a  party  to  the  liti- 
gation which  maybe  pending  in  favdi-  of,  or  against  the  bankrupt,  or  it 
cannot  progress  to  a  trial.     Lacy,  Terrell  ^  Co.  v.  Rocketl,  1002 

3.  The  assignee  in  bankruptcy  may  be  made  a  party  by  motion,  or  perhaps 
by.  scire  facias  to  a  suit  in  which  the  bankrupt  was  a  party  ^('hen  he  was 
declared  such.  And  perhaps  wh«re  the  assignee  in  a  propet  case  fails  to 
come  in  as  a  plaintiff,  tl>e  defendant  may  suggest  the  plaintiff's  bankrupt- 
cy, and  upon  the  proddction  of  the  decree,  the  court '  may  or<ler  the  as- 
signee to  make  himself  a  party  within  a  limited  time,  and  in  default 
thereof,  the  suit  to  abate  for  want  of  prosecution :  but  however  this  may 
be  where  the  fact  of  bankruptcy  is  not  controverted,  it  is  competent  for 
the  defendant  to  plead  in  bar  to  an  action  .by  the  bankrupt  himself,  the  de- 
cree declaring  the  plaintiff  to  be  a  bankrupt.  The  effect  of  this  plea 
maybe  avoided  by  the  assignee's  making  himself  a  party;  but  if  he  re- 
plies, and  the  issue  is  found  against  him,  or  he  demurs  and  his  demurrer 
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is  overruled,  and  he  does  not  plead  further,  judgment  will  be  rendered  for 
the  defendant.     76.  1002 

4.  A  plea  by  the  defendant  that  the  plaintiff  was  declared  a  bankrupt  pen- 
dente lite  need  not  alledge  any  thing  in  respect  to  the  jurisdiction  of  the 
court  in  which  the  proceedings  in  bankruptcy  were  had ;  for  it  will  be  in- 
tended that  these  were  in  the  proper  tribunal.  lb.  1002 

5.  Qiuere.  Is  it  not  a  good  plea  that  some  of  the  plaintiffs,  all  of  whom  were 
a  partnership,  were  declared  bankrupts  ^cTiffeirfe /tie?    lb.       .    ,      1002 

3ANK  COMMISSIONERS. 

1.  The  Bank  Commissioners  appointed  under  the  act  of  1846,  whether  by 
the  legislature,  or  by  the  executive  to  fill  a  vacancy,  are  public  officers,  of 
whom  all  courts  wil}  take  judicial  notice.     Colgiu  v.  The  State  Bank,  222 

BANK  DIRECTORS,  &c.  '  .'  ' 

1.  In  a  proceeding  by  notice  and  motion,  at  the  suit  of  a  bank  against  its 
debtor,  if  no  issue  is  made  up,  and  a  verdict  returned  for  the  plaintiff,  it  is 
not  necessary  that  the  judgment  should  affirm,  with  particularity,  the  proof 
of  every  fact  which  was  necessary  to  have  authorized  their  verdict;  it  is 
enough  if  it  distinctly  sets  forth  the  fact§,  which  are  essential  to  the  exer- 
cise pf  the  nummary  jurisdiction.  Riggs,  et  al.  v.  The  Bankofthe State,  183 

2.  Directors  of  a  i)ank  are  not  responsible  for  an  injury  to  the  bank,  caused 
by  their  act,  originating  in  an  error  of  judgment,  unless  the  act  be  so 
grossly  wrong  as  to  warrant  the  imputation  of  fraud,  pr  the  want  of  the 
necessary  knowledge  for  the  performance^  of  the  duty  Sssumed  by  them, 
on  accepting  the  agency.     Godbold  v.  The.  Branch  Bank  of  Mobile,      191 

3.  "The  giving  compensation  to  a  member  of  the  board  of  directors,  for  extra 
services  as  an  agent  of  the  bank,  though  unlawful,  ,is  not  surh  an  act  as 
will  expose  the  directory  to  liability,  if  done .  in  good  faith,  and  with  the 
honest  intent  of  benefitting  the  bank.     lb.  191 

4.  An  indorsement  on  the  jiote,  of  the  sum  for.  which  it  was  discounted,  and 
the  date  of  the  discount,  is  an  admission  on  the  part  of  the  bank,  of  the 
sum  lent  upon  the  note,  of  which  the  defendant  may  avail  himself,  a^  oth- 
erwise the  inference  would  be,  that  the  bank  was  entitled  te  recover  the 

.  entire  amount.     Colgin  v.  The  State  Bank,  222 

5.  The  right  conferred  on  the  bzink,  of  suing  out  an  attachment  in  the  Coun- 
ty of  its  location,  is  a  privilege  conferred  on  it,  and  does  not  abridge  the 
power  it  previously  possessed,  of  suing  out  attachments  in  the  county  of 
the  residence  of  the  defendant.     Pearson,  et  al.  v.  Gayle,  278 

6.  Since  the  act  of  December,  1841,  a  note  payable  to  the  cashier  of  a  bank 
may  be  sued  ©n  '}n  the  name  of  the  corporation.  Caldioell  v.  Branch  Bank 
at  Mobile,,  <  549 

See  Contracts  and  Agreements,  3. 
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See  Intent,  1. 

See  Intendments  and  Legal  Presumptions,  3. 

See  Notice,  1. 

See  Witness,  3. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  bill  of  exchange  payable  twelve  months  after  date,  when  the  nominal 
day  of  payment  falls  on  Sunday,  is  notwithstanding  allowed  three  days  of 
grace,  and  is  properly  protestable  on  the  Wednesday  following.  Woolty 
V.  ClemerUs,  220 

2.  Where  a  note  [is  given  on  a  consideration  moving  ^  entirely  from  a  third 
person  to  one  assuming,  to  act  for  him,  any  defence  of  the  maker  against 
the  party  in  interest  is  admissible,  where  no  interest  in  the  note  is  disclos- 
ed by  tlie  person  to  whom  it  is  made.    McClure  v.  Litchfidd,  337 

3.  When  a  note  is  given  to  one  assuming  to  act  for  another,  for  a  debt  al- 
ready owing,  and  the  agreernent  is  that  it  shall  remain  with  a  third  per- 
son until  the  concurrence  of  the  creditor  is  obtained,  an  attachment  after- 
wards levied,  upon  such  concurrence,  will  authorize  the  maker  to  resist 
the  payment,  on  showing  satisfaction  of  the  judgment  on  the  garnishee 
process.    lb.  337 

4.  An  innocent  holder,  for  value,  of  an  acceptJince,  improperly  made  by  a 
member  of  a  firm,  by  his  indorsement  of  the  bill,  transfers  all  his  rights  to 
his  indorsee,  who  will  not  therefore  be  required  to  show  when  he  acquired 
the  bill,  or  that  he  gave  value  for  it.    Pearson  v.  Howe,  370 

5.  A  gratuitous  agreement  by  the  holder  of  a  bill  with  the  acceptor,  made 
on  the  last  day  of  grace,  to  look  to  him  alone  for  the  payment,  and  not  to 
present  the  bill,  or  notify  the  drawer,  does  not  relieve  the  drawer  if  the 
protest  is  made  and  notice  given.     De  Witt  v.  Bigdow  &c  Co.  480 

6.  A  bill  drawn  within,  and  payable  within  this  State,  nine  months  ufter  sight, 
is  payable  nine  months  after  it  is  presented  for  sight,  and  is  etitled  to  days 

•  of  grace.     Broum  v.  Turner,  752 

7.  Notice  of  the  dishonor  of  a  bill,  payable  on  the  12th  November,  in  Mo- 
bile, given  on  the  27th  of  the  month  to  the  drawer,  in  Washington  coun- 
ty, is  insufficient  to  charge  him,  unless  some  satisfactory  excuse  is  made 
for  such  long  delay.    lb.  752 

8.  Where  suspicion  is  cast  upon  a  mercantile  security,  the  holder  must  prove 
that  he  gave  a  valuable  consideration  for  it,  and  acquired  it  before  it  was 
dishonored.    Boyd  Sf  Macon  v.  Mclvor,  822 

9.  h.  being  indebted  to  D.  &  Co.,  procured  S.  who  was  indebted  to  him,  to 
draw  a  bill  in  his  favor,  on  D.  &  Co.,  which  he  indorsed  to  them,  and  which 
they  received  inpayment  of  the  debt  of  H. — Held,  that  S.  was  not  entitled 
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to  notice  of  the  dishonor  of  the  bill,  ^no  funds  being  prpvided.for  its  pay- 
ment)   Stewart  v.  Desha,  Sheppard  if  Co.  844 

See  Court,  Charge  of,  7. 

See  Evidence,  12,  31. 

See  Indorsement,  2,  3. 

See  Notary  Public,  Protest,  &c.  1,2.     ' 

CHANCERY. 

1.  A  decree  in  Chancery,  though  in  form  final,  which  is  in  its  nature  interlo- 
cutory lAerely,  cannot  be  pleaded  in  bar  of  another  action.  McLant  v. 
Spence,  Adm'r,  172 

2.  When  by  mistake  a  written  agreement  expresses  more  or  less  than  the 
parties  intended,  a  court  of  equity  will  reform  it,  but  the  proof  of  the  mis- 
take must  be  full  and  satisfactory.     Clapton  v.  Martin,  187 

3.  When  in  the  sale  of  a  slave  it  was  agreed  the  purchaser  should  have  no 
warranty  of  soundness,  and  he  was  informed  the  slave  had  been  some 
years  before  afflicted  with  fits,  but  no  bill  of  sale  was  then  executed — the 
parties  agreeing  that  it  should  be  so  on  a  certain  day  when  the  price  was 
to  be  paid — and  the  seller  afterwards  caused  a  receipt  to  be  drawn  ex- 
piressing  a  warranty  of  the  then  soundness  of  the  slave  under  the  impres- 
sioQthis  would  not  bind  him  if  the  slave  should  afterwards  be  afflicted  in 
a  similar  manner :  Held,' that  a  case  of  mistake  was  made  out  sufficient  to 
warrant  the  cancellation  of  this  clause  of  warranty.    lb.  187 

4.  The  bill  charges  with  particularity,  that  L.  who  is  insolvent,  claims  cer- 
tain lands  as  the  purchase]:  at  an  irregular  sale  of  a  tax  collector,  whose 
deed  he  has,  that  L.  was  threatening  to  commit  trespasses  and  waste  on 
the  premises,  that  himself  and  others,  acting  avowedly  under  his  authority, 
are  making  preparations  witli  a  view  to  their  commission,  that  the  com- 
pl?iinants  have  been  disturbed  in  the  enjoyment  of  their  property,  and  are 
likely  to  be  more  seriously  interrupted :  Further,  that  the  complainants 
aje  thus  prevented  from  making  the  profit  from  their  estate  which  other- 
wise they  would,  and  its  value  in  market  is  lessened.  Held,  that  it  was 
competent  for  chancery  in  such  a  case,  to  grant  an  injunction  to  stay  the 
commission  of  trespass  and  waste ;  that  as  the  deed  threw  a  cloud  over 
complainants'  title,  that  court  might  remove  the  cloud,  and  direct  the  can- 
cellation of  the  deed ;  especially  where  the  deed,  in  point  of  form,  was 
prima  fade  valid.  Lyon,  el  al.  v.  Hunt,  et  al.  295 

5.  Where  a  bill  charges  that  the  defendant,  or  a  person  under  whom  he 
claims,  failed  to  perform  some  legal  act,  indispensable  to  the  validity  of 
"S^       his  title,  in  a  manner  conformable  to  law,  an  affirmation  by  the  defendant 
in  his  answer,  that  the  act  was  regularly  performed,  without  stating  with 
particularity  the  mode  of  performance,  is  not  such  a  denial  as  requires  the 
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testimony  of  two  witnesses,  or  one  witness  and  strong  circumstances  to 
overbalance  it.    lb.  295 

6.  Upon  a  bill  charging  a  contract  for  a  purchase  of  land,  alledging  the 
payment  of  the  purchase  money,  and  praying  that  the  title  to  the  lan^may 
be  vested  in  the  vendee  or  his  heirs,  the  court  is  not  authorized  to  render  a 
decree  in  favor  of  the  complainants ;  although  it  is  alledged  that  the  de- 

•  fendant  fraudulently  refuses  to  comply  with  his  contract ;  and  in  addition 
to  the  special  prayer,  there  is  a  prayer  for  general  relief.  Strange,  et  d.  v. 
Watson,  325 

7.  By  an  agreement,  between  the  vendor  of  land  and  the  administrators  of 
the  vendee,  a  contract  of  sale  between  the  former  and  the  intestate  was 
rescinded  after  one  of  several  notes  for  the  purchase  money  was  paid,  and 
the  unpaid  notes  were  delivered  to  the  administrators :  Held,  that  the  heirs 
of  the  intestate  could  not  compel  the  vendor,  by  suit  in  equity,  to  perfect 

J  their  title,  unless  they  would  pay  the  residue  of  the  purchase  money — the 
vendor  asserting  that  upon  such  payment  he  would  perform  his  contract 
with  their  ancestor.    Ih.  •     325 

8.  But  as  to  such  stockholders  who  are  not  in  default  to  the  corporation  by 
reason  of  no  call  having  been  made,  but  whose  subscriptions  to  the  capi- 
ital  stock  have  not  been  paid,  a  court  of  equity  has  jurisdiction  to  compel 
payment  at  the  instance  of  an  execution  creditor  of  the  corporation.  M- 
len,  et  al.  v.  Montgomery  R.  R.  Co.  et  al.  437 

9.  A  creditor  cannot  insist  that  a  mortgage  is  void  for  the  emission  to  regis- 
ter it,  unless  this  ground  is  alledged  in  the  bill — if  alledged,  the  defend- 
ant has  the  right  to  reply  notice  to  the  creditor.    Ih.  438 

10.  Upon  a  bill  by  the  father  to  recover  of  his  son-in-law  certain  property 
upon  the  allegation  that  it  was  sent  with  his  daughter  as  a  loan,  if  the  fa- 
ther fails  to  sustain  his  case,  the  bill  will  not  be  retained  to  inquire  whe- 
ther the  issue  of  the  daughter  who  is  dead,  has  any  interest  in  the  property. 
Hooe  V.  Harrison,  '  499 

11.  Chancery  will  not  interfere,  when  injustice  would  be  done  to  an  inno- 
cent person.    Reynolds  v.  Dothard,  et  al.  531 

12.  The  answer  of  one  partner,  on  behalf  of  the  firm,  is  sufficient,  where  the 
members  of  the  firm  are  not  charged  with  personal  khowledge  of  the  facts, 
a.  '531 

13.  A  court  of  equity  has  no  jurisdiction  to  decide  on  the  validity  of  a  will, 
either  of  personal  or  real  estate,  at  the  instance  of  the  heir  at  law.  Wat- 
son, et  al.  V.  Bothwetl,  et  al.  650 

14.  The  allegation  that  the  complainants  have  just  cause  to  fear,  and  do  fear 
the  defendants  will  remove  certain  property  bequeathed  by  a  wQl  alledged 
to  be  void,  will  not  confer  jurisdiction  on  a  court  of  equity  in  the  absence 
of  allegations  that  the  complainants  have  applied  or  intend  to  apply  for 
letters  of  administration  on  the  estate.    Ih.  650 
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15.  The  mere  citcumstance  that  the  device  under  such  a  will  has  possession 
of  the  title  deeds  for  lands  of  the  testator,  will  not  warrant  the  heir  et  law 
in  filing  a  bill  to  have  them  delivered  to  him.    lb.  650 

16.  The  mere  circumstance  that  one  loaning  money  takes  a  note  payable  to  a 
married  woman  in  trust  for  himself,  will  not  give  jurisdiction  to  a  court  of 
equity  of  a  suit  by  his  executor  against  the  debtor  and  the  husband  and 
wife — there  being  no  allegation  in  the  bill  that  husband  or  wife  interpose 
any  impediments  to  a  recovery  at  law  by  suit  in  their  name,  Rowland,  et 
al.  V.  Logan,  663 

17.  In  the  case  of  a  non-resident,  a  decree  pro  confesso  is  an  admission  of  the 
truth  of  the  allegations  of  the  bill.    Bvilerx.  Btdkr,  668 

.  18.  The  failure  to  execute  the  bond,  which  the  law  requires,  when  a  decree 
is  rendered  against  a  non-resident,  is  error,    lb.  668 

19.  A  bill  may  be  exhibited  in  the  county  where  a  defendant  resides,  though 
that  is  not  the  county  in  which  the  judgment  sought  to  be  enjoined  was 
rendered,    lb.  668 

20.  A  garnishee  who  had  discharged  the  judgment,  being  sued  on  the  origi- 
nal debt  for  the  use  of  another,  employed  as  counsel  to  defend  the  suit,  the 
same  attorneys  who  had  obtained  the  judgment  against  him  as  garnishee, 
but  did  not  inform  them  of  his  defence,  in  consequnnce  of  which  a  second 
judgment  was  rendered  against  him  for  the  same  debt :  Held,  thas  this 
was  gross  negligence,  and  that  chancery  could  not  relieve  him.  Sanders 
V.  Hsher  fy  Phelps,  812 

21.  Where  one  partner  is  bound  to  attend  personally  to  the  business  of  the 
firm,  and  aferwards  becomes  infirm  in  mind  by  reason  of  intemperance,  a 
court  of  equity  will  not  be  authorized  to  set  aside  an  agreement  then  made 
for  the  dissolution  of  the  concern,  on  the  ground  of  fraud  and  imposition, 

.  when  that  is  to  be  inferred  only  from  the  fact  that  profits  have  been  real- 
ized when  loss  was  anticipated.    Atwood  v.  Smith,  894 

22.  It  is  no  ground  for  the  interference  qf  a  court  of  chancery,  that  slaves  ad- 
ministered upon  in  the  State  of  Tennessee,  are  brought  to  this  State,  by 
the  widow  of  the  deceased,  under  a  claim  of  title,  with  the  consent  of  the 
administrator,  unless  the  orphans'  court  should  refuse  the  temporary  let- 
ters of  administration  which  the  statute  authorizes  to  be  granted  in  such  a 
case.    Robinson,  et  al.  v.  Robinson,  947 

23.  The  allegations  of  a[bill,  being,  that  an  administratrix  in  South-Carolina, 
had  pvutjhased  a  number  of  the  slaves  of  the  estate,  with  the  assets  of  the 
estate,  and  converted  them  to  h6r  own  use,  bringing  them  to  this  state, 
and  afterwards  conveying  them  by  deed  of  gift  to  two  of  her  children,  and 
praying  an  account  of  them,  as  assets  of  the  estate,  &c.,  and  the  proof  be- 
ing, that  by  the  purchase,  the  administratrix  bought  only  what  she  consi- 
dered her  own  interest,  and  that  of  two  of  her  minor  children  in  the  estate 
— that  she  paid  no  money,  but  executed  her  own  note  to  her  co-adminis- 
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trator  for  the  amount — Held,  that  the  proof  did  not  sustain  the  allegations 
of  the  bill — Further,  that  there  was  nothing,  shown  upon  the  bill,  to  give 
a  court  of  chancery  of  this  state,  jurisdiction.  Julian  and  Wife  v.  Rey- 
nolds, 960 

24.  When  a  trustee  in  a  "deed  of  trust,  refuses  to  make  the  affidavit,  and  take 
the  steps  necessary  to  a  trial  of  the  right  of  property,  the  cestui  que  ti-ust ' 
may  resort  to  a  court  of  chancery  to  have  the  trust  enforced.     Robinson  ^ 
Sf  CaldweU  v.  Mauldin,  S^c.  978 

25.  A  judgment  creditor  may  resort  to  a  court  of  equity  not  only  to  subject 
the  equitable  interests  of  his  debtor,  but  for  the  purpose  of  removing  im- 
pediments to  the  sale  at  its  value,  of  an  estate  which  may  be  reached  by  a 

fieri  facias.    Dargan  v.  Waring,  et  al.  988 

26.  The  indorsement  of  a  note  which,  upon  its  face  is  payable  to  one  person 
for  the  use  of  another,  cannot  impart  to  the  indorsee  a  right  to  receive  the 
money  due  thereon,  for  his  own  benefit ;  but  the  indorsement  is  a  breach 
of  trust  on  the  part  of  the  payee,  which  entitles  the  cestui  que  trust  to  as- 
sert his  right  to  the  proceeds  of  the  note,  in  a  court  of  equity.  Eldridge 
v.  Turner,  1049^- 

27.  M.  &  Co.  indorsed  for  W.  certain  notes  which  the  latter  gave  in  part  pay- 
ment of  a  steamboat,  and  to  indemnify  the  indorsers  against  liability,  W. 
executed  to  them  a  mortgage  on  the  boat,  stipulating  to  have  the  boat  in- 
sured and  assign  the  policy  to  the  mortgagees ;  W.  afterwards  being  in 
failing  circumstances,  made  an  assignment  of  all  his  estate  and  effects 
(including,  the  boat)  to  C.  &c.;  M.  &  Co.  filed  a  bill  against  W.,  his  as- 
signees and  others,  alledging  the  assignment,  the  insolvency  of  W.,  his 
failure  to  insure,  and  assign  the  policy :  Further,  that  the  assignees  deny 
their  right  as  mortgagees,  claim  under  the  assignment  an  exclusive  right 
to  the  boat  to  enable  them  to  execute  tlieir  trust,  avow  their  purpose  to 
employ  and  sell  it  irrespective  of  the  complainants  lien.  It  is  also  alledg- 
ed  that  the  assignees  arp  unable  to  make  good  a  loss  resulting  from  its 
destruction,  or  condemnation  to  satisfy  the  demands  of  persons  furnish- 
ing supplies,  &c :  Held,  that  the  case  stated  in  the  bill,  authorized  the  in- 
terposition of  chancery,  so  as  to  make  the  boat  subservient  to  the  com- 
plainant's lien,  upon  the  principle  quia  timet ;  and  this  although  neither  of 
the  notes  was  due.     Walker,  et  al.  v.  MUier  Sf  Co.  '    1067 

28.  A  mortgage  was  executed  of  a  steam-boat  to  indemnify  the  mortgagees 
as  indorsers  of  certain  promissory  notes,  which  authorised  the  mortgagees 
to  take  possession  of  the  boat  if  the  notes  were  not  paid  as  they  matured, 
and  stipulated  further;  that  the  boat  should  not  leave  the  waters  of  the  Mo- 
bile bay,  and  that  the  mortgagors  would  cause  her  to  be  insured  and  as- 
sign the  policy  to  the  mortgagees.  A  bill  quia  timet  was  filed  by  the  mort- 
gagees against  the  mortgagor  and  his  assignees,  who  had  obtained  the  pos- 
session of  the  boat,  which  was  heard  before  the  notes  became  due:  Held, 
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that  the  decree  should  require  the  assignees  to  enter  into  bond  with  sure- 
ties to  keep  the  boat  in  good  repair — not  to  remove  her  from  the  waters 
of  the  Mobile  bay — to  cause  her  to  be  insured  and  assign  the  the  policy, 
and  until  this  was  done  tliey  and  their  sureties  should  stand  as  insurers. 
'  Farther,  if  the  notes  should  not  be  paid  as  agreed,  then,  they  would  deli- 
ver the  boat  to  the  mortgagees  frfee  from  the  liens  of  material  men,  &c. 
If  such  a  bond  should  not  be  given,  the  decree  might  direct  a  sale  of  the 
boat  by  the  sheriff,  &c.,  for  the  purpose  of  preserving  the  fund  until  the 
debt  matured,  or  conflicting  liens  were  adjusted,  lb.  1067 

See  Corporation,  1. 

See  Debtor  and  Creditor,  3,  4,  6. 

See  Dedication  of  Property,  &c,  6. 

See  Ejectment,  and  Trespass  to  Try  Title,  1. 

See  Husband  and  Wife,  3,  10. 

See  Lien,  1,  2,  3. 

See  Partners  and  Partnership,  1. 

See  Pleading,  22. 

See  Practice  in  Chancery,  7,  23,  25,  26. 

See  Principal  and  Surety,  3. 

CLERKS  AND  THEIR  DEPUTIES. 

1.  A  deputy  clerk  is  authorised  to  take  and  certify  the  apknowledgement  of 
a  deed,  so  as  to  warrant  its  registration.    Pinkard  v.  Ingersol,  at  al.         9 

2.  When  the  clerk,  pursuant  to  an  order  of  the  court,  that  a  bond  to  be  ap- 
proved by  him  should  be  filed  within  ninety  days,  receives  a  bond  within 
the  time,  and  endorses  it,  JUed  in  office,  he  cannot  afterwards  be  permitted 
to  testify,  that  he  did  not  approve  or  disapprove  it.  Pearson,  et  al.  v. 
Gayle,  278 

3.  A  deputy  clerk,  in  the  absence  of  the  principal,  may  do  any  act  he  could 
do  if  present.  His  appointment  need  not  be  in  writing.  Stewart  v.  De- 
sha, Sheppard  if  Co.  844 

CONFLICT  OF  LAWS. 

1.  A  citizen  does  not  lose  his  political  rights  by  residence  in  a  foreign  coun- 
tiy,  nor  does  the  contiued  residence  of  a  woman  in  a  foreign  state,  after 
the  death  of  her  husband,  authorise  the  inference  that  she  has  become  en- 
titled to  its  political  privileges.  Whether  a  citizen  of  the  United  States 
can  throw  off  his  allegiance  without  the  consent  of  his  government — 
Quere.  — Beavers  if  Jemison  v.  Srmth,  20 

2.  ^uere — Can  a  guardian  appointed  in  one  state,  maintain  an  action  in  an- 
other state,  for  a  cause  in  which  the  ward  is  interested  ? — Coz  v.  William- 
urn,  343 
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CONFLICT  OF  LAWS— continued. 

3.  Under  the  Spanish  law  in  force  in  a  portion  of  this  state  previous  to  its 
acquisition  from  France,  the  husband  could  make  a  valid  sale  of  the  para- 
phernal estate  of  the  wife  with  her  consent,  and  her  joining  in  the  deed  is 
evidence  of  such  consent,  although  that  is  not  executed  with  the  formali- 
ties required'to  a  public  act.  The  deed  is  binding  on  the  parties  and  their 
heirs  as  a  private  act.     Heirs  ofMcVoy  v.  Hcdlett  and  Walker,  864 

4.  One  effect  of  extending  the  laws  of  the  Mississippi  territory  over  the 
country  so  acquired  was,  to  introduce  the  common  law  mode  of  proving 
deeds,  by  proving  the  signatures  of  subscribing  witnesses  where  the  gran- 
tor is  dead — as  well  as  allow  the  probate  and  registration  of  deeds  previ- 
ously executed  under  the  statute  laws  then  in  force,    lb.  864 

5.  As  a  general  rule,  the  party  claiming  a  benefit  from  a  foreign  law,  must 
prove  its  existence ;  but  when  the  laws  of  one  State  pr  nation  are  opera- 
tive in  another,  this  rule  does  not  apply.  The  courts  of^iiis  country  will 
therefore  judicially  notice  the  laws  of  Spain,  which  regulated  the  convey- 
ance .of  real  property]  in  Mobile  and  the  country  adjacent,  when  the  ter- 
ritory was  subject  to  the  dominion  of  tliat  nation ;  and  under  the  influ- 
ence of  this  principle,  are  bound  to  know  what  documentary  evidence  of 
title  were  records  of  the  Province,  so  as  to  allow  copies  to  be  admitted 
as  evidence.    Doe  ex  dem  Farmer's  Heirs  v.  JEslava,  1029 

CONSIDERATION. 

1  A  promise  to  divide  the  rent  of  certain  lands  for  the  year  1843,  and  until 
the  determination  of  a  named  suit,  induced  by  the  undertaking  of  the  pro- 
misee to  produce  evidence  on  the  trial  of  a  suit  in  chancery,  showing  the 
failure  of  consideration  of  certain  notes,  will  enable  the  promisee  to  main- 
tain indebitatus  assumpsit  on  showing  the  receipt  of  notes.  Walke  v.  Mc- 
Gehee,  273 

2.  In  a  suit  against  the  promisor  in  such  a  contract,  it  is  not  incumbent  on 
the  plaintiff  to  show  any  performance  of  his  undertaking,  the  promise  to 
perform  being  a  sufficient  consideration  to  sustain  the  contract.    lb.  273 

3.  Where  suspicion  is  cast  upon  a  mercantile  security,  the  holder  must 
prove  that  he  gave  a  valuable  consideration  for  it,  and  acquired  it  before 
it  was  dishonored,    Boyd  Sf  Macon  v.  Mclvor,  822 

4.  A  party  may  prove  that  the  note  sued  on,  was  given  in  consideration  of 
the  purchase  of  a  brick-yard,  and  that  the  vendor  agreed  in  consideration  of 
the  sale,  not  to  make  bricks  in  the  town  of  Cahawba.  Comelanderv,Bird,  913 

See  Dower,  6. 

See  Evidence,  39,  $4. 

See  Frauds,  3. 

See  Husband  and  Wife,  5. 

See  Indian  and  Indian  Tribes,  1. 

See  Vendor  and  Vendee,  2. 
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CONSTITUTIONAL  LAW. 
.,     See  Garnishment  and  Garnishee,  6. 
CONTRACTS  AND  AGREEMENTS. 

1.  There  is  no  distinction  between  the  capacity  required  to  make  different 
kinds  of  contracts.  A  legal  capacity  to  make  any  contract,  is  a  capacity 
to  make  all  contracts.    Hale,  et  al.  v.  Broum,  87 

2.  When  property  is  obtained  without  any,  or  for  a  grossly  inadequate  con- 
sideration, by  a  pre-concerted  plan  to  effect  the  particular  design  by  rep- 
resenting worthless  things  of  value,  it  is  not  necessary  for  the  injured 
party  to  offer  to  return  the  worthless  thing,  before  his  right  of  recaption 
attaches.    Mahone  v.  Reeves,  345 

3.  A  bank  note  being  passed  off  upon  an  agreement  to  take  it  back  if  not 
current,  the  person  receiving  it  may  refcover,  if  it  was  uncurrent,  although 
he  had  passed  it  off,  had  been  sued  for  passing  it  as  a  current  note,  and 
had  recovered  a  judgment;  after  which,  and  whilst  the  judgment  was  still 
in  force  in  his  favor,  he  took  back  the  note,  and  brought  suit  against  the 
person  passing  it  to  him.    Rodgers  v.  RvsseU,  456 

4.  Where  a  party  subscribes  a  paper,  stipulating  to  pay  a  certain  sum  of 
money,  if  a  bridge  (which  was  to  be  let  out  and  built  according  to  a  plan 
to  be  adopted  by  certain  commissioners,)  should  be  completed  by  a  day 
designated,  and  reported  by  the  commissinners  to  be  done  and  finished 
according  to  contract,  to  make  his  undertaking  absolute,  it  should  at  least 
appear  that  the  work  was  completed  according  to  the  contract,  or  so  re- 
ported by  a  majority  of  the  commissioners ;  and  the  mere  indorsement  on 
the  contract  signed  by  a  majority,  that  the  bridge  had  been  received,  is 
not  sufficient,  where  it  appears  that  the  builder  had  not  complied  with  his 
contrajct    Caldwell  v.  Harrison,  .  756 

5.  Where  a  contract  by  which  personal  property  was  sold  and  conveyed  by 
husband  and  wife  is  rescinded,  in  the  absence  of  all  proof  to  the  contrary, 
the  parties  will  be  considered  as  placed  in  statu  quo.  Gamble  v.  Gamblers 
Adm'r,  '  966 

6.  A  conveyance  of  "  fifty  thousand  pounds  of  cotton,  to  be  produced  during 
the  present  year,  upon  the  plantation  of  the  party  of  the  first  part,  in  the 
county  of  Marengo,  the  said  cotton  to  be  the  first  cotton  which  may  be 
gathered  from  the  crop  of  cotton  now  planted  and  growing  upon  the  said 
plantation,  and  to  be  neatly  ginned  and  packed  in  good  bales,  ready  for 
market,"  is  a  conveyance  of  50,000  lbs.  of  ginned,  or  cleaned  cotton. 
The  terms  "  first  cotton  which  may  be  gathered,"  means  of  the  early,  in 
contradistinction  to  the  late  gathering ;  and  therefore  when  ninety-one 
bales  of  the  early  gathering  were  ginned  and  baled,  the  lien  attached,  al- 
though there  was  then  in  its  crude  state,  a  quantity  of  cotton  not  separat- 
ed from  the  seed,  gathered  earlier  in  the  season,  than  that  which  composed 
the  ninety-one  bales.  Robinson  ^  Caldwell  v.  Mcnddin,  Montague  if  Co.  977 
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CONTRACTS  AND  AGREEMENTS— continued, 

7.  Where  one  person  proposes  to  sell  property  to  another,  and  as  an  in- 
ducement to ,  purchase,  offers  to  take  the  vendee's  note  for  the  price,  pay- 
able to  the  vendor  for  the  use  and  benefit  of  an  infant  son  of  vendee,  and  to 
hold  the  money  for  the  cestui  que  trust ;  if  the  vendee  accedes  to  the  offer 
and  gives  a  note  in  the  form  proposed,  the  contract  will  be  obligatory  up- 
on the  parties,  and  the  payee  will  be  regarded  as  a  trustee  for  the  son. — 
Eldridge,  and  another,  v.  Turner,  by  his  next  friend,  Sfc.  1049 

See  Action,  2. 

See  Bills  of  Exchange  and  Promissory  Notes,  2,  3. 

See  Chancery,  2,  21. 

See  Damages,  1. 

See  Deeds  of  Trust,  and  Trust,  1. 

See  Overseer  and  his  Employer,  1. 

See  Pleading,  22.  V       , 

See  Set-ofF,  6. 

CONTRIBUTION. 

See  Principal  and  Surety,  10,  11,  17. 
CORPORATION. 

1.  When  stockholders  in  a  corporation,  after  calls  regularly  made,  are  in  de- 
fault, a  judgment  creditor  has  a  complete  remedy  at  law  against  them,  and 
therefore  will  not,  for  this  cause  only,  be  allowed  to  proceed  in  equity. — 
Mien,  et  al.  v.  Montgomery  R.  R.  Co.  __      437 

2.  But  as  to  such  stockholders  who  are  not  in  default  to  the  corporation  by 
reason  of  no  call  having  been  made,  but  whose  subscriptions  to  the  capi- 
tal stock  have  not  been  paid,  a  court  of  equity  has  jurisdiction  to  compel 
payment  at  the  instance  of  an  execution  creditor  of  the  corporation,  lb.  437 

3.  When  a  corporation  has  provided  under  the  terms  of  its  charter  to  forfeit 
stock  partially  paid  out,  this  dissolves  the  connection  of  the  stockholders 
when  shares  are  forfeited  with  the  corporation,  and  a  creditor  cannot 
charge  them  with  the  amount  unpaid.     lb.  '  437 

4.  When  stock  partially  paid  for  or  transferred  by  the  stockholder  bona  fide 
to  another  person,  and  he  is  accepted  by  the  corporation  as  the  holder  of 
the  stock,  this  is  a  discharge  of  the  original  stockholder,  and  he  cannot 
afterwards  be  pursued  by  a  creditor,     lb.  437 

5.  Although  a  corporation  by  a  special  provision  in  its  charter  is  empowered 
to  mortgage  its  effects,  &c.  for  a  particular  purpose,  this  will  not  be  con- 
strued afe  taking  away  or  abridging  its  general  power  to  execute  a  mort- 
gage for  the  security  of  creditors,    lb.  438 

6.  The  circumstance  that  purchasers  of  the  effects  of  a  corporation  have 

-^     139 
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eurrendered  liiem  to  another  corporation  created  with  the  same  or  similar 
powers,  does  not  by  itself  warrant  the  inference  of  an  agreement  before 
the  sale  thus  to  convey  it.    lb.  438 

7.  It  seems  that  a  statute  which  merely  gives  a  remedy  at  law,  where  it  could 
previously  have  been  available  in  equity  only,"  or  vice  versa,  may  consist- 
ently with  the  constitution  operate  retrospectively;  but  whether  the  act  of 
1841,  which  gives  the  remedy  by  garnishment  to  the  creditor  of  a  corpo- 
ration against  a  stockholder,  where  the  latter  stipulates  to  pay  his  sub- 
scription for  stock  as  calls  are  made  for  it,  entitles  the  creditor  to  gar- 
nishee the  stockholder  for  what  is  due  for  the  unpaid  stock  where  he  has 
paid  all  the  calls  of  the  company,  is  an  open  question.  Paschall  v.  fVhU- 
sett,  472 

8.  A  corporation  is  subject  to  dissolution  by  a  surrender  of  its  corporate 
franchises,  and  by  a  forfeiture  of  them  for  wilful  misuser  and  non-user ; 
and  a  stockholder  of  a  corporation  is  not  liable  to  the  process  of  garnish- 
ment under  the  act  of  1841,  at  the  suit  of  its  creditor  after  the  dissolution 
of  the  corporate  body.    16.  472 

9  The  act  of  1829,  incorporating  the  Montgomery  Wharf  and  Steamboat 
Company,  did  not  confer  any  proprietary  rights  on  the  company,  but  merely 
authorized  them  to  exact  tolls  on  the  landing  of  goods  at  their  wharf. — 
Murphy  v.  The  City  Council  of  Montgomery,  586 

10.  The  city  of  Montgomery,  as  an  incident  of  its  rights  of  property  in  a 
wharf,  may  collect  toll  or  wharfage  from  those  landing  there,  but  from 
the  interest  the  public  have  in  the  matter,  the  toll  may  be  regulated  by 
law.    16.  586 

H.  The  right  to  a  franchise  may  be  tried  by  an  action  of  assumpsit  for  money 
had  and  received,  by  one  usurping  the  franchise  and  collecting  the  tolls. 
Ih.  566 

See  Assignment,  1,  2. 
See  Executors  and  Administrators,  20. 
See  Practice  in  Chancery,  7. 

COSTS,  AND  SECURITY  FOR. 

1.  Where  no  obstacle  is  thrown  in  the  widow's  way  in  the  recovery  of  dower, 
she  is  not  entitled  to  costs.    Beavers  Sf  Jemison  v.  Smith,  21 

2.  The  act  of  1807,  which  declares  that  the  unsuccessful  party  shall  be  lia- 
ble for  the  costs,  applies  to  all  cases  at  law  in  which  the  plaintiflf  fails, 
whether  the  suit  is  instituted  in  the  ordmary  form,  or  whether  the  court  in 
which  redress  is  sought  has  jurisdiction  or  not    Westmorelandv.  Hale,  122 

3.  The  defendant  is  entitled  to  costs  upon  a  judgment  abating  the  suit.  Mas- 
sey  V.  Stede^s  adnCr,  340 

4.  A  proceeding  in  which  the  right  of  property  is  to  be  tried  as  provided  by 
statute,  is  a  not  or  action,  within  the  meaning  of  the  acts  which  authorize 


INDEX.  1107 

COSTS,  AND  SECURITY  FOR-  continued. 

the  dismissal  of  a  suit  or  action,  if  security  for  costs  is  not  given  when  re- 
quired by  a  non-resident  plaintiff;  and  if  non-resident  plaintiffs  in  execu- 
tion fail  to  give  such  security  upon  a  requisition  duly  made,  it  is  compe- 
tent for  the  court  to  dismiss  the  levy  at  their  costs.  Jacott,  Sfc.  v.  Hobson,  434 

5.  The  circumstance  that  the  plaintiff  has  been  condemned  in  the  costs  of 
one  term,  as  the  condition  of  a  continuance,  does  not  make  the  judgment 
against  the  defendant  irregular,  if  costs  are  adjudged  against  him  at  the 
final  determination  of  the  suit.     De  Witt  v.  Bigelow,  480 

6.  It  is  irregular  to  tax  an  attorney's  fee  and  the  county  tax  upon  a  judgment 
nisi  on  a  recognizance,  when  the  judgment  is  afterwards  at  the  same  term 
set  aside  on  condition  that  all  costs  shall  be  paid.  Wdssinger  v.  The 
State,  540 

7.  A  writ  of  error  will  lie  against  the  State  on  the  refusal  of  the  court  to 
strike  out  improper  items  in  the  bill  of  costs  in  a  State  case,  and  the  State 
is  a  proper  party,     lb.  540 

8.  The  costs  of  the  suit  against  the  principal  debtor  do  not  constitute  any 
part  of  the  costs  against  the  garnishee,  but  become  part  of  the  debt,  and 
as  such,  are  recoverable  if  the  garnishee  is  indebted  a  sufficient  sum  to 
cover  them  as  well  as  the  principal  debt.    Locket  v.  Child,  640 

9.  Quere.  Are  not  the  acts  of  1807  and  and  1811,  which  authorise  a  defend- 
ant to  require  a  non-resident  plaintiff  to  give  security  for  costs,  to  be  con- 
strued in  pari  materia,  as  parts  of  an  entire  system,  and  is  not  the  same 
notice  necessary  to  be  given  under  the  latter  as  under  the  former  enact- 
ment ?    Claiborne  v.  Harris,  647 

10.  A  note  made  by  the  judge  on  his  docket,  stating  the  plaintiff  was  shown 
to  be  a  non-resident,  and  that  he  give  security  for  the  costs  before  the 
next  term,  or  the  cause  be  dismissed,  is  merely  directory  to  the  clerk,  and 
from  it  he  may  complete  his  minutes ;  yet  it  is  not  in  itself  a  notice  to  the 
defendant  of  the  requisition  for  security.  But  if  the  entry  is  perfected  by 
being  transferred  to  the  minutes  of  the  court  in  proper  form,  it  is  a  suffi- 
cient compliance  with  the  statute,     lb.  647 

11.  Objections  that  the  costs  are  too  large,  must  be  made  in  the  court  below, 
and  cannot  be  raised  for  the  first  time  in  this  court  Fmdkner  v.  Chan- 
dler, 725 

19.  An  objection  to  the  admissibility  of  an  entire  record,  will  not  authorize  the 
objector  to  raise  a  question  in  this  court,  relating  to  costs  alone,  lb.  725 
13.  Where  the  successful  party  is  improperly  charged  with  the  costs,  though 
he  objected  to  such  a  judgment,  the  error  is  not  a  mere  clerical  mispris- 
ion, amendable  on  motion  in  the  court  rendering  the  judgment,  or  in  the 
supreme  court  at  the  costs  of  the  plaintiff  in  error ;  but  is  a  ground  for  the 
reversal  of  the  judgment.    Beason  v.  Riddle,  743 

See  Appeals  and  Certiorari,  6. 
See  FiStrays,  1. 
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1.  When  there  is  evidence  from  which  the  jury  may  infer  the  party  was  the 
victim  of  a  pre-concerted  plan,  it  is  no  errgr  to  instruct  the  jury  they  must 
find^for  the  defendant,  if  they  believe  a  fraud  is  committed.  Mahone  v. 
Reeves,  345 

2.  A  party  has  no  right  to  ask  a  new,  and  substantive  charge  to  the  jury,  on 
their  returning  into  court  for  an  explanation  of  the  charge  previously 
given,  or  for  the  purpose  of  having  it  again  repeated.  Prosser  v.  Hender- 
»on,  484 

3.  Where  a  party  prays  a  charge  appropriate  to  the  evidence  and  conforma- 
ble to  law,  it  should  be  given,  and  its  refusal  cannot  be  excused  by  giving 
other  charges  of  equivalent  import    Ivey  v.  Phifer,  535 

4.  The  jury  are  the  judges  of  what  facts  are  proved,  yet  it  is  competent  for 
the  court  to  charge  hypothetically,  or  to  say  what  the  evidence  establish- 
es, if  they  find  it  to  be  true.    lb.  535 

5.  When  the  question  raised  on  the  evidence  is  the  breach  of  a  warranty,  a 
charge  in  reference  to  the  law  arising  out  of  a  fraud  is  abstract  Milton 
V.  Rowland,  733 

6.  The  court  cannot  instruct  the  jury  as  to  the  effect  of  evidence,  which  is 
doubtful  or  contradictory.    Boyd  Sf  Macon  v.  Mclvor,  822 

7.  In  an  action  on  a  bill  of  exchange  against  the  drawer,  the  court  charged 
the  jury,  "  that  the  bill  of  exchange  which  had  been  read  to  them,  and  the 
certificate  thus  admitted,  was  testimony  for  them  to  consider,  as  evidence 
of  the  protest  of  said  bill,  and  notice  to  the  defendant :"  Held,  that  as  the 
protest  was  admissible  evidence,  though  perhaps  insufiicient  in  itself,  the 
charge  was  not  erroneous,  that  if  the  defendant  desired  other,  or  explana- 
tory instructions,  he  should  have  prayed  the  court  to  give  them,  and  charge 
the  jury  explicitly  as  to  the  efiect  of  the  evidence.  Leigh  if  Co.  v.  Ligld- 
foot,  935 

8.  Where  a  prayer  for  instructions  to  the  jury,  is  predicated  of  evidence 
not  before  them,  it  should  be  denied.     Brovon  v.  hhell,  1010 

9.  Where  there  is  testimony  tending  to  establish  a  particular  result,  a  prayer 
for  instructions  affirming  an  admitted  legal  proposition,  and  which  involves 
the  consideration  of  this  testimony,  cannot  be  denied,  on  the  ground  that 
it  is  abstract,  because  the  evidence  is  not  such  as  should  convince  the 
jury.    Clecdand  v.  Walker,  1059 

10.  Where  a  charge  conforms  to  the  law,  and  is  authorized  by  the  evidence, 
it  should  be  given  in  the  terms  in  which  it  is  asked,  though  it  may  be  ne- 
cessary for  the  court  to  give  additional  or  explanatory  instructions ;  and 
the  error  of  a  refusal,  cannot  be  repaired  by  giving  another  charge,  which 
when  critically  examined,  will  be  found  to  lay  down  substantially  the  same 
principle,    lb.  1059 

COURT,  ORPHANS. 

1.  the  effect  of  the  decree  of  insolvency,  is  to  transfer  to  the  orphans'  court 
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the  exclusive  jurisdiction  of  all  claims  against  the  estate,  and  intliat  court 
on  the  final  settlement,  it  may  be  shown  that  the  administrator  has  with- 
held or  wasted  the  assets.  Whetlier  equity  might  not  afford  relief  in  cer- 
tain cases — Qizere?    Edwards  v.  Gibbs,  292 

2.  Quere — Whether  under  the  statute  when  a  guardian,  &c.  has  removed 
from  the  State,  the  orphans'  court  can  proceed  to  decree  the  account  stated 
by  it  at  the  same  term  when  it  is  stated ;  or  whether  the  guardian,  &c.  is 
not  then  to  be  cited  to  a  final  settlement  as  in  other  cases.  Seight  v. 
Knight,  461 

3.  The  orphans'  court,  under  the  act  of  1835,  has  no  jurisdiction  to  assign 
dower  unless  of  lands  of  which  the  husband  died  seized.  JVance  v.  Hoop- 
er, 552 

4.  The  parties  in  whose  favor  executions  are  required  to  be  issued  by  the 
act  of  1830,  on  a  decree  of  the  orphans'  court,  for  the  final  settlement  of 
the  accounts  of  executors,  administrators  and  guardians,  are  upon  the  re- 
turn of  "  no  (property  found,"  entitled  to  executions  in  their  oion  names  a- 
gainst  the  sureties  of  the  defendant  in  the  decree.  Cawthorn  v.  Knight,  579 

5.  The  orphans'  court  has  the  power  to  establish  tlie  contents  of  a  will,  which 
has  been  destroyed,  without  the  knowledge  or  consent  of  the«testator,  by 
tlie  proof  of  a  substantial  copy  of  the  will.    McBeth  v.  McBeth,  596 

6.  If  the  will  is  not  destroyed,  but  is  in  the  possession  of  any  one  subject  to 
the  jurisdiction  of  the  court,  it  should  compel  its  production.    lb.         596 

7.  The  statute  which  directs, that  commissioners  shall  be  appointed  within 
three  months  after  the  estate  of  an  intestate  has  been  reported  solvent,  to 
make  distribution  of  the  same,  is  not  imperative  on  the  orphans  court. — 
Reynolds'  Mrn'r  v.  Reynolds'  Distributees,  1023 

8.  The  orplmns'  court  has  no  authority  to  impannel  a  jury  to  ascertain  a  dis- 
puted fact,  save  only  where  tliere  is  a  contest  about  a  will,  and  one  or  two 
other  special  cases :  unless  there  is  a  doubt  in  relation  to  the  controverted 
fact,  which  requires  a  cross-examination  to  elicit  the  truth.  And  in  a  case 
not  coming  within  the  exception,  the  necessity  for  a  jury  must  appear  on 
the  record,  by  setting  out  the  testimony,  so  as  to  enable  an  appellate  court 
to  revise  the  order  directing  a  jury  to  be  impannelled.     lb.  1023 

See  Action,  1. 

See  Error,  Writ  of,  21. 

See  Executors  and  Administrators,  21. 

See  Guardian  and  Ward,  10,  11,  12. 

See  Practice  in  Chancery,  17. 

COVENANT. 

].  G.  having  purchased  from  his  partner  a  stock  of  goods,  entered  into  a 
bond  with  surety,  with  covenants  to  the  following  effect:    "Now  there- 
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fore,  be  it  known,  that  we,  James  Gillan,  Neil  Blue,  Richard  A.  Colclough, 
W.  A.  Armstrong,  John  Martin,  and  Thornton  Taliaferro,  do  hereby,  for 
and  in  consideration  of  the  sum  of  one  dollar,  to  us  in  hand  paid,  by  the 
said  Shepherd  Brown,  the  receipt  of  which  is  hereby  acknowledged,  as 
well  as  for  the  consideration  aforesaid,  covenant  and  agree  to  bind  our- 
selves, our  heirs,  executors,  &c.  jointly  and  severally,  unto  the  said  Shep- 
herd Brown,  his  heirs,  &c.,  to  save  him  harmless  from  the  payment  of  all 
debts,  or  liabilities  due  from  said  concern,  as  well  as  all  loss,  liability  or 
damage,  that  he  has,  or  may  incur,  as  a  partner  of  the  said  Gillan.  We 
jointly  and  severally  guaranty,  that  the  said  James  Gillan,  shall  fully  sat- 
isfy and  discharge  all  debts,  dues,  or  demands,  arising  from  said  establish- 
ment" Hdd,  that  this  was  a  bond  of  indemnity  against  loss,  or  damage 
and  was  not  a  covenant  to  B.  against  liability  to  suit.  Taliaferro,  Adrn'rj 
v.  Brown,  702 

2.  A  covenant  by  H.  and  two  others,  his  sureties,  to  convey  to  F.  "  a  half 
section  of  land,  situate  in  Macon  county,  worth  $500,  on  a  patent  issued 
to  William  Walker,  or  to  Edward  Hanrick,  as  executor  of  Wm.  Walker's 
estate,  to  the  N.  i,  31, 15,  23,  situate  in  Macon  county,  Alabama,"  is  an 
undertaking  to  convey  the  particular  tract,  or  a  half  section  of  land  in  Ma- 
con county,  worth  $500,  as  soon  as  a  patent  issued  for  the  particular  tract 
mentioned  in  the  covenant    FUzpatrick  v.  Hanrick,  et  als.  783 

3.  As  the  time  when  the  patent  would  issue  was  uncertain,  and  more  within 
the  knowledge  of  the  obligors  than  the  obligee,  an  action  would  lie  for  a 
breach  of  the  covenant,  without  a  demand,  as  it  was  their  duty  to  notify 

i  him  that  the  event  had  happened,  and  what  land  they  would  convey. — 
lb.  783 

4.  The  rights  of  the  obligee  cannot  be  defeated,  by  a  contrivance  by  the 
obligors,  by  which  the  patent  for  the  land  mentioned  in  the  covenant  is 
caused  to  be  issued  to  another,    lb.  783 

CRIMINAL  CASES,  PROCEEDINGS  IN. 

1.  To  constitute  the  crime  of  an  "  attempt  to  poison  "  a  white  persoii,  by  a 
slave,  there  must  be  an  actual  attempt  to  poison,  by  the  administration  of 
some  poisonous  drug,  or  substance,  calculated  to  destroy  human  life. — 
State  V.  Clarissa,  57 

2.  The  grand  jury  cannot  be  called,  and  required  to  expurgate  themselves  of 
any  supposed  interest,  or  bias,  at  the  instance  of  one  in  jail,  and  expect- 
ing an  indictment  to  be  preferred  against  him.  Objections  to  the  grand 
jury  must  be  taken  by  plea  in  abatement,  at  the  term  at  which  the  indict- 
ment is  found,    lb.  58 

3.  Where  a  slave  afler  a  whipping  had  confessed  her  guilt,  and  subsequently 
when  the  overseer  inquired  why  she  had  committed  the  act,  confessed  the 
crime :  held,  that  the  answer  to  this  question  was  not  admissible  evidence, 
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as  the  question  assumed  the  fact  of  her  guilt  as  previously  admitted  by 
her.  Quere — Would  the  subsequent  confession  of  a  slave,  after  a  con- 
fession had  been  extorted,  be  evidence  in  any  case  ?    lb.  58 

DAMAGES. 

1.  Where  an  overseer  employed  by  the  year,  is  discharged  before  the  termi- 
nation of  that  period,  without  a  sufficient  excuse  therefor,  he  may  immedi- 
ately institute  his  action  for  a  breach  of  the  contract,  and  recover  not  only 
the  damages  which  then  shall  have  accrued,  but  such  as  shall  have  deve- 
loped themselves  up  to  the  time  of  the  trial.    Martin  v.  Everett,  375 

2.  If  an  attachment  is  wrongfully  sued  out,  the  plaintiff  is  responsible  to  the 
extent  of  the  actual  injury,  but  if  vexatiously  sued  out,  the  case  is  one  for 
vindictive  damages,  only  in  the  event  that  the  plaintiff  has  wantonly  or 
maliciously  resorted  to  the  process.    McCvllough,et  al.  v.  Walton,      492 

See  Warranty,  2. 

DEBTOR  AND  CREDITOR. 

1.  Where  the  husband  furnishes  lumber,  which  the  wife  voluntarily  al- 
lows to  be  used  in  erecting  buildings  on  her  separate  estate,  if  the  hus- 
band is  in  embarrassed  circumstances  at  the  time,  this  will  be  considered 
a  gifl  to  the  wife  in  fraud  of  his  creditors,  and  the  latter  may  thus  far  make 
the  wife's  estate  liable  to  pay  their  demands.  Hoot,  et  al.  v.  Sorrell,  et  al.  386 

2.  If  the  husband  merely  expends  his  personal  labor  in  the  improvement  of 
his  wife's  estate,  the  estate  is  not  thereby  made  a  debtor  to  the  husband, 
nor  can  the  creditors  of  the  latter  charge  it  with  the  value  of  the  labor. — 
Ih.  386 

3.  Upon  a  bill  by  the  creditors  of  the  husband  to  charge  the  wife's  estate, 
(among  other  things,)  with  the  value  of  lumber  furnished  by  the  husband 
towards  its  improvement,  the  lumber  must  be  estimated  according  to  its 
value  when  the  bill  was  filed  ;  and  to  collect  the  amount  with  which  the 
wife's  estate  is  charged,  the  decree  should  not  direct  a  sale,  but  the  estate 
should  be  leased  for  term  a  sufficiently  long  to  extinguish  the  charge. — 
lb.  386 

4.  When  stockholders  in  a  corporation,  after  calls  regularly  made,  are  in  de- 
fault, a  judgment  creditor  has  a  complete  remedy  at  law  against  them,  and 
therefore  will  not,  for  this  cause  only,  be  allowed  to  proceed  in  equity. — 
Mien  et  al.  v.  Montgomery  R.  R.  Co.  437 

5.  A  creditor  cannot  insist  that  a  mortgage  is  void  for  the  omission  to  regis- 
ter it,  unless  this  ground  is  alledged  in  the  bill — if  alledged,  the  defend- 
ant has  the  right  to  reply  notice  to  the  creditor,     lb.  438 

6.  Qtterc — whether  a  sale  will  be  set  aside  at  the  instance  of  a  creditor  in- 
terested in  the  sale,  on  the  ground  that  the  sale  was  at  an  under  price,  un- 
less the  creditor  will  offer  to  bid  a  larger  sum :    Quere,  also,  if  a  similar 
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rule  does  not  apply  when  the  sale  is  in  gross,  and  the  assertion  is,  that  a 
larger  sum  would  be  produced  by  a  separate  sale  of  each  article,  lb.  438 

•"      See  Assignments,  1,  2,  5. 

*"      See  Chancery,  8,  25. 

W      See  Corporation,  2,  3,  4. 

tSee  Frauds,  5. 
See  Judgment  and  Decree,  5.  .  • 

■M      See  Trust,  and  Cestui  Q,ue  Trust,  3. 

*  DEDICATION  OF  PROPERTY  TO  THE  PUBLIC  USE,  &c. 

.  1.  The  dedication  of  a  street  in  a  town  or  city,  may  be  inferred  from  public 

documents  of  an  ancient  date,  which  refer  to  it  as  then  existing,  or  from 

the  deeds,  or  other  papers  of  tliose  who  deny  its  existence.     Doe  ex  dem. 

Kenivtdy's  Ex'rs  v.  Jones,  63 

2.  Upon  proof  that  a  street  was  used  as  such,  at  a  definite  period,  many  years 

previous  to  the  institution  of  the  suit  in  which  the  question  is  involved,  it 

may  be  inferred,  in  tlie  absence  of  opposing  proof,  that  it  was  dedicated 

^  ,    to  the  use  of  the  town,  even  before  the  time  proved.     Ih.  63 

•  3.  Where  tlie  streets  of  a  town  bordering  on  navigable  water  are  dedicated 

to  the  use  of  the  town  and  the  public,  if  there  is  no  limitation,  the  dedica- 

s      tion  will  extend  across  the  shore  to  low  water  mark,  as  the  shore  may  be 

reclaimed,  or  fill  up  by  accretion,  and  become  part  of  the  town.    lb.       63 

4.  To  perpetuate  the  dedication  of  streets,  it  is  not  necessary  that  there 
should  have  been  a  continuous  corporate  existence  of  tlie  town,    lb'      63 

5.  The  general  rule,  that  the  fee  cannot  remain  in  abeyance,  doos  not  ap- 
ply, where  property  is  dedicated  to  the  public  use,  and  where  the  object 
and  purpose  of  the  appropriation  looks  to  a  future  grantee,  in  whom,  or  in 
which  the  fee  is  to  vest  The  dedication  will  preclude  the  party  making 
the  appropriation  from  re-asserting  any  riglit  over  the  land,  at  least  so  long 
as  it  remains  in  public  use,  altliough  tliere  may  never  arise  any  grantee 
capable  of  taking  the  fee.    lb.  63 

"  6.  If  land  dedicated  to  the  public  has  been  used  by  a  corporation  for  a  pur- 
pose not  contemplated  in  the  dedication,  will  such  an  abuse  of  the  right 
of  use,  invest  the  original  proprietor  of  the  fee  with  the  right  to  the  pos- 
session, so  as  to  entitle  him  to  maintain  ejectment .''  Should  not  a  court 
of  equity  be  resorted  to  iii  such  a  case,  to  compel  the  execution  of  the  trust 
lb.  64 

DEEDS  AND  BONDS. 

■  ■  -^ 

1.  The  assent  of  a  grantor  to  the  provisions  of  a  deed  conveying  property  in 
trust  for  his  benefit,  is  to  be  inferred  from  his  acceptance  of  the  deed  at 
the  time  of  its  execution.    Pinkard  v .  Ingersol,  et  al.  »    9 
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2.  The  assent  of  one  cestui  que  trust  will  not  validate  a  deed  which  expressly;^.,  ^ 
or  by  implication,  requires  the  assent  of  others,     lb.  9^'  ' 

3.  When  the  clerk,  pursuant  to  an  order  of  the  court,  that  a  bond  to  be  ap-'*? 
proved  by  him  should  be  filed  within  ninety  days,  receives  a  bond  withiiwyv'' 
the  time,  and  endorses  it,  JUed  in  office,  he  cannot  afterwards  be  permitted^  ,», 
to  testify,  that  he  did  not  approve  or  disapprove  it.     Pearson,  etal.vJr\ 
Gayle,  STsij... 

4.  A  constable's  bond  may  be  delivered  as  an  escrow,  to  become  the  bondlf '  V 
of  the  parties  on  the  performance  of  a  certain  condition.  Robertson  v.  Co-.^  ^J 
ker,etal.  467*.'  ^ 

5.  Where  a  bond  is  executed  under  an  order  in  chancery,  conditioned  that'^t; 

certain  slaves  that  had  been  seized  to  satisfy  such  decree  as  might  be  *^ ,  ' 

"rendered  in  the  suit,"  should  be  returned,  if  the  decree  contemplated 'f 
their  return,  the  bond  is  not  annulled,  or  the  liability  of  the  obligors  re-^>.  ■ 

stricted  or  impaired,  by  an  amendment  of  the  bill  which  merely  associatesA^ 

other  parties  with  the  complainant,  (the  obligee,)  without  varying  the^j^'  " ' 

frame  of  the  bill,  or  extending  or  limiting  the  liability  of  the  obllgoi-s. — ;^^ 

Falls  V.  Weissinger,  802:^' 

6.  There  is  no  statute  which  requires  the  sheriff  to  return  "  forfeited,"  a  bond  | 
taken  in  a  suit  in  chancery,  conditioned  for  the  forthcoming  of  property  ilk  • 
if  the  decree  requires  it;  consequently  the  obligee  may  maintain  an  action^?' 
thereon,  without  showing  such  a  return,     lb.  802  *". 

7.  Where  a  bill  is  filed  to  subject  a  slave  to  the  payment  of  the  complain- 
ant's demand,  and  the  defendant  executes  a  bond  with  surety,  conditioned 
for  his  delivery  if  the  complainant  is  successful,  the  death  of  the  slave 
previous  to  the  rendition  of  the  decree,  or  an  order  requiring  his  delivery, 
will  absolve  the  obligors  from  a  compliance  with  the  condition,  lb.     802 

See  Covenant,  1. 

See  Error,  Writ  of,  5. 

See  Evidence,  57. 

See  Vendor  and  Vendee,  4. 

DEEDS  AND  REGISTRY  OF. 

1.  A  deputy  clerk  is  authorised  to  take  and  certify  the  acknowledgement  of 
a  deed,  so  as  to  warrant  its  registration.    Pinkard  v.  Ingersol,  et  al.         9 

2.  Where  the  record  recites  a  deed  as  proved,  the  court  will  presume  it  was 
by  the  subscribing  witnesses,  and  the  exclusion  of  the  mortgagor,  will  not 
be  sustained  on  the  presumption  that  he  was  rejected  because  the  sub- 
scribing witnesses  were  not  first  called     Bearing  v.  Windham,  204 

3.  Under  our  registry  acts,  the  copy  of  a  deed  recorded  pursuant  to  their 
directions,  is  not  admissible  evidence,  without  first  satisfactorily  account- 
ing for  the  absence  of  the  original.     Thmnpson  v.  Ives,  289 

140 
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4.  When  one  professing  to  act  as  an  attorney  in  making  a  deed,  acknow- 
ledges that  he  signed  it,  &c.  for  the  purpose  of  registration,  hia  acknow- 
ledgement will  be  referred  to  the  character  in  which  he  is  acting.  Robin- 
son 4"  Ccddwdl  V.  Maiddin,  fyc.  978 

5.  An  authority  to  execute  a  deed  of  trust,  gives  tlie  power  by  implication 
to  acknowledge  it  for  registration,    lb.  978 

6.  The  omission  to  state  in  the  probate  of  a  deed,  made  by  an  attorney  in 
•    fact,  that  it  was  delivered,  is  not  essential,  it  having  been  in  fact  delivered 

by  him  and  registered,    lb.  978 

See  Assignment,  5. 
See  Conflict  of  Laws,  4. 
See  Evidence,  52. 

DEEDS  OF  TRUST  AND  TRUSTS. 

1.  Where  parties  having  actual  or  colorable  claims  to  property  conveyed  by 
two  different  deeds  of  trust  meet,  and  enter  into  a  special  agreement  with 
reference  to  the  trust  property,  this  agreement  is  to  be  considered  as  as- 
certaining their  respective  rights,  and  will,  in  equity,  as  between  the  par- 

<  ties,  furnish  the  basis  for  settling  their  rights,  independent  of  the  trust 
deeds.    Pinkard  v.  Ingersol,  9 

2.  A  growing  crop  of  cotton  may  be  conveyed  by  deed  of  trust  Robinson 
If  Caldwell  v.  Maiddin,  ifc.  977 

See  Assignments,  3. 

DEMURRER. 

1.  If  the  defendant  interposes  a  demurrer  to  an  entire  declaration  containing 
several  counts,  if  either  count  is  good,  the  demurrer  should  be  overruled. 
Williams  v.  Spears,  138 

5i.  Semble:  A  plea  in  abatement  is  bad  on  demurrer  for  duplicity.  Caldwell 
v.  Branch  Bank  at  Mobile,  549 

3.  The  objection  that  there  was  no  consideration  for  the  covenant,  cannot  be 
taken  on  demurrer  to  the  declaration.    Fitrpairvck  v.  Hanrick,  et  als.    783 

See  Notice,  1. 

DEPOSITION. 

1.  An  affidavit  to  suppress  a  deposition,  because  the  party  attended  within 
the  time,  but  after  the  deposition  was  taken,  is  sufficient,  if  it  does  not 
also  state,  that  he  has  been  injured  by  his  inability  to  cross-examine  the 
witness.     Cameron,  Ex'r,  v.  Clarke,  Smith  Sf  Co.  259 

2.  A  deposition  may  be  taken  at  any  time,  within  the  time  designated  in  the 
notice.    lb.  259 


DEPOSITION— C  ONTINUED. 

3.  A  deposition  taken  at  the  office  of  G.  R.  &  Co.  when  directed  to  be  taken  .•^'). 
at  their  storehouse,  will  be  allowed,  it  being  shown  that  they  had  an  office 
under  the  same  roof  as  their  storehouse,  and  connected  with  it  by  doors 

and  windows,  and  had  no  other  office  in  the  place.     De  Witt  v.  Bigdow 

if  Co.  '  480    -  . 

4.  QM«re — Whether  the  propounding  of  a  question  (improper  in  part)  to  a  , ■''.»* 
witness  to  be  examined  on  interrogatories,  is  a  sufficient  reason  to  exclude    ' 
the  answer  disclosing  proper  evidence,  unless  it  appear  the  objection  to 

the  question  was  taken  and  notified  to  the  opposite  party  before  the  com- 
mission issued.    Bradford  v,  Haggerty,  698 
^.  Where  a  deposition  is  supposed  to  be  irregularly  taken,  the  party  may  re- 
take under  an  order  of  court,  and  that  even  when  the  cause  is  called  for    •  • 
trial,  and  the  other  party  has  announced  himself  ready  for  trial,  but  is  un-    '   i 
willing  to  waive  exceptions  to  the  deposition.     Milton  v.  Rowland,     732 

6.  Although  the  omission  to  notify  the  opposite  party  in  writing  of  the  time 
and  place  of  taking  the  deposition,  may  be  good  cause  to  suppress  it,  if 
the  fact  of  notice  is  denied,  yet  a  verbal  notice  is  sufficient,  if  the  fact  of 
notice  is  not  denied,     lb.  732 

7.  When  the  answer  of  a  witness  in  a  deposition  asserts  that  her  experience  »-, : 
in  the  particular  avocation  of  a  midwife  enables  her  to  judge  of  particular    >'  ■ 
diseases  in  females,  and  the  opposite  party  omits  to  test  her  knowledge  or 
experience  by  a  cross-examination — Quere,  if  the  objection  will  lie  to  an-      ^ 
swers  stating  her  opinions  and  belief,    lb.  732    * 

8.  An  exception  to  a  deposition,  to  each  answer,  and  to  each  sentence  of 
each  answer,  amounts  to  nothing  more  than  a  general  exception  to  the  de- 
position,   lb.  732 

9.  Where  a  deposition  contains  a  question  and  answer  which  discloses  ille- 
gal testimony,  it  may  be  objected  to  on  the  trial ;  but  where  the  objection 
is  to  the  entire  deposition,  on  a  ground  that  it  does  not  question  the  com- 
petency of  the  witness,  the  admissibility  of  the  facts  disclosed,  or  show 
that  it  had  not  been  taken  in  conformity  to  the  statutes,  it  seems  that  a 
motion  should  be  made  to  suppress  it  before  the  cause  is  put  to  the  jury. 
WaU  v.  rVilliams,  826 

DETINUE. 

1.  Detinue  will  lie  by  the  trustees  and  deacons  of  a  religious  society,  to  re- 
cover a  deed  which  they  had  deposited  with  the  defendant,  and  which  he 
refused  to  re-deliver.     Stoker,  et  al.  v.  Yerby,  322 

%  Although  an  administrator  cannot  sell  the  estate  of  his  intestate  at  private 
sale,  and  without  an  order  of  the  orphans'  court,  yet  if  one  thus  sells  with- 
out authority,  and  the  property  is  delivered  to  the  purchaser,  and  after- 
wards taken  from  his  possession  tortiously,  he  may  maintain  an  action  of 
detinue  against  the  wrong  doer.     Traylor  v.  MarskaU,  458 
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3.  To  maintain  the  action  of  detinue,  the  plaintiff  must  have  the  entire  inter- 
est in  the  thing  sued  for;  therefore  three  brothers  and  sisters  cannot  main- 
tain detinue  for  slaves,  given  by  the  will  of  their  grandfather  to  them  and 
another,  who  is  dead,  and  no  administration  granted  on  his  estate.  Miller 
V.  Eatman,  et  al.  •  609 

I-    See  Executors  and  Administrators,  19. 

DIVORCE  AND  ALIMONY. 

1.  To  constitute  legal  cruelty,  to  authorize  a  divorce,  there  must  be  actual 
violence  committed,  attended  with  danger  to  life,  limb  or  health ;  or  there 
must  be  a  reasonable  apprehension  of  such  violence.  Moylei\v.  Moyler,  620 

2.  The  throwing  a  bucket  of  water  on  the  wife  in  bed,  with  ff,threat  of  fur- 
ther violence  if  she  did  not  leave  the  house,  is  legal  cruelty.    lb.         620 

3.  Abusive  language,  and  other  unbecoming  conduct,  not  amounting  to  le- 
gal cruelty,  may  be  received  in  aggravation  of  an  act  of  cruelty,    lb.  620 

4.  The  answer  of  a  defendant  denying  the  allegations  of  the  bill,  does  not 
make  it  necessary  to  prove  them  by  two  witnesses.  Proof  by  one  is  suffi- 
cient   lb.  621 

5.  Upon  a  divorce  a  vinculo,  it  is  the  duty  of  the  chancellor  to  make  a  divis- 
ion of  the  estate  of  the  parties.  But  the  law  does  not  require  an  equal  di- 
vision of  the  estate,  but  one  graduated  according  to  the  nature  of  the  case, 
considering  the  cause  for  which  the  divorce  was  granted,  the  party  offend- 
ing, the  age  of  the  parties,  the  estate  to  be  divided,  &.c.  &c. ;  but  in  all 
cases,  if  the  estate  of  the  husband  is  sufficient,  the  wife  is  entitled  to  a 
maintenance.    Lovett  v.  Lovett,  763 

6.  Where  the  personal  estate  of  the  husband,  consisting  principally  of  slaves, 
was  valued  at  §13,685,  and  his  real  estate  at  $1800,  the  cause  of  divorce 
being  the  abandonment  of  the  husband  by  the  wife,  the  parties  having  but 
two  grown  children  provided  for,  the  estate  having  been  accumulated  by 
the  industry  of  both  parties,  and  they  being  advanced  in  life — Hdd,  that 
one-third  part  of  the  personal  estate  absolutely,  and  the  use  of  one-third 
part  of  the  land  for  life,  appeared  to  be  a  just  exercise  of  the  legal  discre- 
tion vested  in  the  chancellor,     lb.  763 

7.  The  proper  course  in  such  a  case  is,  afler  the  decree  has  been  pronounc- 
ed, for  the  divorced  party  to  file  an  allegation  of  faculties,  setting  out  the 
estate  of  the  husband,  which  he  is  required  to  answer,  afler  which,  if  ne- 

'     cessary,  proof  may  be  adduced.     But  where  the  court,  on  motion  and  p^jf 

*    tition  of  the  wife,  referred  the  matter  to  the  master  to  inquire  and  repor^^ 

the  estate  of  the  husband,  before  whom  the  husband  appeared,  held,  that 

it  was  too  late  to  raise  the  objection,    lb.  763 


DOWER. 

i.  The  widow  is  nn^^  jqinr|l|lft 
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had  erected,  the  one  existing  at  the  time  of  the  sale  having  been  dilapi- 
dated, and  torn  down  by  the  purchaser.  Such  a  case  is  a  proper  one  for 
compensation,  and  a  court  of  chancery  can  alone  afford  relief.  Beavers  Sf 
Jemison  v.  Smith,  20 

Where  an  assignment  cannot  be  made  of  a  portion  of  the  premises,  the 
interest  of  one-third  part  of  the  value  of  the  premises  at  the  time  of  the 

•  ..'V,  alienation,  is  a  just  criterion.  Where  the  principal  value  consists  in 
•  it  buildings,  requiring  an  annual  outlay  to  keep  them  in  repair — Q^tere — Is 
■ !«-    it  not  just  the  dowress  should  contribute  her  portion  of  the  expense  ?  lb.  20 

3.  At  law,  the  widow  cannot  recover  damages,  as  mesne  profits,  against  a 
purchaser  but  from  the  institution  of  the  suit,  though  the  rule  is  otherwise 
as  against  the  heir.    But  in  equity,  damages  are  allowed  the  widow  upon 
.;^    the  ground  of  title,  and  she  is  entitled  to  interest  upon  the  arrears.  lb.  20 
Jl^  Where  a  compensation  is  made  in  money,  the  decree  should  not  be  for  a 
.;<^  gross  sum,  by  estimating  the  supposed  present  value  of  the  widow's  life 
estate,  but  for  the  payment  annually  of  the  sum  ascertained  to  be  the  an- 
-     nual  value  of  the  dower  interest  during  the  life  of  the  dowress,  secured 
•y   by  a  lien  upon  the  estate,  or  in  some  other  eligible  mode.    lb.  21 

'4^.  Qiiere — Where  the  widow  receives  a  portion  as  one  of  the  distributees  of 
(^^   the  estate,  may  not  the  court  decree  compensation,  where  she  is  proceed- 
ing against  a  purchaser  from  the  husband  with  warranty  ?    lb.  21 

6.  The  right  of  dower  depending  upon  the  wife's  surviving  the  husband,  may 

*  "s.  ^^  gratuitously  renounced  in  favor  of  her  husband,  or  she  may  require 
•fr .  something  to  be  paid  for  it,  or  property  to  be  conveyed  to  her  separate 
.-;,.  use,  as   an  inducement  to  her  relinquishment      Hoot,  d  al.  v.  Sorrell, 

-"    etcd.  386 

7.  The  orphans'  court,  under  the  act  of  1835,  has  no  jurisdiction  to  assign 
dower  unless  of  lands  of  which  the  husband  died  seized.  JVance  v.  Hoop- 
er, 552 

8.  A  sale  of  the  husband's  interest  in  lands  under  a  Ji.  fa.  does  not  affect  the  *^lr, 
widow's  right  to  dower  in  the  same  lands.    lb.  552NiP  ^.. 

9.  The  duty  of  maintaining  the  wife  devolves  on  her  husband,  though  she  havetlW^ 
f    a  dowej-  estate  in  virtue  of  a  previous  marriage.     During  the  joint  lives  of    ' 

*  husband  and  wife,  the  husband  has  the  sole  control  and  management  of 
such  an  estate ;  and  consequently  an  interest  for  that  period,  which  may 
be  levied  on  and  sold  under  a  fieri  facias  to  satisfy  a  judgment  against 

.^.    him.    JVeil  V.  Johnson,  6J5 

.^EJECTMENT,  AND  TRESPASS  TO  TRY  TITLE.  iJ' ^ 

1.  If  land  dedicated  to  the  public  has  been  used  by  a  corporation  for  a  pur-  *^ 
pose  not  contemplated  in  the  dedication,  will  such  an  abuse  of  the  right 
• .    of  use,  inve.st  the  original  proprietor  of  the  fee  with  the  right  to  the  pos- 
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session,  so  as  to  entitle  him  to  maintain  ejectment?  Should  not  a  court 
of  equity  be  resorted  to  in  such  a  case,  to  compel  the  execution  of  the  trust. 
Dot  ex  dtm  Kennedifs  Ex'rs  v.  Jones,  64 

2.  It  is  allowable  for  the  court  to  permit  the  landlord  to  defend  instead  of  his 
tenant  where  the  premises  have  been  sold  as  the  property  of  the  latter, 
and  where  an  action  for  the  recovery  of  the  possession  has  been  brought 
by  the  purchaser ;  but  the  landlord  when  let  in,  cannot  set  up  a  title  con- 
sistent with  the  possession  sought  to  be  recovered — he  may  however  show 
his  present  right  to  retain  it,  and  the  superiority  of  his  title.  Thompson 
V.  Ives,  239 

3.  When  the  statute  of  limitations  has  completed  a  bar,  it  gives  to  the 
party  in  whose  favor  it  has  run,  a  right  of  entry  upon  which  he  may  pro- 
secute ejectment,  or  if  sued,  defend  himself.  Doe  ex  dem.  Farmer's  Heirs 
V.  Eslava,  1030 

See  Heirs,  &c.  2. 

ELECTION.  \^-' 

1.  One  who  is  administrator  of  two  estates,  may  elect  to  which  of  the  two 
certain  property  belongs.  But  the  act  manifesting  such  election,  must  be 
definite,  clear,  and  certain,  and  not  ambiguous  or  doubtful,  to  estop  him 
from  afterwards  asserting  title.     McLane  v.  Spence,  adtri'r,  172 

2.  Where  the  name  of  the  principal  is  not  disclosed  by  the  agent  when  the 
contract  is  made,  it  is  said  that  the  creditor  may  change  either  of  them  at 
his  election ;  and  although  he  may  have  debited  the  agent,  supposing  him 
to  be  the  principal,  he  may  recover  the  amount  of  the  latter,  if  the  ac- 
count between  the  principal  and  agent  is  not  altered  to  the  prejudice  of 
the  former.  But  if  the  vendor,  with  a  knowledge  of  who  the  principal  is, 
makes  the  agent  his  debtor,  he  is  bound  by  the  election,  and  can't  look  to 
the  principal  for  payment     Clealand  v.  Walker,  1058 

ERROR,  WRIT  OF. 

1.  When  a  single  person  appears  and  contests  a  settlement  in  the  orpharii 
court,  the  contesting  party  is  the  one  in  whose  name  the  writ  of  error 
should  be  sued  out,  there  being  no  final  judgment  in  favor  of  any  others 
interested  in  the  settlement.     Savage  v.  Benham,  adm\  49 

2.  When  a  settlement  is  made,  and  the  administrator  fails  to  require  those 
claiming  distribution  to  propound  their  interest,  he  will  not  be  heard  on 
error,  to  complain  that  their  interest  is  not  shown  by  the  record.  Petty  v. 
Wafford,  143 

3.  Where  a  judgment  effects  the  proper  result,  no  matter  by  what  erroneous 
reasoning  it  may  have  been  induced,  it  will  not  be  reversed.  Ledbeiier  v. 
Castles,  et  at.  149 
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4.  The  statute  having  prescribed  the  term  to  which  a  writ  of  error  shall  be 
returned,  the  writ  will  not  be  dismissed,  or  an  affirmance  of  judgment  de- 
nied, because  it  is,  upon  its  face,  made  returnable  to  a  day  after  the  court 
commences  its  session.     Riggs,  et  al.  v.  The  Bank  of  the  State,  160 

5.  The  time  when  a  writ  of  error  is  returnable  need  not  be  recited  in  a  bond 
conditioned  for  its  successful  prosecution,  and  if  recited,  is  not  an  essen- 
tial part  of  the  obligor's  contract ;  so,  that  if  the  writ  be  such  as  to  autho- 
rise a  judgment  of  affirmance  against  the  plaintiff  in  error,  it  may  be  ren- 
dered against  his  sureties  also.    lb.  160 

6.  The  refusal  of  the  primary  court,  to  permit  a  party  to  prove  the  contents 
of  certain  advertisements  and  hand-bills,  presents  no  question,  unless  it  is 
shown  what  their  contents  were.    Pearson  v.  Howe,  370 

7.  A  writ  of  error  will  lie  against  the  State  on  the  refusal  of  the  court  to 
strike  out  improper  items  in  the  bill  of  costs  in  a  State  case,  and  the  State 
is  a  proper  party.     fVeissinger  v.  The  State,  540 

8.  But  where  no  judgment  is  entered  on  the  motion,  there  is  nothing  to  sus- 
tain a  writ  of  error,  and  if  one  is  sued  out  it  will  be  dismissed.    lb.      540 

9.  Upon  an  order  in  chancery  overruling  a  demurrer  to  a  bill,  leaving  the  cause 
to  be  proceeded  in  to  a  hearing,  according  to  the  practice,  a  writ  of  error 
will  not  lie  under  the  third  section  of  the  act  of  1846,  "  relating  to  judicial 
proceedings,"  or  any  other  enactment ;  but  the  defendant  must  await  the 
rendition  of  the  final  decree  before  he  can  thus  bring  up  for  revision  the 
decision  of  the  demurrer.    HigMower,  et  al.  v.  Kennedy,  et  al.  562 

10.  In  a  proceeding  under  the  act  of  1843,  "  to  establish  lost  records  in  Hen- 
ry county,"  there  appeared  on  the  notice  to  the  defendants,  an  acknow- 
ledgment of  its  service  on  one  of  them,  with  the  words  "  and  proved" 
written  in  the  same  sentence  and  immediately  following ;  but  this  indorse- 
ment was  dated  previous  to  the  notice  being  placed  in  the  sheriff's  hands, 
and  the  sheriff  did  not  affirm  by  his  return  its  execution  on  this  defendant. 
The  judgment  entry  however  recited  that  the  parties  in  interest  had  notice 
of  the.  proceeding :  Held,  that  in  this  condition  of  the  record,  it  must  be 
intended  on  error,  that  the  parties  to  the  judgment  were  before  the  pri- 
mary court  for  its  action.    Doswell,  et  al.  v.  Stetvart,  et  al.  629 

11.  Where  the  judgment  and  papers  of  the  cause  which  were  lost,  are  sup- 
plied by  others,  the  order  permitting  it  will  not  be  reversed  on  error  at  the 
defendant's  instance,  though  the  substituted  judgment  is  for  less  than  the 
cause  of  action  indicated  by  the  declaration,  and  the  primary  court  having 
ascertained  that  payments  had  been  made  on  the  original  judgment,  di- 
rected an  execution  to  issue  for  only  so  much  as  was  unpaid,  it  cannot  be 
affirmed  that  there  is  an  error ;  or  if  there  is,  it  is  beneficial  to  tlie  party 
complaining,    lb.  629 

12.  Where  the  record  does  not  state  at  whose  instance  an  appeal  was  quash- 
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ed,  it  must  be  intended  that  the  motion  for  tliat  purpose  was  made  at  the 
instance  of  the  appellee,  who  was  involuntarily  brought  before  the  court. 
Carter  v.  Pickard,  673 

13.  Wherever  the  court  acts  against  a  party  without  his  consent  given,  or  to 
be  i  plied,  the  legal  inference  is,  that  the  act  was  in  invitum,  and  no  bill 
of  exceptions  is  necessary  in  such  case,  where  the  judgment  shows  the 
error.     76.  673 

14.  Under  our  statute  the  deputy  sheriiT,  when  he  arrests  a  party  on  a  capias, 
for  a  misdemeanor,  is  authorized  to  take  his  recognizance,  and  such  recog- 

*,^fe     nizance  need  not  be  certified  by  the  officer.     Shreeve  fy  Knapp  v.  The 

■S.    state,  676 

'^T^si.5.  It  is  no  error  affecting  the  judgment  of  a  cause,  that  the  court  for  its  own 

information,  makes  inquiries  of  a  physician  as  to  the  extent  of  knowledge 

usually  possessed  by  midwives.     Milton  v.  Rowland,  732 

16.  Error  assigned  on  charges  which  were  not  excepted  to  at  the  trial,  can- 
not be  examined  in  this  court     lb.  733 

17.  A  judgment  in  favor  of  the  "  officers  of  the  circuit  court  of  Mobile,"  is  m  • 
nullity,  and  no  writ  of  error  can  be  sued  upon  it.  Patterson,  et  als.  v.  Of-' 
ficers  Cir.  Ct.  Mobile,  740 

^W18.  Where  in  an  action  of  debt,  the  vercict  is  in  damages,  for  which  judg- 
.\|A  ment  is  given,  this  irregularity  is  not  available  on  error.  Spence  v. 
I  g^i^      Thompson,  746 

*  -jf.  19.  Where  the  defendant  pleads  the  performance  of  the  condition  of  his  bond 
generally,  and  another  affirmative  and  more  special  plea  which  was  good 
in  itself,  but  the  matter  of  which  is  admissible  under  the  plea  of  perform-.  ■ 
ance,  if  a  demurrer  is  sustained  to  the  second  plea,  an  appellate  court  will 
not  refuse  to  reverse  the  judgment,  because  the  defendant  could  have  had 
the  benefit  of  it  under  the  pleadings  on  which  the  cause  was  tried ;  unless 
it  appears  that  he  in  fact  availed  himself  of  such  special  defence.  Falls 
v.  Weissinger,  809!*^^  • 

20.  Although  an  issue  has  been  directed  to  ascertain  the  sanity  or  insanity .  , 
of  an  individual  at  the  time  of  making  a  contract,  and  the  verdict  of  inr,* 
sanity  is  returned  by  the  jury,  and  the  judge  trying  the  cause  certifies  that 
he  cannot  say  it  was  improper,  yet  an  appellate  court  must  disregard  these 
proceedings,  if  the  evidence  at  the  hearing  of  the  bill  was  such  liiat  the  > 
chancellor  should  have  decreed  on  it  in  the  first  instance,    jitwood  v.; 
Smith,  89<' 

21.  When  a  jury  has  been  irregularly  impanneled  by  the  orphans'  court,  to.' 
try  whether  a  slave  was  the  property  of  an  administrator  in  his  own  right^, 
or  assets  of  the  estate,  and  a  verdict  returned  against  the  administrator,  ?» 
ascertaining  the  value  of  the  slave,  his  consent  that  a  judgment  should  be 
entered  in  the  form  in  which  the  finding  of  the  jury  was  expressed,  is  not  . 
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a  waiver  of  the  irregularity,  but  a  mere  agreement  that  the  court  may,  in 
conformity  to  the  verdict,  declare  that  the  slave  was  assets  of  the  estate, 
and  the  value  such  as  the  jury  had  assessed.  Reynolds'  adm'rs  v.  Rey- 
nolds' dist.  1024 
52.  If  an  objection  that  the  deposition  of  one  of  the  defendants  who  was  exa- 
mined at  the  complainant's  instance,  was  not  taken  under  an  order  for 
tliat  purpose,  is  not  made  in  the  primary  court,  it  will  not  be  entertained 
on  error.    Eldiidge,  d  at.  v.  Turner,  8fc.  l05O 

See  Amendment,  1. 

See  Estates  of  Deceased  Persons.  1. 

See  Evidence,  14. 

See  Executors  and  Administrators,  3. 

See  Garnishment  and  Garnishee,  13. 

See  Guardian  and  Ward,  3,  7. 

See  Husband  and  Wife,  1. 
*See  Intendment,  and  Legal  Presumption,  4. 

See  Practice  at  La\v,  4,  12,  13,  16. 

ESTATES  OF  DECEASED  PERSONS. 

1 .  Where  the  testator  in  his  wall  directs  his  executors  to  carry  on  his  planta- 
tion, in  the  same  manner  as  he  himself  had  carried  it  on,  until  the  death  of 
his  wife,  and  after  a  partial  administration  of  the  estate  by  one  of  the  exe- 
cutors named  by  the  will,  the  administration  is  committed  with  the  will 
annexed,  to  another  person,  who  enters  on  the  performance  of  this  trust  of 

'  the  will,  the  orphans'  court  has  jurisdiction  to  require  him  to  make  annual 

Vsettlements ;  and  when  he  makes  an  annual  settlement,  pursuant  to  the  act 

^)f  1843,  that  may  be  reviewed  in  this  court  by  writ  of  error.     Qw^re,  how- 

.'"ever,  whether  those  interested  in  the  final  settlement  afterwards  to  be  made 

);will  be  precluded  from  surcharging  the  annual  settlements.    Savage  v 

Benham,  Adm'r,  49 

2.  A  constable's  receipt,  purporting  to  be  for  the  paiyment  of  a  judgment  a- 
gainst  the  estate,  is  not  of  itself  a  sufficient  voucher  to  prove  the  debt,  or 
its  payment.    Ih.  '  50 

3.  When  an  administrator  is  cited  by  a  husband  in  right  of  his  wife,  omit- 
ting her  name,  and  a  settlement  is  submitted  to,  it  is  a  waiver  of  all  irregu- 
Ijjfities  in  the  mode  of  citation.     Petty  v.  Wafford,  143 

4.  When  a  settlement  is  made,  and  the  administrator  fails  to  require  those 
claiming  distribution  to  propound  their  interest,  he  will  not  be  heard  on 
el"ror,  to  complain  that  their  interest  is  not  shown  by  the  record.    76.    143 

5.  It  is  no  defence  at  law,  either  partial  or  total,  that  the  creditor  at  the  in- 
stance of  the  surety,  agreed  to  file  the  note  in  the  clerk's  office  for  a  divi- 

141 
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dend,  the  principal  being  dead  and  insolvent,  and  that  for  want  of  the  ne- 
cessary affidavit  it  was  rejected  by  the  orphans'  court  If  the  party  has 
any  redress,  it  must  be  by  action  to  recover  damages  for  the  misfeasance. 
Whether  a  court  of  equity  would  afford  redress — q^jierd  Pearson,  d  d.  v. 
Gayle,  278 

6.  The  act  of  1843,  "  to  amend  the  laws  now  (then)  in  force  in  relation  to  in- 
solvent estates,"  applies  to  all  claims  which  are  filed  against  the  decedent's 
estate,  where  an  exception  is  taken  in  the  manner  pointed  out  by  tlie  act, 
for  the  want  of  an  affidavit ;  and  although  the  claim  be  evidenced  by  a 
judgment,  an  exception  to  it  will  be  allowed,  if  it  is  not  duly  verified. — 

CampbeWs  Adrr^r  v.  CampbeWs  creditors,  730 

7.  The  statute  which  directs  that  commissioners  shall  be  appointed  within 
three  months  after  the  estate  of  an  intestate  has  been  reported  solvent,  to 
make  distribution  of  the  same,  is  not  imperative  on  the  orphans  court. — 
Reynolds'  Adm^r  v.  Reynold^  Distributees,  1023 

8.  Where  a  person  entitled  to  the  distributive  share  of  an  estate  dies  previ- 
ous to  distribution,  his  personal  representative  must  be  brought  before  the 
orphans'  court,  on  the  final  settlement  with  the  administrator,  although  the 
distributee  was  an  infant  at  the  time  of  his  decease,    lb.  1023 

See  Action,  1. 

See  Court,  Orphans,  1. 

See  Executors  and  Administrators,  2,  5,  11. 

ESTOPPEL. 

1.  Where  a  party  purchased  land  for  which  he  executed  his  several  notes, 
promising  to  pay  the  purchase  money  at  different  periods,  and  died ;  his 
administrators  paid  one  of  the  notes,  and  then  by  agreement  with  the  ven- 
dor rescinded  the  contract,  stipulating  to  renounce  the  benefit  of  it,  if  the 
vendor  would  deliver  up  the  unpaid  notes,  which  was  done ;  afterwards  at 
the  request  of  one  of  the  administrators  (representing  that  the  judge  of 
the  orphans'  court  desired  it)  the  vendor  wrote  a  receipt  on  these  notes, 
acknowledging  that  they  had  been  paid  to  him ;  but  it  did  not  appear  tliat 
either  the  vendor  or  administrator  intended  to  practice  a  fraud,  or  that  the 
receipt  had  been  used  for  an  improper  purpose :  Held,  that  the  receipts 
did  not  conclude  the  vendor  from  showing  the  circumstances  under  which 
they  were  given,  and  that  no  money  was  paid  to  him  by  the  administra- 
tors.    Strange,  et  al  v.  Watson,  324 

2.  The  sureties  of  a  constable,  who  knowingly  permit  him  to  act  under  an 
insufficient  bond,  will  be  held  responsible  upon  it  Robertson  v.  Coker,  et 
aL  467 

3.  A  verbal  admission  by  a  party  that  personal  property  in  his  possession  be- 
longed to  the  plaintiff,  does  not  estop  the  defendant  from  showing  tiiat  the 
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admission  was  made  by  mistake,  or  that  it  is  untrue;  especially,  where 
the  plaintiff  was  not  misled  by  it,  or  it  did  not  induce  him  to  institute  his 
action.     Gamble  v.  Gamble's  Adm^r,  966 

4.  A  party  cannot  defeat  a  recovery  against  himself  by  alledging  that  a  judi- 
cial proceeding  in  which  he  was  the  actor  was  irregular,  where  the  action 
against  him  is  founded  on  a  contract  by  which  he  stipulated  to  prosecute 
it  to  a  close,  and  a  decree  was  rendered  and  executed  previous  to  the  in- 
stitution of  the  action.     Brown  v.  Isbell,  1010 

ESTRAYS. 

1.  Although  the  taker  up  of  an  estray,  is  required  by  law  to  give  the  clerk  of 
the  court  notice  of  such  estray,  if  it  has  been  delivered  to  the  owner,  died, 
or  es'japed  without  his  fault,  within  twelve  months,  and  to  account  with 
him,  for  such  as  he  still  holds,  yet  if  he  fails  to  do  so,  he  is  not  liable  be- 
yond the  condition  of  his  bond,  that  is,  one  half  the  appraised  value  of 
such  as  are  not  reclaimed  by  the  owner,  die,  or  escape.  Qwere?  is  not  the 
taker  up,  guilty  of  "such  negligence,  liable  in  any  event  for  costs.  Clerk 
Co.  Court  of  Lowndes  V.  Anderson,  410 

EVIDENCE. 

1-  When  the  question  of  sanity  or  insanity,  is  in  issue,  a  witness  may  be  ask. 
ed  whether  there  was  a  difference  in  the  conduct  of  the  deceased  during 
the  last  five  years  of  his  life,  and  his  conduct  twenty  years  previously,  and 
it  is  error  to  refuse  the  question  to  be  put,  unless  the  record  shows,  that 
the  question  was  put  to  the  witness  in  another  form,  and  an  opportunity 
afforded  him  to  tell  what  he  knew.    Watson  and  Watson  v.  Anderson,    43 

2.  It  is  not  error  in  the  court  to  refuse  to  permit  the  following  questions  to  be 
put :  Have  you  heard  the  deceased  say  any  thing  about  his  dogs,  and 
chickens,  and  cry ;  if  so,  what  did  the  deceased  say.    lb.  43 

3.  A  witness  may  be  asked,  "  If  the  deceased  said,  or  did  any  thing  showing 
a  want  of  soundness  of  mind,  state  what  it  was."     lb.  43 

4.  A  constable's  receipt,  purporting  to  be  for  the  payment  of  a  judgment 
against  the  estate,  is  not  of  itself  a  sufficient  voucher  to  prove  the  debt,  or 
its  payment.     Savage  v.  Benham,  AdrrHr,  50 

5.  Where  a  slave  after  a  whipping  had  confessed  her  guilt,  and  subsequently 
when  the  overseer  inquired  why  she  had  committed  the  act,  confessed  the 
crime :  held,  that  the  answer  to  this  question  was  not  admissible  evidence, 
as  the  question  assumed  the  fact  of  her  guilt  as  previously  admitted  by 
her.  Qwere — ^Would  the  subsequent  confession  of  a  slave,  after  a  con- 
fession had  been  extorted,  be  evidence  in  any  case  ?  The  State  v.  Cla- 
rissa, 58 

6.  When  an  overseer  is  charged  with  the  collection  of  accounts  contracted 
with  his  employer's  smith  shop,  the  opinion  of  witnesses  of  the  annual  va- 
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lue  of  the  work  done  is  not  evidence  to  show  a  set  oflF  to  a  suit  by  the  over, 
seer,  as  he  is  chargeabe  only  for  the  monies  actually  collected.  Hale,  et 
al.  V.  Broicn,  87 

7.  Under  an  issue  formed  on  tlio  plea  of  the  heir,  &c.  that  no  lands  descend- 
ed, &c.  the  ontis  rests  with  the  plaintiff  to  show  the  particular  lands  sought 
to  be  charged ;  and  a  devise  of  all  lands  in  a  will  is  no  proof  that  any 
descended  or  were  devised.     Wilkinson  \\  AUen„d  al.  128 

8.  When  there  is  an  unsettled  account  between  two  porsons,  and  one  re- 
ceives from  the  other  a  sum  of  money,  which  he  agrees  to  secure  by  a  deed 
of  trust ;  he  may,  when  sued  for  this  money,  reduce  ^le  amount,  or  defeat 
the  action,  by  showing  that  the  other  party  was  indebted  to  him  at  the  time 
upon  the  unsettled  account ;  but  he  cannot  cast  upon  the  other  party  the 
burthen  of  unravelling  the  account     Drivkwater  v.  Holliday,  134 

9.  A  written  instrument  may  be  contradicted  by  the  party  making  it,  when 
offered  in  evidence  in  a  suit,  to  which  a  stranger  to  the  instrument  is  a 
party.     Venable  v.  Thompson,  147 

10.  Signs  or  badges  of  fraud  are  repelled,  by  showing  that  a  full  considera- 
tion was  paid  for  the  property,  but  the  proof  of  fairness  would  be  more 
stringent,  than  if  such  badges  of  fraud  did  not  exist  Teird  et  als.  v.  Green 
et  als.  207 

11.  An  indorsement  on  the  note,  of  the  sum  for  which  it  was  discounted,  and 
the  date  of  tlie  discount,  is  an  admission  on  the  part  of  the  bank,  of  the 
sum  lent  upon  the  note,  of  which  the  defendant  may  avail  himself,  as  otli- 
erwise  the  inference  would  be,  that  tlie  bank  was  entitled  to  recover  the 
entire  amount.     Colgin  v.  The  State  Bank,  222 

12.  The  defendant  made  a  writing  of  the  following  tenor,  viz :  "Good  for 
three  hundred  dollars.  Jan'y  15th,  1829."  Held,  that  it  was  competent 
for  the  plaintiff  to  show,  by  parol  evidence,  that  it  was  delivered  to,  and 
intended  to  acknowledge  a  liability  to  him ;  but  such  evidence  of  an 
agreement  made  simultaneously  with  the  writing,  is  not  admissible,  to 
show  it  was  understood  between  the  parties,  that  there  was  no  present  in- 
debtedness, or  that  it  should  be  payable  at  a  future  day,  sq  as  to  postpone 
the  time  when  the  statute  of  limitations  began  to  operate.  JVicholbs  v. 
Krebs,  exV,  230 

13.  Under  our  registry  acts,  the  copy  of  a  deed  recorded  pursuant  to  their 
directions,  is  not  admissible  evidence,  without  first  satisfactorily  account- 
ing for  the  absence  of  the  original.     Thompson  V.  Ives,  239 

14.  SenAle :  Where  botli  parties  claim  under  distinct  purchases  made  at 
sales  under  several  executions  against  the  same  defendant,  it  cannot  be 
presumed  that  either  party  is  in  possession  of  the  title  papers  of  the  de- 
fendant in  these  executions,  so  as  to  make  the  mere  failure  of  either  to 
produce  them  on  a  notice  by  the  other,  sufficient  to  let  in  secondary  evi- 
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dence  of  their  contents.  But  whether  the  notice  was  sufficient  or  not,  no 
injury  could  result  from  the  admission  of  such  evidence,  as  the  title  of  the 
defendant  in  the  executions  was  conceded  by  both  parties.     lb.  239 

15.  Where  an  attorney  stated  a  letter  was  written  by  him  by  the  plaintiff 
which  was  lost,  and  the  contents  not  remembered  by  him,  another  person, 
to  whom  the  attorney  showed  the  letter,  is  competent  to  prove  its  contents, 
although  he  has  no  knowledge  of  the  hand- writing.  The  identity  of  the 
letter,  and  the  proof  of  its  contents,  are  questions  for  the  jury.  Curry  fy 
Haynee  v.  Robinson,  use,  &,'c.  266 

16.  In  an  indictment  charging  a  father  with  living  in  adultery  with  his 
daughter,  his  confessions  that  she  is  so,  are  admissible  in  evidence.  Mor- 
gan V.  The  State,  289 

17.  Where  a  party  purchased  land  for  which  he  executed  his  several  notes? 
promising  to  pay  the  purchase  money  at  different  periods,  and  died ;  his 
administrators  paid  one  of  the  notes,  and  then  by  agreement  with  the  ven- 
dor rescinded  the  contract,  stipulating  to  renounce  the  benefit  of  it,  if  the 
vendor  would  deliver  up  the  unpaid  notes,  which  was  done ;  afterwards  at 
the  request  of  one  of  the  administrators  (representing  tliat  the  judge  of 
the  orphans'  court  desireed  it)  the  vendor  wrote  a  receipt  on  these  notes, 
acknowledging  that  they  had  been  paid  to  him ;  but  it  did  not  appear  that 
either  the  vendor  or  administrator  intended  to  practice  a  fraud,  or  that 
the  receipt  had  been  used  for  an  improper  purpose :  Held,  that  the  re- 
ceipts did  not  conclude  the  vendor  from  showing  the  circumstances  under 
which  they  were  given,  and  that  no  money  was  paid  to  him  by  the  admin- 
istrators.    Strange,  et  al.  v.  Watson,  324 

18.  When  proof  is  made  of  the  refusal  of  a  tender,  the  defendant  is  not  enti- 
tled to  have  his  declarations  made  at  the  refusal  put  before  the  jury  as  a 
part  of  the  transaction.     Maho7ie  v.  Reeves,  345 

19.  Declarations  of  a  plaintiff  m  trespass,  made  in  relation  to  his  title  after 
the  trespass  complained  of,  are  not  competent  evidence  in  his  own  favor. 
Cox  V.  Easley,  et  al.  362 

20.  Neither  is  the  act  of  the  sheriff,  in  omitting  to  make  sale  of  the  property 
as  that  of  a  third  person,  evidence,  when  induced  by  such  declarations  of 
the  plaintiff  after  the  trespass.    76.  362 

21.  Where  the  plea  asserts  the  interest  in  a  suit  is  in  a  stranger  to  the  record 
and  sets  up  a  set  off  against  him,  his  declarations  that  the  interest  still 
continues,  and  that  the  debt  was  put  in  the  hands  of  the  plaintiff  of  re- 
cord, to  get  it  beyond  the  reach  of  creditors,  are  admissible,  though  made 
during  the  pendency  of  the  suit,  it  being  shown  by  other  evidence,  that  he 
is  the  party  in  interest.     Bowen  v.  Snell,  use,  Sfc.  379 

22.  The  possession  of  a  deed  by  the  vendee  is  prima  fade  evidence  that  it 
was  delivered  to  him  by  his  vendor,  and  the  onus  lies  upon  those  interest- 
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ed  to  prove  the  reverse  to  repel  the  presumption  by  proof.     Houston  v 
Stanton  and  Stanton,  413 

23.  A  constable  is  not  a  competent  witness  for  his  sureties,  though  released 
by  them.    Robertson  v.  Coker,  467 

24.  When  a  title  is  acquired  honajidt  to  a  slave,  it  is  not  a  badge  of  fraud, 
that  the  purchaser  suffers  him  to  go  into  the  possession  of  a  former  owner 
of  the  slave,  for  a  short  time,  although  he  is  insolvent ;  he  having  parted 
with  the  title,  and  the  slave  having  been  out  of  his  possession  for  two 
years  previous.    Prosser  v.  Henderson,  484 

25.  S.  made  his  promissory  note  to  H.  for  the  payment  of  $231  57,  "for  work 
done  on  a  saw  and  grist  mill,  and  waste  way:"  Held,  that  the  statement  of 
the  consideration  did  not  conclusively  indicate  that  the  note  was  a  com- 
plete expression  of  the  contract;  and  that  it  was  competent  for  S.  when 
sued  on  the  note,  to  show  what  was  the  contract  between  the  parties,  that 
H.  stipulated  the  work  should  be  well  done,  should  answer  the  purpose  for 
which  it  was  intended,  &c.     Self  v.  Harrington,  489 

■  26.  Where  the  father,  a  man  of  wealth,  six  or  seven  months  after  the  mar- 
riage of  his  daughter,  and  when  she  and  her  husband  were  leaving  the 
father's  house  to  settle  themselves  in  a  distant  State,  delivered  to  the  son- 
in-law  sundry  slaves,  but  fewer  in  number  than  his  estate  authorized  to 
advance  as  a  patrimony,  it  will  be  presumed  that  the  delivery  was  intend- 
ed as  a  gift  to  the  son-in-law,  and  it  devolves  upon  the  father  to  show  that 
they  were  intended  as  a  loan  or  otherwise.     Hooe  v.  Harrison,  499 

27.  In  a  suit  between  K.  and  J.  the  record  of  a  lecovery  against  J.  in  a  suit 
in  which  he  was  summoned  by  a  stranger  as  the  debtor  of  K.  but  denied 
his  indebtedness,  is  no  evidence  of  the  amount  then  due  to  K.  although  in 
a  contest  between  the  creditor  and  J.  the  latter  was  found  to  be  indebted 
to  K.  in  a  sum  greatly  less  than  claimed  in  the  suit  by  K.  The  whole 
proceedings  in  the  other  suit  are  res  inter  alias  acta.  Jones  v.  KolisensM,  607 

28.  When  money  is  received  by  one  from  a  sheriff  to  which  another  is  enti- 
tled, but  the  person  receiving  it  gives  a  bond  of  indemnity  to  the  sheriff 
reciting  the  attachment  of  the  money  at  the  suit  of  a  stranger,  against  the 
person  entitled,  and  providing  for  the  repayment  unless  the^money  is  de- 
termined to  belong  to  the  person  receiving  it,  these  recitals  are  not  evi- 
dence of  the  existence  of  the  attachment  in  a  suit  by  the  person  entitled 
against  the  one  receiving  it.  If  however,  the  existence  of  the  attachment 
in  1840,  was  shown,  the  presumption  from  the  lapse  of  time,  is,  that  it  was 
discharged  so  as  to  determine  the  lien.     Oliver  v.  Ellzy,  632 

29.  When  the  witness  will  be  responsible  to  one  of  two  persons,  no  matter 
which  way,  the  verdict  is  a  case  of  balanced  interest  as  presented,  and 
the  witness  competent    Locket  v.  Child,  640 

30.  Parol  evidence  is  admissible  to  show  that  the  assignment  of  a  mortgage  to 
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one  by  nxme  was  intended  for  the  benefit  of  another  as  well  as  himself. — 
lb.  640 

31.  Where  a  precedent  liability  has  been  suspended  or  released  by  the  ac-  > 
ceptance  of  a  note  indorsed  by  one,  liable  on  the  former  demand,  the 
plaintiff  cannot  recover  on  the  primary  liability  without  showing  the  same 
proof  as  would  enable  him  to  recover  on  the  indorsement;  and  therefore 
in  the  absence  of  such  proof,  there  is  no  material  error  in  excluding  proof 
of  the  primary  liability.    Bradford  v.  Haggerthy,  698 

32.  The  declaration  or  claim  made  by  a  person  as  to  his  place  of  residence, 
is  not  proper  evidence  to  prove  his  residence.  Such  a  declaration  is 
merely  hearsay,  unless  connected  with  some  act  concurrent  with  it,  and 
which  the  declaration  has  the  tendency  to  explain.     lb.  698 

33.  When  the  point  to  be  ascertained  was  the  residence  of  an  individual  pre- 
vious to  the  9th  of  July,  his  act  in  giving  a  vote  and  claiming  his  resi- 
dence in  a  particular  place  on  the  first  Monday  of  August  afterwards,  is 
not  admissible  evidence.     lb.  698 

34.  To  let  in  the  exemplification  of  the  probate  of  a  will  in  the  courts  of  this 
State,  under  the  act  of  Congress,  no  particular  form  of  certificate  by  the 
clerk  is  necessary.  If  the  record  is  attested  by  the  clerk,  and  his  attesta- 
tion is  certified  by  the  presiding  judge  to  be  in  due  form,  it  is  immaterial 
how  the  attestation  is  made.     fVhite  v.  Slrother,  et  al.  720 

35.  In  an  action  of  trover  to  recover  slaves,  it  is  irregular  to  ask  a  witness 
whether  some  of  the  slaves  were  reputed  by  the  family  of  the  defendant 
as  the  children  of  another  of  them.  To  let  in  the  declarations  of  third 
persons,  in  cases  of  pedigree,  it  must  be  shown  they  are  dead.    lb.      720 

36.  The  acts  and  conduct  of  slaves  towards  each  other,  as  family  conduct, 
*    may  be  shown  m  evidence,  and  the  conduct  of  a  slave  child  in  calling  an- 
other slave  mother,  is  a  circumstance  which  may  be  proved  to  a  jury,  to 
identify  the  relation  of  mother  and  child,    lb.  720 

37.  Any  person  may  speak  of  the  existence  of  disease  in  another,  when  the 
disease  is  perceptible  by  the  senses.    Milton  v.  Rowland,  732 

38.  When  a  record  is  stated  as  an  exhibit  to  an  answer  to  a  bill  in  chancery 
and  the  exemplification  of  the  suit  is  given  in  evidence  by  the  party  mak- 
ing the  answer,  although  offered  only  to  show  the  fact  of  the  suit,  and  an 
eviction  by  means  of  an  injunction  allowed  in  it,  the  opposite  party  may 
read  the  answer,  to  prove  the  existence  of  the  record.  Ricketts,  et  al.  v^ 
Garrett,  807 

39.  Where  the  defendant,  the  maker  of  a  promissory  note,  introduced  a  wit- 
ness who  stated  that  there  was  no  consideration  passing  from  the  plaintiff, 
the  payee,  and  that  the  latter  was  unknown  to  the  former,  it  is  competent 
for  the  plaintiff  to  ask  the  witness,  if  the  note  was  made  at  the  instance  of 
a  third  person,  and  whether  there  was  any  consideration  passing  from  that 
person  to  the  maker,  on  which  the  note  was  founded,  and  what  it  was.' — 
Moore  v.  Ponders,  815 
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40.  In  a  suit  by  two  as  late  partners,  it  is  admissible  for  the  defendant,  on  the 
general  issue,  to  prove  that  no  partnership  existed  at  the  time  of  the  con- 
tract The  effect  of  the  act  of  1839  (Dig.  324,  §  66,)  is  to  revive  the  rule 
declared  in  Davis  v.  Smith,  2  Stewart,  222,  and  overruled  in  Hunley  v- 
Lang,  5  Porter,  154.    Starke  Sf  Moore  v.  Kenan,  Ex'x.  818 

41.  Declarations  by  one  of  two  joint  partners,  that  the  other  was  not  his  part- 
ner at  the  time  of  tlie  alledged  contract,  is  admissibln  evidence,     lb.  818 

42.  It  is  not  allowable  to  ask  of  a  witness  whether  an  Indian  of  the  Choctaw 
tribe  became  a  citizen  of  Alabama  after  the  laws  of  the  State  were  ex- 
tended over  the  Choctaw  territory.  A  direct  answer  to  such  a  question  is 
a  conclusion  of  law,  which  the  court  should  decide  from  the  facts  proved. 
WaU  V.  mUiams,  826 

43.  A  witness  who  swears  that  he  knowa  the  hand-writing  of  a  person,  is  pri- 
ma f(tck  competent  to  testify  in  relation  to  it,  without  stating  the  source  of 
his  knowledge.     Henderson  v.  Bank  at  Montgomery,  855 

44.  An  agent  of  the  bank  being  required  to  produce  a  sworn  copy  of  his  ap- 
pointment, if  of  record  on  the  books  of  the  bank,  does  so  by  annexing 
what  purports  to  be  a  copy  from  the  books,  and  swearing  to  it,  although 
he  does  not  expressly  state  that  he  compared  it  with  the  original.    lb.  855 

45.  Where  assignable  or  negotiable  paper  is  transferred  otherwise  than  by 
indorsement,  that  a  debt  due  from  the  assignor  to  the  assignee,  might  be 
extinguished  by  an  application  of  the  proceeds,  the  inference  that  if  the 
notes  were  unproductive,  the  assignor  would  be  chargeable  upon  the  ori- 
ginal consideration,  may  be  repelled  by  countervailing  proof,  either  oral 
or  written.     Gookin. v.  Richardson,  890 

46.  A  party  may  prove  that  the  note  sued  on,  was  given  in  consideration  of 
the  purchase  of  a  brick-yard,  and  that  the  vendor  agreed  in  consideration  of 
the  sale,  not  to  make  bricks  in  the  town  of  Cahawba.  Comelanderv.Bird,  913 

47.  The  promises  being  independent,  the  agreement  not  to  make  bricks  in 
the  town,  could  not  be  pleaded  in  bar  of  the  action,  but  Evidence  of  the 
fact  would  be  admissible,  to  reduce  the  damages,     lb.  913 

48.  Testimony  that  the  bricks  made  by  the  defendant  were  not  marketable, 
•would  be  admissible  on  the  part  of  the  plaintiff,  to  show  that  the  defend- 
ant had  sustained  no  injury  by  the  plaintiff's  breach  of  the  contract ;  but 
he  could  not  show  merely,  that  his  bricks  were  of  better  quality  than  those 
of  the  defendant.    Ih.  913 

49.  Under  the  statute,  when  notice  is  given  by  the  surety  sued  to  another  not 
sued,  the  judgment  of  the  common  creditor,  in  the  absence  of  fraud  and 
collusion,  is  conciusive  of  the  liability  of  the  surety,  and  ascertains  the 
amount  of  contributioti  between  the  sureties.    Broughton  v.  Robinson,  923 

50.  Although  the  judgment  itself  under  such  circumstances  is  conclusive,  it 
is  no  error  if  the  plaintiff  introduces  oth^  regular  evidence.    Record  ev-- 
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idence  of  the  liability  of  the  principal  debtor,  by  the  production  of  the 
creditors'  judgment  fixing  his  liability,  is  admissible,  though  unnecessary. 
—76.  923 

51.  As  the  statute  makes  the  certificate  of  a  notary  in  the  protest  of  an  inland 
^;  bill,  that  he  had  mailed  a  notice  of  the  dishonor,  addressed  to  the  drawer 

A  f  at  a  certain  post  office,  evidence  of  the  fact,  if  the  protest  and  notice  recit- 
ed therein  are  regular,  the  holder  may  prove  on  the  trial  that  the  notice 
was  addressed  to  the  proper  office.    Ltigh  &f  Co.  v.  Lnghtfoot,  935 

52.  The  indorsement  on  a  deed  of  gift  of  personal  property,  that  it  was  ac- 
-_^  knowledged  and  recorded,  purporting  to  be  made  by  the  clerk  of  a  court  of 

V  another  State,  is  not  such  evidence  of  the  fact  of  registration,  as  the  courts 
of  this  State  will  recognize.  To  authorize  the  admission  of  such  evi- 
dence, the  deed  should  be  authenticated  as  tlie  act  of  Congress  requires ; 
and  it  should  also  appear,  that  the  law  of  the  sister  State  required  or  au- 
thorized the  registration  of  such  a  deed.     Gamble  v.  Gamble's  adm'r,    966 

53.  The  Original  papers  in  a  cause  are  not  admissible  evidence,  if  the  final 
record  has  been  made  up  as  required  by  the  statute.     Brown  v.  Ishdt,  1009 

.54.  Parol  evidence  of  contemporaneous  stipulations  is  inadmissible  to  con- 
'  trol  or  vary  the  legal  eflfect  of  a  written  instrument ;  but  where  the  writ- 
ing is  incomplete  and  does  not  profess  to  set  out  the  entire  contract,  pa- 
' .  rol  evidence  has  been  received  to  prove  the  part  omitted.  So  if  the  writ- 
•  r  ing  merely  contams  an  acknowledgment  of  value  received,  without  stating 
,  *  what  it  was,  it  is  competent  for  the  party  sued  on  it,  to  show  what  the  con- 
. ;.  sideration  was,  and  that  it  has  failed,  either  in  whole  or  in  part.  lb.    1010 

55.  Evidence  that  an  assignee  holds  a  paper  in  trust  for  another,  and  not  in 
his  own  right,  does  not  contradict  the  assignment,  and  in  a  proper  case  is 
admissible.    lb.  1010 

56.  Where  it  is  shoAvn  or  can  be  intended  that  a  paper  is  in  the  possession 
of  a  party  and  in  court,  so  that  it  can  be  produced  without  delaying  the  tri- 
al, a  notice  at  the  trial  will  perhaps  be  sufficient  to  let  in  secondary  evi- 
dence of  its  contents,  if  it  is  not  produced,    lb.  1010 

57.  An  ancient  deed,  that  is,  one  mare  than  thirty  years  old,  having  nothing 
suspicious  about  it,  is  presumed  to  be  genuine,  and  if  found  in  the  proper 
custody  is  admissible  evidence,  when  supported  by  proof  of  correspond- 
ing possession.     Doe  ex  dem.  Farmers  Heirs  v.  Eslava,  1028 

58.  Under  the  act  of  Congress  of  1822,  which  contemplates  that  tracts  of  land 
not  located  or  their  limits  defined,  if  claimed  under  incomplete  grants 
shall  be  surveyed  in  order  to  obtain  from  the  United  States  the  usual  evi- 
dences of  title,  a  survey  certified  in  the  hand  writing  of  a  deputy  survey- 
or and  recognized  in  a  patent  certificate,  is  admissible  evidence,  although 
it  is  not  shown  that  the  survey  was  made  under  a  previous  order  for  that 
purpose.    lb.  1029 
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59.  A  certificate  made  by  the  register  of  a  land  office  of  the  proper  district, 
witliin  the  appropriate  sphere  of  his  duties,  to  enable  the  claimant  of  land 
to  receive  a  patent,  is  admissible  evidence  upon  proof  of  its  genuineness. 
—lb.  1029 

60.  Where  the  complainant  alledged,  that  a  note  payable  in  totidem  verbis  to 
C.  for  his  use,  made  under  a  contract  between  C.  and  T.,by  which  C.  was 
to  receive  the  money  for  the  complainant's  benefit,  and  C.  denied  the  alle- 
gation, the  denial  will  be  overbalanced  by  the  production  of  the  note  and 
the  positive  testimony  of  one  witness  supporting  the  bill.  Eldridge,  d  al. 
v.  Turner,  8fc.  1050 

61.  For  the  purpose  of  showing  that  a  note  was  intended  to  bind  the  agent  and 
not  the  principal,  whose  name  is  similar,  it  is  allowable  for  the  principal 
in  an  action  against  him,  to  prove  that  a  suit  had  been  brought  and  prosecu- 
ted to  judgment  against  the  agent;  but  the  effect  of  this  evidence  may  be 
impaired  by  proof,  that,  that  suit  was  brought  by  mistake.  Clealand  v. 
Walker,  1058 

See  Chancery.  23. 

See  Estoppel,  3. 

See  Executors  and  Administrators,  18. 

See  Husband  and  Wife,  17. 

See  Indian  and  Indian  Tribes,  1. 

See  Judgment  and  Decree,  7. 

See  Land  Titles  South  of  Lat.  31,  6,  7. 

See  Notary  Public,  Protest,  &,c.  *--, 

See  Parent  and  Child,  3.  ^^K* 

See  Pleading,  12,  13,  16.  "W^ 

See  Practice  at  Law,  2,  24. 

See  Principal  and  Agent,  4. 

See  Right  of  Property,  Trial  of,  2. 

EXCEPTIONS,  BILL  OF. 

1  No  individual  has  the  right  to  intervene  in  the  court  of  commissionera  of 
roads  and  revenue,  and  put  questions  on  the  record  by  bills  of  exception, 
in  the  matter  of  a  public  road.     Moore  v.  Hancock,  245 

2.  The  refusal  of  the  primary  court,  to  permit  a  party  to  prove  the  contents 
of  certain  advertisements  and  hand-bills,  presents  no  question,  unless  it  is 
shown  what  their  contents  were.    Pearson  v.  Hoioe,  370 

3.  An  objection  to  the  admissibility  of  an  entire  record,  will  not  authorize  the 
objector  to  raise  a  question  in  this  court,  relating  to  costs  alone.  Faulkner 
and  Faulkner  v.  Chandler,  725 
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4.  An  exception  to  a  deposition,  to  each  answer,  and  to  each  sentence  of 
each  answer,  amounts  to  nothing  more  than  a  general  exception  to  the  de- 
position. Milton  V.  Rowland,  732 
See  Error,  Writ  of,  13. 

EXECUTION,  PROPERTY  EXEMPT  FROM. 

1.  The  law  exempting  cercain  articles  from  levy  and  sale,  for  the  use  of  fam- 
ilies, applies  whether  the  family  is  stationary  or  moving  from  place  to 
place.  Nor  would  an  intention  on  the  part  of  the  head  of  the  family,  to 
abscond  from  one  part  of  the  State  to  another,  deprive  the  family  of  this 
privilege.  Whether  an  intention  even  to  abscond  beyond  the  limits  of 
the  State  would  make  any  difference — qiiere'?    Davis  v.  ^len,  164 

EXECUTION,  WRIT  OF. 

1.  A  stranger  to  the  proceeding  cannot  move  to  amend  the  return  made  by 
the  sheriff,  by  striking  out  a  levy  made  on  a  slave,  upon  the  ground  that  it 
did  not  belong  to  any  of  the  defendants  in  the  execution,  but  was  the  pro- 
perty of  the  applicant.     Cawthome  v.  Knight,  268 

2.  A  memorandum  indorsed  by  the  sheriff  on  Sufi.fa.  in  these  words,  case  ar- 
ranged in  hank  as  per  instructions,  is  not  equivalent  to  a  return  of  satisfied, 
nor  sufficient  ground  to  enter  satisfaction  of  the  judgment,  or  to  quash  a 
subsequent  execution.    Gilchrist  v.  Branch  Bank  at  Montgomery,  408 

3.  An  alias  execution,  issued  by  a  justice  of  the  peace,  afler  the  death  of 
the  defendant,  is  an  absolute  nullity,  and  no  rights  can  be  acquired  un- 
der it.    Henderson  fy  Hudson  v.  Gandyh  Adnir,  431 

4.  It  is  a  sufficient  excuse  for  an  officer  in  not  returning  an  execution,  that 
the  plaintiff  authorized  him  to  hold  it  up.   Robertson  v.  Coker,  466 

5.  The  parties  in  whose  favor  executions  are  required  to  be  issued  by  the 
act  of  1830,  on  a  decree  of  the  orphans'  court,  for  the  final  settlement  of 
the  accounts  of  executors,  administrators  and  guardians,  are  upon  the  re- 
turn of  "  no  [property  found,"  entitled  to  executions  in  their  own  names  a- 
gainst  the  sureties  of  the  defendant  in  the  decree.  Cawthorn  v.  Knight,  579 

6.  The  courts,  in  virtue  of  their  power  over  process  issued  by  them,  or  their 
officers,  without  the  aid  of  legislation,  may  amend  a  execution  by  striking 
therefrom  the  name  of  a  person  who  is  improperly  joined  as  a  defendant 
with  several  others,  without  impairing  its  validity  as  to  tliose  against  whom 
it  should  have  issued,    lb.  579 

7.  When  the  judgment  is  in  the  name  of  K.  as  guardian  of  C.  and  afler  a 
levy  and  forthcoming  bond,  on  a  Ji./a.  pursuing  the  judgment  another/?. 
fa,  is  issued  on  the  bond,  in  the  name  of  C.  by  his  guardian  K.  the  last 

execution  is  irregular,  because  of  the  change  of  plaintiffs,  and  should  be 
quashed  on  motion.    Smith  if  Bowdon  v.  Knight,  618 

8.  The  return  of  a  sheriff  on  a  preceding  execution  that  he  had  levied  on 
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slaves,  is  not  evidence  that  he  kept  them  for  any  definite  time,  so  as  to 
warrant  a  charge  for  their  keeping,  the  time  of  keeping  not  being  stated 
in  the  return.    Spence  v.  Thompson,  746 

See  Judgment  and  Decree,  5. 

See  Lien,  2,  3. 

See  Sheriff  and  his  Sureties,  2. 

See  Summary,  Proceedings,  1. 

EXECUTORS  AND  ADMINISTRATORS  AND  THEIR  SURETIES. 

1.  Where  slaves  are  left  by  will  to  minor  children,  the  executor  is  not  dis- 
charged by  delivering  them  to  the  children's  father,  but  is  accountable  on 
their  attaining  majority,  if  the  slaves  are  removed  from  the  State  and  con- 
verted.    Lang,  d  al.  V.  Petttis,  37 

2.  An  administrator  with  the  will  annexedj  carrying  on  a  plantation  under  a 
power  in  the  will,  to  do  so  in  the  same  manner  tlie  testator  had  done,  is 
required  to  show,  when  settling  his  accounts  in  the  orphans'  court,  to  sus- 
tain his  charges  for  articles  furnished  for  the  estate,  or  the  payment  for 
services  rendered,  that  the  same  came  to  the  benefit  of  the  estate,  or  were 

,    rendered  to  it     Savage  v.  Benham,  Adm^r,  49 

3.  Beyond  this,  so  far  as  his  acts  are  consistent  with  good  faith,  it  is  not  in- 
cumbent on  him  to  show  that  the  articles  purchased  were  necessary,  or 
the  price  paid  was  reasonable.  Under  such  a  will,  his  discretion  will  not 
be  reviewed,  unless  exercised  in  so  unreasonable  a  mode  as  to  produce 
distrust  of  its  bona  fides.     lb.  49 

4.  Such  an  administrator  is  not  chargeable  with,  and  therisfore  is  unautho- 
rized to  pay  the  debts  contracted  by  the  executor  on  account  of  the  estate 
except  under  such  circumstances  as  would  induce  a  court  of  equity  to 
charge  the  estate.    lb.  50 

5.  When  the  demand  of  a  creditor  of  the  deceased  has  been  presented  to 
the  administrator  within  the  proper  period,  it  is  the  duty  of  the  latter  to 
pay  it  as  soon  as  the  assets  are  converted  into  money,  and  he  cannot  dis- 
charge himself  from  liability  by  a  settlement  with  the  distributees,  or  by  a 
decree  of  the  orphans'  court  directing  distribution.  Where  a  judgment 
was  recovered  against  an  administrator,  and  an  action  brought  thereon 
against  himself  and  sureties,  suggesting  a  devastavit,  the  sureties  cannot 
defeat  a  recovery  by  showing  such  settlement  and  distribution.  Dean,  et 
d.  V.  PoHis,  ifc.  104 

6.  An  action  may  be  brought  against  the  sureties  on  an  administration  bond, 
,  alledging  that  the  administrator  had  wasted  the  assets ;  and  this  although 
;  the  devastavit  of  the  administrator  had  not  been  fixed  in  a  separate  suit  but 

there  was  only  a  judgment  against  him  de  bonis  iniestatis.     lb.  104 
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7.  Semble  :  In  an  action  on  the  administration  bond  suggesting  a  devastavit, 

,  'jiJie  sureties  can  only  be  charged  to  the  extent  of  the  assets  actually  wast- 
^  ed ;  but  the  jury  need  not  ascertain  by  their  verdict,  now  much  was  wast- 
ed,    lb.  104 

8.  In  a  sd.fa.  against  an  executrix  and  heir  or  devisee,  the  former  cannot  be 
made  responsible  to  a  judgment  to  be  levied  of  the  goods  and  chattels  in 
her  hands  to  be  administered ;  and  a  replication  by  way  of  new  assign- 
ment charging  her  in  that  character,  is  a  departure  from  the  set.  fa.  and 
may  properly  be  stricken  out.     Wilkinson  v.  Mien,  et  al.  128 

9.  A  plea  by  an  administrator  that  the  estate  has  been  declared  msolvent,  is 
bad,  unless  it  discloses,  that  the  report  of  insolvency  was  made  by  him, 
and  that  he  still  continues  the  representative  of  the  estate.  Cameron,  EarV, 
V.  Clarke,  Smith  Sf  Co.  259 

10.  A  suit  cannot  be  maintained  against  an  executor  who  has  declared  an  es- 
tate insolvent,  upon  his  official  bond,  assigning  as  a  breach,  that  he  had 
not  made  a  full  inventory  of  the  assets.     Edwards  v.  Gibbs,  292 

1 1.  The  effect  of  the  decree  of  insolvency,  is  to  transfer  to  the  orphansVcourt 
the  exclusive  jurisdiction  of  all  claims  against  the  estate,  and  in  that  court 
on  the  final  settlement,  it  may  be  shown  that  the  administrator  has  with- 
held or  wasted  the  assets.  Whether  equity  might  not  afford  relief  in  cer- 
tain cases — Qwere?     76.  292 

12.  Advances  made  to  the  widow  and  children  by  an  administrator,  cannot 
be  admitted  as  a  credit  to  him  on  the  settlement  of  his  administration  ac- 
count.    Parker  and  wife  v.  McGaha,  Mm'r,  521 

13.  An  administrator  is  chargeable  with  interest,  from  the  time  money  of  the 
estate  comes  to  his  hands,  unless  he  makes  oath  that  he  has  not  used  the 
funds,  and  if  he  does,  it  may  be  controverted,  and  an  issue  made  to  try 
the  fact.    lb.  521 

14.  A  specialty  was  made  payable  to  M.  H.  and  S.  M.,  executrix  and  execu- 
tor of  J.  H.  deceased,  and  in  a  declaration  thereon,  R.  (the  plaintiff,)  des- 
cribed himself  as  administrator  de  bonis  non  with  the  will  annexed,  &c.  of 
J.  H.  deceased,  unadministered  by  M.  H.  and  S.  M. — alledging  that  after 
the  making  of  the  writing  obligatory,  the  executrix  and  executor  were  re- 
moved from  the  administration,  and  R.  appointed  in  their  stead :  Further, 
that  the  writing  being  unpaid,  was  given  over  by  the  executrix  and  ex- 
ecutor, as  part  of  the  unadministered  assets  of  J.  H's  estate — of  all  which 
the  defendant  had  notice,  &c.  Held,  that  after  a  judgment  by  default,  it 
would  be  intended  the  writing  was  assets  of  the  testator's  estate,  that  M. 
H.  and  S.  M.  had  been  removed,  and  had  delivered  the  same  to  R.  £is  their 
successor,  and  that  consequently  he  could  maintain  an  action  thereon.— 
Spence,  et  al.  v.  RvUed^e,  Adrnlr,  590 

15.  Where  one  of  several  brothers  and  sisters,  having  title  to  personal  pro- 
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pcrty,  dies  in  infancy,  the  remaining  brothers  cannot  sue  at  law,  to  recover 
the  property,  until  administration  is  taken  out  on  tlie  estate  of  the  infant. 
Miller  v.  Eatinan,  d  al.  60f) 

16.  To  maintain  the  action  of  detinue,  tlie  plaintiff  must  have  tlie  entire  inter- 
est in  the  thing  sued  for,  therefore  tlirce  brothers  and  sisters  cannot  main- 
tain detinue  for  slaves,  given  by  the  will  of  their  grandfather  to  them  and 
another,  who  is  dead,  and  no  administration  granted  on  his  estate.  lb.  609 

17.  An  administrator  de  bonis  non  ot  a  solvent  estate,  can  only  recover  fro  n 
his  predecessor,  whether  he  has  been  removed,  or  has  resigned,  the  assets 
which  remain  in  his  hands,  in  specie,  unconverted.  A  settlement  of  his 
administration  can  only  be  made  between  him  and  tlie  distributees,  or  lega- 
tees of  tlie  estate.    J^Wy  v.  Wilkins,  872 

18.  The  possession  of  personal  property  which  one  acquires  as  an  administra- 
tor, cannot  be  united  to  and  perfect  an  equitable  title  which  he  claims  in 
his  individual  capacity,  so  as  to  defeat  an  action  by  the  party  having  the 
legal  estate.     Gamble  v.  Gamble's  Adm'r  966 

19.  Where  one  acquires  the  possession  of  property  as  an  administrator,  and 
an  action  of  detinue  is  brought  against  him  for  its  recovery  without  no- 
ticing his  representative  character  upon  the  record,  it  cannot  be  assumed 
that  he  is  a  wrong-doer,  so  to  prevent  him  from  defending  upon  the  title 
of  his  intestate,    lb.  966 

20.  It  is  the  duty  of  an  administrator,  to  collect  the  debts  due  the  estate  he 
represents,  and  when  the  assets  in  his  hands,  above  what  is  necessary  to 
isfy  the  demands  of  creditors,  consist  of  notes,  a  decree  should  not  be  ren- 
dered by  the  orphans'  court  requiring  their  distribution,  where  some  of  the 
distributees  are  in  their  minority,  although  the  latter  are  represented  by 
guardians.    Reynolds^  Mm'r  v.  Reynolds'  Dist.  1023 

21.  Where  an  administrator,  under  an  honest  claim  of  right,  omits  to  return 
a  slave  in  the  inventory,  as  a  part  of  the  testator's  estate,  he  should  not  be 
charged  with  her  value ;  but  if  his  claim  is  unfounded,  she  should  be 
brought  into  the  distribution,  and  if  necessary  a  sale  of  her  should  be  or- 
dered,   lb.  1023 

22.  Where  an  administrator,  in  the  performance  of  his  duty  causes  adver- 
tisements to  be  printed  in  newspapers,  he  should  be  allowed  on  the  settle- 
ment of  his  accounts  the  charges  for  printing,    lb.  1024 

See  Action,  I. 

See  Chancery,  22. 

See  Court,  Orphans',  4. 

See  Detinue,  2. 

See  Election,  1. 

See  Estates  of  Deceased  Persons,  1. 
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See  Execution,  Writ  of,  5. 
See  Husband  and  Wife,  3,  16. 
See  Trover  and  Conversion,  2. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  It  is  no  objection  to  a  complaint  for  a  forcible  entry  and  detainer,  that  it  is 
unnecessarily  prolix  in  describing  the  premises  sought  to  be  recovered ; 
if  it  furnishes  rfcrfa  from  which  a  diagram  of  the  locus  in  qvx>  maybe 
drawn,  its  locality  and  bounds  ascertained,  it  is  sufficient.  Bdl  v.  KUl- 
<rease,  685 

2.  Where  the  transcript  of  the  proceedings  before  the  justice  in  a  case  of 
forcible  entry  and  detainer,  shows  that  the  defendant  pleaded  not  guilty, 
that  a  jury  was  summoned  and  impanneled,  who  found  a  verdict  against 
him  on  which  judgment  was  rendered,  the  defendant  cannot  in  an  appel- 
late court  object  to  the  want  of,  or  to  defects  in  the  summons  or  venire 
which  the  statute  required  the  justice  to  issue.    lb.  685 

3.  The  record  or  proceedings  are  returned,  or  at  least  considered  as  returned 
in  answer  to  a  certiorari  issued  by  a  superior  to  an  inferior  tribunal,  al- 
though the  return  itself  states  that  a  copy  only  had  been  sent  up ;  and  un- 
der our  statute  where  the  justice  trying  a  forcible  entry  and  detainer  sends 
up  the  original  papers,  with  a  transcript  of  the  proceedings,  all  duly  "cer- 

'*  tified,  the  circuit  court  should  require  the  appellant  to  assign  errors  with- 
out awarding  an  alias  certiorari  to  bring  up  copies  of  the  original  papers. 
—lb.  685 

FORTHCOMING  BOND. 

1.  When  the  judgment  is  in  the  name  of  K.  as  guardian  of  C.  and  after  a 
levy  and  forthcoming  bond,  on  a  Ji.  fa.  pursuing  the  judgment  another  JL 
fa.  is  issued  on  the  bond,  in  the  name  of  C.  by  his  guardian  K.  the  last 
execution  is  irregular,  because  of  the  change  of  plaintiffs,  and  should  be 
quashed  on  motion.     Smith  if  Bowdon  v.  Knight,  618 

FRAUD. 

1.  When  a  note  is  taken  from  a  person  of  weak  intellect  and  an  habitual 
drunkard,  under  suspicious  circumstances,  it  is  a  strong  badge  of  fraud,  if 
the  plaintiff  does  not  make  out  a  fair  case,  and  good  considerations-it  be- 
ing previously  shown,  the  note  was  given  on  a  settlement  of  accounts,  and 
the  presumption  created,  either  that  nothing,  or  a  less  sum  was  due  than 
the  note  called  for.     Hale,  et  al.  v.  Brown,  87 

2.  When  property  is  obtained  without  any,  or  for  a  grossly  inadequate  con- 
sideration, by  a  pre-concerted  plan  to  effect  the  particular  design  by  rep- 
resenting worthless  things  of  value,  it  is  not  necessary  for  the  injured 
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party  to  offer  to  return  ttie  worthless  thing,  before  liis  right  of  recaption 
attaciies.    Mahone  v.  JReeves,  345 

3.  To  justify  an  inference  of  fraud,  from  the  price  given  for  a  slave,  in  a  pur- 
chase from  an  insolvent  man,  it  should  be  clearly  inadequate — evidently 
below  the  market  price.     The  fair  interpretation  of  the  terms,  "  value,  or 
about  the  value,"  of  a  slave,  is  not  much  above  or  below  the  market  price. 
^K  Prosser  v.  Henderson,  484 

. -^L  When  a  title  is  acquired  bona  fide  to  a  slave,  it  is  not  a  badge  of  fraud, 
that  the  purchaser  suffers  him  to  go  into  the  possession  of  a  former  owner 
of  the  slave,  for  a  short  time,  although  he  is  insolvent;  he  having  parted 
with  tlie  title,  and  the  slave  having  been  out  of  his  possession  for  two 
years  previous,    lb,  484 

5.  Where  a  deed  of  trust  was  made  by  a  debtor  to  a  tnistee  to  secure  a  cred- 
itor and  sureties,  the  declaration  by  one  of  the  sureties  that  tlie  grantor 
made  the  deed  to  prevent  his  being  compelled  to  pay  a  security  debt,  is 
not  sufficient  to  enable  a  sheriff  seizing  the  property,  after  its  sale  by  the 
trustee  to  that  surety,  and  a  conveyance  by  him  to  another  in  trust  for  his 
creditors,  to  raise  the  question  that  the  first  deed  is  fraudulent  as  to  the 
creditors  of  the  grantor,  in  the  absence  of  any  other  proof  of  fraud.  Gary 
v.  Colgin,  514 

6.  \Yhere  property  is  conveyed  by  deed  of  trust  and  sold  by  the  trustee  in  a 
different  manner  than  directed  by  the  deed,  a  stranger  to  the  deed  cannot 
dispute  the  regularity  of  the  sale,  although  the  purchaser  is  guilty  of 
fraudulent  acts  in  connection  with  it,  and  has  made  no  payment  of  the 
purchase  money.     lb.  515 

7.  The  rigid  application  of  the  principle,  that  the  continuance  of  the  vendor 
^k^   of  personal  property  in  possession  after  an  absolute  sale,  is  prima  fade  evi- 
"-V     dence  of  fraud,  will  not  be  enforced  where  a  person  other  than  the  credi- 
tor purchases  goods  under  a  fieri  facias,  and  permits  the  defendant  there- 
in to  retain  the  possession  for  a  short  time,  and  for  a  purpose  consistent 
with  fair  dealing.    Anderson  v.  Brooks,  953 

See  Assignments,  2,  3. 

See  Evidence,  10. 

See  Husband  and  Wife,  6,  14. 

FRAUDS,  STATUTE  OF. 

See  Attorney  at  Law,  1. 
See  Assumpsit,  5,  6. 

GAMING  AND  STAKEHOLDER. 

1,  The  act  of  1807  declares  void  all  promises,  &c.  by  which  parties  stipu- 
late to  pay  to  each  other,  money  or  other  thing  of  value  upon  the  event  of 
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a  horse  race,  or  other  description  of  gaming ;  consequently,  where  money 
thus  wagered  is  deposited  with  a  stakeholder,  it  may  be  reclaimed  by  ei- 
ther party  before  it  is  paid  over,  by  a  notice  not  to  pay  it ;  and  it  is  not  ne- 
cessary to  entitle  the  party  giving  notice  to  maintain  an  action  against  a 
stakeholder,  where  the  latter  afterwards  paid  it  to  the  supposed  %vinner. — 
Ivey  V.  Phifer,  535 

2.  No  particular  form  of  words  is  necessary  to  inform  a  stakeholder,  that  a 
party  depositing  money  in  his  hands  as  a  wager,  objects  to  its  payment  to 
the  supposed  winner ;  any  words  expressive  of  a  prohibition  to  pay,  abso- 
lutely or  conditionally,  are  sufficient  to  revoke  the  authority  of  the  stake- 
holder to  pay  under  any  circumstances,  or  until  the  condition  is  performed. 
—lb.  535 

3.  A  promise  in  writing  by  one  to  pay  double  the  value  of  a  wagon  and  har- 
ness, which  was  delivered  to  him,  in  the  event  that  James  K.  Polk  was 
elected  President  of  the  United  States  over  Henry  Clay,  in  1844,  is  a  wa- 
ger prohibited  by  the  act  forbidding  betting  on  elections  in  this  State,  and 
cannot  be  recovered.    Givens  v.  Rogers,  et  al.  543 

4.  One  taking  such  a  note,  on  the  admission  of  the  maker  that  it  was  good, 
and  he  would  pay  it,  cannot  recover,  because  the  note  itself  disclosed  the 
illegality  of  the  consideration.    lb.  543 

5.  In  a  suit  on  such  a  note,  against  the  maker  and  his  sureties,  a  recovery 
cannot  be  had  on  the  common  counts,  the  wagon  not  being  in  the  posses- 
sion of  the  sureties.    lb.  543 

6.  A  wager  on  tlie  Presidential  election,  consummated  by  the  execution  of 
a  deed  for  a  tract  of  land  by  G.  to  T.  and  the  execution  by  the  latter,  to  the 
former  of  promissory  notes,  for  the  value  of  the  land,  promising  to  pay 
when  James  K  Polk  was  elected  President  of  the  United  States,  is  for- 
bidden by  law,  and  both  the  deed  conveying  the  land,  and  the  notes  are 
void.  On  the  one  hand,  no  recovery  can  be  had  on  the  notes,  and  on  the 
other,  the  land  may  be  recovered  by  the  appropriate  action.  Trammell  if 
McCarty  v.  Gordon,  656 

GARNISHMENT  AND  GARNISHEE. 

1.  When  the  transferee  of  a  debt  is  summoned  in  an  attachment  suit  after 
the  answer  of  the  garnishee,  he  is  compelled,  on  the  issue  with  the  attach- 
ing creditor,  to  show  the  debt  was  transferred  to  him  previous  to  the  ser- 
vice of  garnishee  process,  and  the  court  may  require  this  question  to  be 
presented  by  the  issue.     Camp  v.  Hatter,  151 

2.  The  notice  to  the  transferee  may  be  ordered  at  any  time  after  the  com- 
ing in  of  the  answer,  and  before  the  cause  is  ended  by  the  termination  of 
the  suit ;  therefore,  an  order  at  the  same  term  when  final  judgment  is  ren- 
dered against  the  debtor,  is  regular,  and  sufficient  to  continue  the  cause 
against  the  transferee,    lb.  151 

143 
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3.  The  mere  production  by  the  transferee  of  a  note  made  by  the  garnishee, 
with  an  assignment  on  it  by  the  attachment  debtor,  is  not  sufficient  to 
prove  the  note  was  assigned  previous  to  the  service  of  the  garnishee  pro- 
cess. It  is  with  the  transferee  to  show  when  his  interest  Avas  acquired. 
—lb.  151 

4.  A  transferee  contesting  the  creditor's  right  to  condemn  the  transferred 
v^ak    debt,  is  liable  for  costs,  if  the  issue  is  found  against  him,  and  a  judgment 

condemning  the  debt  in  tlie  hands  of  the  garnisliee,  to  the  payment  of  the 
judgment  debt  and  costs,  and  giving  costs  against  the  transferee  is  regu- 
lar,   lb.  151 

5.  In  proceedings  by  garnishee  process,  it  seems  such  demands  only  can  be 
condemned,  as  would  entitle  the  attachment  or  judgment  debtor  to  recov- 
er in  debt,  or  indebitatis  assumpsit.     Watke,  v.  McGehee,  273 

6.  It  seems  that  a  statute  which  merely  gives  a  remedy  at  law,  where  it  could 
previously  have  been  available  in  equity  only,  or  vice  versa,  may  consist- 
ently with  the  constitution  operate  retrospectively;  but  whether  the  act  of 
1841,  which  gives  the  remedy  by  garnishment  to  the  creditor  of  a  corpo- 
ration against  a  stockholder,  where  the  latter  stipulates  to  pay  his  sub- 
scription for  stock  as  calls  are  made  for  it,  entitles  the  creditor  to  gar- 
nishee the  stockholder  for  what  is  due  for  the  unpaid  stock  where  he  has 
paid  all  the  calls  of  the  company,  is  an  open  question.  Paschall  v.  fVhit- 
sett,  472 

7.  A  corporation  is  subject  to  dissolution  by  a  surrender  of  its  corporate 
franchises,  and  by  a  forfeiture  of  them  for  wilful  misuser  and  non-user ; 
and  a  stockholder  of  a  corporation  is  not  liable  to  the  process  of  garnish- 
ment under  the  act  of  1841,  at  the  suit  of  its  creditor  after  the  dissolution 
of  the  corporate  body.    lb.  472 

8.  The  answer  of  a  garnishee,  that  he  had  been  informed  and  believed  the 
corporation  ceased  to  have  "  any  legal  existence"  previous  to  the  issuing 
of  the  garnishment,  is  equivalent  to  the  assertion  that  it  was  dissolved  ; 
and  if  not  negatived  in  the  manner  prescribed  bytlie  statute,  will  be  taken 
to  be  true.    lb.  473 

9.  In  proceeding  against  a  garnishee  after  the  rendition  of  a  judgment  nisi, 
two  returns  of  non  est  to  succeeding  writs  of  sci.  fa.  will  sustain  a  final 
judgment  against  him.    Armstrong  v.  Dargan  8f  Mays,  506 

10.  When  one  is  summoned  as  a  garnishee  of  joint  judgment  debtors,  the 
service  of  tlie  garnishment  operates  as  the  attachment  of  debts  due  to  the 
defendants  severally,  and  consequently  there  is  no  error  in  propounding 
an  issue  that  the  garnishee  is  indebted  to  one  of  the  joint  debtors.  Locket 
v.  Child,  640 

11.  The  costs  of  the  suit  against  the  principal  debtor  do  not  constitute  any 
part  of  the  costs  against  the  garnishee,  but  become  part  of  the  debt,  and 
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as  such,  are  recoverable  if  the  garnishee  is  indebted  a  sufficient  sum  to 
cover  tliem  as  well  as  the  principal  debt.    lb.  640 

12.  A  garnishment  may  be  sued  out  on  a  judgment,  though  no  execution  has 
been  issued  on  it    Favlkner  v,  Cliandler,  725 

13.  If  a  garnishee  indebted  by  note,  have  notice  of  its  transfer,  before  he  an- 
swers, he  should  state  it,  or  if  he  acquires  notice  afterwards,  within  time 
to  amend  his  answer  before  judgment  is  rendered  thereon,  he  should 
make  it  known  to  the  court ;  and  if  he  fails  to  do  so,  he  cannot  avail  him- 
self of  the  payment  of  a  judgment  rendered  against  him  as  a  garnishee, 
in  defence  to  an  action  brought  by  the  assignee  of  the  note.  Crayton  v. 
Clark,  787 

14.  Where  a  judgment  is  rendered  discharging  a  garnishee,  without  setting 
out  his  answer  in  extenso,  but  affirms  tliat  he  has  filed  one  which  is  the  ba- 
sis of  the  judgment,  this  is  sufficient  to  authorize  an  appellate  court  to 
look  to  an  answer  found  in  the  transcript,  as  a  part  of  the  record.  Price 
V.  Thomason,  875 

1 5.  The  garnishee  answered  at  the  return  of  the  garnishment,  that  he  pur- 
chased of  the  defendant  certain  property,  under  a  deed  of  trust  to  a  third 
person  to  secure  a  sum  of  money  of  a  greater  amount  than  the  value  of  the 
property,  for  which  he  executed  his  bonds  for  $500,  payable  at  future 
times,  which  are  particularly  stated ;  tliese  bonds  it  was  agreed  might  be 
discharged  in  cash,  or  by  paying  the  vendor's  debts.  Previous  to  the  ser- 
vice of  the  garnishment,  the  garnishee  extinguished  some  demands  against 
the  vendor,  but  to  what  amount  he  is  unable  to  state.  The  deed  of  trust 
is  still  an  incumbrance  on  the  property,  and  the  debt,  or  a  part  of  it,  men- 
tioned therein,  is  still  unsettled.  Garnishee  may  have  received  some 
things  from  the  defendant  that  are  not  embraced  by  the  deed  of  trust,  but 
the  value  of  these  would  not  more  than  compensate  him  for  services  ren- 
dered to  the  defendant,  and  the  board  of  his  family  before  the  service  of 
the  garnishment:  Further,  that  he  does  not  consider  that  he  owes  the  de- 
fendant any  thing ;  that  he  has  not,  nor  did  he  have  any  of  his  effects  in 
his  hands  when  the  garnishment  was  served;  nor  does  he  know  of  any 
person  who  is  indebted  to  him,  or  has  any  of  his  effects :  Held,  that  it  can- 
not be  intended  that  the  answer  was  designedly  evasive,  or  intended  lo 
avoid  a  legal  responsibility;  that  although  it  should  have  been  more  pre- 
cise and  explicit,  if  possible  to  make  it  so,  yet  the  detects  in  this  respect, 
may  be  attributable  to  some  otlier  cause  than  an  intention  to  deceive  the 
plaintiff  or  impose  on  the  court ;  that  if  the  plaintiff  was  dissatisfied  with 
it,  he  should  have  examined  the  garnishee  or  controverted  its  truth. 
Therefore,  a  judgment  discharging  the  garnishee  on  such  an  answer,  will 
not  be  reversed  on  error.    Ih.  875 

16.  The  amendmentof  a  jndgment  discharging  the  garnishee  nunc  pro  tunc, 
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by  setting  out  his  answer  at  length,  which  was  previously  a  part  of  the 
record,  is  no  ground  for  the  reversal  of  the  judgment    76.  876 

GIFT. 

1.  Where  the  father,  a  man  of  wealth,  six  or  seven  months  after  the  mar- 
riage of  his  daughter,  and  when  she  and  her  husband  were  leaving  the 
father's  house  to  settle  themselves  in  a  distant  State,  delivered  to  the  son- 
in-law  sundry  slavefe,  but  fewer  in  number  than  his  estate  authorized  to 
advance  as  a  patrimony,  it  will  be  presumed  that  the  delivery  was  intend- 
ed as  a  gift  to  tlie  son-in-law,  and  it  devolves  upon  the  father  to  show  that 
they  were  intended  as  a  loan  or  otherwise.     Hooe  v.  Harrison^  499 

See  Parent  and  Child,  3. 

GUARDIAN  AND  WARD. 

1.  The  court  of  chancer)'  has  power  to  appoint  the  father  guardian  of  his 
child's  estate,  and  after  giving  tlie  requisite  security,  he  may  receive  a 
personal  legacy  coming  to  his  infant  child.    Lang,  d  al.  v.  Pettus,        37 

2.  The  distinction  in  a  judgment  against  a  guardian,  that  it  be  levied  of  the 
goods  and  chattels,  &c.  of  tlie  ward  in  his  hands,  «&c.,  is  a  mere  clerical 
misprision,  amendable  on  motion  in  the  primary  court,  or  in  the  supreme 
court  at  the  costs  of  the  plaintiff  in  error.     Selkrs,  Sfc.  v.  Smith,  264 

3.  Where  a  note  is  payable  to  an  individual  eo  nomine,  as  the  guardian  of 
an  infant,  she  may  maintain  an  action  thereon  in  her  own  name,  or  after 

[!  her  marriage  in  the  name  of  herself  and  husband ;  but  if  suit  is  brought  in 
the  name  of  the  ward,  by  the  guardian  and  her  husband,  it  is  not  allowa- 
ble to  declare  in  the  name  of  the  guardian,  or  of  herself  and  husband — 
adding  a  count  for  money  had  and  received  to  their  use.  If  the  note  was 
intended  to  evidence  a  debt  due  to  the  ward — Quere,  could  not  the  ward 
sue  thereon  by  any  guardian  recognized  by  law  ?     Cox  v.  Tfilliamson,  343 

4.  Quere — Can  a  guardian  appointed  in  one  state,  maintain  an  action  in  an- 
other state,  for  a  cause  in  which  the  ward  is  interested  ?    lb.  343 

5.  The  removal  of  a  guardian  from  the  State  is  a  sufficient  reason  to  displace 
him  from  the  trust,  whenever  in  the  discretion  of  the  court  he  as  a  non- 
resident would  not  have  been  appointed  in  the  first  instance.  Speight  v. 
Knight,  461 

6.  When  a  guardian  is  sought  to  be  removed  for  this  cause,  he  is  entitled  to 
fourteen  days'  notice  of  the  application,  and  if  personal  service  cannot 
be  made  of  the  citation,  he  may  be  called  on  by  publication.    76.        461 

7.  The  validity  of  a  guardian's  appointment  cannot  be  called  in  question  in 
the  subsequent  proceedings  by  him  for  a  settlement,  or  assigned  as  error 
on  the  record  of  settlement.  Error  in  the  appointment  of  a  guardian,  &.c. 
can  only  be  reversed  in  a  direct  proceeding  on  the  appointment.    76.  461 
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8.  In  proceeding  against  a  guardian,  &c.  who  has  removed  from  the  State 
without  making  a  settlement,  he  is  entitled  to  three  months'  notice  by  pub- 
lication of  the  day  on  which  he  is  required  to  state  his  accounts,    lb.  461 

9.  Q^uere — Whether  under  the  statute  when  a  guardian,  &c.  has  removed 
from  the  State,  the  orphans'  court  can  proceed  to  decree  the  account  stated 
by  it  at  the  same  term  when  it  is  stated ;  or  whether  the  guardian,  &c.  is 
not  then  to  be  cited  to  a  final  settlement  as  in  other  cases,    lb.  461 

10.  Where  a  guardian  is  cited  to  appear  and  state  his  account  for  final  set- 
tlement, and  omits  to  do  so,  it  is  the  duty  of  the  judge  to  state  the  account 
and  cause  notice  to  be  given  to  the  guardian,  that  unless  he  appears  at  the 
next  orphans'  court,  and  file  his  account  and  vouchers  fer  settlement,  then 
the  account  of  the  judge  will  be  reported  for  allowance  and  settled.  It  Is 
error  to  state  the  account  and  allowance  at  the  same  term,  and  it  makes  no 
difference  that  the  guardian  is  present  when  the  account  is  settled  by  the 
judge  and  contests  its  items.     Hughes  v.  Ringstaff,  563 

11.  Quere?  Whether  the  guardian  will  be  permitted  to  contest  the  items  in 
the  account  stated  by  the  judge,  when  he  is  in  contempt  by  refusing  to 
state  the  account  himself,    lb.  564 

12.  Quere'?  Whether  a  guardian  can  be  cited  to  a  final  settlement  by  his 
ward  before  majority,  without  having  been  removed  from  the  trust ;  and 
also,  whether  on  either  annual  or  final  settlement,  the  sum  found  due  to 
the  ward  can  be  decreed  to  be  paid  to  the  register  of  the  court     lb.    564 

13.  Where  a  guardian  invests  the  funds  of  his  ward  in  lands,  and  after  the 
ward  comes  of  age,  a  receipt  in  full  of  the  personal  estate  is  given,  or  a 
settlement  made  with  the  orphans'  court,  omitting  to  account  for  the  funds 
thus  invested,  the  receipt  or  settlement  will  be  conclusive,  unless  im- 
peached for  fraud,  mistake  or  want  of  knowledge.    Myer,  et  al.  v.  Rives,  760 

See  Action,  1. 
See  Court,  Orphans',  4. 
See  Execution,  Writ  of,  5. 
See  Parent  and  Child,  1. 

HEIRS,  DEVISEES  AND  DISTRIBUTEES. 

1.  To  a  SCI.  fa.  against  an  heir  and  devisee  seeking  to  subject  descended  or 
devised  lands  to  the  payment  of  a  judgment  against  the  ancestor,  it  is  a 
good  plea  that  no  lands  have  descended,  &c.    Wilkinson  y.  Mien,  et  al.  128 

2.  A  posthumous  child  may  claim  by  descent  as  an  heir  of  its  father,  and 
may  join  with  its  elder  brothers  and  sisters,  in  an  action  for  the  recovery 
of  the  possession  of  the  lands  descended.    Bishop^s  Heirs  v.  Hampton,  254 

See  Executors  and  Administrators,  20. 

HUSBAND  AND  WIFE. 

1.  It  is  irregular  to  decree  distribution  in  the  name  of  the  husband,  only  for 
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the  wife's  distributive  share.    Whether  amendable  in  the  appellate  court, 
qiiere.    PtUif  v.  ff afford,  143 

2.  When  one  claims  as  assignee  of  a  distributee,  tlie  sum  due  in  this  char- 
acter, cannot  be  joined  with  a  sum  due  to  him  in  right  of  his  wife.  Jb.  143 

3.  When  a  feme  covert  prays  that  her  portion  of  an  intestate's  estate  may  be 
settled  to  her  sole  use,  and  the  answer  sets  up  that  the  intestate  became 
the  surety  for  her  and  another  person  as  the  administrators  of  the  estate 
of  her  first  husband,  of  which  estate  assets  to  a  large  amount  came  to  tlie 
hands  of  tlie  administrators,  and  that  the  co-administrator  as  well  as  tlie 
complauiant's  husband  are  insolvent,  indemnity  against  the  liability  will 
not  be  decreed  when  tlie  answer  is  not  sustained  by  proof  of  the  insolven- 
cy of  the  administrator.     Connolly's  adm^r  v.  Kavanaiigh,  169 

4.  A  conveyance  being  made  of  land  and  slaves,  to  a  husband  in  trust  for 
his  wife  and  children,  his  possession  of  tlie  property  will  be  referred  to  the 
deed,  and  that  he  holds  it  as  trustee  merely,  unless  he  does  some  act,  de- 
monstrating his  intention  to  assert  his  marital  rights  over  it.  If  he  dies 
without  manifesting  such  intention,  and  before  any  creditor  has  in  his 
name  asserted  such  right,  the  interest  of  the  wife  in  the  property  will 
survive  to  her.     Terrell,  et  als.  v.  Green,  et  als.  207 

5.  The  right  of  dower  depending  upon  the  wife's  surviving  the  husband,  may 
be  gratuitously  renounced  in  favor  of  her  husband,  or  she  may  require 
something  to  be  paid  for  it,  or  property  to  be  conveyed  to  her  separate 
use,  as  an  inducement  to  her  relinquishment  Hoot,  et  al.  v.  Sorrell, 
et  al.  386 

6.  Where  tlie  wife,  as  an  inducement  to  relinquish  her  contingent  right  of 
dower,  stipulates  for  the  settlement  of  personal  property  to  her  separate 
use,  which  is  worth  half  as  much  as  the  lands  are  sold  for,  the  transaction 
will  not  be  adjudged  void,  in  the  absence  of  proof  implicating  the  wife  in 
a  want  of  good  faith,  merely  because  the  property  settled  is  of  greater  va- 
lue than  the  consideration  given  for  the  settlement,     lb.  386 

7.  The  profits  derived  by  the  wife  from  her  separate  estate  are  her  pro- 
perty, and  may  be  disposed  of,  or  invested  by  her  as  she  pleases ;  and  pro- 
perty which  she  acquires  by  purchase  with  her  income,  is  not  subject  to 
the  payment  of  his  debts ;  especially  if  she  has  not  allowed  it  to  go  into 
his  hands,  or  be  subject  to  his  control,    lb.  386 

8.  Where  the  husband  furnishes  lumber,  which  the  wife  voluntarily  al- 
lows to  be  used  in  erecting  buildings  on  her  separate  estate,  if  tlie  hus- 
band is  in  embarrassed  circumstances  at  the  time,  tliis  will  be  considered 
a  gift  to  the  wife  in  fraud  of  his  creditors,  and  the  latter  may  thus  far  make 
the  wife's  estate  liable  to  pay  their  demands,    lb.  386 

9.  If  the  husband  merely  expends  his  personal  labor  in  the  improvement  of 
his  wife's  estate,  the  estate  is  not  thereby  made  a  debtor  to  tlie  husband, 
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nor  can  the  creditors  of  the  latter  charge  it  with  the  value  of  the  labor. — 
lb.  386 

10.  Upon  a  bill  by  the  creditors  of  the  husband  to  charge  the  wife's  estate, 
(among  other  things,)  with  the  value  of  lumber  furnished  by  the  husband 
towards  its  improvement,  the  lumber  must  be  estimated  according  to  its 
value  when  the  bill  was  filed ;  and  to  collect  the  amount  with  whicli  the 
wife's  estate  is  charged,  the  decree  should  not  direct  a  sale,  but  the  estate 
should  be  leased  for  term  a  sufficiently  long  to  extinguish  the  charge. — 
lb.  386 

1 1.  The  duty  of  maintaining  the  wife  devolves  on  her  husband,  though  she  have 
a  dower  estate  in  virtue  of  a  previous  marriage.  During  the  join*  lives  of 
husband  and  wife,  the  husband  has  the  sole  control  and  management  of 
such  an  estate ;  and  consequently  an  interest  for  that  period,  which  may 
be  levied  on  and  sold  under  a  fieri  facias  to  satisfy  a  judgment  against 
him.    JVeil  \.  Johnson,  615 

12.  The  mere  circumstance  that  one  loaning  money  takes  a  note  payable  to  a 
married  woman  intrust  for  himself,  will  not  give  jurisdiction  to  a  court  of 
equity  of  a  suit  by  his  executor  against  the  debtor  and  the  husband  and 
wife — there  being  no  allegation  in  the  bill  that  husband  or  wife  interpose 
any  impediments  to  a  recovery  at  law  by  suit  in  their  name.  Rowland,  et 
(d.  v.  Logan,  j663 

13.  Under  the  Spanish  law  in  force  in  a  portion  of  this  state  previous  to  its 
acquisition  from  France,  the  husband  could  make  a  valid  sale  of  tlie  para- 
phernal estate  of  the  wife  with  her  consent,  and  her  joining  in  the  deed  is 
evidence  of  such  consent,  although  that  is  not  executed  with  the  formali- 
ties required  to  a  public  act.  The  deed  is  bindmg  on  the  parties  and  their 
heirs  as  a  private  act.     Heirs  ofMcVoy  v.  Hallett  and  Walker,  864 

14.  Where  the  purchaser  of  slaves  at  a  sale  under  a.  fieri  facias  permits  them 
to  remain  in  the  possession  of  the  defendant  in  execution  for  a  short  time, 
that  the  wife  of  the  latter  may  have  the  benefit  of  their  services,  and  while 
thus  situated  settles  them  in  trust  for  tlie  separate  use  of  the  unfe  and  her 
children,  such  possession  by  the  husband  will  not  make  the  purchase  under 
the  fi.  fa.  fraudulent,  so  as  to  subject  the  slaves  to  an  execution  against 
the  husband's  estate  which  was  levied  after  the  settlement  was  executed. 
Anderson  v.  Brooks,  954 

15.  A  deed  conveyed  real  and  personal  property  to  a  trustee  as  a  provision  for 
the  support  and  maintenance  of  the  mother  (a  nijarried  woman)  and  the 
support  and  education  of  her  children — declaring  that  the  trustee  shall 
hold  and  possess  the  same,  in  trust  for  the  sole  use,  benefit  and  behoof  of  the 
mother  and  her  children,  and  shall  not  sell  or  charge  it :  Held,  that  the  deed 
invested  the  wife  and  her  children  with  the  beneficial  estate,  and  that  the 
husband  had  no  interest  in  virtue  of  his  marital  rights,  which  could  be  sub- 
jected to  the  payment  of  his  debts,    lb.  954 
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IG.  A  deed  by  which  the  husband  in  general  terms  gives  slaves  to  his  wife,  in 
consideration  of  love  and  affection,  does  not  divest  the  estate  of  the  hus- 
band in  a  court  of  law,  and  a  possession  of  the  slaves  acquired  by  the  wife 
after  the  death  of  the  husband,  as  his  personal  representative,  does  not  in- 
vest her  with  an  interest  which  will  inure  to  her  administrator,  so  as  to 
enable  him  successfully  to  defend  an  action  of  detinue  brought  by  the  ad- 
ministrator de  bonis  non  of  the  husband,  for  the  recovery  of  the  slaves. 
Such  a  deed  is  merely  void  at  law,  and  can  only  be  made  effectual  in 
equity.     Gamble  v.  Gamblers  adtn'r,  966 

17.  It  cannot  be  assumed  as  a  legal  conclusion,  because  a  wife,  who  is  the 
personal  representative  of  her  husband,  produces  a  deed  by  which  the  lat- 
ter purports  to  give  to  her  certain  slaves,  without  further  proof  of  the  de- 
livery of  the  deed  or  slaves,  that,  therefore  the  possession  of  the  deed  was 
parted  with  by  the  husband  for  her  benefit  The  Tact  of  the  delivery 
should  be  referred  to  the  jury  for  their  determination.     lb.  966 

See  Conflict  of  Laws,  1. 
See  Contracts  and  Agreements,  5. 
See  Witness,  4. 

INDICTMENT. 

1.  To  constitute  the  crime  of  an  "attempt  to  poison"  a  white  person,  by  a 
slave,  there  must  be  an  actual  attempt  to  poison,  by  the  administration  of 
some  poisonous  drug,  or  substance,  calculated  to  destroy  human  life. — 
Staie  V.  Clarissa,  57 

2.  An  indictment  under  this  statute  must  alledge,  that  the  substance  admin- 
istered was  a  deadly  poison,  or  calculated  to  destroy  human  life.  An  in- 
dictment which  alledges  the  administration  of  the  seed  of  the  Jamestown 
weed,  but  does  not  contain  an  allegation  that  it  is  a  poisonous  substance, 
calculated  in  its  effects  to  destroy  human  life,  is  insufficient  to  sustain  a 
judgment.     lb.  57 

3.  In  an  indictment  for  incestuous  adultery,  it  is  unnecessary  to  charge  a 
a  common  knowledge  of  the  relationship,  if  the  charge  of  knowing  of  the 
relationship  is  made  against  the  party  indicted.    Morgan  v.  The  State,  289 

INDIAN  AND  INDIAN  TRIBES. 

1.  The  9th  section  of  the  act  of  1832,  which  requires  that  on  contracts  made 
with  an  Indian,  the  consideration  shall  be  proved  by  two  credible  wit- 
nesses, extends  not  only  to  Indians  of  the  full  blood,  but  to  the  descend- 
ants of  an  Indian  woman  and  a  white  man.    Wall  v.  Williams,  Sfc.        826 

2.  Marriages  among  the  Indian  tribes  must  generally  be  considered  as  tak- 
ing place  in  a  state  of  nature,  and  if  according  to  the  usages  and  customs 
of  the  particular  tribe,  the  parties  are  authorized  to  dissolve  it  at  pleasure. 
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the  right  of  dissolution  will  be  considered  a  term  of  the  contract ;  and  ei- 
ther party  may  take  advantage  of  this  term,  unless  it  be  expressly  or  im- 
pliedly waived  by  them,  or  they  .-nay  perhaps  acquire  such  relations  to  so- 
ciety as  \\  ill'  give  permanency  to  the  contract,  and  take  from  tliem  the 
right  to  annul  it.    Jb.  827 

3.  The  act  of  1832  extending  the  jurisdiction  of  this  State  over  the  Indian 
territory  does  not  take  from  a  marriage  between  members  of  the  Choctaw 
tribe  its  dis&oluble  quality  at  the  pleasure  of  the  parties :  nor  cantlie  ask- 
ing a  reservation  under  the  treaty  of  Dancing  Rabbit  Creek,  the  accept- 
ance of  a  patent  from  the  United  States  for  the  land  embraced  by  it,  and 
the  continued  cohabitation  in  this  State  for  more  than  five  years  after  the 
ratification  of  the  treaty,  and  the  departure  of  the  mass  of  their  tribe  to  the 
west,  have  that  efltect.  The  concurrence  of  all  these  facts  will  not  take 
from  a  reservee,  his  citizenship  as  a  Choctaw — the  treaty  securing  the 
right  of  resuming  his  status  in  the  tribe  at  pleasure :  nor  will  it  warrant 
the  assumption  that  the  marriage  was  consummated  in  contemplation  of  a 
residence  in  Alabama.     lb.  827 

IND^SEMENT. 

1.  It  is  not  necessary  to  fill  up  a  blank  indorsement  by  inserting  the  plain- 
tiff's name,  although  the  declaration  describes  him  as  an  indorsee.  Saio- 
yer's  Adm!r  v.  Patterson,  523 

2.  Where  a  note  loses  its  assignable  quality  by  a  judgment  having  been  re- 
covered thereon  against  one  of  the  raa,kers,  in  the  name  of  the  assignee, 
the  insertion  of  the  name  of  another  person  in  the  indorsement  of  the 
payee  which  was  previously  blank,  is  a  nugatory  act,  and  the  name  thus 
inserted  may  be  stricken  out  at  the  trial  of  a  suit  brought  by  the  assignee 
against  another  maker,    lb.  523 

3.  The  act  of  1837,  which  inhibits  the  assignment  of  a  promissory  note  by 
delivery  merely,  so  as  to  permit  the  assignee  to  maintain  an  action  there- 
on as  the  bearer,  cannot  be  extended  by  construction  to  blank  indorse- 
ments, or  to  an  indorsement  which  directs  the  contents  to  be  paid  to  the 
bearerj  without  indicating  him  by  name.     lb.  524 

4.  In  order  to  pass  the  legal  interest  in  a  promissory  note  to  a  third  person 
and  to  invest  him  with  a  right  of  action  in  hia  own  name,  the  tranfer  must 
be  made  by  indorsement;  and  the  indorsement  of  a  receipt  given  by  an 
attorney  at  law  for  a  note  placed  in  his  hands  for  collection,  will  not  pass 
to  the  assignee  the  legal  title  to  the  note,  although  the  attorney,  by  an  in- 
dorsement on  the  receipt,  promised  to  pay  to  him  the  proceeds  when  col- 
lected :  and  such  an  assignment  does  not  impose  upon  the  assignee  the 
necessity  of  pursuing  the  same  steps  as  are  necessary  to  charge  an  indors- 
er.     Gookin  v.  Richardson,  889 

144 
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INDORSi;fkIENT— cowTiirow). 
See  Chancery,  26. 
See  Pleading,  22. 
See  Trust,  and  Cestui  Q,ue  Trust,  7. 

INDORSEE  AND  INDORSEE. 

1.  Au  innocent  holder,  for  value,  of  an  acceptance,  improperly  made  by  a 
member  of  a  firm,  by  his  indorsement  of  the  bill,  transfers  all  his  rights  to 
his  indorsee,  who  will  not  therefore  be  required  to  show  when  be  acquired 
the  bill,  or  that  he  gave  value  for  .it.     Pearson  v.  Howe,  370 

2.  An  assignment  of  a  note  to  W.  N.  H.,  "  with  said  W.  N.  H.  to  try  tlie  in- 
solvency of  P.  H.  May,"  (the  maker  of  the  note,)  imposes  on  the  assignee  the 
burthen  of  establishing  the  insolvency  of  May,  by  an  action  on  the  note 
against  him.     Hines  v.  Mtdlikin,  634 

See  Assumpsit,  7. 
See  EJvidence,  31. 
See  Pleading,  10. 

INFANT  AND  INFANCY  ^ 

See  Executors  and  Administrators,  15. 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  The  assent  of  a  grantor  to  the  provisions  of  a  deed  conveying  property  in 
trust  for  his  benefit,  is  to  be  inferred  from  his  acceptance  of  the  deed  at 
the  time  of  its  execution.     Pinkard  v.  Jngersol,  el  al.  9 

2.  Where  an  attorney  charges  himself  with  an  amount  collected  for  his  prin- 
cipal, and  charges  the  principal  with  his  fee,  the  jury  may  infer  a  promise 
from  the  attorney  to  pay  the  balance.  Cameron,  JEx'r,  v.  Clark,  Smith  Sf 
Co.  259 

3.  Where  a  promissory  note  is  dated  at "  Macon,"  and  "  payable  at  either  of 
the  banks  in  Macon,"  it  cannot,  in  the  absence  of  an  allegation  or  proof, 
be  intended  that  "  Macon"  is  in  another  State,  so  as  to  devolve  upon  the 
plaintiff  the  necessity  of  proving  the  rate  of  interest  abroad ;  especially  as 
there  is  a  county,  and  perhaps  several  villages  called  "  Macon"  in  Alaba- 
ma, though  there  is  no  incorporated  bank  in  either.  Smith  v.  Jtobinson,  270 

4.  Where  leave  is  given  to  file  a  declaration  upon  setting  aside  a  non-suit,  if 
one  is  found  in  the  transcript,  corresponding  with  the  cause  of  action  in- 
dorsed on  the  writ,  it  will  be  presumed  to  have  been  filed  previous  to  the 
rendition  of  the  judgment,     lb.  270 

5.  When  the  judgment  entry  recited  that  the  plaintiff  came  by  attorney,  and 
"  service  being  proved,  and  discontinued  as  to  Elrod,  on  whom  process  was 
not  served,"  it  must  be  intended  that  the  acceptance  of  the  service  of  a 
writ  as  indorsed  upon  it,  and  subscribed  by  the  defendants  against  whom 
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the  judgment  is  rendered,  was  shown  to  be  genuine.    Spence,  et  cil.v.  Rvt- 
ledge,  Adm!r,  590 

6.  It  is  not  necessary  in  declaring  on  a  writing  obligatory,  to  alledge  that  it 
was  delivered  to  the  obligee — delivery  will  be  presumed  from  possession  by 
him.    lb.  590 

7.  Where  the  assignee  of  a  note  simultaneously  with  the  assignment,  re- 
ceives of  a  third  person  a  note  for  the  amount  which  he  advanced  for  him, 
and  which  induced  the  assignment,  it  cannot  be  assumed  tliat  such  note 
has  been  paid ;  but  if  it  has,  the  assignee  may  still  maintain  an  action 
against  the  assignor  for  the  benefit  of  the  party  paying  it.  Brown  v.  Is- 
bdl,  1010 

8.  F.  claimed  under  a  conveyance  dated  in  1798,  and  conveyed  to  O.  in 
1801 ;  title  was  shown  in  F's  grantor,  commencing  in  1788.  There  was 
no  proof  of  possession  adverse  to  F.  or  his  vendor,  and  F;  was  in  posses- 
sion at  the  time  of  the  sale  by  nim  in  1801 :  Hdd,  that  it  might  be  intend- 
ed by  a  jury  that  F's  possession  commenced  in  1798,  and  perhaps,  that 
his  grantor  occupied  the  land  under  the  conveyance  of  1788,  so  as  to 
complete  the  bar  of  the  statute  of  limitations  when  the  vendee  of  O.  was 
ousted  more  than  twenty  years  after  F's  title  commenced.  Doe  ex  dem. 
Farmer's  Heirs  V.  Eslava,  1029 

See  Corporations,  6.  , 

See  Error,  Writ  of,  10. 

See  Evidence,  14. 

See  Executors  and  Administrators,  14. 

See  Fraud,  1. 

See  Husband  and  Wife,  17. 

See  Principal  and  Surety,  15.  • 

See  Set-ofF,  1. 

INTEREST. 

1.  Where  a  promissory  note  is  dated  at  "Macon,"  and  "  payable  at  either  of 
the  banks  in  Macon,"  it  cannot,  in  the  absence  of  an  allegation  or  proof, 
be  intended  that  "  Macon"  is  in  another  State,  so  as  to  devolve  upon"  the 
plaintiff  the  necessity  of  proving  the  rate  of  interest  abroad ;  especially  as 
there  is  a  county,  and  perhaps  several  villages,  called  "  Macon"  in  Ala- 
bama, though  there  is  no  incorporated  bank  in  either.  Smith  v.  Robinson,  270 

2.  An  administrator  is  chargeable  with  interest,  from  the  time  money  of  the 
estate  comes  to  his  h&nds,  unless  he  makes  oath  that  he  has  not  used  the 
funds,  and  if  he  does,  it  may  be  controverted,  and  an  issue  made  to  try 
the  fact    Parker  and  Wife  v.  McGaha,  Mm\  521 
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1.  This  court  will  not  permit  error  to  be  confessed  upon  a  power  of  attorney 
alledged  to  be  executed  by  the  defendartt  in  error  for  that  purpose,  she  be- 
ing a  non-resident,  and  her  attorney  in  this  court  making  affidavit  that  he 
believed  it  was  fraudulently  obtained ;  but  will  leave  the  parties  to' seek 
their  redress  in  the  ordinary  mode.    Beavers  and  Jemison  v.  Smitli,        20 

2.  In  an  action  against  an  indorser,  it  is  competent  to  render  a  judgment  fi- 
nal by  default,  without  the  intervention  of  a  jury.     Smith  v.  Robinson,  270 

3.  When  land  is  conveyed  by  a  deed  which  is  not  registered,  but  the  pur- 
chaser enters  and  holds  under  the  deed  for  several  years,  after  which  a 
stranger  enters  on  tlie  possession,  and  hcdds  without  any  connection  with 
the  title,  tliese  facts  are  sufficient  notice  to  prevent  a  lien  from  attaching 
to  the  land  by  a  judgment  obtained  against  the  vendor  of  the  land  six  years 
after  his  sale  and  conveyance,  and  a  purchaser  under  the  judgment  ob- 
tains no  title,  being  charged  with  notice  by  the  outstanding  possession, 
existing  at  the  time  of  his  purchase.    Phwell  v.  MlreJ,  318 

4.  A  judgment  was  recovered,  and  an  execution  issued  thereon  levied  on 
property  to  which  a  third  person  interposed  a  claim ;  pending  the  trid  of 
the  right  of  property,  the  judgment  was  reversed,  notwithstanding  which 
the  trial  proceeded,  i^nd  the  property  was  condemned :  Held,  that  the  judg- 

•  ment  of  condemnation  beyond  the  amount  of  cost  in  the  proceeding  in 
which  it  was  rendered,  could  not  be  enforced  by  execution — that  it  being 
consequential  and  dependent,  the  reversal  of  the  judgment  in  the  principal 
case,  took  from  it  a  necessary  and  indispensable  foundation.  Clements  v. 
EUiott,  360 

5.  The  judgment  lien  upon  land  is  not  impaired  by  mere  delay,  and  the  seriior 
creditor  who  has  within  the  year  had  his  execution  issued  and  returned 
nulla  bona  is  to  be  preferred  to  a  subsequent  attaching  creditor,  if  he  places 
an  execution  in  the  sheriff's  hands  before  a  sale  of  the  land.  Turner  v^ 
Lawrence,  426 

0.  A  judgment  in  favor  of  the  "  officers  of  the  circuit  court  of  Mobile,"  is  a 
nullity,  and  no  writ  of  error  can  be  sued  upon  it.  Patterson,  et  als.  v.  Of- 
ficers Cir.  Ct.  MobUe,  740 

7.  Where,  upon  tlie  trial  of  the  right  of  property  under  the  statute,  it  appears 
that  in  a  suit  in  chancery  between  the  same  parties,  certain  slaves  were 
adjudged  to  be  liable  to  satisfy  the  plaintiff's  judgment,  the  decree  will  be 
conclusive  between  the  parties  in  respect  to  the  subject  matter  in  all  other 
courts  ;  but  if  the  question  of  liability  to  the  judgment  was  not  litigated 
by  the  pleading,  the  decree  will  not  conclude  the  controversy  upon  it,  al- 
though the  register  may  have  reported  he  sold  the  slaves  /under  the  decree? 
and  the  chancellor  confirmed  his  report    Anderson  v.  Brooks,  953 

See  Amendment,  4. 
See  Chancery,  1,  28. 
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See  Debtor  and  Creditor,  3. 

See  Error,  Writ  of,  5,  11, 

See  Executors  and  Administrators,  14. 

See  Husband  and  Wife,  10. 

See  Jurisdiction,  1. 

See  Lien,  2,  3. 

See  Practice  at  Law,  15,  17. 

JURISDICTION. 

1.  The  courts  of  ordinary  of  the  State  of  Georgia,  being  courts  of  limited, 
and  special  jurisdiction,  have  no  power  Lo  order  the  sale  of  the  slaves  of 
an  intestate,  unless  the  administrator  makes  the  representation,  which  the 
statute  requires.  This  must  appear  from  the  record;  and  if  it  does  not 
the  court  was  without  jurisdiction,  and  the  sale  void.  McCarttiey,  el  al.  v. 
Calhoun,  et  al,  110 

2.  Semble:  Where  the  amount  received  by  a  justice  of  the  peace  in  virtue 
of  his  office,  together  with  the  damages  given  by  statute  for  failing  to  pay 
it  over,  exceed  fifty  dollars,  the  circuit  court  may  entertain  jurisdiction  of 
a  motion  against  him.     Ledbetter  v.  Castles,  et  al.  149 

See  Practice  in  Chancery,  22. 

JURY  AND  JUROR. 

See  Criminal  Cases,  Proceedings  in,  2. 
See  Court,  Orphans',  8. 

JUSTICE  OF  THE  PEACE  AND  SURETIES. 

1.  The  act  which  gives  a  summary  remedy  against  a  justice  of  the  peace,  for 
the  failure  to  pay  over  on  demand  any  money  received  or  collected  by  vir- 
tue of  his  office,  does  not  extend  to  their  sureties,  so  as  to  authorize  a 
judgment  to  be  rendered  against  them  with  their  principals  on  motion : 
consequently,  a  motion  for  judgment  in  such  case,  against  a  justice  and 
his  sureties,  is  unauthorized,  and  may  be  denied  in  toto.  Ledbetter  v.  Cas- 
tles, et  al.  149 

See  Appeals  and  Certiorari,  2. 

See  Jurisdiction,  2. 

LANDLORD  AND  TENANT. 

See  Ejectment  and  Trespass  to  Try  Title,  2. 

LAND  TITLES  SOUTH  OF  LAT.  31. 

1.  Where,  previous  to  the  year  1800,  the  Spanish  Governor  of  Louisiana, 
upon  a  petition  praying  the  grant  of  a  tract  of  land,  directed  the  comman- 
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dant  at  Mobile  to  put  the  petitioner  in  possession  of  the  tract,  and  to  for- 
ward the  proceedingsof  survey,  for  tlie  purpose  of  procnring  the  petitioner 
a  title  in  due  form :  Held,  that  the  concession  of  tlie  governor  was  a  mere 
gratuitous  assent  to  the  prayer  of  the  petition,  and  gave  nothing  more  tlian 
a  permission  to  occupy}  the  fee  remained  in  Spain  until  the  survey  was 
made  in  due  form,  the  fact  communicated  to  the  governor,  and  the  evi- 
dence of  title  furnished.    Doe  ex  dem.  Kennedy's  Ex'rs  v.  Jones,  63 

2.  An  inchoate  grant  by  Spain,  previous  to  the  treaty  of  St  Ildefonso,  only 
imposes  upon  the  United  States  a  political  obligation  to  validate  it  so  far 
as  it  is  binding  in  conscience ;  but  until  it  is  confirmed,  it  confers  upon  the 
grantee  no  right  which  an  American  court  will  recognize.  A  confirma- 
tion by  Spain  subsequent  to  the  treaty  by  which  it  yielded  up  its  right  to 
the  soil,  is  Avholly  inoperative  to  affect  the  title  of  others,  acquired  after 
the  original  grant    lb.  63 

3.  It  is  allowable  to  show  on  a  trial  at  law,  that  a  grant  of  land  at  Mobile, 
purporting  to  have  been  made  by  an  officer  of  Spain,  while  that  govern- 
ment was  in  possession  of  the  country  was  unauthorized,  and  consequently 
void.    Ih.  64 

4.  Where  a  commission  for  the  examination  of  claims  under  Spanish  grants, 
&c,  makes  a  special  report  on  a  grant  which  is  void,  and  an  act  of  Con- 
gress is  passed  confirming  the  report,  and  providing  for  the  location  and 
survey  of  lands  to  which  the  title  is  thereby  confirmed ;  but  neither  the 
report  nor  the  act  ascertained  the  limits  or  boundaries ;  in  such  case  re- 
ference must  be  had,  either  to  the  survey  made  undra-  the  act,  or  to  the  pa- 
tent consequent  upon  the  survey,  for  the  purpose  of  ascertaining  the  loca- 
tion of  the  land,    lb.  64 

5.  The  legislative  acts  of  1803, 1816  and  1818,  in  respect  to  the  keeping 
and  translatmg  of  the  Spanish  records,  makes  duly  authenticated  copies 
of  such  records  evidence,  and  dispenses  with  tlie  production  of  tlie  ori- 
ginals.   Doe  ex  dem.  Farmer's  Heirs  v.  Eslava,  1028 

6.  Semble :  An  incomplete  claim  to  land  under  Spanish  authority,  may  be 
admitted  as  evidence  for  the  purpose  of  showing  that  Spain  had  asserted 
a  title  to  the  premises  in  contro/ersy,  or  for  the  purpose  of  laying  a  predi 
cate,  from  which  it  may  be  presumed  that  the  defendant  and  those  under 
whom  he  claims,  had  been  in  possession  for  twenty -years,  so  as  to  give 
him  a  title  by  prescription;  although  the  evidences  of  title  had  not  been 
recorded  as  directed  by  the  acts  of  Congress  of  1805,  1806,  1807,  1812. 
—lb.  ^  1028 

7.  A  petition  adaressed  to  the  Spanish  Governor  of  Louisiana,  during  tJie 
time  the  country  was  in  the  possession  of  Spain,  asking  the  grant  of  a  tract 
of  land,  and  the  order  of  the  Governor  tliereon,  was  pri/nayaoe  deposited, 
if  not  registered  in  a  public  office,  and  became  a  public  archive  of  the 
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Province ;  consequently,  a  copy  of  such  a  document  is  admissible  evi- 
dence,    lb.  1028 

8.  Even  if  it  be  doubtful  whether  a  conveyance  of  a  house  in  Mobile  during 
Spanish  tunes,  passed  the  interest  of  the  grantor  in  the  lot  en  which  i\_ 
was  situated,  yet  if  the  grantee  and  those  claiming  under  him  have  con- 
tinued to  «ccupy  the  premises,  the  conveyance  will  be  sufficient  to  give 
color  of  title,    lb.  1029 

9.  The  treaty  of  1793,  by  which  Great  Britain  retroceded  to  Spain  the 
Floridas,  &c.^  stipulates  that  ^^British  inhabitants  or  others  who  may  have 
been  subjects  of  the  King  of  Great  Britain  in  the  said  provmces,"  may  re- 
tire in  full  security,  sell  their  estates,  and  remove  their  persons  and  effects 
without  restraint ;  and  prescribes  a  time  within  which  the  emigration  of 
such  persons  shall  take  place,  unless  prolonged  by  a  royal  order  of  Spain. 
If,  therefore,  a  person  coming  within  either  of  these  classes  failed  to  dis- 
pose of  his  estate  in  land,  or  to  obtain  a  confirmation  of  his  right  to  enjoy 
it  as  provided  by  the  treaty  and  consequent  royal  orders,  but  left  the  coun- 
try and  resided  abroad,  his  claim  is  forfeited  to  Spain,  and  might  be  re- 
granted  by  Spanish  authority  during  the  period  of  its  rightful  dominion 
over  the  territory,     lb.  1030 

See  Conflict  of  Laws,  5. 
See"  Evidence,  58. 

LEASES  AND  RENTS. 

1.  The  service  of  an  injunctiontat  the  suit  of  a  stranger,  asserting  a  title  to  a 
ferry  in  the  possession  of  a  lessfee,  restraining  him  from  interfering  in  the 
use  of  the  ferry,  is  not  such  a  disturbance  as  amounts  to  an  eviction,  and 
therefore  Avill  not  prevent  the  lessor  from  recovering  rent  when  the  bill  is 
dismissed.    Ricketts,  et  al.  v.  Garrett,  806 

2.  Although  a  sheriff  serving  an  injunction  may  have  no  authority  to  expel 
one  from  the  possession  of  a  ferry,  or  put  another  in,  yet  if  he^jdoes  so,  the 
lessee  may  consider  it  a  lawful  expulsion  of  the  plaintiff  in  the  suit  is  in- 
vested with  a  paramount  title  to  his  lessor,    lb.  807 

LESSOR  AND  LESSEE. 

See  Leases  and  Rents,  I,  2. 

See  Roads,  Bridges  and  Ferries,  4. 

LIEN. 

1.  The  lien  of  the  vendor  of  land  is  a  secret  trust,  and  although  it  will  be 
preferred  to  any  other  subsequent  equal  equity,  unconnected  with  a  legal 
advantage,  or  equitable  advantage  which  gives  a  superior  claim  to  the  le- 
gal estate,  will  be  postponed  to  a  subsequent  equal  equity,  connected  with 
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such  advantage.  If  therefore  a  vendee  wno  has  a  perfect  conveyance 
Bell  the  land  to  another  person  who  has  no  notice  that  he  has  not  paid  the 
purchase  money,  and  take  from  the  purchaser  a  note  for  the  purchase 
money,  which  is  assigned  for  a  valuable  consideration  by  the  vendee,  be- 
fore the  sub-vendee,  or  the  assignee  has  notice  that  the  original  vendor 
has  not  been  paid,  the  equitable  lien  of  the  latter  will  be  lost,  and  the  as- 
signee will  be  entitled  to  the  money  due  on  tlie  note.  And  a  different  rule 
of  law  will  not  be  applied,  although  the  sub-vendee  after  he  was  informed 
of  the  non-payment  by  his  immediate  vendor,  said  he  would  not  pay  his 
note,  unless  he  was  made  safe ;  nor  will  the  assignee's  right  to  retain  the 
money  be  impaired  because  he  gave  to  the  maker  of  the  note  an  indem- 
nity to  induce  him  to  pay  it.     Hoiislon  v.  Stanton,  413 

2.  A  suit  in  equity  by  a  creditor  to  sot  aside  a  fraudulent  deed  and  have  the 
land  of  his  debtor  sold,  gives  to  the  complainant  a  lien  which  will  not  be 
defeated  by  a  bona  fide  sale  by  the  defendant,  or  under  an  execution  on  a 
judgment  which  is  not  a  superior  and  continuing  lien  against  other  judg- 
ment creditors  who  use  greater  diligence.    Dctrgan  v.  Waring,  et  al.    988 

3.  The  neglect  of  the  plaintiff  in  a  judgment  to  sue  out  execution  from  term 
to  term  after  the  return  of  the  original  fi.  fa.,  will  postpone  his  lien  to  a 
junior  judgment  creditor,  who  has  instituted  a  suit  in  equity  to  subject  the 
real  estate  of  their  debtor  to  the  satisfaction  of  his  judgment    lb.        989 

See  Assi'gnments,  1,  5. 

See  Contracts  and  Agreements,  6. 

See  Judgment  and  Decree,  5. 

See  Mortgagor  and  Mortgagee,  6. 

See  Notice,  3. 

See  Partners  and  Partnership,  1. 

LIMITATIONS  AND  NON-CLAIMS,  STATUTES  OF. 

1.  An  admission  of  indebtedness,  in  a  precise,  ascertained  suin,  is  not  an 
open  account,  or  barred  by  the  statute  of  limitations  of  three  years.  Think- 
water  v.  HoUiday,  134 

2.  The  commencement  and  continued  prosecution  of  a  suit,  within  eighteen 
months  from  the  grant  of  letters  testamentary,  is  a  presentation  of  a  claim 
against  the  estate  of  the  deceased,  within  the  meaning  of  the  statute. 
Hunleijs  Er'rx  v.  Shuford,  203 

3.  Where  a  surety  about  to  be  sued,  and  before  the  statute  of  limitations  has 
created  a  bar,  hands  to  the  creditor  for  suit,  a  note  Avhich  had  been  exe- 
cuted to  him  by  the  principal  debtor  as  an  indemnity,  the  effect  is  such  an 
admission  of  indebtedness  on  his  part,  as  will  postpone  the  operation  of 
the  statute  six  years  longer  as  to  him.     Riissell  v.  La  Roque  fy  Hatch,  352 

4.  The  statute  forbidding  an  action  to  be  brought  against  the  sureties  of  a 
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sheriff,  or  other  public  officer,  after  the  lapse  of  six  years,  for  a  misfeas- 
ance, or  malfeasance  committ'^d  by  him  (Clay's  Dig.  329,  §  90,)  commen- 
.    ces  to  run,  when  the  responsibility  of  the  surety  is  conclusively  ascer- 
r-     tained.     Governor  v.  Slonum,  adm^r,  679 

5.  In  the  case  of  the  collection  of  money  by  the  sheriff,  by  execution,  the 
statute  commences  running  in  favor  of  the  surety,  when  the  sheriff  returns 
the  execution  satisfied.     lb.  679 

6.  Where  a  surety  is  sued  by  the  common  creditor,  and  the  Statute  of  lim- 
^  itations  runs  out  pending  the  suit,  this  is  no  defence  by  a  co-surety  to  a 

motion  by  the  surety  against  whom  the  creditor  has  obtained  judgment. 
The  liability  as  between  sureties  does  not  accrue  until  one  has  paid  the 
common  debt.     Broughton  v.  Robiiison,  923 

7.  Sevible:  A  person  in  possession  of  land  cannot  be  put  to  his  action,  en- 
try, or  claim,  nor  barred  by  the  statute  of  limitations ;  but  to  make  a  pos- 
session adverse  it  must  be  under  claim  of  a  right  to  occupy  the  premises. 
Doe  ex  dem.  Farmer's  Heirs  v.  Eslava,  1029 

8.  To  perfect  the  bar  of  the  statute  of  limitations,  the  possession  must  be 
uninterrupted;  yet  the  interruption  of  mere  trespassers,  if  unknown,  will 
not  affect  the  possession ;  but  if  known  and  repeated  without  legal  pro- 
ceedings being  instituted,  it  is  said  they  become  legitimae  interruptiones, 
and  are  converted  into  adverse  assertions  of  right,  which  if  not  promptly 
and  effectually  litigated,  defeat  the  claim  of  rightful  prescription.  If,  there- 
fore, a  testator  is  expelled  by  a  proceeding  for  a.  forcible  entry  and  detainer, 
Sfc,.  promptly  instituted,  the  statute  may  not  be  impeded  in  its  course ;  but 
if  the  possession  was  preceded  by  a  peaceable  entry  under  a  claim  of  right, 
the  statute  will  be  arrested  in  its  progress,  though  the  party  entered  upon 
regains  the  possession  by  the  successful  prosecution  of  an  action  of  eject- 
ment or  other  similar  proceeding,    lb.  1029 

9.  When  the  statute  of  limitations  has  completed  a  bar,  it  gives  to  the 
party  in  whose  favor  it  has  run,  a  right  of  entry  upon  which  he  may  pro- 
secute ejectment,  or  if  sued,  defend  himself,    lb.  '      1030 

See  Evidence,  12. 

See  Intendments  and  Legal  Presumptions,  8. 
See  Land  Titles  South  of  Lat.  31,  6,  8. 
See  Statutes,  1. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  a  malicious  prosecution,  in  procuring  the  plaintiff  to  be 
indicted,  &c.  the  defendant  may  repel  the  imputation  of  having  prompted 
the  prosecution,  by  proof  that  the  persons  who  appeared  as  prosecutors 
before  the  grand  jury,  first  took  the  advice  of  a  lawyer  upon  the  facts,  and 
were  informed  by  him  that  the  indictment  could  be  sustained.  Chandler 
V.  McPherson,  et  al.  916 

145 
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MALICIOUS  PROSECUTION— CONTINUED. 

2.  Althougli  the  defendant  in  an  action  for  a  malicious  prosecution  may  no^ 
be  able  to  show  a  probable  cause  for  prosecuting  the  plaintiff,  or  the  plain- 
tiff may  prove  a  slate  of  facts  from  which  the  want  of  it  is  inferable,  yet  if 
the  defendant  acted  under  an  honest  belief  that  tlie  plaintiff  was  guilty  of 
the  offence  for  which  he  was  charged,  no  recovery  can  be  had  against 
him.    Ibr  916 

MANDAMUS. 

See  Practice  at  Law,  16. 

MARRIAGE  AND  MARRIAGE  SETTLEMENTS. 

h  Natural  children  axe  within  the  statutes  defining  the  degrees  within  which 
marriage  is  prohibited.    Morgan  v.  The  State,  289 

See  Indian  and  Indian  Tribes,  2,  3. 

MORTGAGES. 

1.  Where  a  debtor  in  the  first  instance  gives  a  mortgage  on  slaves,  to  secure 
his  creditor,  and  the  creditor  afterwards  takes  from  him  another  mortgage 

•  on  the  same  and  other  property,  extending  the  law  day,  and  securing  other 
creditors,  the  acceptance  of  the  last  mortgage  creates  an  implied  contract 
not  to  proceed  on  the  first,  and  therefore  the  possession  held  by  the  credi- 
tor, of  slaves  purchased  at  a  sale  under  the  first  mortgage  is  not  adverse, 
so  as  to  render  a  sale  by  the  trustee  under  the  second  mortgage  void  on 
account  of  an  adverse  possession.  The  title  of  the  creditor  acquired  by 
his  purchase,  is  subordinate  to  the  last  mortgage.  BiUingsley  v.  Harrell,  775 
'  See  Corporation,  5. 

MORTGAGOR  AND  MORTGAGEE. 

1.  The  act  of  1845,  rendering  mortgagors,  or  defendants  in  execution  in- 
competent witnesses  in  trials  of  the  right  of  property,  does  not  cover  the 
case  of  a  mortgagee  suing  a  subsequent  purchase  from  the  mortgagor. — 
Bearing  v.  Windham,  204 

2.  A  mortgage,  though  not  recorded,  is  good  as  between  the  parties,  and 
therefore  binding  on  the  administrator  of  the  mortgagor,  unless  some 
creditor  of  the  mortgagor,  without  notice  of  the  mortgage,  has  obtained 
a  judgment,  and  acquired  a  lien  on  the  mortgaged  property.  Andrews 
and  Hall,  AdrrUrs,  v.  Bums,  Adm\  691 

See  Deeds  and  Registry  of,  2. 
See  Mortgages,  1. 
See  Witness,  1. 

N  OT ARIES  PUBLIC,  PROBATE,  &c. 

1.  In  a  suit  commenced  by  notice  and  motion  at  the  instance  of  the  bank  a- 
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NOTARIES  PUBLIC,  PROBATE,  &c.— continued. 

gainst,  the  second  indorser  of  a  bill  drawn  in  AlaUama  on  a  firm  in  New 
Orleans— on  a  trial  before  the  jury,  the  plaintiff  offered  the  protest  of  a  bill 
agreeing  in  all  respects  with  that  described  in  the  notice,  and  then  pro- 
duced by  him,  save  only,  that  the  bill  described  in  the  protest,  and  copied 
thereon,  purported  to  be  addressed  to  "Gamble  &  Murrah,"  and  the  origi- 
nal bill  was  addressed  to  Gamble  &f  Murray :  Held,  that  although  the  pro- 
test, unaided  by  other  testimony,  may  be  insufficient,  yet  it  should  be  ad- 
mitted that  the  plaintiff  may  show  some  or  all  of  the  following  facts,  or 
others  of  a  kindred  import,  viz:  that  "Murrah"  was  pronounced  "Mur- 
ray ;"  that  there  was  no  such  house  in  New  Orleans  as  the  address  of  the 
bill  indicated ;  that  "Gamble  &  Murrah"  were  the  factors  or  correspond- 
ents of  the  drawer  in  that  city ;  that  he  was  in  the  habit  of  drawing  on 
them ;  tliat  "  Murrah"  was  sometimes  written  "  Murray"  by  persons  who 
were  not  accurate  spellers.  Such  evidence  would  have  supplied  the  de- 
fects of  the  protest,  and  show  that  it  was  intended  to  apply  to  the  bill  sued 
on.    Branch  Bank  at  Decatur  v.  Rhodes,  283 

2.  Where  the  copy  of  the  bill  indorsed  on  the  protest  differs  in  some  one  or 
more  words  from  that  declared  on,  and  produced  at  the  trial,  the  protest 
should,  notwithstanding,  be  allowed  to  go  before  the  jury,  that  the  plain- 
tiff may  show,  by  other  testimony,  the  identity  of  the  copy  with  the  origi- 
nal adduced.    Leigh  v.  Inghtfoot,  935 

3.  Where  the  declaration  alledges  that  the  bill  declared  on  was  drawn  at 
Leighton,  in  Lawrence  county,  on  the  drawees  at  Mobile,  and  the  bill 
produced  at  the  trial  was  dated  Leighton,  and  addressed  to  the  drawees 
at  Mobile,  it  sufficiently  appears  that  it  is  an  inland  bill,  which  need  not 
be  protested  to  entitle  the  plaintiff  to  recover  the  sum  expressed  on  its 
face  with  interest ;  but  unless  there  is  a  protest  the  statute  damages  can- 
not be  recovered.     lb.  935 

See  Evidence,  51. 

NOTICE. 

1.  In  a  summary  proceeding  by  the  bank  against  its  debtor,  the  notice  al- 
ledged  that  the  drawer  and  indorser  were  indebted  to  the  plaintiff  by  a  bill 
of  exchange,  purchased  under  the  first  section  of  the  act  of  1843,  and  in- 
formed them  that  a  motion  would  be  made  against  them  for  the  amount  of 
money  due  and  unpaid  on  the  bill,  together  witli  the  interest  and  damages 
at  the  rate  of  thirty  per  cent,  which  shall  have  lawfully  accrued  thereon^ 
The  damages  prescribed  by  the  statute  on  one  description  of  bill  to  which 
it  referred  was  thirty,  and  on  another  five  per  cent  Held,  that  as  the 
plaintiff  upon  proof  of  default  and  notice  might  recover  at  least  five  per 
cent  damages,  the  notice  was  not  bad  on  demurrer.  Biggs,  d  d.  v.  The 
Bank  of  the  State,  183 
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2.  The  notice  which  the  law  requires  to  be  given  in  summary  proceedings, 
is  sufficient,  if  it  describes  the  debt  upon  which  the  motion  is  to  be  made 
with  reasonable  certainty.     Colgin  v.  The  State  liaiik,  'Xi^ 

3.  When  land  is  conveyed  by  a  deed  which  is  not  registered,  but  the  pur- 
chaser enters  and  holds  under  the  deed  for  several  years,  after  which  a 
stranger  enters  on  the  possession,  and  holds  without  any  connection  with 
the  title,  these  facts  are  sufficient  notice  to  prevent  a  lien  from  attaching 
to  the  land  by  a  judgment  obtained  against  the  vendor  of  the  land  six  years 
after  his  sale  and  conveyance,  and  a  purchaser  under  the  judgment  ob- 
tains no  title,  being  charged  witlj  notice  by  the  outstanding  possession, 
existing  at  the  time  of  his  purchase.    Powell  v.  Mire.',  318 

4.  A  notice  to  a  sheriff,  setting  forth  a  demand,  need  not  state  the  day  on 
which  the  demand  was  made.    Spence,  et  al.  v.  Rviledge,  adm'r,  557 

5.  It  is  not  necessary  to  alledge  in  a  notice,  that  the  plaintiff  resided  in  the 
county  where  the  judgment  wels  rendered.  If  he  resides  in  a  different 
county,  it  is  a  matter  of  defence  to  the  sheriff,  who  by  making  that  proof, 
will  cast  on  the  plaintiff  the  necessity  of  proving  a  personal  demand,  or  by 
an  order  in  writing,    lb.  557 

6.  Where  there  is  a  variance  of  two  dollars  between  the  execution  as  des- 
cribed in  the  notice,  and  the  one  offered  in  evidence,  it  may  be  amended 
in  the  court  below,  otherwise  it  will  be  fatal  on  error,     lb.  558 

See  Bills  of  Exchange  and  Promissory  Notes,  7. 
See  Evidence  56. 
See  Set-ofF,  5. 

NOVEL  AND  DIFFICULT  QUESTIONS. 
See  Practice  at  Law,  1. 

OVERSEER  AND  HIS  EMPLOYER. 

1.  If  an  overseer  so  acts  in  the  business  of  his  employer  as  to  authorize  his 
dismissal,  yet  if  the  employer,  with  a  knowledge  of  the  fact,  overlooks  the 
impropriety,  and  retains  the  overseer  in  his  service  for  months,  he  cannot 
then  make  such  misconduct  an  excuse  for  discharging  him,  in  the  absence 
of  a  cause  subsequently  occurring.    Martin  v.  Everett,  375 

PARENT  AND  CHILD. 

1.  An  infant  having  no  guardian  and  living  with  his  mother,  a  widow,  and 
going  to  a  school  in  the  neighborhood,  wUl  be  presumed  to  be  sent  by  her 
if  the  contrary  is  not  shown.     TUton  v.  Russell,  497 

2.  Where  the  fatlier,  a  man  of  wealth,  six  or  seven  months  after  the  mar- 
riage of  his  daughter,  and  when  she  and  her  husband  were  leaving  the 
father's  house  to  settle  themselves  in  a  distant  State,  delivered  to  the  son- 
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PARENT  AND  CHILD— continued. 

in-law  sundry  slaves,  but  fewer  in  number  than  his  estate  authorized  to 
advance  as  a  patrimony,  it  will  be  presumed  that  the  delivery  was  intend- 
ed as  a  gift  to  the  son-in-law,  and  it  devolves  upon  the  father  to  show  that 
they  were  intended  as  a  loan  or  otherwise.     Hoo^  v.  Harrison,  499 

3.  If  a  parent,  before  sending  property  home  to  his  son-in-law,  declares  his 
intention  that  it  is  a  loan,  and  not  an  absolute  gift,  and  about  the  same 
time,  and  whilst  he  retains  the  possession  of  the  property,  makes  his  will, 
in  which  the  same  intent  is  declared,  the  will  may  be  given  in  evidence 
to  prove  the  intent.     Miller  v.  Eatman,  609 

See  Chancery,  10. 

See  Guardian  and  Ward,  1. 

See  Executors  and  Administrators,  1. 

PARTNERS  AND  PARTNERSHIPS. 

1.  Articles  of  agreement  were  entered  into,  between  three  brothers,  which 
recited  that  they  had  previously  agreed  to  be  equal  sharers  and  partners  in 
the  product  of  their  own  labor  and  those  under  their  care ;  and  to  bear  equally 
the  expense  of  carrying  on  a  farm,  raising  stock,  purchasing  land,  negroes 
and  other  property,  whether  jointly  or  individually.  The  articles  then 
provided  for  the  continuance  of  the  partnership,  and  extended  it  to  all 
business  in  which  either  of  them  might  engage,  and  stipulated  that  if 
either  of  the  brothers  died  before  a  final  adjustment  and  division  of  the 
property  owned  by  them  jointly  or  individually,  the  survivor  or  survivors 
(if  one,  or  two  of  them  died  before  such  adjustment  and  division)  should 
heir  or  inherit  all  tlie  property,  after  a  liquidation  and  final  settlement  of 
the  debts  or  lawful  claims  against  all  or  either  of  them :  Held,  that  under 
this  agreement,  lands  purchased  upon  joint  account,  or  in  the  name  of  the 
brothers  individually,  inured  to  the  benefit  of  the  partnership;  that  if  one 
of  the  partners  purchased  lands  in  his  own  name,  and  sold  them,  taking  a 
note  to  himself  for  the  purchase  money,  such  note  vested  in  the  partner- 
ship, at  least  in  equity,  and  upon  the  death  of  the  payee,  the  Surviving 
partners  might  file  a  bill  in  their  own  names  for  the  enforcement  of  the 
equitable  lien  against  the  lands.     Houston  v.  Stanton  and  Stanton,      412 

2.  An  ostensible  partner  may  maintain  an  action  in  his  own  name,  without 
joining  a  dormant  partner,  although  the  latter  was  known  to  the  defendant 
when  the  debt  was  contracted,  and  actually  sold  him  the  goods,  for  the 
price  of  which  the  action  is  brought :  Collier,  C.  J.  was,  however,  of  o- 
pinion,  that  a  partner  who  made  himself  known  to  the  defendant  at  the 
time  the  debt  was  contracted,  was  not  dormant  as  it  respected  the  defend- 
ant, and  should  have  joined  in  the  action  against  him.  Monroe  v.  Ezzell,  603 

3.  In  a  suit  by  two  a!s  late  partners,  it  is  admissible  for  the  defendant,  on  the 
general  issue,  to  prove  that  no  partnership  existed  at  the  time  of  the  con- 
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tract  The  effect  of  the  act  of  1839  ( Dig.  324,  §  68,)  is  to  revive  the  rule 
declared  in  Davis  v.  Smith,  2  Stewart,  222,  and  overruled  in  Hunley  v. 
Lang,  5  Porter,  154.     Starke  Sf  Moore  v.  Kenan,  Ex'x.  818 

4.  Declarations  by  one  of  two  joint  partners,  that  the  other  was  not  his  part- 
ner at  the  time  of  the  alledged  contract,  is  admissibln  evidence.  Ih.  818 
See  Chancery,  21. 

PAYMENT. 

1.  T.  being  indebted  to  S,  in  a  sum  of  money  secured  by  note,  left  the 
amount  in  tlie  hands  of  L.  &  L.  of  Mobile,  to  take  up  the  note.  On  be- 
ing written  to  by  the  attorneys  of  S.  for  the  money,  T.  informed  them  of 
the  deposit  with  L.  &  L.  and  asked  them  to  call  and  receive  the  money. 
After  this,  the  attorneys  of  S.  brought  suit  against  L.  &  L.  in  the  name 
of  S.  and  recovered  judgment,  but  which  was  not  satisfied,  they  being 
insolvent:  Held,  that  these  facts  did  not  establish  a  payment  of  the  debt. 
Sledge,  Ex'r,v.Tubb,  ^  383 

2.  If  the  maker  of  a  note  makes  a  partial  payment  thereon  to  the  payee, 
which  the  latter  agrees  to  indorse  on  the  note,  but  instead  of  doing  so, 
brings  suit  and  recovers  judgment  for  the  full  amount  of  the  note,  which  is 
satisfied,  the  maker  cannot  maintain  an  action  for  the  partial  payment,  but 
should  have  availed  himself  of  it  as  a  defence  pro  tanto  to  the  suit  of  the 
payee  against  him.    Mitchell  v.  Sanford,  695 

See  Action,  10. 

See  Intendment,  and  Legal  Presumption,  7. 

PLEADING. 

1.  In  an  action  by  a  female  plaintiff  upon  a  breach  of  promise  to  marry  with- 
out reference  to  time,  an  allegation  that  the  defendant  had  married  anoth- 
er woman  previous  to  the  institution  of  the  suit,  is  equivalent  to  an  aver- 
ment that  the  plaintiff  had  offered  to  marry  hun  and  her  proposal  was  re- 
jected ;  or  rather  is  a  substitute  for  it.     Clements,  &fc.  v.  Moore,  35 

2.  Where  the  contract  was  to  marry  in  a  reasonable  time,  it  is  sufficient  for 
the  female  suing  for  a  breach  to  alledge  her  readiness  to  marry  the  de- 
fendant, that  a  reasonable  time  had  elapsed,  the  defendant's  failure  to 
marry  her,  and  his  continued  neglect  and  refusal  to  do  so.     lb.  35 

3.  To  a  sci.  fa.  against  an  heir  and  devisee  seeking  to  subject  descended  or 
devised  lands  to  the  payment  of  a  judgment  against  the  ancestor,  it  is  a 
good  plea  that  no  lands  have  descended,  &c.    Wilkinson  v.  Mien,  et  al.  128 

4.  Where  the  replication  to  a  plea  of  the  pendency  of  another  action  denies 
the  existence  of  the  record,  it  should  conclude  with  a  verification  by  the 
record ;  but  if  it  goes  farther  and  affirms,  that  if  th6re  was  another  suit, 
the  record  of  which  would  show  it  to  be  identical  with  that  to  which  the 
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pleading  applies,  yet  in  fact  the  causes  are  different ;  or  in  other  words,  if 
it  be  so  framed  as  to  allow  the  plaintiff,  upon  the  production  of  a  record 
by  tlie  defendant  which  would  support  his  plea,  to  show  that  the  matter  in 
controversy  in  the  suit  first  instituted  was  not  identical,  then  it  should  con- 
clude to  the  country.     fVilliams  v.  Spears,  138 

5.  Where  the  defendant  pleads  the  existence  of  a  record,  it  is  not  necessary 
for  the  plaintiff  to  new  assign  in  order  to  let  in  proof  of  an  extrinsic  fact, 
which  does  not  contradict,  but  merely  limits  the  operation  of  the  record^ 
lb.  138 

6.  Where  a  plea  to  a  motion  against  the  sheriff  goes  to  the  default,  and  it  is 
not  stated  by  whom  pleaded,  it  will  be  considered  as  the  plea  of  the  sheriff. 
Glover,Sfc.v.  Chandler^et  al.  161 

7.  When  a  motion  is  made  against  a  sheriff  and  his  sureties  at  the  instance 
of  the  clerk  of  the  supreme  court  for  failing  to  return  an  execution,  it  is 
not  essential  the  pleas  asserting  the  return  of  the  execution  and  payment 
should  be  verified  by  oath.     lb.  161 

8.  A  decree  in  Chancery,  though  in  form  final,  which  is  in  its  nature  interlo- 
cutory merely,  cannot  be  pleaded  in  bar  of  another  action.  McLane  v. 
Spence,  AdwHr,  172 

9.  A  plea  by  an  administrator  that  the  estate  hhs  been  declared  insolvent,  is 
bad,  unless  it  discloses,  that  the  report  of  insolvency  was  made  by  him, 
and  that  he  still  continues  the  representative  of  the  estate.  Cq/neron,  EzV, 
V.  Clarke,  Smith  Sf  Co.  259 

10.  Where  in  an  action  by  the  indorsee  against  the  indorser,  the  declaration 
alledges  that  after  the  note  became  due  and  payable  according  to  its  tenor, 
to  wit,  on,  &LC.  the  note  was  duly  presepted  for  payment ;  though  the  time 
stated  under  the  videlicet  was  a  day  previous  to  the  maturity  of  the  note, 
yet  the  generality  of  the  declaration  will  control  it,  and  be  held  sufiicient. 
Smith  v.  Robinson,  270 

11.  In  an  action  of  debt  on  the  cautionary  bond  given  on  suing  out  an  attach- 
ment, the  declaration  must  show  the  process  was  wrongfully  or  vexatious- 
ly  sued  out  by  the  plaintiff  in  attachment,  even  when  it  issues  upon  the 
affidavit  of  an  agent :  and  the  declaration  is  bad  if  it  asserts  the  attach- 
ment was  wrongfully  and  vexatiously  sued  out  by  the  obligors  in  the  bond. 
McCullocgh,  el  al.  v.  Walton,  492 

12.  Under  a  declaration  which  describes  a  note  for  the  payment  of  a  sum  of 
money  at  an  appointed  day,  it  is  not  allowable  to  give  in  evidence  a  note 
which  conforms  to  the  description  in  the  declaration,  and  contains  the  ad- 
ditional stipulation  to  pay  "interest  from  the  date."  Satvyer's  Adm!r  v. 
Patterson,  524 

13.  Semble:  A  plea  in  abatement  is  bad  on  demurrer  for  duplicity.  Caldwell 
V.  Branch  Bank  at  Mobile,  549 
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14.  It  is  not  necessary  in  declaring  on  a  writing  obligatory,  to  alledge  that  it 
was  delivered  to  the  obligee — delivery  will  be  presumed  from  possession  by 
him.    Spence,  et  al.  v.  Rulledge,  AdnCr,  590 

15.  Where  in  an  action  on  a  promissory  note  given  for  the  purchase  money  of 
land,  the  plaintiff  consents  to  receive  pleas  informally  and  briefly  stated 
upon  the  papers,  thus :  "  Failure  of  consideration.  Fraudulent  represen- 
tation, by  which  the  defendant  was  induced  to  make  the  purchase  of  plain- 
tiff's testator,"  and  merely  denies  their  truth  by  replications  on  which  is- 
sues are  submitted  to  a  jury ;  it  will  be  intended  that  the  pleas  severally 
alledged  such  facts  as  established  in  point  of  law  a  failure  of  the  conside- 
ration for  which  the  note  was  given ;  and  a  fraudulent  representation  by 
the  testator  in  respect  to  the  consideration  which  induced  the  defendant  to 
make  the  contract;  and  that  the  defendant  was  in  a  condition  to  avail 
himself  of  such  defences.  Evidence  on  the  part  of  the  defendant,  which 
does  not  support  these  issues  should  therefore  be  rejected.  Knight,  v_ 
Twrmr'sEx\  636 

16.  Counts  in  debt  for  the  statute  penalties  for  extortion  may  be  joined  with 
one  for  money  had  and  received,  where  the  entire  recovery  goes  to  the 
party  aggrieved.    Spence  v.  Thompson,  746 

17.  A  plea  that  a  writ  was  Dot  served  as  returned  by  the  sheriff,  is  bad. — 
Brown  v.  Turner,  752 

18.  Where  a  declaration  contained  two  counts  in  trover,  to  which  a  third 
was  added  alledging  a  conversion  of  the  chattel  by  selling  or  otherwise 
disposing  of  it,  whereby  the  pMntiff  is  greatly  aggrieved,  injured  and  pre- 
judiced in  his  reversionary  estate  and  interest,  to  wit,  to  his  damage  fif- 
teen hundred  dollars ;  and  concludes  that  the  defendants,  tliough  often  re- 
quested, have  hitherto  failed,  neglected  and  refused,  and  doth  still  fail, 
neglect  and  refuse  to  pay  the  said  sum  of  money,  or  any  part  thereof,  to 
the  plaintiff's  damage,  &c.:  Held,  that  the  plamtiff  could  not  recover  on 
this  count,  as  setting  forth  a  cause  of  action  ex  contractu;  but  like  those 
which  preceded  it,  it  must  be  considered  as  in  form  ex  delicto.  JVations  v. 
Hawkins^  Adm'rs,  859 

19.  A  plea  by  the  defendant  that  the  plaintiff  was  declared  a  bankrupt  pen- 
dente lite  need  not  alledge  any  thing  in  respect  to  the  jurisdiction  of  the 
court  in  which  the  proceedings  in  bankruptcy  were  had ;  for  it  will  be  in- 
tended that  these  were  in  the  proper  tribunal.  Lacy,  Terrell  Sf  Co.  v. 
Rockdt,  1002 

20.  Quere.  Is  it  not  a  good  plea  that  some  of  the  plaintiflS,  all  of  whom  were 
a  partnership,  were  declared  bankrupts  ^erwfente  Zife  ?    lb.  1002 

21.  B.,  by  a  contract  in  writing,  transferred  to  I.  a  notemade  by  L.  for  the 
payment  of  $2,000,  which  was  past  due,  stipulating  that  it  should  be 

frst  paid  from  the  proceeds  of  certam  lands,  &c.,  which  L.  bought  from 
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B.,  and  for  the  sale  of  which  B.  had  filed  a  bill  in  chancery,  &c.:  Further, 
that  if  the  lands,  &c.,  did  not  bring  the  amount  of  the  note  when  sold  un- 
der the  decree  in  chancery,  then  B.  would  pay  the  deficiency:-  Held,  that 
in  declaring  upon  the  contract,  it  is  sufficient  to  alledge  that  the  decree 
had  been  rendered  in  the  chancery  suit,  that  the  lands,  &c.  had  been  sold 
under  its  authority,  that  the  amount  produced  by  the  sale  was  insufficient 
to  pay  the  note,  and  what  the  deficiency  was ;  without  alledging  that  B., 
who  was  the  complainant  in  chancery,  had  notice  of  these  facts :  Further, 
that  the  contract  being  a  writing,  separate  from  and  independent  of  the 
note,  could  not  be  treated  as  an  indorsement  thereof.  Brown  v.  Isbell,  1009 

See  Action  and  Action  Qui  Tarn,  6. 

See  Bankrupt,  &c.  3. 

See  Error,  Writ  of,  19.  , 

See  Evidence,  47. 

See  Executors  and  Administrators,  8. 

See  Practice  .at  Law,  17. 

PRACTICE  IN  CHANCERY. 

1.  It  is  error  in  the  chancellor  to  direct  the  master  to  take  an  account,  and 
afler  ascertaining  the  amount  due  the  complainant,  to  apportion  it  among 
the  several  defendants,  and  if  they  do  not  pay  on  request,  to  issue  execu- 
tion.    McCartney,  et  cd.  v.  Calhoun,  et  al.  110 

2.  Where  one  is  administrator  of  two  estates,  a  claim  may  be  asserted  in  the 
same  bill,  against  both,  if  all  the  defendants  are  equally  interested  in  the 
question.  It  is  not  necessary  their  interest  should  be  joint  It  is  sufB- 
cient  if  it  is  common  to,  or  concerns  them  all.     lb.  110. 

3.  Where  a  bill  charges  that  the  defendant,  or  a  person  under  whom  he 
claims,  failed  to  perform  some  legal  act,  indispensable  to  the  validity  of 
his  tide,  in  a  manner  conformable  to  law,  an  affirmation  by  the  defendant 
in  his  answer,  that  the  act  was  regularly  performed,  without  stating  with 
particularity  the  mode  of  performance,  is  not  such  a  denial  as  requires  the 
testimony  of  two  witnesses,  or  one  witness  and  strong  circumstances  to 
overbalance  it.    Lyon,  et  al.  v.  Hunt,  et  al.  295 

4.  Upon  a  bill  charging  a  contract  for  a  purchase  of  land,  alledging  the 
payment  of  the  purchase  money,  and  praying  that  the  title  to  the  land  may 
be  vested  in  the  vendee  or  his  heirs,  the  court  is  not  authorized  to  render  a 
decree  in  favor  of  the  complainants ;  although  it  is  alledged  that  the  de- 
fendant fraudulently  refuses  to  comply  with  his  contract ;  and  in  addition 
to  the  special  prayer,  there  is  a  prayer  for  general  relief.  Strange,  et  al.  v. 
Watson,  325 

5.  If  the  complainant  mistakes  the  relief  to  which  lie  is  entitled,  in  his  spe- 
cial prayer,  he  may  have  tlie  appropriate  redress,  under  tlie  prayer  of  gene- 
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ral  relief;  provided,  that  relief  is  such  as  is  agreeable  to  the  case  made  by 
the  bill :  but  the  court  will  not  ordinarily  be  so  indulgent  as  to  permit  a 
bill  framed  for  one  purpose  to  answer  another.  Strange,  et  al.  v.  fVat- 
9on,  325 

6.  Where  the  complainant  doubts  his  title  to  the  relief  he  wishes  to  pray, 
the  bill  should  be  framed  with  a  double  aspect,  so,  if  the  court  should  de- 
cide against  him  in  one  view  of  the  case,  it  may  afford  assistance  in  the 
other.    76.  -325 

7.  When  the  object  of  a  bill  is  to  reach  equitable  assets  of  a  corporation  in 
satisfaction  of  a  judgment  at  law,  and  the  assets  are  supposed  to  consist 
of  the  unpaid  subscriptions  to  the  capital  stock,  as  well  as  the  proceeds 
which  may  be  produced  on  setting  aside  an  alledged  fraudulent  deed  ex- 
ecuted by  the  corporation,  the  bill  is  not  multifarious  because  individual 
stockholders  are  joined  as  defendants  with  the  trustees  and  purchasers 
under  the  alledged  fraudulent  deed,  ^len,  et  al.  v.  Montgomery  R.  R.  Co. 
eld.  -  437 

8.  Where  relief  is  sought  in  the  case  of  a  lost  instrument  as  a  guard  upon 
the  preliminary  exercise  of  jurisdiction,  an  affidavit  should  be  made  that 
the  instrument  is  lost,  and  not  in  the  possession  or  power  of  the  complain- 
ant ;  but  to  sustain  the  suit,  if  the  loss  is  not  admitted  by  the  answer  of 
the  defendant,  it  is  necessary  that  it  be  established  at  the  hearing  of  the 
cause  by  competent  and  satisfactory  proof;  and  the  affidavit  itself  is  not 
admissible.     Hooe  v.  Harrison,  499 

9.  The  answer  of  one  partner,  onbehalf  of  the  firm,  is  sufficient,  where  the 
members  of  the  firm  are  not  charged  with  personal  knowledge  of  the  facts. 
Reynolds  v.  Dothard,  et  al.  531 

10.  A  defendant  in  chancery  has  the  right  at  any  time  before  the  final  hearing, 
to  have  a  decree  pro  confesso  set  aside  upon  filing  a  full  and  complete  an- 
swer. This  right  will  not  be  lost,  because  the  defendant  had  previously 
made  an  inefiectual  effort  to  set  aside  the  decree  pro  confesso,  upon  an  in- 
sufficient answer.     Pond,  et  al.  v.  Lockwood,  et  al.  567 

11.  The  answer  of  a  defendant  denying  the  allegations  of  the  bill,  does  not 
make  it  necessary  to  prove  them  by  two  witnesses.  Proof  by  one  is  suffi- 
cient.   Moyler  v.  Moyler,  621 

12.  When  the  residence  of  a  non-resident  is  known,  a  copy  of  the  order  post- 
ed up  at  the  court  house  door,  must  be  enclosed  to  him,  otherwise  no  de- 
cree pro  confesso  can  be  rendered.    Butler  v.  Butler,  668 

13.  One  in  contempt,  cannot  raise  the  objection  that  a  sufficient  time  did  not 
elapse  between  the  report  of  the  master  and  its  confirmation.     lb.        668 

14.  In  the  case  of  a  non-resident,  a  decree  pro  confesso  is  an  admission  of  the 
truth  of  the  allegations  of  the  bill.     lb.  668 

15.  The  failure  to  execute  the  bond,  which  the  law  requires,  when  a  decree 
is  rendered  against  a  non-resident,  is  error.    lb.  668 
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16.  A  bill  may  be  exhibited  in  the  county  where  a  defendant  resides,  though 
that  is  not  the  county  in  which  the  judgment  sought  to  be  enjoined  was 
rendered.    lb.  668 

17.  When  a  cause  is  transferred  from  the  orphans'  to  the  chancery  court,  the 
latter  will  take  it  in  the  plight  and  condition  it  is  then  in,  and  proceed 
with  it  like  other  chancery  causes,  applying  the  law  regulating  such  es- 
tates in  the  orphans' court.     Taliaferro,  adnCr^w.  Brown,  703 

18.  A  court  of  chancery  will  direct  an  issue  to  be  tried  at  law  only  in  those 
ca.ses  where  doubt  is  produced  in  the  mind  of  the  chancellor,  either  by  the 
nature  of  the  proof  itself,  or  by  reason  of  conflicting  evidence.  Atioood  v. 
Smith,  '   894 

19.  Semble :  A  bill  may  be  dismissed  at  the  hearing  for  want  of  equity,  al- 
though no  demurrer  is  interposed,  and  the  answer  does  not  question  its 
equity.    Freeman  v.  McBroom,  et  al.  >  943 

20.  M.  a  resident  of  Madison  county,  recovered  a  judgment  against  F.  in 
the  county  court  of  Jackson  county,  to  enjoin  which  F.  filed  his  bill  in  the 
chancery  court  of  Madison — making  M.  and  four  other  persons  defend- 
ants ;  two  of  these  la,tter  reside  without  this  State,  and  the  other  two  in 
Franklin  and  Talladega  counties ;  all  the  defendants  but  the  one  who  re- 
sided in  Talladega  answered  the  bill,  without  objecting  tliat  it  was  filed  in 
an  improper  county ;  the  defendant  living  in  Talladega  was  in  default 
in  not  answering  within  due  time,  and  a  rule  was  pending  against  him  to 
show  cause  why  he  should  not  be  attached :  Hdd,  that  in  this  predica- 
ment of  the  cause,  the  bill  should  not  be  dismissed  on  the  ground  that  it 
should  have  been  filed  in  the  county  where  the  judgment  was  rendered ; 
that  an  objection  to  the  locality  of  the  suit  was  in  the  nature  of  a  plea  in 
abatement,  and  was  waived  by  the  answers,  if  it  could  have  availed  had  it 
been  previously  made ;  and  the  defendant  who  was  in  contempt  could  not 
submit  such  a  motion.     lb.  943 

21.  Where  the  report  of  a  sale  by  a  register  in  chancery  is  cenfirmed,  the 
confirmation  relates  back  to  the  time  of  the  sale,  so  that  an  action  insti- 
tuted between  the  two  periods,  founded  upon  a  contract  by  the  complai- 
nant, to  make  good  what  the  sale  failed  to  produce  short  of  a  certain  sum, 
is  not  prematurely  brought.     Broton  v.  Isbdl,  1010 

22.  E.,  as  the  indorsee  of  C,  of  a  note  payable  to  the  latter  for  the  use  of  ano- 
ther person,  recovered  a  judgment  against  F.  in  Talladega,  the  cestui  que 
trust  filed  a  bill  in  another  chancery  district,  asserting  his  right  to  the  mo- 
ney, praying  that  a  collection  of  the  judgment  be  enjoined,  and  that  the 
defendant  therein  be  a  trustee  for  the  complainant  of  the  amount  due  and 
to  become  due  thereon :  Held,  that  it  was  competent  for  the  complainamr-' 
to  have  instituted  his  suit  in  any  district  in  which  T.  resided,  and  that  an 
objection  by  E.  and  C.  alone,  that  the  bill  should  have  been  filed  in  Talla- 
dega is  not  available.    Eldridge  v.  Turner,  1049 
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23.  Where  the  testimony  supports  the  allegations  of  a  bill'  suhstantiaUy,  tliis 
is  aU  that  is  required ;  and  relief  will  not  be  denied,  because  tliere  is  a 
discrepancy  between  tlio  case  as  alledged  and  tliat  proved  in  some  unim- 
portant particular.     Ih.  1050 

24.  Where  one  of  the  objects  of  a  bill  is  to  enjoin  a  judgment  recovered  by 
tlie  indorsee  of  a  note,  the  indorsee  is  a  necessary  party,  and  if  he  die 
pending  the  suit,  it  should  be  revived  against  his  personal  representative. 
—Ih.  1050 

25.  i^uere  ?  Where  a  bill  alledged  tliat  the  mortgagor  of  a  boat  was  to  have 
it  insured  and  assign  tlie  policy  to  the  mortgagees,  which  was  not  done, 
and  the  njortgagor  admits  by  his  answer  that  he  had  not  assigned  the  poli- 
cy, but  alledges  he  had  insured  in  a  solvent  office  for  the  benefit  of  all 
concerned,  with  which  the  mortgagees  were  well  satisfied  ;  as  the  defend- 
ant admits  tliat  he  did  not  comply  with  tlie  contract  in  respect  to  the  in- 
surance, is  not  the  affirmation  of  what  he  did  and  the  complainant's  as- 
sent to  it,  irresponsive,  and  should  it  not  be  proved  by  the  respondent. 
Walker,  a  al.  v.  MiUer  fy'Co.  1067 

26.  Where  a  deed  assigning  all  a  debtor's  property  to  trustees  for  the  benefit 
of  creditors,  contemplates  the  exclusive  management  of  the  interests  con- 
veyed, by  the  trustees  in  the  execution  of  their  trust ;  it  is  competent  for 
the  trustees  to  assert  their  rights  under  the  deed  without  making  tlie  cre- 
ditors parties  to  a  suit  in  chancery ;  and  being  competent  to  sue  if  they  take 
possession  of  property  which  belongs  to  others,  or  on  which  others  have 
liens  they  may  be  sued  without  bringing  the  cestuCs  que  trust  into  court. 
—lb.  1067 

See  Deeds  and  Bonds,  5,  6. 
See  Error,  Writ  of,  20,  22. 
See  Evidence,  60. 

PRACTICE  AT  LAW. 

1.  Where  a  point  or  question  arising  in  any  criminal  case  is  referred  to  the 
supreme  court  as  novel  and  difficult,  it  should  be  brought  before  that  court  , 
at  the  first  term  after  the  trial  below :  and  if  the  record  is  not  then  brought 
Up,  the  judgment  or  sentence  should  be  executed.  Perhaps  after  the  lapse 
of  a  term  it  may  be  allowable  to  revise  on  writ  of  error  the  point  referred, 
if  regularly  presented  upon  the  record.     Tlie  State  v.  Ivey,  47 

2.  A  surety  to  an  attachment  bond,  who  is  a  necessary  witness  for  the  party, 
may  be  made  competent,  by  the  execution  of  a  new  bond  with  other  suffi- 
cient surety,  and  it  is  the  duty  of  the  court  to  permit  such  substitution  to 
be  made.    Drinkwater  v.  Holliday,  134 

3.  When  an  administrator  is  cited  by  a  husband  in  right  of  his  wife,  omit- 
ting her  name,  and  a  settlement  is  submitted  to,  it  is  a  waiver  of  all  irregu- 
larities in  the  mode  of  citation.    Petty  v.  Wafford,  143 
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4.  Where  the  jury  render  a  verdict  for  more  damages  than  the  legal  liability 
on  which  tlie  plaintiff  founds  a  right  to  recover,  tlie  judgment  will  not  be 
reversed  on  error,  but  a  defendant  should  move  for  the  new  trial  in  the 
primary  court.    Riggs,  et  al.v.  Bank  of  the  State,  ,  183 

5.  Where  in  an  action  by  tlie  indorsee  against  the  indorser,'the  declaration 
alledges  that  after  the  note  became  due  and  payable  according  to  its  te- 
nor, to  wit,  on,  &c.,  the  note  was  duly  presented  for  payment  :  though  the 
time  stated  under  the  videlicet  was  a  day  previous  to  the  maturity  of  the 
note,  yet  the  generality  of  the  declaration  will  control  it,  and  be  held  suf- 
ficient.   Smith  V.  Robinson,  270 

6.  It  is  allowable  for  a  court  to  set  aside  a  non-suit  at  the  term  at  which  it  is 
rendered,  tliough  no  notice  was  given  to  the  defendant  that  a  motion 
would  be  made  for  tliat  purpose,    lb.  '  270 

7.  In  an  action  against  an  indorser,  it  is  competent  to  render  a  judgment  fi- 
nal by  default,  without  the  intervention  of  q^  jury.    lb.  270 

8.  Where  a  judgment  in  an  action  on  a  demand  ascertained  by  writing  is 
for  more  than  principal  and  interest,  it  will  be  corrected  in  the  primary 
court  on  motion,  or  by  the  supreme  court  at  the  cost  of  the  plaintiff  in  er- 
ror.   i6.  ~  .  '        271 

9.  The  receiving  a  plea  in  abatement,  after  the  time  for  filing  such  a  plea 
has  passed,  is  matter  of  discretion  in  the  court  below,  and  cannot  be  re- 
viewed in  this  court.    Massey  v.  Steele's  Min'r,  340 

10.  When  the  parties  interested  in  the  distribution  of  money  in  the  sheriff's 
hands  appear  and  state  an  agreed  case,  the  court  may  determine  the  right, 
although  the  sheriff  has  not  made  the  application  to  the  court,  nor  is  a 
party  to  the  case.    Turner  v.  Lawrence,  427 

U .  A  party  has  no  right  to  ask  a  new,  and  substantive  charge  to  the  jury,  on 
their  returning  into  court  for  an  explanation  of  the  charge  previously 
given,  or  for  the  purpose  of  having  it  again  repeated.  Prosser  v.  Hender- 
son, 484 

12.  It  is  sufiicient  if  the  memorandum  of  the  style  of  the  cause,  made  by  tlie 
clerk,  indicate  with  reasonable  certainty  to  what  suit  it  relates.  The  de- 
scription of  it  by  the  firm  name  is  sufficient,  and  the  judgment  in  favor  of 
the  plaintiffs  against  the  defendants  is  sufficient,  as  the  pleadings  show 
who  they  are.     Collins  Sf  Co.  v.  Hyslop  Sf  Son,  508 

13.  Where  the  defendant  objects  severally,  to  the  admissibility  of  the  note 
and  its  indorsement,  on  which  the  action  is  founded,  if  either  tlie  note  or 
indorsement  are  inadmissible,  the  objection  should  not  be  overruled,  be- 
cause no  cause  is  particularized ;  but  where  a  general  objection  is  made 
to  written  evidence,  and  tho  pporty  objecting  refuses  to  specify,  or  states 
one  that  is  insufficient,  then  pgrMps  an  appellate  tribunal  would  not  re- 
verse the  judgment,  though  a  valid  objection  might  have  been  stated  in 
the  court  below.    Sawyer's  adin'r  v.  Patterson,  524 
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14.  Where  in  rendfiring  a  judgment  by  nildicU  or  default,  on  a  demand  as- 
certained by  writing,  too  much  interest  is  salcutated,  tlie  error  will  be  cor- 
rected on  motion,  or  in  the  appellate  court  at  the  cost  ot  the  plaintiff  in 
error.     Spence,  et  al.  v.  RtUledge,  adm\  591 

15.  The  power  of  supplying  a  new  record  where  tlie  original  has  been  lost  is 
one  which  pertains  to  courtsof  general  jurisdiction,  independent  of  legis- 
lation, and  if  the  notice  of  the  motion  for  leave  to  substitute  it,  is  explicit 
in  describing  a  judgment  and  papers  alledged  to  be  lost,  it  is  sufficient, 
though  it  does  not  conform  to  a  statute  which  proi^des  for  such  a  pro- 
ceeding.   Doswell,  et  al.  v.  Stewart^  029 

16.  When  one  is  summoned  as  a  garnishee  of  joint  judgment  debtors,  the 
service  of  the  garnishment  operates  as  the  attachment  of  debts  due  to  the 
defendants  severally,  and  consequently  there  is  no  error  in  propounding 
an  issue  that  the  garnishee  is  indebted  tobne  of  the  joint  debtors.  Locket 
V.  Child,  -  •  640 

17.  Upon  a  motion  to  enter  satisfaction  of  a  judgment,  affidavits  of  the  parties 
are  admissible ;  and  an  affidavit  of  payment  is  prima  facie  sufficient,  unless 
contradicted  by  the  other  party.    Faidkner  v.  Chandler,  725 

18.  Objections  that  the  costs  are  too  large,  must  be  made  in  the  court  below, 
and  cannot  be  raised  for  the  first  time  in  this  court.     76.  725 

Ki  *  19.  Where  a  deposition  is  supposed  to  be  irregularly  taken,  the  party  may  re- 
take under  an  order  of  court,  and  tliat  even  when  the  cause  is  called  for 
trial,  and  the  other  party  has  announced  himself  ready  for  trial,  but  is  un- 
willing to  waive  exceptions  to  the  deposition.     Milton  v.  Rowland,     732 

20.  A  judgment  for  costs,  cannot  be  rendered  in  favor  of  any  one,  but  a  par- 
ty to  the  suit  One  cannot  be  rendered  on  motion,  ii>  favor  of  the  officers 
of  court.    Patterson,  et  als.  v.  The  Officers,  fyc.  740 

21.  It  is  no  valid  objection  to  a  decree  dismissing  a  bill  having  no  equity,  that 
the  motion  was  made  by  a  defendant  in  contempt  for  want  of  an  answer. 
Smith  V.  Robinson,  ,  .  840 

22.  Before  the  passage  of  the  act  of  1846,  the  filing  of  a  plea  puis  darrein  con- 
tinuance, tacitly  superseded  all  other  pleas  previously  filed,  and  the  plain- 
tiff should  not  have  demurred,  because  the  defendant  was  not  entitled  to 
a  trial  on  the  latter ;  but  should  have  presented  the  question  to  the  court 
on  suggestion  or  motion,  and  if  the  decision  was  adverse  to  him,  he  should 
have  excepted,  and  thus  raised  for  a  revising  tribunal  the  effect  of  a  plea 
puis  darrein  continuance  upon  the  previous  pleadings  in  the  cause.  Laty^ 
TerreU  S^  Co.  .  Rockett,  1002 

'  23.  Where  the  plaintiff  consents  to  receivj^gflncomplete  plea,  or  a  plea  in 
short  according  to  the  usual  practice.  TjBwould  be  an  available  defence,, 
if  the  sketch  or  outline  were  put  in  fSfh  it  cannot  be  held  bad  on  de- 
murrer,   lb.  ^  1002 
24.  Where  the  plaintiff  declares  upon  a  written  contract  which  assigns  a  bill 
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single,  sets  it  out  in  extenso  and  stipulates  to  pay  it,  if  the  means  of  pay- 
ment shall  not  be  provided  by  another  source,  he  will  not  be  required  to 
produce  it  at  the  trial — its  production  not  being  necessary  to  entitle  him 
to  recover,  and  it  not  appearing  to  have  been  in  his  possession.  Brown  v. 
ishdl,  '  1009 

See  Amendment,  4. 

See  Attachment,  5. 

See  Bankruptcy,  &c.  3.  ^ 

See  Costs,  and  Surety  for,  10,  13. 

See  Demurrer,  1. 

See  Deposition,  4,  9. 

See  Error,  Writ  of,  5,  15. 

See  Estates  of  Deceased  Persons,  8. 

See  Evidence,  7,  8,  56. 

See  Garnishment  and  Garnishee,  10,  15. 

See  Intendment  and  Legal  Presumption,  4. 

See  Principal  and  Surety,  12,  13,  14. 

PRINCIPAL  AND  AGENT. 

1.  A  ratification  of  the  act  of  one  professing  to  act  as  agent,  with  knowledge 
of  the  facts,  has  the  same  effect  as  if  the  agent  had  been  fully  authorized 
to  act,  especially  in  a  case  where  the  person  to  be  affected,  was  not  privy 
to  the  act  of  the  supposed  agent.    Reynolds  v.  Dothard,  et  al.  53 1 

2.  Where  several  persons  are  deputed  to  represent  another  in  some  business 
transaction,  such  as  the  sale  of  property,  &c.,  it  seems  that  all  of  them 
should  join  in  executing  the  authority  ;  but  the  interest  of  the  principal 
as  gathered  from  the  words  in  which  the  power  is  conferred,  may  control 
the  rule  of  interpretation.  In  respect,  however,  to  public  agencies,  an  au- 
thority executed  by  a  majority  will  be  held  obligatory  and  a  good  execu- 
tion.    Caldwell  v.  Harrison,  755 

3.  An  authority  to  commissioners  to  make  the  plan  of  a  bridge  across  a 
stream  at  a  place  where  a  road  passes,  to  contract  for  its  erection,  and  to 
examine  and  report  whether  it  is  completed  according  to  the  plan,  is  quasi 
a  public  agency,  and  if  the  majority  of  them  make  the  report  contempla- 
ted, their  action  is  quite  as  obligatory  upon  those  concerned,  as  if  it  had 
received  the  sanction  of  all  the  commissioners.    lb.  755 

4.  As  a  general  rule  where  a  written  contract  is  entered  into  by  an  agent 
with  a  third  person,  to  bind  the  principal  and  make  it  his  act,  it  must  pur- 
port on  its  face  to  be  his  contract ;  but  it  cannot  be  assumed  as  a  legal 
conclusion  from  the  fact,  that  the  principal  has  no  middle  name — merely 
subscribing  himself  jDamrf  Walker,iha.t  a  promissory  note  subscribed  **Da- 
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vid  iS.  Walker,"  by  his  son  and  agent  who  uses  tlip  initial  S.,  was  accept- 
ed by  tlie  payees  as  tlie  personai  undertaking  of  tlio  agent,  and  that  the 
credit  was  given  to  him ;  but  the  prima  fack^  intendment  in  favor  of  the 
principal  may  be  repelled  by  proof.  .  Clealand  v.  Walker,  1058 

5.  The  ratification  of  a  contract  when  fairly  made,  will  bind  the  principal  in 
respect  to  Uic  agent  and  third  persons  in  the  same  manner  as  if  the  agent 
had  noted  under  a  previous  authority.  But  tliis  rule  has  its  exceptions ; 
thus  if  one  was  to  say  that  he  autliorised  anotlier  person  to  purchase  pro- 

'  perty  and  furnished  the  means  of  paying  for  it,  this  would  not  bind  the 
principal  to  pay,  if  the  agent  had  converted  the  money  ;  but  if  the  money 
was  returned  by  tlie  agent,  or  the  purchase  made  on  a  credit  and  the  mo- 
ney furnished  by  the  principal,  he  would  be  bound  if  the  agent  did  not 
apply  it.    Ih.  1058 

6.  Where  tlie  name  of  the  principal  is  not  disclosed  by  the  agent  when  the 
contract  is  made,  it  is  said  tliat  the  creditor  may  charge  either  of  them  at 
his  election ;  and  although  he  may  have  debited  the  agent,  supposing  him 
to  be  the  principal,  he  may  recover  the  amountof  the  latter,  if  tlie  account 
between  the  principal  and  agent  is  not  altered  to  the  prejudice  of  the  for- 
mer. But  if  the  vendor,  with  a  knowledge  of  who  the  vendor  is,  makes 
the  agent  his  debtor,  he  is  bound  by  the  election,  and  can't  look  to  the 
principal  for  payment,    lb.  1058 

See  Evidence,  61. 

PRINCIPAL  AND  SURETY. 

1.  A  usurious  contract  witli  the  principal  debtor  to  give  day  of  payment,  will 
not  discharge  the  surety,  although  the  delay  is  actually  given  in  pursuance 
of  the  contract.     Gilder  v.  Jeter,  256 

2.  It  is  no  defence  at  law,  either  partial  or  total,  that  this  creditor  at  the  in- 
stance of  the  surety,  agreed  to  file  the  note  in  the  clerk's  offioe  for  a  divi- 
dend, tlie  principal  being  dead  and  insolvent,  and  that  for  want  of  the  ne- 
cessary affidavit  it  was  rejected  by  the  orphans'  courL  If  the  party  has 
any  redress,  it  must  be  by  action  to  recover  damages  for  the  misfeasance. 
Whether' a  court  of  equity  would  afibrd  redress — quere?  Pearson,  et  al.  v-. 
Gayk,  278 

3.,  Where  one  who  is  the  surety  of  another,  receives  from  Iiim  as  an  indem- 
nity a  promissory  note  payable  at  a  particular  time,  he  may  sue  upon  it, 
though  he  has  not  been  compelled  to  pay  the  surety  debt,  if  his  liability  to 
pay  continues.  Quere — Has  not  tlie  debtor  in. such  a  case  an  equity  to 
insist,  that  the  money  so  recovered  shall  be  applied  in  discharge  of  the 
principal  debt.    Russell  v.  La  Roque  8f  Hatch,  352 

4.  Where  a  surety  about  to  be  sued,  and  before  the  statute  of  limitations  has 
created  a  bar,  hands  to  the  creditor  for  suit,  a  note  which  had  been  exe- 
cuted to  him  by  tlie  principal  debtor  as  an  indemnity,  the  effect  is  such,  an 
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admission  of  indebtedness  on  his  part,  as  will  postpone  the  operation  of 
the  statute  six  years  longer  as  to  him.     lb.  352 

5.  Sureties  to  a  constable's  bond,  may  litigate  the  liability  of  their  princi- 
pal, as  a  judgment  may  be  rendered  against  him,  on  a  notice  to  them. — 
Robertson  v.  Coker,  '  467 

6.  A  constable  is  not  a  competent  witness  for  his  sureties,  though  released 
by  them.    Ik  467 

7.  The  sureties  of  a  constable,  who  knowingly  permit  him  to  act  under  an 
insufficient  bond,  will  be  held  responsible  upon  it.    lb.  467 

8.  A  gratuitous  agreement  by  the  holder  of  a  bill  with  the  acceptor,  made 
on  the  last  day  of  grace,  to  look  to  him  alone  for  the  payment,  and  not  to 
present  the  bill,  or  notify  the  drawer,  does  not  relieve  the  drawer  if  the 
protest  is  made  and  notice  given.    De  Witt  v.  Bigeloto  8^  Co.  480 

9.  A  gratuitous  indulgence  given  by  the  plaintiff  to  the  principal  after  the 
recovery  of  a  judgment  against  him  will  not  discharge  the  surety.  Saw- 
yer's  AdrtUr  v.  Patterson,  524 

10.  Under  the  statute  which  allows  one  surety  when  sued  by  the  common 
creditor  to  have  judgment  against  his  co-surety,  it  can  be  given  only  for 
one-half  the  sum  of  the  creditor's  judgment,  notwithstanding  the  surety 
not  sued  may  have  received  a  full  indemnity  from  the  principal  debtor. — 
Broughton  v.  Robinson,  922 

11.  The  judgment  in  favor  of  one  surety  against  the  other  is  not  dependent  on 
the  payment  of  the  money,  but  on  the  judgment  being  obtained  against 
him  by  the  common  creditor,  and  is  allowed  as  a  means  to  compel  the  co- 
surety to  contribute  to  the  payment  of  that  judgment,  and  should  be  en- 
tered without  condition,     lb.  922 

12.  The  proof  prescribed  by  the  statute  to  be  made  at  the  trial,  refers  to  the 
trial  of  the  suit  between  the  creditor  and  the  surety  sued  by  him,  but  this 
proof  at  that  trial  is  unnecessary,  when  issues  are  formed  between  the 
sureties  on  the  notice  of  motion  of  the  one  sued  by  the  creditor,    lb.  922 

13.  When  such  issues  are  tendered  by  the  defendant  in  the  motion,  it  dis- 
penses with  the  proof  required  to  be  made  in  the  creditor's  suit,  and  the 
judgment  entry  between  the"  sureties  need  oniy  show  the  matters  neces- 
sary to  sustain  the  jutisdiction  of  the  court,  as  in  other  cases  of  summary 
proceedings,     lb.  922 

14.  In  proceedings  under  this  statute,  the  judgment  entry  should  show — 1. 
The  pendency  of  a  suit  by  the  common  creditor  against  the  surety  making 
the  motion — 2.  That  he  has  notified  his  co-surety  in  writing  of  the  pen- 
dency of  the  suit — 3.  That  judgment  has  been  rendered,  and  its  sum  in  the 
creditor's  suit — 4.  In  judgments  by  default — that  proof  was  made  at  the 
trial  of  the  creditor's  suit,  that  notice  in  writing  was  given  to  the  co- 
surety, and  also  that  the  parties  were  sureties — and  5.  When  the  judg- 
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ment  is  for  more  than  an  aliquot  portion  of  the  debt — that  the  other  co- 
sureties are  insolvent  to  the  number  necessary  to  support  the  particular 
sum  for  which  judgment  is  given.    lb.  922 

15.  A  statement  in  the  judgment  entry  that  the  common  creditors'  judgment 
was  obtained  on  a  verdict  at '  a  day  which  appears  to  be  after  trial,  in 
which  notice  of  its  pendency  was  given  to  tl)e  defendant,  will  warrant  the 
inference  that  it  was  pending  at  the  time  of  the  notice,  that  appearing  to 
be  some  thirty  days  anterior  to  the  judgment    lb.  923 

16.  Although  the  common  creditors'  suit  is  against  two  of  the  sureties,  one  of 
whom  in  point  of  fact  is  insolvent,  the  solvent  creditor  is  notwithstanding 
entitled  to  his  motion  against  a  co-surety  not  sued.    Jb.  923 

17.  Under  the  statute,  when  notice  is  given  by  the  surety  sued  to  another  not 
sued,  the  judgment  of  the  common  creditor,  in  the  absence  of  fraud  and 
collusion,  is  conclusive  of  the  liability  of  the  surety,  and  ascertains  the 
amount  of  contribution  between  the  sureties,    lb.  923 

18.  Although  the  judgment  itself  under  such  circumstances  is  conclusive,  it 
is  no  error  if  the  plaintiff  introduces  other  regular  evidence.  Record  ev- 
idence of  the  liability  of  the  principal  debtor,  by  the  production  of  the 
creditors'  judgment  fixing  his  liability,  is  admissible,  though  unnecessary. 
—lb.  923 

See  Husband  and  Wife,  3. 

See  Limitations  and  Non-claim,  Statutes  of,  6. 

PROMISE  TO  MARRY,  AND  BREACH  OF. 
See  Pleading,  1,  2. 

RECOGNIZANCE. 

1.  Under  our  statute  the  deputy  sheriff,  when  he  arrests  a  party  on  a  capias^ 
for  a  misdemeanor,  is  authorized  to  take  his  recognizance,  and  such  recog- 
nizance need  not  be  certified  by  the  officer.  Shreeve  fy  Knapp  v.  The 
State,  676 

2.  The  misdescription,  or  the  want  of  a  proper  description  of  the  offence  in 
the  recognizance,  will  not  avoid  a  judgment  on  it,  as  it  is  forfeited  by  the 
non-appearance  of  the  party,    lb.  676 

3.  After  judgment,  it  is  too  late  to  object  that  there  is  a  variance  in  the  re- 
cognizance entered  into,  and  that  set  out  in  the  judgment  nisi  and  sci.  fa. 
lb.  676 

See  Vendor  and  Vendee,  3. 

RETAILERS  AND  RETAILING. 

1.  The  term  premises  in  the  statute  authorizing  merchants  and  shopkeepers 
to  retail  spirituous  liquors  by  the  quart,  so  that  the  same  be  not  drank 
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with,  &c.  on  the  premises  where  they  reside  or  have  their  stores,  means 
something  over  which  the  individual  has  control ;  and  therefore  a  convic- 
tion is  proper  when  the  liquor  furnished  is  drank  from  glasses  of  the  shop-    .^^ 
keeper  on  a  bench  used  by  him  in  a  mill  yard  some  fifteen  or  twenty  steps 
from  the  house  where  the  liquor  was  sold.     Swan  v.  The  State,  594 

2.  To  legalize  the  retailing  of  spirituous  liquors,  it  is  necessary  that  a  license 
should  first  be  obtained  for  that  purpose  from  the  county  court — a  license 
to  keep  a  tavern  does  not  confer  that  right     Page  v.  The  State,  849 

3.  The  act  incorporating  the  town  of  Eutaw  does  not  authorize  "  bona  fide  li- 
censed tavern  keepers"  resident  in  that  town  to  retail  spirituous  liquors 
within  its  limits ;  unless  they  first  obtain  from  the  county  court  a  license 
to  retail,    lb.  '  849 

RIGHT  OF  PROPERTY,  TRIAL  OF. 

1.  A  judgment  was  recovered,  and  an  execution  issued  thereon  levied  on 
property  to  which  a  third  person  interposed  a  claim ;  pending  the  trial  of 
the  right  of  property,  the  judgment  was  reversed,  notwithstanding  which 
the  trial  proceeded,  and  the  property  was  condemned :  Held,  that  the  judg- 
ment of  condemnation  beyond  the  amount  of  cost  in  the  proceeding  in 
which  it  was  rendered,  could  not  be  enforced  by  execution — that  it  being 
consequential  and  dependent,  the  reversal  of  the  judgment  in  the  principal 
case,  took  from  it  a  necessary  and  indispensable  foundation.  Clements  v. 
EUiott,  360 

2.  When  a  levy  is  made  in  a  county  different  from  that  from  which  the  exe- 
cution issued,  and  a  trial  of  the  right  of  property  is  demanded,  the  copy 
of  the  execution  returned  by  the  sheriff  to  the  county  of  the  trial,  has  the 
same  effect  as  if  it  was  an  original  execution,  without  any  certificate  that 
it  is  a  copy.     Henderson  v.  Bank  at  Montgomery,  855 

3.  The  claimant  is  estopped  by  his  bond,  from  denying  that  a  levy  was  made. 
lb.  856 

4.  The  grantor  in  a  deed  of  trust  containing  no  reservation  or  condition  for 
the  benefit  of  the  grantor,  is  not  a  mortgagor  within  the  terms  of  the  act 
excluding  mortgagors,  or  defendants  in  execution  from  being  witnesses  in 
claim  suits — the  individual  not  being  tlie  defendant  in  execution,  and  the 
property  being  levied  on  as  that  of  a  third  person.  Frow  Sf  Ferguson  v. 
DoumTnan,  880 

5.  In  a  claim  suit,  the  claimant  cannot  show  an  outstanding  title  in  a  stran- 
•  ger  for  the  purpose  of  defeating  the  execution,    lb.  880 

6.  When  a  trustee  in  a  deed  of  trust,  refuses  to  make  the  affidavit,  and  take 
the  steps  necessary  to  a  trial  of  the  right  of  property,  the  cestui  que  trust 
may  resort  to  a  court  of  chancery  to  have  the  trust  enforced.  Robinson 
if  Caldwell  v.  Mavldin,  Sfc.  978 

See  Mortgagor  and  Mortgagee,  1. 
See  Witness,  2. 
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ROADS,  BRIDGES  AND  FERRIES. 

1.  Quere?  Whether  any  individual  can  make  himself  a  party  against  those 
asking  the  action  of  the  commissioners  of  roads  and  revenue,  in  the  mat- 
ter of  a  public  road.  Also — whether  even  a  certiorari  can  be  sued  out  to 
set  aside,  or  quash  an  order  of  this  public  nature,  except  in  the  name  of  the 
State  ex  relatione.    Moore  v.  Hancock,  245 

2  No  individual  has  the  right  to  intervene  in  the  court  of  commissioners  of 
roads  and  revenue,  and  put  questions  on  the  record  by  bills  of  exception* 
in  the  matter  of  a  public  road.    lb.  '  245 

3.  An  order  to  change  a  public  road  is  regular,  if  the  order  shows  what 
change  is  directed  to  be  made — if  a  jury  consisting  of  the  proper  number 
of  persons  is  appointed  to  view  the  proposed  change,  and  their  return  con- 
forms to  the  statute — and  after  this  a  serond  jury  is  appointed  to  lay  off 
and  mark  the  proposed  alteration,    lb.  245 

4.  The  service  of  an  injunction  at  the  suit  of  a  stranger,  asserting  a  title  to  a 
ferry  in  the  possession  of  a  lessee,  restraining  him  from  interfering  in  the 
use  of  the  ferry,  is  not  such  a  disturbance  as  amounts  to  an  eviction,  and 
therefore  will  not  prevent  tlie  lessor  from  recovering  rent  when  the  bill  is 
dismissed.    RicJcetts,  d  cd.  v.  Garrett,  806 

See  Contracts  and  Agreements,  4. 
See  Principal  and  Agent,  3. 

SALES. 

I.  Where  a  debtor  in  the  first  instance  gives  a  mortgage  on  slaves,  to  se- 
cure his  creditor,  and  the  creditor  afterwards  takes  from  him  another  mort- 
gage on  the  same  and  other  property,  extending  the  law  day,  and  securing 
other  creditors,  the  acceptance  of  the  last  mortgage  creates  an  implied 
contract  not  to  proceed  on  the  first,  and  therefore  the  possession  held  by 
the  creditor,  of  slaves  purchased  at  a  sale  under  the  first  mortgage  is  not 
adverse,  so  as  to  render  a  sale  by  the  trustee  under  the  second  mortgage 
void  on  account  of  an  adverse  possession.  The  title  of  a  creditor  acquired 
by  his  purchase,  is  subordinate  to  the  last  mortgage.  BUlingsley  v.  Har- 
reU,  775 

SCIRE  FACIAS. 

1.  In  proceeding  against  a  garnishee  after  the  rendition  of  a  judgment  nisi, 
two  returns  of  non  est  to  succeeding  writs  of  sci.  fa.  will  sustain  a  final 
judgment  against  him.    Armstrong  v.  Dargan  if  Mays,  506 

See  Executors  and  Administrators,  8. 
See  Heirs,  Devisees  and  Distributees,  1. 
See  Pleading,  3. 

SEAL,  AND  INSTRUMENT  UNDER. 

1.  Contract  between  the  parties  by  which  the  principal  duty  was  to  be  per- 
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formed  by  A.  G.  (the  defendant)  in  favor  of  J.  W.  W.  (the  plaintiff,)  con- 
cludes and  is  subscribed  as  follows:  "In  testimony  of  which,  we  have 
hereunto  annexed  oiir  respective  signatures,  this  30th  day  of  April,  A.  D. 
1841.  J.  W.  W.  [l.  s.]  a.  G."  Held:  That  this  was  not  a  sealed  in- 
strnment  previous  to  the  act  of  1839,  and  that,  that  statute  had  not  made  it 
such;  that  to  constitute  a  writing  under  seal,  it  should  import  upon  its  face 
that  the  parties  thus  initended  to  execute  it  Such  an  indication  might  be 
made  by  tlxe  usual  conclusion,  "  witness  our  hands  and  seals,"  &c.  and 
perhaps  by  a  scrawl  set  opposite  the  names  of  all  who  subscribed  the  in- 
strument, with  the  word  seed  or  the  letters  L.  S.  written  therein.  Waddd 
V.  Glassel,  568 

SET-OFF. 

L  A  debt  due  to  two  carrying  on  a  smith  shop  jointly,  and  collected  by  an 
overseer,  maybe  set-ofFby  the  administrators  of  the  survivor  to  a  suit 
against  them  in  their  representative  capacity,  by  the  overseer  on  a  note 
made  by  the  survivor;  but  the  presumption  arises  that  the  debt  was  set- 
tled when  the  survivor  afterwards  gives  his  note  to  the  overseer,  and  the 
judgment  will  not  be  reversed  when  the  claim  is  rejected  as  a  set-off,  but  is 
admitted  to  show  fraud  in  the  settlement,  and  the  verdict  negatives  the 
fraud.    Hale,  et  al.  v.  Brown,  87 

2.  Notwithstanding  a  set-off  may  be  asserted  against  the  actual  party  in  in- 
terest, yet  it  is  necessary  to  show  against  that  party  a  cause  of  action  for 
what  the  defendant  could  sue  him  in  his  own  name.     Bowen  v.  Snell,  379 

3.  To  entitle  the  defendant  to  set-off  a  note  payable  to  a  third  person,  he 
must  prove  its  genuineness,  and  that  it.  was  indorsed  to  him  previous  to 
the  commencement  of  the  suit ;  the  mere  appearance  of  the  payee's  name 
written  on  the  paper,  does  not  warrant  the  inference  that  the  defendant  is 
its  legal  proprietor.     Crayton  v.  Clark,  787 

4.  Where  the  payee  of  a  note  assigns  it  by  delivery  merely,  so  as  to  make 
it  necessary  to  sue  in  the  name  of  the  party  beneficially  interested,  the 
maker  cannot  set-off  a  demand  acquired  against  the  payee,  after  he  had 
notice  of  the  assignment.    lb.  787 

5.  It  is  not  necessary  that  the  assignee  of  a  note  by  indorsement,  or  delivery, 
should  give  notice  by  himself  or  an  agent,  that  he  is  the  holder  of  the  pa- 
per, to  exclude  sets-off  acquired  subsequent  to  the  assignment ;  but  it  is 
sufficient  if  the  maker  is  informed  of  the  transfer  by  one  who  has  know- 
ledge of  the  fact,  and  speaks  understandingjy.     lb.  788 

6.  R.,  upon  the  payment  to  B.  of  the  sum  of  $550,  was  entitled  to  receive 
$800,  being  part  of  the  amount  of  a  note  which  B.  as  the  payee,  held 
against  L.;  B's  agent  received  the  $550  of  I,  and  assigned  him  the  note 
by  a  separate  writing,  stipulating  that  B.  should  pay  it  to  I,  if  the  latter 
failed  to  collect  it  by  the  sale  of  certain  property  of  L. — I.  at  the  same 
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time  had  other  demands  against  R.,  which  by  the  advance  of  money  made 
for  him,  he  professed  to  collect  from  the  proceeds  of  the  note :  Held,  if  I. 
was  merely  substituted  for  R.  m  accepting  the  assignment,  or  received  it 
in  trust  for  R's  benefit,  eitlier  in  whole  or  in  part,  and  it  can  be  inferred  he 
became  tlie  assignee  under  an  agreement  that  such  sets  off,  as  B.  was  the 
proprietor  of,  beyond  tlie  $800  against  R.  s^uld  be  allowed,  then  these 
sets  off  would  be  admissible  in  an  action  by  I.  against  B.  on  the  assignment. 
But  in  the  absence  of  an  agreement  upon  this  point,  either  express  or  im- 
plied, the  indebtedness  by  R.  to  B.  is  not  admissible  as  a  set  off  to  dimin- 
ish the  recovery  of  I.  Brown  v.  Isbell,  1010 
See  Evidence,  21. 

SHERIFF  AND  IHS  SURETIES. 

1.  So  long  as  the  return  of  a  sheriff  is  permitted  to  remain,  it  must  be  taken 
to  be  true  for  all  purposes,  both  as  it  respects  the  sheriff,  and  parties 

•  claiming  rights  under  it  Therefore,  in  an  action  against  the  sheriff  for 
making  an  insufficient  levy  upon  an  attachment,  he  cannot  show,  that  by 
the  mistake  of  a  deputy,  a  return  was  made  upon  the  attachment,  of  a 
slave  not  levied  on,  and  that  in  point  of  fact,  a  sufficient  levy  had  been 
made.    Clarke  v.  Gary,  98 

2.  If  a  deputy  empowers  a  stranger  to  make  a  levy,  and  afterwards  adopts  it 
by  his  return,  it  becomes  his  own  act.    lb.  98 

3.  Where  a  plea  to  a  motion  against  the  sheriff  goes  to  the  default,  and  it  is 
not  stated  by  whom  pleaded,  it  will  be  considered  as  the  plea  of  the  sheriff. 
Glover,  Sfc.  v.  ChaniUer,  et  al.  161 

4.  When  a  motion  is  made  against  a  sheriff  and  his  sureties  at  the  instance 
of  the  clerk  of  the  supreme  court  for  failing  to  return  an  execution,  it  is 
not  essential  the  pleas  asserting  the  return  of  the  execution  and  payment 
should  be  verified  by  oath.    lb.  161 

5.  A  plea  that  the  money  was  paid  before  notice  issued  is  good,  without  aver- 
ring by  whom  or  to  whom  payment  was  made.    lb.  162 

6.  No  motion  in  such  a  case  will  be  sustained  after  payment  made  and  ac-  -  . 
cepted,  although  it  is  made  after  the  default.    lb.  -^^41 

7.  When  the  parties  interested  in  the  distribution  of  money  in  the  sheriff's  ^^ 
hands  appear  and  state  an  agreed  case,  the  court  may  determine  the  right, 
although  the  sheriff  has  not  made  the  application  to  the  court,  nor  is  a  par- 
ty to  the  case.     Turner  v.  Lawrence,  426 

8.  It  is  a  sufficient  excuse  for  "an  officer  in  not  returning  an  execution,  that 
the  plaintiff  authorized  him  to  hold  it  up.   Robertson  v.  Coker,  466 

9.  A  notice  to  a  sheriff,  setting  forth  a  demand,  need  not  state  the  day  on 
which  the  demand  was  made.    Spence,  et  al.  v.  Rtdledge,  adnCr,  557 

10.  It  is  not  necessary  to  alledge  in  a  notice,  that  the  plaintiff  resided  in  the 
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county  where  the  judgment  was  rendered.  If  he  resides  in  a  different 
county,  it  is  a  matter  of  defence  to  the  sheriff,  who  by  making  that  proof, 
will  cast  on  the  plaintiff  the  necessity  of  proving  a  personal  demand,  or  by 
an  order  in  writing.     lb.  557 

11.  When  the  notice  is  to  the  sheriff,  the  record  must  show  that  those  against 
whom  the  judgment  was  rendered  as  his  sureties,  were  proved  to  be  such ; 
and  if  not  done  in  the  court  below,  the  proof  cannot  be  made  in  this 
court    lb.  558 

12.  A^emand  of  the  sheriff  by  the  attorney  of  record,  is  in  law  a  demand  by 
the  plaintiff.     lb.  558 

13.  It  is  not  essential  to  the  efficacy  of  a  supersedeas,  that  it  should  be  execu- 
ted by  a  sheriff  or  other  officer ;  but  a  delivery  of  the  supersedeas  by  the 
defendant  in  execution  or  other  person,  to  the  officer  who  has  in  his  hands 
the  process  to  be  superseded,  is  effectual  for  all  legal  purposes.  Welch  v^ 
Jones,  660 

14.  The  statute  forbidding  an  action  to  be  brought  against  the  sureties  of  a 
sheriff,  or  other  public  officer,  after  the  lapse  of  six  years,  for  a  misfeas- 
ance, or  malfeasance  committ'^d  by  him  (Clay's  Dig.  329,  §  90,)  commen- 
ces to  run,  when  the  responsibility  of  the  surety  is  conclusively  ascer- 
tained.    Governor  v.  Stonum,  adm'r,  679 

15.  In  the  case  of  the  collection  of  money  by  the  sheriff,  by  execution,  the 
statute  commences  running  in  favor  of  the  surety,  when  the  sheriff  returns 
the  execution  satisfied.     lb.  679 

16.  In  a  summary  proceeding  by  motion  at  the  suit  of  a  sheriff  against  his  de- 
puty, under  the  act  of  1828,  for  the  failure  to  pay  over  money  collected  by 
the  deputy  on  an  execution,  in  consequence  of  which  judgment  had  been 
rendered  against  his  principal  it  was  shown  that  between  the  receipt  and 
return  of  the  execution,  the  deputy  paid  the  sheriff  $19,615  87,  but  upon 
no  particular  account,  and  the  receipt  given  by  the  latter  did  not  indicate 
how  it  should  be  appropriated.  The  sheriff's  clerk  could  not  tell  whether 
the  money  received  on  the  execution  in  question  had  been  paid  to  the  she- 
riff; but  it  was  shown  that  from  ten  to  twenty-five  thousand  dollars  of  the 
money  collected  by  the  deputy  during  the  time  he  acted  for  his  principal 
was  unaccounted  for :  Held,  that  upon  this  evidence  the  court  was  war- 
ranted in  rendering  judgment  for  the  sheriff.     Baldwin,  et  al.  v.  Gully,  716 

17.  Several  plaintiffs  having  distinct  interests,  cannot  unite  in  a  motion 
against  the  sheriff.     Patterson,  et  als.  v.  The  Officers,  Sfc.  740 

18.  Where  a.  Jieri  facias  issued  on  a  joint  judgment  against  the  principal  and 
his  security,  is  returned  unsatisfied,  it  is  no  answer  to  a  suggestion  by  the 
plaintiff,  that  the  sheriff  could  with  due  diligence  have  made  tlie  money 
thereon,  that  the  surety  paid  the  execution  in  part,  upon  an  agreement 
with  the  plaintiff  that  the  latter  should  proceed  against  the  sheriff  and  his. 
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sureties  for  the  neglect  of  the  latter  to  make  the  money  of  the  principal, 
before  the  surety  should  be  looked  to  for  tlie  payment  of  the  residue.  But 
it  seems  the  recovery  upon  the  suggestion  should  not  exceed  the  balance 
of  the^.ya.  unpaid,  witli  damages  and  costs.  Gary,  d  al.  v.  The  Bank  of 
the  State,  772 

19.  It  seems  that  a  judgment  against  a  sheriff  and  his  sureties  for  failing  to 
pay  over  money  collected,  will  not  carry  damages  at  the  rate  of  five  per 
cent,  a  month  until  the  sum  is  collected ;  but  whatever  the  construction  of 
the  statute  is,  a  coroner  is  not  liable  for  the  omission  to  collect  the  five  per 
cent,  per  month  when  neither  the  execution  nor  judgment  directs  it  to  be 
done.     Herrin  v.  Woodward,  792 

20.  A  return  to  an  execution  "  stayed  by  the  plaintiff  till  further  orders,"  does 
not  impart  verity  when  the  motion  is  against  a  sheriff  for  a  false  return, 
but  he  is  required  to  sustain  it  by  proof.    Andress,  et  al.  v.  Crawford^   853 

21.  Where  the  judgment  entry  recites  the  default  of  the  party  as  sheriff  of  a 
named  county,  and  a  judgment  is  also  given  against  others  as  his  sureties, 
it  will  be  presumed  they  are  sureties  on  his  official  bond.     lb.  853 

See  Bailor  and  Bailee,  1. 

See  Execution,  Writ  of,  2,  8. 

See  Notice,  p. 

See  Recognizance,  1. 

See  Summary  Proceeding,  1. 

SLANDER. 

1.  Where  the  words  charged  in  the  declaration  in  an  action  of  slander,  in- 
dicate, that  if  the  plaintiff  did  testify  falsely  in  thie  matter  touching  which 
the  defendant  impugned  his  veracity,  his  testimony  must  have  beeii  inten- 
tionally and  corruptly  false  upon  a  point  material  to  the  issue,  it  is  not  ne- 
cessary that  the  declaration  should  alledge  that  the  slanderous  words  im- 
puted the  crime  of  perjury,  according  to  the  laws  of  this  State.  Williams^ 
V.  Spears,  138 

SLAVES. 

See  Criminal  Cases,  Proceedings  in,  1. 
See  Evidence,  36. 
See  Indictment,  1. 

STATUTES. 

1.  The  act  enablinsr  plaintiffs  to  commence  another  action  within  a  year  af- 
ter a  reversal  of  a  previous  judgment,  (Clay's  Dig.  328,  §  86,)  applies  to 
a  case  where  by  the  action  of  the  inferjar  .court,  the  cause  was  discontin- 
ued as  to  two  of  the  defendants,  and  thus  caused  a  reversal  of  the  judg- 
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inent  as  to  the  other  defendant,  although  not  within  the  letter  of  the  stat- 
ute.    Givens  Sf  Co.  v.  Rohbins,  Painter  Sf  Co.  156 

See  Corporations,  7,  9. 

See  Estates  of  Deceased  Persons,  6. 

See  Garnishment  and  Garnishee,  6. 

See  Indians  and  Indian  Tribes,  1. 

See  Land  Titles  South  of  Lat.  31,  4. 

See  Seal,  and  Instrument  Under,  1. 

STREETS  OF  TOWNS  AND  CITIES,  AND  POWER  OVER  THEM. 

1.  Although  the  fee  of  a  street  may  be  in  an  individual,  is  it  not  competent 
for  the  corporate  authorities  of  the  city,  to  cause  to  be  erected,  a  wharf, 
or  other  convenience  for  the  mooring  or  anchorage  of  vessels  at  the  ter- 
minus of  the  street  on  navigable  water,  and  demand  wharfage  and  other 
kindred  charges;  and  if  this  maybe  done  by  the  corporation,  may  it  not 
confer  upon  a  third  person,  in  consideration  of  a  yearly  rent,  the  privilege 
of  making  such  erection,  &c.    Doe  ex  dem.  Kennedy's  Ex^rs  v.  Jones,      64 

SUMMARY  PROCEEDINGS. 

1.  The  act  of  1819,  which  gives  a  summary  remedy  agaiftt  a  sheriff  and  his 
sureties,  for  the  failure  to  return  an  execution,  does  not  extend  to  an  exe- 
cution issued  on  a  decree  of  the  orphans'  court,  and  made  returnable  to 
one  of  the  return  days  which  the  judge  of  the  county  court  is  required,  by 
the  act  of  1821  to  appoint  Quere — If  such  execution  was  returnable  to 
a  stated  term  of  the  county  court,  could  the  sheriff  and  his  sureties  be  pro- 
ceeded against  summarily  for  a  failure  to  return  it  ?  Westmoreland  8fc.  v. 
Hale,  122 

2.  The  notice  which  the  law  requires  to  be  given  in  summary  proceedings, 
is  sufficient,  if  it  describe  the  debt  upon  which  the  motion  is  to  be  made 
with  reasonable  certainty.     Colgin  v.  The  State  Bank,  222 

3.  Several  plaintiffs  having  distinct  interests,  cannot  unite  in  a  motion  against 
the  sheriff.     Patterson,  et  als.  v.  The  Officers,  fyc.  740 

4.  Where  a  notice  is  given  that  a  motion  will  be  made  for  judgment  on  a 
particular  day  of  the  term,  if  the  motion  is  not  then  submitted,  the  notice 
will  perhaps  be  discontinued ;  but  if  it  is  afterwards  made,  and  continued 
at  the  defendant's  instance,  the  latter  cannot  object  to  the  irregularity. 
Gary,  et  at.  v.  The  Bank  of  the  State,  771 
See  Bank  Directors,  &c.  1. 

See  Jurisdiction,  2.  , 

See  Justices  of  the  Peace,  &c.  1. 
See  Sheriff  and  his 'Sureties,  16. 
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1.  A  bill  of  exchange  payable  twelve  months  after  date,  when  the  nominal 
day  of  payment  falls  on  Sunday,  is  notwithstanding  allowed  three  days  of 
grace,  and  is  properly  protestable  on  the  Wednesday  following.  Wooley 
V.  Clements,  220 

2.  A  contract  executed  on  Sunday,  is  not  validated  by  a  subsequent  recogni- 
tion ;  but  where  the  terms  of  a  contract  only  are  agreed  on,  on  Sunday, 
and  subsequently  executed,  it  may  be  enforced.    BvUer  v.  Lee,  885 

SUPERSEDEAS. 

1.  When  a  credit  indorsed  on  a  note  is  erased  before  the  assessment  of  dam- 
ages by  the  clerk,  on  a  judgment  by  default,  the  party  is  not  entitled  to  a 
supersedeas.    Burt  v.  Hughes,  571 

2.  It  is  not  essential  to  the  efficacy  of  a  supersedeas,  that  it  should  be  execu- 
ted by  a  sheriff  or  other  officer;  but  a  delivery  of  the  supersedeas  by  the 
defendant  in  execution  or  other  person,  to  the  officer  who  has  in  his  hands 
the  process  to  be  superseded,  is  effectual  for  all  legal  purposes.  Welch  v. 
Jones,  660 

SURVEYS  AND  PATENTS. 

See  Land  TJ^tles  South  of  Lat.  31,  4. 

TAXES,  TAX  COLLECTOR,  AND  SALES  BY. 

1.  The  bill  charges  with  particularity,  that  L.  who  is  insolvent,  claims  cer- 
tain lands  as  the  purchaser  at  an  irregular  sale  of  a  tax  collector,  whose 
deed  he  has,  that  L.  was  threatening  to  commit  trespasses  and  waste  on 
the  premises,  that  himself  and  others,  acting  a:*t>wedly  under  his  authority, 
are  making  preparations  with  a  view  to  their  commission,  that  the  com- 
plainants have  been  distxu-bed  in  the  enjoyment  of  their  property,  and  are 
likely  to  be  more  seriously  interrupted :  Further,  that  the  complainants 
are  thus  prevented  from  making  the  profit  from  their  estate  which  other- 
wise they  would,  and  its  value  in  market  is  lessened.  Held,  that  it  was 
competent  for  chancery  in  such  a  case,  to  grant  an  injunction  to  stay  the 
commission  of  trespass  and  waste ;  that  as  the  deed  tlirew  a  cloud  over 
complainants'  title,  that  court  might  remove  the  cloud,  and  direct  the  can- 
cellation of  the  deed  ;  especially  where  the  deed,  in  point  of  form,  was 
prima  fade  valid.  Lyon,  et  cd.  v.  Hunt,  el  al.  295 

2.  To  sustain  the  title  of  a  purchaser  of  land  under  a  sale  by  the  collector 
for  the  non-payment  of  taxes,  it  is  necessary  for  him  to  show  affirmatively, 
that  every  substantial  requisite  of  the  law  has  been  complied  with ;  conse- 
quently, he  must  prove  that  advertisement  of  the  time  and  place  of  sale  by 
the  collector,  was  made  for  the  length  of  time  directed  by  the  statute ; 
that  the  land  proposed  to  be  sold  was  so  particularized  in  the  advertise- 
ment as  to  be  susceptible  of  identification,  &c.  &c.    lb.  ^j^^jL     295 
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TREASURER,  COUNTY. 

1.  Where  a  motion  is  made  by  a  county  treasurer,  under  the  statute,  against 
a  clerk  for  not  rendering  an  account,  the  treasurer  is  a  competent  witness 
to  prove  the  account  was  not  rendered,  as  the  motion  is  a  county  prosecu- 
tion in  which  the  officer  has  no  interest    Douglass,  d  al.  v.  Terrell,    583 

2.  In  amotion  by  a  county  treasurer  against  a  clerk  of  the  circuit  court  for 
not  returning  on  oath  an  account,  &c.  it  is  no  defence  that  the  plaintiff  is 
not  treasurer  de  jure  if  he  is  so  de  facto,    lb.  583 

TROVER  AND  CONVERSION. 

1.  Where  tliere  is  evidence  of  a  conversion,  by  selling  the  property  in  con- 
troversy, proof  of  a  demand  and  refusal  is  unnecessary,  and  the  rule  is  the 
same,  although  in  the  first  instance  tlie  property  came  lawfully  to  the  de- 
fendant.    Kyle  v.  Gray,  233 

2.  The  statute  which  declares  that  the  action  of  trover  shall  survive  for  and 
against  an  executor  or  administrator,  was  intended  to  subject  them  to  that 
form  of  action  in  their  repesentative  capacity,  where  a  conversion  had  ta- 
ken place  in  the  lifetime  of  the  testator  or  intestate.  JVations  v.  Hawkins^ 
adm^rs,  859 

3.  To  support  the  action  of  trover,  the  plaintiff  must  at  the  time  of  the  con- 
■     version  have  had  a  property  in  the  chattel,  either  general  or  special,  and  the 

adual  possession  or  the  right  to  the  immediate  possession ;  consequently,  if 
one  who  has  a  life  estate  in  a  personal  chattel  exchanges  it  with  a  third 
person  as  his  absolute  property,  he  who  has  the  interest  in  remainder  can- 
not maintain  trover  for  the  conversion ;  but  a  court  of  equity  may  perhaps 
protect  his  right  to  the  future  enjoyment  of  the  thing.    lb.  859 

TRUST|1E  AND  CESTUI  QUE  TRUST. 

1.  The  assent  "of  one  cestui  que  trust  will  not  validate  a  deed  which  expressly 
or  by  implication  r'^quires  the  assent  of  others.    Pinkardv.  Ingersol,  et  al.  9 

2.  One  to  whom,  in  common  v/ith  others,  a  deed  is  made  as  a  trustee  of  a 
religious  society,  is  seized  to  the  use  of  the  society,  and  has  not  such  an 
interest  in  the  land  as  would  authorize  him  to  withhold  the  deed  from 
those  from  whom  he  had  received  it.    Stoker,  et  al.  v.  Ya-by,  322 

3.  Where  a  deed  of  trust  was  made  by  a  debtor  to  a  trustee  to  secure  a  cred- 
itor and  sureties,  the  declaration  by  one  of  the  sureties  that  the  grantor 
made  the  deed  to  prevent  his  being  compelled  to  pay  a  security  debt,  is 
not  sufficient  to  enable  a  sheriff  seizing  the  property,  after  its  sale  by  the 
trustee  to  that  surety,  and  a  conveyance  by  him  to  another  in  trust  for  his 
creditors,  to  raise  the  question  that  the  first  deed  is  fraudulent  as  to  the 
creditors  of  the  grantor,  in  the  absence  of  any  other  proof  of  fraud.  Gary 
v.  Colgin,  514 

4.  Where  property  is  conveyed  by  deed  of  trust  and  sold  by  the  trustee  in  a 
different  manner  than  directed  by  the  deed,  a  stranger  to  the  deed  cannot 
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dispute  the  regularity  of  the  sale,  although  the  purchaser  is  guilty  of 
fraudulent  acts  in  connection  with  it,  and  has  made  no  payment  of  the 
purchase 'money.    lb.  515 

5.  When  a  trustee  in  a  deed  of  trust,  reifuses  to  make  the  affidavit,  and  take 
the  steps  necessary  to  atrial  of  the  right  of  property,  the  cestui  que  trust 
may  resort  to  a  court  of  chancery  to  have  the  trust  enforced.  Robinson  Sf 
Caldioell  V.  Mauldin,  Montague  Sf  Co.  978 

6.  Where  one  person  proposes  to  sell  property  to  another,  and  as  an  in- 
ducement to  purchase,  offers  to  take  the  vendee's  note  for  tlie  price,  pay- 
able to  the  vendor  for  the  use  and  benefit  of  an  infant  son  of  vendee,  and  to 
hold  tlie  money  for  the  cestui  que  trust;  if  the  vendee  accedes  to  the  offer 
and  gives  a  note  in  the  form  proposed,  tlie  contract  will  be  obligatory  up- 
on the  parties,  and  the  payee  will  be  regarded  as  a  trustee  for  the  son. — 
Eldridge,  and  another,  v.  Turner,  by  his  next  friend,  ^'c.  ]  049 

7.  The  indorsement  of  a  note  which,  upon  its  face  is  payable  to  one  person 
'   for  the  use  of  another,  cannot  impart  to  the  indorsee  a  right  to  receive  the 

money  due  thereon,  for  his  own  benefit ;  but  the  indoi^ement  is  a  breach 
of  trust  on  the  part  of  the  payee,  which  entitles  the  cesiui  que  trust  to  as- 
sert his  right  to  the  proceeds  of  the  note,  in  a  court  of  equity.     Ih.     1049 

See  Husbandjand  Wife,  4. 

See  Practice  tu.  Chancery,  25. 

See  Vendor  and  Vendee,  3. 

USURY. 

1.  A  contract,  by  which  the  use  of  slaves  is  allowed  as  a  compensation  for 
the  intere^  of  money,  is  not  on  its  face  usurious,  fcut  will  be  so,  if  intended 
as  a  shift,  or  device,  to  obtain  unlawful  interest.   Wright  v.  McMexander,  236 

2.  Such  a  contraot  cannot  afterwards  be  converted  into  a  mortgage  by  the 
borrower,  so  as  to  require  the  lender  to  account  for  the  hire  of  the  slaves, 
if  that  exceeds  the  legal  rate  of  interest,    lb.  236 

VENDOR  AND  VENDEE. 

1.  The  possession  of  a  deed  by  the  vendee  is  prima  fade  evidence  that  it 
was  delivered  to.  him  by  his  vendor,  and  the  onus  lies  upon  those  interest- 
ed to  prove  the  reverse  to  repel  the  presumption  by  proof.  Houston  v. 
Stanton  and  Stanton,  413 

2.  Where  the  purchaser  of  lands  accepts  a  deed  with  the  usual  covenants  of 
warranty,  takes  possession  and  retains  it,  he  cannot  resist  tlie  payment  of 
the  purchase  money  by  defence  at  law  to  an  action  brought  for  its  recov- 
ery.    Knight  V.  Turner's  Ex'r,  637 

3.  When  the  title  to  land  is  conveyed  by  the  principal  to  his  surety,  to  in- 
-•  deranify  him  against  liability  on  a  recogniaance,  w^th  power  to  sell  in  ca«e 
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of  default,  and  the  surety  sells  and  executes  a  title  bond  to  the  purchaser, 
the  contract  of  sale  will  not  be  rescinded,  although  afterwards  the  recog- 
nizance is  released  by  the  Governor.  Smith  v.  Robinson,  840 
4.  Where  lands  are  sold,  and  the  vendor  executes  a  bond  to  make  titles 
when  the  purchase  money  is  fully  paid,  and  he  is  unable  to  make  a  good 
title,  tlie  course  of  the  purchaser  is,  to  tender  the  purchase  money,  and  de- 
mand a  title,  or  at  least,  in  a  suit  to  enjoin  proceedings  for  collecting  the 
contract  price,  to  aver  the  readiness  to  pay  upon  a  sufficient  title  being 
made.     lb.  840 

See  Assignments,  4,  5. 

See  Covenant,  2. 

See  Lien,  1. 

WARRANTY. 

1.  When  there  is  a  warranty  of  a  personal  chattel,  the  law  does  not  impose 
on  the  buyer  the  duty  to  return  it,  if  the  warranty  is  untrue,  but  he  is  allow- 
ed to  keep  the  chattel  and  sue  for  the  breach  of  warranty.  Milton  v. 
Rowland,  732 

2.  When  the  purchaser  of  a  slave,  warranted  sound,  subsequently  sells  it  for 
an  advanced  price,  the  expenses  and  trouble  he  has  been  at  does  not  fur- 
nish the  so?e  measure  of  damages  for  the  breach  of  warranty.  The  price 
subsequently  obtained,  at  a  fair  sale,  is  a  circumstance  which  may  go  to 
the  jury  as  one  of  the  means  to  ascertain  the  value  of  the'  chattel,    lb.  733 

WILLS  AND  TESTAMENTS,  AND  PROBATE  OF. 

1.  A  husband  and  wife,  releasing  to  their  children  all  their  interest  in  the 
estate  of  the  father  of  the  wife,  are  not  thereby  rendered  competent  wit- 
nesses, in  a  contest  upon  the  validity  of  the  will  of  the  wife's  father. — 
Locke  V.  JVoland,  249 

2.  The  orphans'  court  has  the  power  to  establish  the  contents  of  a  will,  which 
has  been  destroyed,  without  the  knowledge  or  consent  of  the  testator,  by 
tlie  proof  of  a  substantial  copy  of  the  will.    McBeth  v.  McBeth,  596 

3.  If  the  will  is  not  destroyed,  but  .is  in  the  possession  of  any  one  subject  to 
the  jurisdiction  of  the  court,  it  should  rompel  its  production,    lb.         596 

4.  When  a  will  is  in  the  possession  of  the  deceased,  and  is  not  found  at  his 
death,  the  legal  presumption  is,  that  he  himself  destroyed  it,  animo  revo- 
candi,  until  the  contrary  is  shown,     lb.  596 

5.  The  form  of  the  probate  of  such  a  will,  is,  that  it  is  established,  until  a 
more  authentic  copy  can  be  brought  in.    lb.  596 

6.  A  court  of  equity  has  no  jurisdiction  to  decide  on  the  validity  of  a  will, 
either  of  personal  or  real  estate,  at  the  instance  of  the  heir  at  law.  fVcd- 
Mn,  et  al.  v.  Bothwdl.,  et  nl.  650 
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WILLS  AND  TESTAMENTS,  AND  PROBATE  OF— continued. 
See  Chancery,  13,  14. 
See  Evidence,  34. 
See  Parent  and  Child,  3. 

WITNESS. 

1.  In  a  suit  between  the  mortgagee  of  slaves  and  a  subsequent  vendee  of  the 
mortgagor,  the  latter  is  a  competent  witness,  as  his  interest  is  balanced. 
Bearing  v.  fVindham,  204 

2.  The  act  of  1845,  rendering  mortgagors,  or  defendants  in  execution  in- 
competent witnesses  in  trials  of  the  right  of  property,  does  not  cover  the 
case  of  a  mortgagee  suing  a  subsequent  purchase  from  the  mortgagor. — 
lb.  204 

3.  The  notice  which  the  law  requires  to  be  given  in  summary  proceedings, 
is  sufficient,  if  it  describe  the  debt  upon  which  the  motion  is  to  be  made 
with  reasonable  certainty.     Colgin  v.  The  State  Bank,        '  222 

4.  A  husband  and  wife,  releasing  to  their  children  all  their  interest  in  the 
estate  of  the  father  of  the  wife,  are  not  thereby  rendered  competent  wit- 
nesses, in  a  contest  upon  the  validity  of  the  will  of  the  wife's  father. — 
Locke  V.  JVoland,  249 

5.  Where  the  testimony  of  a  witness  will  have  the  effect  to  satisfy  a  judg- 
ment recovered  against  him  by  the  plaintiff  and  defendant  jotVrf/y,  by  mak- 
ing botli  of  them  liable  for  the  payment  of  an  account  which  he  has  a- 
gainst  the  plainnff  individually,  he  is  an  interested  witness,  and  his  testi- 
mony should  be  excluded  if  objected  to.    Taylor  v.  Paidlin,  512 

6.  Where  a  motion  is  made  by  a  county  treasurer,  under  the  statute,  against 
a  clerk  for  not  rendering  an  account,  the  treasurer  is  a  competent  witness 
to  prove  the  account  was  not  rendered,  as  the  motion  is  a  county  prosecu- 
tion in  which  the  officer  has  no  interest.    Douglass,  et  al.  V.  Terrell,     583 

7.  When  the  witness  will  be  responsible  to  one  of  two  persons,  no  matter 
which  way,  the  verdict  is  a  case  of  balanced  interest  as  presented,  and 
the  witness  competent.    Locket  v.  Child,  640 

8.  A  bankrupt  vendor  who  has  received  his  certificate,  and  who  offers  to  re- 
lease all  his  interest  to  his  grantee  and  assignees,  and  to  whom  a  release 
is  offered  by  his  grantee,  is  a  competent  witness.  IVow  fy  Ferguson  v. 
Doumman,  880». 

See  Deeds,  and  Registry  of,  2. 

See  Evidence,  3. 

See  Right  of  Property,  Trial  of,  4. 
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